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The  Poisoned  Pen  of  Fort  Lyon  Prison 

Bought  by  the  state  for  a dollar,  Fort  Lyon  is  rich  in  history,  asbestos,  sick  prisoners  and  trouble 


History  Lesson  #1 

In  1829,  William  Bent  headed  west 
to  join  his  older  brother  in  the  fur 
business.  William  was  twenty  years  old, 
the  son  of  a Missouri  supreme  court  jus- 
tice — and,  like  his  brother  Charlie,  who 
would  one  day  be  the  first  governor  of 
the  New  Mexico  Territory,  he  soon  fell  in 
love  with  the  lawless  vastness  that  would 
become  southern  Colorado. 

After  he  hid  two  Cheyenne  from 
their  archenemy,  the  Comanches,  William 
became  a trusted  friend  of  the  Cheyenne 
nation.  Their  chief,  Black  Kettle,  called 
him  Little  White  Man.  At  26,  Bent  married 
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a Cheyenne  woman;  after  her  death,  he 
married  her  sister.  He  built  a log  stockade 
not  far  from  what  is  now  Pueblo  and  then, 
using  laborers  from  Mexico,  a sturdier 
adobe  fort  on  the  eastern  plains,  a haven 
for  travelers  along  the  Santa  Fe  Trail. 

For  several  years,  Bent’s  Fort  hummed 
with  trade.  Wagon  trains,  Indians,  soldiers 
and  buffalo  hunters  all  came  to  do  business 
with  Bent  and  his  partner,  Ceran  St.  Vrain. 
But  as  the  pace  of  settlement  increased, 
relations  with  the  local  tribes  deteriorated 
— and  so  did  commerce.  In  1 849,  St.  Vrain 
offered  to  sell  the  fort  to  the  Army. 

The  offer  came  a decade  too  early. 
Within  a few  years,  the  Colorado  gold 
rush  would  bring  thousands  of  whites  to 
the  territory  and  increasing  trouble  with 
the  Indians.  There  would  be  great  need 
for  an  Army  post  along  this  stretch  of  the 
Santa  Fe  Trail  — and  great  grief  over  ac- 
tions staged  from  the  new  fort  that  would 
be  built  there.  But  in  1849  the  government 
didn’t  see  any  reason  to  buy  Bent’s  Fort. 
Some  officials  believed  they  could  take 
over  the  place  for  nothing  after  the  own- 
ers, bedeviled  by  hostile  tribes,  finally  gave 
it  up  as  a bad  deal. 

But  Bent  refused  to  give  the  Army 
his  creation.  Instead,  he  placed  kegs  of 
gunpowder  along  the  adobe  walls  and 
blew  up  the  whole  shebang. 

The  Far  Side  of  the  Dollar 

On  November  15,  2001,  a century 
and  a half  after  Bent  destroyed  his  fort,  a 
group  of  federal,  state  and  Bent  County 
bureaucrats  gathered  less  than  twenty 
miles  away,  on  the  handsome  556-acre 
campus  of  Fort  Lyon.  The  site  had  been 


an  Army  post,  then  a Navy  sanatorium 
for  tuberculosis  patients,  then  a psychi- 
atric hospital,  then  a chronic-care  center 
operated  by  the  Veterans  Administration. 
Now,  for  the  princely  sum  of  one  dollar, 
the  feds  were  about  to  turn  over  Fort 
Lyon  to  the  State  of  Colorado,  which 
planned  to  transform  the  property  into 
a special  prison  for  elderly  and  mentally 
ill  prisoners. 

Some  observers  described  the  transfer 
ceremony  as  “bittersweet,”  but  any  sweet- 
ness was  hard  to  find.  Then-governor  Bill 
Owens  sought  an  upbeat  note,  declaring 
that  the  Fort  Lyon  Correctional  Facility 
“will  make  Colorado  a safer  place”  and 
would  be  “a  lot  cheaper  than  building  a 
prison  from  the  ground  up.”  A few  old- 
timers  in  the  crowd  cracked  wise  about 
the  kind  of  society  that  would  turn  a hos- 
pital for  military  vets  into  a rest  home  for 
geriatric  felons.  Locals  wondered  glumly 
if  the  job  opportunities  offered  by  a new 
prison,  many  of  which  would  be  filled 
by  longtime  Department  of  Corrections 
employees,  could  begin  to  make  up  for  the 
lost  federal  jobs. 

In  its  heyday,  Fort  Lyon  had  been  a 
sprawling  town  unto  itself,  populated  by 
more  than  a thousand  patients.  It  had  an 
Olympic  swimming  pool,  a miniature  golf 
course,  tennis  courts  and  an  array  of  living 
quarters  and  other  buildings  dating  back  to 
the  1860s.  But  in  recent  years,  the  VA  had 
directed  its  patients  to  more  readily  acces- 
sible centers  and  turned  Fort  Lyon  into  a 
nursing  home  and  outpatient  clinic;  at  the 
time  of  its  closure,  it  had  only  56  beds  oc- 
cupied, with  a staff  of  fewer  than  200. 

The  DOC’s  plans  for  the  place  were 
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ambitious,  to  say  the  least.  The  depart- 
ment didn’t  have  any  use  for  the  pool,  the 
golf  course  or  many  of  the  102  buildings 
on  the  campus,  but  some  workers  could 
live  in  former  officers’  quarters,  and  a 
few  hospital  buildings  around  the  parade 
ground  would  accommodate  a mix  of 
prisoners.  According  to  the  plan  presented 
to  the  state  legislature,  the  prison  would 
soon  house  500  medium- security  prison- 
ers — 50  percent  of  them  able-bodied, 
the  rest  made  up  in  equal  parts  of  the 
physically  infirm  and  mentally  ill.  There 
would  be  300  employees,  almost  half 
of  whom  would  be  medical,  nursing  or 
mental-health  professionals.  Eventually, 
the  place  could  be  home  to  a thousand 
of  the  state’s  20,000  prisoners,  with  a 
thriving  correctional-industries  operation 
and  a special  program  for  mentally  ill 
prisoners  who  are  also  battling  substance 
abuse.  Best  of  all,  by  using  prisoner  slave 
labor  to  accomplish  many  of  the  needed 
renovations,  officials  estimated  that  Fort 
Lyon  could  be  converted  to  a prison  for  a 
mere  $ 1 3 million,  with  another  $ 1 8 million 
a year  in  operating  costs. 

“The  modifications  that  are  planned 
for  the  Fort  Lyon  facility  are  very  limited 
and  will  primarily  improve  security,”  one 
briefing  document  explained,  then  added  a 
quick  cautionary  note:  “We  may  discover 
problems,  or  situations  may  develop  over 
the  next  few  years  that  require  funding 
beyond  the  operating  budget  to  resolve.” 

Six  years  later,  situations  have  indeed 
developed  at  Fort  Lyon.  The  place  now  has 
more  than  500  prisoners,  but  fewer  than  a 
hundred  are  the  “special  medical  needs” 
prisoners  who  were  supposed  to  go  there. 
Fort  Lyon  has  prisoners  with  moderate 
mental  illness,  but  none  of  the  “high  psy- 
chiatric needs”  cases  originally  planned 
for.  Like  the  VA,  the  DOC  has  had  trouble 
attracting  qualified  medical  personnel  to 
the  area  and  has  only  half  of  the  nursing 
staff  originally  projected.  The  prison  has 
had  six  wardens  in  six  years.  Maintenance 
costs  for  the  aging  facility  have  been  signifi- 
cantly higher  than  expected,  and  the  daily 
operating  cost  per  prisoner  has  made  Fort 
Lyon  one  of  the  five  most  expensive  of  the 
state’s  27  prisons. 

Yet  Fort  Lyon’s  greatest  problem  was 
already  lurking  there  when  the  state  took 
it  over.  Instead  of  making  Colorado  a saf- 
er place  and  protecting  sick  prisoners,  the 
move  may  have  exposed  them  and  staff  to 


a range  of  environmental  hazards.  Many 
of  these  hazards,  such  as  lead  paint,  were 
known  at  the  time  of  the  transfer,  but  the 
most  serious  — asbestos  contamination 
in  almost  all  of  the  buildings  and  even  in 
the  air  — has  turned  out  to  be  much  more 
extensive  than  anticipated.  In  the  past 
year,  cost  estimates  for  asbestos  abatement 
at  Fort  Lyon  have  jumped  from  $6  million 
to  $10  million  — and  that  doesn’t  include 
the  cost  of  dealing  with  asbestos-tainted 
soil,  which  officials  hope  to  manage  by 
spreading  a little  road  base,  growing  more 
vegetation  and  not  disturbing  the  stuff. 

In  the  summer  of  2006,  a team  of 
asbestos  inspectors  from  Gobbell  Hays, 
a private  environmental  consulting  firm, 
collected  hundreds  of  samples  from  Fort 
Lyon’s  buildings  and  soils.  The  team  found 
“moderate  to  significant  amounts”  of 
asbestos-containing  materials  in  most  of 
the  buildings,  including  widespread  use 
of  asbestos  in  steam-pipe  insulation,  wall 
plaster,  baseboard  and  floor-tile  adhesives 
and  some  ceiling  and  roofing  materials. 
They  also  identified  numerous  hot  spots  in 
the  dirt  where  buildings  had  been  demol- 
ished decades  earlier.  The  records  of  these 
demolitions  were  sketchy  or  non-existent, 
the  consultants  discovered,  and  many  of 
the  most  contaminated  zones  weren’t  even 
tested  in  previous  assessments  of  the  site. 

One  of  the  worst  areas  was  an  ancient 
building  called  the  Dairy  Barn,  which  was 
being  used  by  prison  maintenance  crews 
to  store  spare  parts  and  equipment.  For 
months,  several  prisoners  and  staffers  had 
crawled  all  over  that  barn,  storing  excess 
plumbing  and  HVAC  materials  and  fetch- 
ing parts,  unaware  that  half  a century  ago 
the  building  had  been  used  as  a “hammer 
mill,”  where  insulation  from  old  pipes  had 
been  stripped  off  and  reused.  The  place 
was  crawling  with  asbestos  fibers,  Gobbell 
Hays  found.  The  barn  was  quickly  sealed, 
at  a cost  of  $18,000  (not  counting  the  loss 
of  the  inventory  inside),  and  the  outside 
premises  micro- vacuumed. 

One  prisoner,  who  asked  that  his 
name  not  be  used  out  of  concerns  about 
retaliation,  followed  a Gobbell  Hays  em- 
ployee named  Jose  Montoya  during  the 
inspection.  “He  took  samples  of  floor 
tiles,  insulation,  paint  chips,  ceiling  tiles,” 
the  prisoner  remembers.  “He  told  me 
he  saw  asbestos  in  the  boiler  room,  me- 
chanical rooms,  and  in  the  dirt  outside  the 
buildings.”  The  prisoner  was  stunned  that 
no  one  had  brought  this  up  before,  since 
the  prison  had  already  been  operating  for 
four  years.  He’d  been  at  Fort  Lyon  since 
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early  2003  and  had  done  maintenance 
work  in  mechanical  rooms,  above  drop 
ceilings  and  behind  walls,  in  places  where 
he  saw  stickers  warning  against  the  use  of 
drills  because  of  asbestos. 

A few  months  ago,  this  prisoner, 
along  with  206  other  former  Fort  Lyon 
maintenance  workers,  was  ordered  to 
report  for  chest  X-rays.  The  doctor  who 
examined  the  X-rays  told  him  he  had  “se- 
vere abnormalities”  in  both  lungs,  he  says, 
and  ordered  a CAT  scan.  The  doctor  who 
did  the  scan  told  him  he  was  fine  and  prob- 
ably had  a cold.  But  the  prisoner  worries  it 
might  be  something  worse  — even  though 
asbestos-related  diseases,  including  lung 
cancer  and  mesothelioma,  don’t  typically 
show  up  for  fifteen  years  or  more. 

“Until  last  year,  inmates  doing  main- 
tenance were  not  prevented  from  entering 
any  and  all  areas  of  Fort  Lyon,”  he  says. 
“I  was  not  given  any  training  or  protective 
gear.  The  few  inmates  who  did  protest  the 
working  conditions  were  transferred  out 
to  other  facilities.” 

Last  year,  the  DOC  finally  hired  an 
asbestos  coordinator:  Jose  Montoya,  the 
Gobbell  Hays  employee  the  prisoner  had 
followed. 

But  Phil  DeFelice,  the  physical  plant 
manager  for  Fort  Lyon  for  the  past  three 
years,  says  that  no  prisoners  have  ever 
worked  on  asbestos  abatement  projects 
at  the  prison.  “The  inmates  don’t  do  any 
work  that  has  to  do  with  asbestos  at  all,” 
he  says.  “It’s  all  done  by  staff.” 

However,  DeFelice  and  other  officials 
acknowledge  that  there  have  been  situa- 
tions, including  the  Dairy  Barn  fiasco,  in 
which  prisoners  or  staff  were  accidentally 
exposed  to  asbestos.  Several  have  been 
documented  by  state  health  inspectors  in- 
vestigating prisoner  complaints.  The  DOC 
administrators  insist  that  these  incidents 
are  isolated  and  have  been  blown  out  of 
proportion;  the  procedures  they’ve  put  in 
place  since  the  Gobbell  Hays  inspection, 
they  say,  are  more  than  adequate  to  pre- 
vent further  exposures.  But  sealing  off  or 
removing  the  asbestos,  a project  that  falls 
outside  the  prison’s  operational  budget, 
is  being  done  in  incremental  stages  as 
funding  becomes  available  and  may  take 
twenty  years  or  more.  And  some  prisoners 
who  are  knowledgeable  about  asbestos 
abatement  claim  the  documented  inci- 
dents are  only  the  tip  of  a costly,  pervasive 
problem  at  Fort  Lyon  that  the  DOC  failed 

January  2008 


to  adequately  address  in  its  eagerness  to 
ship  prisoners  there. 

“The  first  thing  they’re  going  to  do  is 
say  that  we’re  felons  and  we  lie,”  says  Jerry 
Bachota,  a prisoner  with  a background  in 
construction  who  spent  two  years  at  Fort 
Lyon.  “But  there’s  a reason  the  feds  gave 
up  this  property  for  a buck.” 

History  Lesson  #2 

In  1853  William  Bent  built  a new 
fort  several  miles  east  of  the  old  one.  The 
location,  not  far  from  present-day  Lamar, 
struck  the  Army  as  a good  area  in  which  to 
erect  its  own  fort,  a sandstone  compound 
that  could  offer  protection  to  travelers 
between  Kansas  and  Santa  Fe. 

The  construction  of  Fort  Wise, 
named  after  Henry  Wise,  the  fancy-pants, 
well-connected  governor  of  Virginia,  be- 
gan in  1860.  Soldiers  called  the  place  Fort 
Fauntleroy.  The  name  was  changed  to  Fort 
Lyon  the  following  year,  after  the  War  Be- 
tween the  States  made  Wise  a secessionist 
and  claimed  the  life  of  Brigadier  General 
Nathaniel  Lyon. 

Troop  strength  at  Fort  Lyon  dwin- 
dled during  the  Civil  War,  as  many  of 
its  soldiers  were  sent  elsewhere.  But  the 
holdouts  did  see  some  action  against  the 
Indians,  including  one  of  the  most  notable 
atrocities  of  the  period.  In  1864,  Colonel 
John  M.  Chivington  came  to  Fort  Lyon 
to  commandeer  additional  forces  to  aid 
his  regiment  of  hard-drinking  irregulars. 
With  the  blessing  of  his  close  personal 
friend,  territorial  governor  John  Evans, 
Chivington  was  on  a mission  to  suppress 
troublesome  Indian  factions  who  were 
defying  a treaty  that  had  been  signed  at 
the  fort  in  1861.  The  Treaty  of  Fort  Wise 
ceded  vast  stretches  of  land  to  the  whites 
that  had  been  guaranteed  to  the  Plains 
tribes  only  a few  years  earlier. 

The  morning  after  his  visit  to  Fort 
Lyon,  Chivington  staged  a dawn  attack  on 
a peaceful,  largely  unarmed  village  of  Chey- 
enne and  Arapaho.  Most  of  the  village’s 
adult  males  were  out  hunting.  Although 
some  soldiers  refused  to  fire,  Chivington’s 
bunch  slaughtered  and  mutilated  hundreds 
of  women,  children  and  elders.  Trophies 
from  the  raid,  including  scalps  and  geni- 
talia, were  displayed  in  saloons  in  Denver. 
Public  revulsion  followed,  and  the  incident 
became  known  as  the  Sand  Creek  Massacre. 
William  Bent’s  son  Robert,  forced  to  serve 
as  a guide  to  Chivington,  testified  against 
him  in  the  subsequent  official  investigations. 
But  the  colonel  was  never  charged  with  any 
crime. 
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Still,  some  taint  from  the  mass  mur- 
der — bad  karma,  sin,  a vengeful  spirit 
or  just  rotten  luck  — seemed  to  find  its 
way  back  to  Fort  Lyon.  In  1867  a spring 
ice  dam  backed  up  the  Arkansas  River 
and  flooded  the  post,  forcing  the  Army 
to  abandon  it.  The  deluge  also  plucked 
the  bodies  of  dead  soldiers  from  the  fort’s 
cemetery.  The  waterlogged  corpses  were 
piled  on  wagons  and  put  on  a train,  to  be 
reburied  at  Fort  Leavenworth. 

Flaking  Out 

Lance  Coats  arrived  at  Fort  Lyon 
in  2002,  in  the  first  wave  of  prisoners 
who  were  put  to  work  building  a fence 
around  the  perimeter  and  renovating  the 
cellhouses.  He  was  handed  gloves  and  a 
bucket,  ordered  to  watch  a training  video, 
and  informed  that  he  was  now  a porter. 

A nonviolent  offender  serving  time 
for  a telephone  harassment  case  and  pa- 
role violations,  Coats  was  never  officially 
assigned  to  renovation  work.  But  his  job 
sometimes  took  him  into  the  construction 
zone.  He  remembers  being  called  to  one 
room  to  clean  up  blood  after  a prisoner 
cut  his  hand  while  installing  dry  wall. 

“When  I walked  in,  the  place  was  so 
cloudy,”  he  recalls.  “Clouds  and  clouds 
of  dust.  They  were  breaking  dry  wall  and 
tearing  the  place  apart.  I asked,  ‘You  guys 
don’t  wear  masks?’  They  said,  They  don’t 
have  none.’66 

No  one  could  get  away  from  the  dust, 
he  says  — not  just  drywall  dust,  but  air- 
borne bits  of  pipe  insulation,  particles  of 
torn-up  flooring  and  so  on.  The  prisoners 
doing  the  renovations  would  come  back 
to  their  four-man  or  eight-man  rooms  and 
shake  their  dusty  clothes  off  in  front  of  you. 
After  they  removed  sections  of  the  drop 
ceiling  in  the  living  quarters,  stuff  would 
flake  off  the  exposed  pipes  above  and  drift 
down  on  you.  When  the  wind  blew  hard,  as 
it  often  did,  the  windows  would  rattle  and 
the  flakes  would  fall  like  Christmas  in  an 
old  Jimmy  Stewart  movie. 

“We’d  go  to  chow,  and  when  we 
came  back,  we’d  have  to  wipe  our  beds 
clean,”  Coats  says,  shaking  his  head.  “The 
place  was  terrible.  I feel  everybody  was 
exposed.” 

Other  prisoners  who  were  at  Fort  Lyon 
during  the  first  couple  of  years  of  renova- 
tion tell  similar  stories  of  dust  and  flakes 
everywhere.  No  protective  gear.  No  ad- 
equate partitions  or  plastic  sheeting  to  seal 
off  work  areas  from  the  rest  of  the  building. 
No  procedure  for  preventing  contamination 
from  the  work  area  being  tracked  back  to 
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living  spaces.  Exposed  pipes  with  deteriorat- 
ing insulation  above  their  beds. 

According  to  DOC  officials,  the 
prisoner  accounts  overstate  the  degree  of 
potential  airborne  exposure  they  faced. 
Asbestos  isn’t  like  radioactive  waste;  it’s  a 
stable,  fibrous  mineral  with  superior  heat 
resistance  and  insulation  properties,  which 
is  why  for  decades  it  was  widely  used  in 
everything  from  brake  pads  to  roofing 
shingles.  The  primary  danger  it  poses 
comes  from  inhaling  the  fibers  from  friable 
(crumbling  or  pulverized)  asbestos;  actual 
removal  is  often  more  hazardous  than 
“managing  in  place.”  The  VA  had  man- 
aged much  of  the  asbestos  at  Fort  Lyon 
by  encapsulating  it  or  leaving  it  alone,  and 
the  state’s  plan  was  to  do  the  same. 

The  DOC’s  DeFelice,  who  arrived  at 
Fort  Lyon  two  years  after  Coats,  is  skep- 
tical of  claims  that  routine  renovation 
work  exposed  prisoners  to  asbestos.  The 
ceiling  pipes  in  the  cellhouses  are  covered 
with  fiberglass  insulation,  he  notes,  with 
asbestos  underneath.  As  long  as  nobody 
was  cutting  through  the  fiberglass,  the  as- 
bestos would  not  have  been  released.  “Not 
all  of  the  insulation  has  asbestos  under  it,” 
he  says.  “I  personally  did  a glove-bag  test 
in  one  building,  and  the  asbestos  on  the 
pipe  was  hard,  hard  material.  The  stuff  I 
encountered  was  not  that  friable.” 

DeFelice  also  discounts  claims  of 
exposure  during  drywall  work;  the  DOC 
hired  private  contractors  to  do  asbestos 
abatement  early  in  the  renovation  process, 
he  says.  But  the  DOC’s  own  consultant, 
Gobbell  Hays,  refers  cryptically  in  its 
report  to  “varying  levels  of  asbestos 
abatement”  by  the  DOC  and  “a  minimal 
amount”  on  some  housing  units  done  by 
the  VA  years  ago.  Prisoners  had  already 
been  moved  onto  the  campus  in  2002  while 
the  DOC  abatement  was  under  way,  and 
two  of  the  asbestos  contractors  hired  by 
the  state  were  fined  for  violations  of  prop- 
er procedure  by  the  Colorado  Department 
of  Public  Health  and  Environment.  One 
of  those  contractors,  Occupational  Health 
Technologies,  protested  that  DOC  staff 
interfered  with  the  abatement  process, 
denying  access  to  critical  areas  and  letting 
prisoners  and  other  contractors  work  in 
places  that  hadn’t  been  cleared  for  use. 

“We  were  told  that  we  were  to  stay  out 
of  areas... where  asbestos  was  suspected 
of  being  present,”  OHT  director  Thomas 
Antonson  wrote  to  a state  inspector.  “The 
Department  of  Corrections  was  utilizing 
convict  labor  to  help  defray  demolition 
and  construction  costs....  I walked  out  in 


frustration  because  I felt  we  were  being 
prevented  from  completing  our  contract 
as  it  was  written.” 

Antonson  said  that  a DOC  supervisor 
had  asked  that  one  of  his  employees  be 
replaced  because  he  was  “wearing  his  res- 
pirator and  possibly  causing  alarm  among 
the  convict  laborers....  What  was  unknown 
to  me  was  the  indifference  to  Regulation 
8 by  the  DOC.”  Regulation  8 is  the  state’s 
lengthy  set  of  procedures  for  proper  asbestos 
management,  removal  and  disposal. 

Some  of  the  first  prisoners  to  arrive  at 
Fort  Lyon  were  housed  in  Building  Seven, 
one  of  the  large  hospital  buildings  by  the 
parade  ground.  A 2003  state  health  inspec- 
tion, made  after  prisoners  had  already 
been  living  there  several  months,  found 
several  rooms  with  inadequate  lighting, 
insufficient  ventilation,  damaged  floors 
and  ceilings,  bedsheets  used  as  restroom 
doors  and  more  bunks  per  room  than  the 
law  allowed. 

As  Fort  Lyon  expands,  Building  Seven 
is  slated  to  hold  up  to  250  prisoners.  But 
right  now  it’s  unoccupied  — because  there 
are  still  outstanding  asbestos  problems 
there  that  need  to  be  addressed.  Accord- 
ing to  last  year’s  Gobbell  Hays  inspection, 
the  most  serious  areas  include  thousands 
of  feet  of  pipe  in- 
sulation in  “good 
to  poor  condition,” 
and  contaminated 
soils  and  dislodged 
asbestos  materials 
in  crawl  spaces. 

DeFelice  and 
other  DOC  offi- 
cials interviewed  by 
Westword  couldn’t 
explain  why  pris- 
oners were  moved 
to  Fort  Lyon  be- 
fore basic  asbestos 
abatement  processes 
were  completed.  “I 
can’t  answer  that,” 
says  Lou  Archuleta, 
the  DOC’s  assistant 
director  of  prisons, 
who  was  the  fifth 
of  six  wardens  at 
Fort  Lyon.  “The  de- 
cisions were  made 
elsewhere.  One  of 
the  things  I found 
out  in  the  year  I was 
there  is  that  asbes- 
tos is  everywhere. 

You  can  still  buy 


materials  off  the  shelf  that  contain  as- 
bestos. But  we  put  in  a process  so  that  if 
you  get  a leak,  if  something  happens,  all 
work  stops  until  we  check  it.  I think  we’ve 
learned  that  we’ve  got  to  do  this  differently 
than  the  way  we  were  doing  it  before.” 

Archuleta  says  the  department  “at- 
tempted to  do  the  right  thing”  by  offering 
X-rays  to  staff  and  prisoners  who  worked 
on  maintenance  crews.  But  Fort  Lyon 
administrators  haven’t  seen  the  results 
of  those  tests  because  of  medical  privacy 
laws.  Not  that  a benign  result  at  this  stage 
means  anything;  although  there  are  docu- 
mented cases  in  the  medical  literature  of 
intense,  short-term  exposure  leading  to 
asbestosis,  the  more  typical  case  involves 
occupational  exposure  over  a long  time, 
with  a latency  period  of  up  to  forty  years. 
Still,  three  prisoners  who  contacted  West- 
word  claim  that  their  results  were  positive 
for  some  kind  of  lung  damage,  including 
one  who  says  that  medical  staff  told  him 
the  calcification  in  his  lungs  was  “most 
likely  from  asbestos  exposure.” 

Many  Fort  Lyon  prisoners  were 
never  given  X-rays  at  all.  Coats  says  he 
asked  for  one  and  was  refused  because  he 
hadn’t  worked  in  maintenance  and  thus 
was  considered  not  at  risk.  “I  was  there 
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longer  than  any  of  these  guys  they’re  X- 
raying,”  he  sighs.  “I’m  kind  of  angry  that 
they  won’t  give  me  one.” 

After  four  years  at  Fort  Lyon,  Coats 
was  sent  to  a halfway  house  in  Denver 
a few  months  ago.  His  chronic  stomach 
problems  were  recently  diagnosed  as  gi- 
ardia  — something  he  apparently  picked 
up  at  Fort  Lyon  when  the  water  system, 
which  draws  on  local  wells,  became  con- 
taminated with  fecal  matter  a couple  of 
years  ago  and  had  to  be  shut  down  for 
weeks.  (DOC  officials  say  the  problem  is 
fixed  now;  prisoners  say  that  guards  still 
bring  in  bottled  water  for  themselves  and 
avoid  the  taps.) 

Coats  admits  that  he  was  known  as 
a chronic  complainer  at  Fort  Lyon.  He 
filed  several  grievances  and  was  put  in  the 
hole  his  last  week  there.  He  says  he’s  just 
grateful  to  be  out  of  the  place. 

“They’ll  tell  you  to  your  face  that 
if  you  keep  talking  about  the  problems 
they’re  having  out  there,  you  won’t  get 
parole,”  he  insists.  “You  won’t  get  the  half- 
way house.  Guys  are  scared.  They  want  to 
go  home.  I don’t  blame  4em.” 

History  Lesson  #3 

In  the  summer  of  1867,  work  began 
on  a new  Fort  Lyon  to  replace  the  flooded 
post.  The  latest  (and  final)  location  was  a 
few  miles  east  of  Las  Animas.  Some  of  the 
original  adobe  structures  along  “officers’ 
row”  still  stand  today  on  the  grounds 
of  the  Fort  Lyon  Correctional  Facility, 
although  time  and  the  elements  have  had 
their  way  with  them. 

The  new,  improved  post  was  soon 
visited  by  its  first  military  vet  in  need  of 
medical  care.  After  an  illustrious  career 
as  a trapper,  guide  and  soldier,  an  ailing 
Kit  Carson  settled  on  a farm  in  nearby 
Boggsville.  He  came  to  the  fort  to  seek  the 
services  of  the  post  surgeon  and  ended  up 
dying  there  of  an  aneurysm  at  age  59. 

Troops  from  Fort  Lyon  continued  to 
play  a supporting  role  in  the  Indian  wars, 
but  the  real  fighting  was  elsewhere,  with 
George  Custer’s  Seventh  Cavalry.  In  1868, 
Custer  hunted  down  William  Bent’s  old 
friend  Black  Kettle,  who’d  pushed  for  the 
treaty  with  the  whites  and  survived  the 
Sand  Creek  Massacre.  The  Cheyenne  chief 
died  with  dozens  of  his  people  in  Okla- 
homa, in  the  Battle  of  Washita  River. 

A few  months  later,  the  Army  decided 
it  no  longer  needed  a fort  in  southeastern 
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Colorado.  Two  years  after  it  opened,  Fort 
Lyon  was  abandoned  again. 

Grossly  Contaminated 

In  the  spring  of  2004,  W.  Thomas 
Bain,  an  industrial  hygienist  who  works 
for  the  air-pollution-control  division 
of  the  state  health  department,  visited 
Fort  Lyon  twice  in  the  course  of  three 
weeks.  Bain  was  responding  to  prisoner 
complaints  that  they  were  being  forced  to 
remove  asbestos  and  threatened  with  dis- 
ciplinary write-ups  — which  could  affect 
their  parole  prospects  — if  they  refused. 

One  prisoner  said  that  he’d  worked  in 
crawl  spaces  under  staff  housing  for  days 
at  a time  trying  to  fix  steam-pipe  leaks,  a 
job  that  involved  cutting  through  asbestos 
insulation  covering  the  pipes.  “I  had  white 
powder  all  over  my  clothes  from  cutting 
the  asbestos,”  he  wrote.  “Before  I started, 
I asked  my  boss  if  he  would  give  me  some- 
thing to  protect  my  eyes  and  nose  and 
mouth  when  doing  this  job.  I also  told  him 
I didn’t  no  [sic]  anything  about  asbestos.  He 
told  me  it  would  not  hurt  me,  just  get  under 
the  house  and  get  the  job  done.” 

The  same  prisoner  claimed  he  was 
ordered  to  dump  debris  from  a pipe 
trench,  including  asbestos,  out  by  some 
fish  ponds,  where  the  DOC’s  correctional- 
industries  division  raises  koi  and  operates 
a pheasant  farm. 

The  prisoner’s  supervisor  told  Bain 
that  the  story  was  hogwash.  No  prisoners 
had  been  involved  in  any  asbestos  removal, 
he  said,  and  no  one  was  ever  threatened 
with  write-ups  for  refusing  work.  But  Bain’s 
subsequent  investigation  found  asbestos 
debris  piled  exactly  where  the  prisoner  said 
it  would  be.  Donning  protective  gear,  Bain 
attempted  to  enter  the  crawl  space  where 
the  prisoner  had  worked  but  decided  to  stay 
out  after  determining  that  the  soil  below 
the  house  was  “grossly  contaminated” 
with  asbestos;  stirring  it  up  could  “result 
in  a substantial  release  of  fibers  into  the 
occupied  portions  of  the  house.” 

Bain  talked  to  the  prison’s  “life  safety 
officer”  — who,  it  turned  out,  didn’t  have 
adequate  training  in  asbestos  issues  and 
didn’t  know  how  to  interpret  asbestos 
inspection  reports.  It  was  the  officer’s 
house,  he  learned,  that  had  the  badly 
contaminated  crawl  space  Bain  had  de- 
clined to  enter.  Bain  also  discovered  that 
staffers’  children  had  been  playing  around 
utility  tunnels  where  asbestos  debris  had 
been  dumped  and  that  the  debris  had 
been  raked  across  a yard  by  a prisoner. 
Deeming  the  contamination  to  be  a major 
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spill,  Bain  ordered  that  160  square  feet  of 
dirt  near  the  utility  tunnel  be  sealed  off 
to  prevent  access  and  further  release  of 
asbestos  fibers. 

“For  all  practical  purposes... the  Fort 
Lyon  Correctional  Facility  did  not  have 
an  asbestos  program  sufficient  to  pre- 
vent exposure,”  Bain  wrote  in  his  report. 
He  recommended  that  the  prison  halt 
all  prisoner  work  on  buildings  until  the 
DOC  could  hire  an  experienced  asbestos 
coordinator. 

Fort  Lyon  did  not  hire  Montoya 
for  another  two  years.  In  the  meantime, 
prisoners  continued  to  work  on  routine 
maintenance,  and  the  problems  kept 
multiplying.  A Gobbell  Hays  team  that 
arrived  in  the  fall  of  2004  to  deal  with 
the  cleanup  of  the  previous  spill  found 
DOC  staff  trying  to  apply  a sealant  over 
tainted  soil  in  a crawl  space  of  another 
house.  The  crew  wore  protective  suits  and 
respirators  but  had  failed  to  seal  the  area 
effectively.  The  original  spill  area,  which 
was  supposed  to  have  been  sealed  off  with 
plastic  sheeting,  had  been  exposed  again 
by  wind  and  weather.  And  continuing 
steam  leaks  from  aging  pipes  had  dam- 
aged asbestos-laden  walls  and  insulation 
in  another  location. 

Bain  found  more  trouble  on  an  in- 
spection in  June  2005.  Workers  employed 
by  the  private  contractor  in  charge  of  dis- 
posing of  asbestos-containing  materials, 
which  must  be  specially  bagged  and  taken 
to  a hazmat  landfill,  strayed  from  proper 
procedure  on  several  counts  just  in  the 
short  time  Bain  observed  them.  (Because 
of  the  glacial  pace  of  the  regulatory  pro- 
cess, a warning  letter  noting  the  violations 
wasn’t  issued  until  last  month,  more  than 
two  years  later.) 

Asbestos  has  also  complicated  the 
prison’s  water  problems.  Water  leaks  in 
one  tunnel  exasperated  the  maintenance 
staff  last  year  because  of  asbestos  pipe 
insulation  and  asbestos  contamination 
of  the  soil  above  the  pipe.  At  the  time,  the 
prison  was  losing  up  to  50,000  gallons  of 
water  a day  because  of  leaky  pipes  and 
had  spent  $24,000  in  an  effort  to  re-drill 
one  well,  only  to  come  up  with  a dry  hole. 
The  situation  led  to  restricting  the  hours 
for  prisoner  showers,  which  further  ag- 
gravated prisoners  already  worried  about 
the  blowing  grit  and  dirt  they’d  acquired 
while  working  on  the  grounds. 

Jerry  Bachota,  a commercial  contrac- 
tor who  had  experience  with  asbestos  on  the 
outside  before  a theft  conviction  brought 
him  to  Fort  Lyon,  says  he  clashed  with  staff 
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about  pulling  up  tiles  that  he  recognized 
as  containing  asbestos;  being  ordered  into 
crawl  spaces  that  had  warning  signs  about 
asbestos;  and  proper  procedures  to  contain 
possible  contamination.  “I  know  how  it’s 
supposed  to  be  done,”  Bachota  says.  “At 
first  they  sealed  things  off.  Then,  after  the 
inspectors  left,  the  plastic  came  down.  Next 
thing  you  know,  they  had  us  working  hot 
spots  in  the  dirt.  I was  mowing  lawns  and 
digging  fences  well  into  this  year.  Other 
people  still  are.” 

Bachota  likens  his  asbestos  exposures 
to  the  proverbial  ticking  time  bomb.  “It’s 
like  HIV,”  he  says.  “It’ll  never  show  up  in 
your  X-ray,  and  one  day  you  wake  up  and 
you’re  full-blown.  What  are  you  supposed 
to  do?  They  were  aware  of  this  when  they 
bought  the  property.” 

Asbestos  coordinator  Montoya  says 
he  reviews  every  work  order  to  ensure  that 
no  possible  asbestos  issues  are  involved 
before  prisoners  are  permitted  to  do  the 
work.  But  documents  indicate  that  the 
procedure  has  only  been  in  place  for  the 
past  year,  since  Montoya  was  hired;  state 
health  inspectors  haven’t  been  able  to 
confirm  or  disprove  most  prisoner  ac- 
counts of  exposure  prior  to  late  2006,  in 
part  because  the  renovations  records  the 
DOC  maintained  were  so  skimpy. 

Montoya  insists  that  the  asbestos 
problems,  including  the  much-debated 
soil  contamination,  are  under  control  now. 
He  personally  went  out  on  a mowing  op- 
eration and  tested  air  quality;  the  results 
yielded  acceptable  results,  and  most  of  the 
“hot  spots”  contain  only  trace  amounts 
of  asbestos.  “Yes,  we  have  contaminated 
soils,  but  we’re  way  below  where  we  have 
to  be  in  terms  of  asbestos  releasing  into 
the  air,”  he  says.  “If  we  have  changing 
conditions  or  changing  terrains,  then  we’ll 
change  how  we  need  to  go.” 

Bain’s  latest  inspection  came  in  August 
of  this  year.  He  found  that  the  facility  had 
“made  demonstrable  progress”  in  its  asbes- 
tos program,  but  areas  of  concern  remain, 
including  the  degree  to  which  prisoners 
could  still  be  exposed  to  contaminated 
soil.  The  state  health  department  is  now 
reviewing  the  DOC’s  proposal  for  manag- 
ing the  soil  in  place  rather  than  spending 
the  tens  of  millions  of  dollars  it  would  take 
to  scrape  off  the  contamination. 

As  for  prisoner  claims  of  retaliation 
for  refusing  to  work,  the  current  warden, 
Michael  Arellano,  says  he  has  an  open- 
door  policy  for  offenders  and  staff  — but 
he’s  only  been  there  a few  weeks.  His  pre- 
decessor, Lou  Archuleta,  acknowledges 


that  a prisoner  can  get  written  up  for 
refusing  an  assignment  but  says  he  doubts 
that  would  happen  where  asbestos  is  in- 
volved. “There  would  be  no  retaliation,” 
he  declares.  “We’re  not  going  to  jeopardize 
anybody’s  health  and  safety.” 

Recently,  Bachota  was  moved  to 
another  prison.  He  claims  that  staff  have 
messed  with  his  paperwork  and  calcula- 
tions on  the  amount  of  time  he’s  supposed 
to  serve,  threatened  to  deny  him  admis- 
sion to  the  honor  camp  he  believes  he’s 
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earned,  and  otherwise  lowered  the  boom 
on  him  for  complaining  about  asbestos 
at  Fort  Lyon. 

“This  is  how  the  DOC  gets  back  at 
inmates  who  blow  the  whistle,”  he  says. 
“Every  day,  I’m  having  something  thrown 
in  my  face.” 

History  Lesson  #4 

The  same  year  that  the  Army  aban- 
doned Fort  Lyon,  William  Bent  died,  a 
heartbroken  and  anguished  father.  His 


"PrisonCalls  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls:  PrisonCallsOnline! 


PrisonCallsOnline 


TIRED  OF  EXPENSIVE  COLLECT  CALLS 
AND  OUTRAGEOUS  PHONE  BILLS? 

We  can  help  with  Prepaid  Collect  Prison  Calls! 

We  service  most  local,  state  and  federal  facilities  nationwide. 
We  can  send  your  collect  calls  to  your  CELL  PHONE,  your 
blocked  home  number  or  even  overseas. 

We  offer  fast  activations  and  24/7  Internet  account  access 
Ask  us  how  you  may  save  by  sharing  a line  with  a relative. 


1-888-925-1 400 

www.prisoncallsonline.com 
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Fort  Lyon  Prison  (cont.) 


sons  Charles  and  George  had  joined  the 
Dog  Soldiers,  the  Cheyenne  who  refused 
to  accept  the  treaty,  and  tried  to  drive  the 
bluecoats  from  the  plains.  A price  was  put 
on  Charles’s  head,  and  Bent  disowned  him 
before  he  expired  of  pneumonia. 

In  1876,  Colorado  became  a state. 
And  Custer  got  his. 

The  old  fort  remained  a ghost  town 
for  another  thirty  years.  Then  the  Navy 
decided  it  would  make  a swell  place  for 
tuberculosis  patients.  They  made  a go  of 
it  for  a few  years,  then  turned  it  over  to 
the  United  States  Public  Health  Service, 
which  handed  it  off  to  the  Veterans  Bu- 
reau. Stately  brick  buildings  began  to  rise 
around  the  former  parade  ground. 

A person  visiting  Fort  Lyon  in  the 
1950s  would  have  found  a comforting 
slice  of  mid-century  America:  a vast 
complex  of  modern  conveniences  and 
technology  at  the  service  of  veterans  of 
two  world  wars,  set  in  a scenic  corner  of 
the  rural  landscape,  the  kind  of  place  half 
the  population  still  preferred  to  big  cities. 
But  in  the  decades  that  followed,  the  rapid 
growth  of  the  Front  Range,  the  develop- 
ment of  clinics  in  Colorado  Springs  and 
Pueblo  for  the  dwindling,  aging  group  of 
veterans,  and  the  increasing  isolation  of 
the  area  led  to  Fort  Lyon’s  decline. 

By  the  late  1990s,  Fort  Lyon  was 
ranked  the  second-most  inefficient  VA 
facility  in  the  nation,  a distinction  based 
on  overall  costs  per  client  served. 

Cheap  Fixes  and  Hidden  Costs 

Seven  years  ago,  when  Stephen  Raher 
first  learned  that  the  state  was  thinking 
about  turning  an  obscure  veterans’  hos- 
pital into  a geriatric  prison,  he  launched 
a fervent  but  lonely  campaign  to  stop  it. 
The  organization  Raher  worked  for  at 
the  time,  the  Colorado  Criminal  Justice 
Reform  Coalition,  was  strongly  opposed 
to  further  expansion  of  the  state’s  bur- 
geoning prison  system,  and  the  Fort  Lyon 
project  struck  Raher  as  poorly  planned 
and  thinly  justified.  The  main  rationale 
for  turning  Fort  Lyon  into  a prison  seemed 
to  be  that  the  feds  were  willing  to  hand  it 
over  for  nothing. 

At  legislative  hearings,  Raher  pre- 
sented a range  of  logical,  economically 
grounded  arguments  against  the  new 
prison.  The  DOC  would  have  trouble 
bringing  qualified  medical  staff  to  the 
area,  he  pointed  out.  It  made  more  sense 
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to  house  special-needs  prisoners  closer 
to  urban  medical  facilities,  and  many 
of  the  so-called  geriatric  prisoners  (the 
DOC  defined  “geriatric”  as  prisoners 
who  were  fifty  or  older)  were  eligible  for 
parole.  The  operating  costs  would  make 
Fort  Lyon  the  most  expensive  medium- 
custody  prison  in  the  state,  at  a time  when 
increasing  budget  restrictions  were  mak- 
ing it  more  difficult  to  fund  the  type  of 
re-entry  programs  that  could  help  relieve 
the  overcrowding  pressures  the  prison 
system  was  facing. 

As  for  the  argument  that  taking  over 
the  facility  was  the  way  to  save  jobs  in  the 
area,  Raher  rejected  that  one  outright. 
There  had  to  be  a better  economic  engine 
for  eastern  Colorado  than  prisons;  the 
region  already  had  the  huge  Arkansas 
Valley,  Limon  and  Sterling  facilities,  as 
well  as  private  prisons  in  Burlington,  Las 
Animas  and  Olney  Springs.  “I’m  willing  to 
bet  that  any  citizen  of  Las  Animas  could 
come  up  with  better  ways  to  use  $30  mil- 
lion to  encourage  economic  development 
than  building  a geriatric  prison,”  he  told 
one  state  senate  committee. 

In  2001,  Raher’s  group  managed  to 
halt  construction  briefly,  after  he  discov- 
ered that  the  DOC  was  already  cutting 
down  trees  before  the  environmental 
review  process  had  been  completed.  But 
nothing  could  stop  the  inevitable  march 
of  the  prison  bureaucracy,  which  kept  ex- 
panding steadily  throughout  the  lean  and 
lush  years  of  the  Owens  administration. 
Now  in  law  school,  Raher  still  marvels  at 
the  way  the  DOC  steamrolled  the  acquisi- 
tion past  lawmakers. 

“They  were  so  eager  to  get  their  hands 
on  it,”  he  recalls.  “They  made  a lot  of 
claims  about  what  they  were  getting  that 
turned  out  to  be  incorrect.  They  weren’t 
making  a public  case  of  any  physical  plant 
issues.  Yes,  there  was  asbestos,  there  were 
other  problems,  but  they  were  completely 
minimized.  All  they  were  focused  on  were 
the  benefits.” 

Anthony  Swift  has  a hard  time  see- 
ing the  benefits.  Having  sampled  prison 
life  in  four  states  — Kentucky,  Indiana, 
Oklahoma,  Colorado  — the  37-year-old 
ex-roofer  has  some  strong  views  on  what 
makes  one  lockup  worse  than  another.  In 
his  experience,  Fort  Lyon  was  the  worst 
of  the  lot. 

Lying  in  a hospital  bed  in  Denver, 
he  shifts  his  leg  painfully  to  show  off 
his  prime  souvenir  from  his  stay  at  Fort 
Lyon:  a deep,  quarter-sized  hole  in  his 
ankle  that  affords  an  unimpeded  view  of 
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his  Achilles  tendon.  He  got  bit  by  spiders 
in  Fort  Lyon’s  sweat  lodge,  he  explains. 
(Under  federal  law,  the  DOC  is  required 
to  provide  facilities  for  a wide  spectrum 
of  prisoner  religious  beliefs,  including 
sweat  lodges.)  A prison  nurse  gave  him  a 
bag  of  ice  and  sent  him  limping  back  to 
work.  Within  a few  days,  he  developed 
a virulent  staph  infection,  was  sent  to  a 
halfway  house  in  Denver  and  ended  up 
in  the  hospital.  “If  they  would  have  done 
something  for  me  back  at  Fort  Lyon,  none 
of  this  would  have  happened,”  he  growls, 
rubbing  the  griffin  emblazoned  on  his 
right  arm. 

Swift  hopes  that  staph  is  the  only 
thing  he  picked  up  at  Fort  Lyon.  He’s 
serving  a one-year  sentence  on  cocaine 
and  fraud  charges  and  was  only  at  the 
prison  a few  weeks.  But  during  that  time, 
he  worked  on  several  roofing  projects,  with 
nothing  more  than  gloves  to  protect  him. 
His  supervisor  told  him  that  the  asbestos 
was  only  in  the  tar  under  the  shingles 
and  thus  safe,  but  Swift  had  his  suspi- 
cions about  some  dark-yellow  insulation 
board  that  crumbled  like  crazy  when  he 
touched  it.  When  he  was  a roofer  in  the 
civilian  world,  such  stuff  was  handled  by 
guys  in  special  suits  and  masks.  But  not 
at  Fort  Lyon. 

“We  put  it  in  trash  bags  and  threw 
it  off  the  roof,”  he  says.  “Where  it  went 
from  there,  I have  no  idea.  A couple  guys 
wouldn’t  touch  it,  and  they  sent  them 
back  to  their  cell.  One  of  the  guys  actually 
transferred  to  another  job.” 

Asked  why  he  kept  working  if  he 
didn’t  think  it  was  safe,  Swift  shakes  his 
head.  “Prison  isn’t  what  it  was  years  ago,” 
he  says.  “Prison  now  is  more  of  a mind 
game.  They  keep  you  down  by  telling  you 
they’re  going  to  give  you  a disciplinary 
action  and  add  time  to  your  sentence.  I 
only  have  a year  to  do.  I’m  waiting  on 
this  halfway  house.  One  write-up  would 
have  kicked  me  out  of  it.  I can’t  quit  work. 
That’s  refusing  a direct  order.” 

Although  it’s  going  to  take  some  time 
for  his  leg  to  heal,  Swift  is  relieved  to  be  in 
Denver  and  headed  for  a halfway  house. 
Even  before  the  spiders  got  him,  he  didn’t 
feel  well  at  Fort  Lyon.  The  water,  the  air  — 
something  seemed  wrong  from  day  one. 

“Something  about  the  place  made 
me  feel  sick,  fatigued,  a little  loopy,”  he 
says  now.  “Seems  like  I’ve  been  sick  since 
I got  there.”  FJ 

This  article  originally  appeared  in  West- 
word.  It  is  reprinted  with  permission. 
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Your  Right  to 

Pregnancy-Related  Health  Care 


in  Prison  or  Jail 


FACT : If  you  are  pregnant,  being  in  prison  or  jail  does  not  mean  you  lose  your 
right  to  decide  whether  to  continue  your  pregnancy  or  have  an  abortion. 

Your  constitutional  rights  are  being  violated  if  you  are  told  that: 

1 . You  must  have  an  abortion  you  do  not  want. 

2.  You  are  not  allowed  to  have  an  abortion  that  you  do  want. 

3.  You  must  get  a court  order  before  getting  an  abortion. 

4.  You  must  pay  for  prenatal  care  or  an  abortion  with  your  own  money,  regardless  of  your  financial 
situation. 

5.  You  must  pay  for  the  costs  of  the  jail  transporting  you  to  a clinic  or  hospital  to  get  prenatal  care  or  to 
have  an  abortion. 

If  any  of  these  things  listed  above  happens  to  you,  you  should: 

1 . Ask  yourself  if  it  is  just  one  particular  nurse  or  guard  who’s  giving  you  a hard  time.  If  it  is,  then  ask 
other  medical  staff  or  officials  to  help  you. 

2.  Document  everything  that  happens.  Put  your  request  for  an  abortion  or  other  medical  care  in  writing 
and  keep  a copy.  Also,  keep  a list  of  the  people  you’ve  spoken  to  or  contacted.  Be  sure  to  write 
down  what  they’ve  told  you  and  the  dates  and  times  you’ve  spoken  to  them. 

3.  In  addition  to  your  request  for  medical  care,  you  should  also  file  a grievance  (an  official  complaint). 
If  your  grievance  is  denied  or  rejected,  you  must  file  an  appeal.  It  is  very  important  that  you  file 
all  appeals  that  are  allowed  in  your  jail  or  prison’s  grievance  system.  It  is  also  very  important 

that  you  follow  all  the  rules  and  deadlines  of  the  grievance  system.  These  rules  and  deadlines  are 
usually  written  in  the  inmate  handbook.  If  officials  will  not  give  you  the  grievance  forms  you  need, 
will  not  let  you  file  or  appeal  a grievance,  or  are  interfering  with  your  use  of  the  grievance  system  in 
any  way,  you  should  immediately  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom  Project. 


If  you  are  still  told  that  you  must  have  an  abortion  even  though  you  don’t  want  to,  or  you  are  unable  to  get 
an  abortion  or  prenatal  care  you  want,  you  should  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom 
Project  (212-549-2633).  Collect  calls  will  be  accepted  Monday  through  Friday,  between  the  hours  of  9:30 
a.m.  and  5:00  p.m.  eastern  time. 


Whether  you  decide  to  continue  the  pregnancy  or  have  an  abortion,  it  is  important  to  act  quickly.  Early 
prenatal  care  is  very  important  for  you  to  have  a healthy  pregnancy  and  a healthy  baby.  If  you  decide  to  have 
an  abortion,  it  is  also  important  to  act  quickly.  While  abortions  are  extremely  safe,  the  costs  and  risks 
increase  with  time.  The  longer  you  wait,  the  harder  it  may  be  to  find  a doctor  in  your  area  able  to  provide 
the  service. 


ACLU 

AMERICAN  CIVIL  LIBERTIES  UNION 

Contact:  American  Civil  Liberties  Union 
Reproductive  Freedom  Project 
125  Broad  Street,  18th  Floor 
New  York,  NY  10004 

Tel.:  (212)  549-2633  • e-mail:  rfp@aclu.org 
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This  month’s  cover  story  examines 
the  environmental  woes,  and  his- 
tory, of  one  old  prison  in  Colorado.  In 
many  respects  this  is  a microcosm  of  many 
prisons  in  the  United  States.  The  negative 
aspects  of  prisons  on  the  environment  it- 
self, and  on  the  prisoners  housed  in  them, 
has  rarely  been  explored  or  discussed  by 
the  media.  We  hope  to  change  that  and 
will  continue  reporting  the  environmental 
impact  of  mass  imprisonment  in  upcom- 
ing issues  of  PLN.  The  cover  story  is  by 
Alan  Prendergast,  longtime  writer  for 
Westword  in  Denver  and  one  of  the  best 
reporters  covering  criminal  justice  issues 


From  the  Editor 

by  Paul  Wright 

in  America  today.  We  are  pleased  that 
Westword  has  allowed  us  to  reprint  the 
article  and  bring  it  to  a wider  audience 
outside  Colorado. 

As  we  start  the  New  Year  our  goals 
include  expanding  PLN’s  circulation  to 
8,000  subscribers.  We  are  currently  at 
6,700.  We  have  recently  undertaken  a 
major  effort  to  expand  our  readership 
among  women  prisoners  and  that  has 
been  very  successful.  While  PLN  already 
had  subscribers  in  almost  all  male  prisons 
we  could  not  say  the  same  for  women’s 
prisons.  At  this  point  PLN  has  subscribers 
in  all  women’s  prisons  in  the  country  for 


the  first  time.  Hopefully  that  will  remain 
the  case. 

If  you  have  not  yet  made  a donation  to 
PLN’s  annual  fundraiser  please  do  so  now. 
Donations  can  be  sent  by  mail,  phone  or  on- 
line. We  rely  on  our  reader’s  support  above 
and  beyond  the  cost  of  a subscription  to  do 
our  advocacy,  litigation  and  other  activities 
on  behalf  of  prisoners  in  addition  to  pub- 
lishing our  monthly  magazine.  Encourage 
friends  and  family  members  to  donate  and 
subscribe  as  well.  We  also  sent  our  prisoner 
subscribers  our  biannual  survey,  so  let  us 
know  what  you  like,  don’t  like  or  want  to 
see  changed  in  PLN.  FJ 


Food  Deprivation  & Pink  Clothing  Imposed  for 
Violating  South  Carolina  Prison  Rules 

by  David  M.  Reutter 


South  Carolina’s  Commissioner 
of  Corrections,  Jon  Ozmint,  has 
embraced  hardcore  disciplinary  methods 
to  deal  with  prisoners  who  violate  prison 
rules.  Such  punishments  include  depriving 
prisoners  of  food  and  requiring  them  to 
wear  pink  outfits. 

The  food  deprivation  has  taken  on  a 
new  twist.  Rather  than  withholding  food 
as  a form  of  discipline,  which  is  legally 
questionable,  Ozmint  has  construed  such 
sanctions  to  be  a voluntary  act  by  the  pris- 
oner. “Our  rule  is  simple  . . . any  inmate  is 
allowed  to  decline  the  opportunity  (to  eat, 
exercise,  shower  or  have  visits)  by  failure 
to  comply  with  our  reasonable  require- 
ments,” Ozmint  wrote  in  a November  2006 
e-mail  to  wardens  and  prison  officials. 
“Eating  is  a voluntary  activity  and  any 
inmate  may  refuse  to  eat.” 

Tyger  River  Correctional  Institution 
prisoner  Darrell  Hunter  found  himself 
on  the  list  for  “voluntary  refusing”  to  eat 
due  to  his  refusal  to  shave  with  a razor. 
Medical  records  indicated  that  Hunter, 
26,  was  “being  denied  any  meals”  for  not 
shaving. 


Academic  seeking  persons 

who  participated  in  medical  studies 
in  prison  from  1990  to  current. 
Send  name  & brief  details  to: 

P.0  Box  14056,  Pittsburgh,  PA  15239 


Hunter’s  medical  report  stated,  “Note 
in  log  book  on  11-2-06  from  Capt.  Alex- 
ander that  inmates  not  in  compliance  with 
the  grooming  policy  were  not  to  be  given 
a tray.”  Hunter  denied  he  was  on  a hunger 
strike;  after  five  days  without  food  he  told 
medical  personnel  he  was  “cramping  and 
feeling  lightheaded.”  When  Hunter  finally 
shaved  on  November  8,  2006,  his  medical 
report  said  he  started  “receiving  (food) 
trays  and  eating.” 

Ozmint,  however,  disputed  the  prison 
records,  saying  Hunter  was  given  a tray 
each  day.  Perhaps  Ozmint  meant  to  say 
that  a tray  was  shown  to  Hunter  each 
day  as  the  proverbial  carrot  to  compel 
his  compliance.  To  deflect  from  Hunter’s 
medical  records,  Ozmint  called  him  “a 
liar,”  “a  pervert,”  and  “one  of  the  worst 
(prisoners)  in  the  system.”  One  thing  is 
certain,  either  Ozmint  or  the  prison  em- 
ployee who  prepared  Hunter’s  medical 
records  is  a liar. 

Food  deprivation  is  illegal  according 
to  Margaret  Winter,  associate  director  of 
the  National  Prison  Project  of  the  ACLU. 
“I’ve  litigated  a lot  of  terrible  prison  con- 
ditions, but  none  where  food  was  denied 
as  punishment,”  she  said. 

Another  of  Ozmint’s  controversial 
policies  is  a requirement  that  prisoners 
convicted  of  sex-related  disciplinary 
charges  wear  pink  jumpsuits.  Prisoners 
who  must  wear  pink  can  return  to  their 
regular  tan  jumpsuits  after  three  months; 
during  that  time  they  are  housed  together 


in  areas  where  women  are  not  allowed  to 
work.  Prison  officials  claim  the  policy 
inhibits  the  prisoners’  supposed  motiva- 
tion for  their  acts.  “They  are  trying  to 
humiliate  or  offend  females,”  said  prison 
spokesman  Josh  Gelinas. 

The  pink  jumpsuit  policy  spawned 
a June  2006  lawsuit  by  prisoner  Sher- 
one  Nealous,  who  claimed  the  policy 
“is  placing  inmates’  lives  and  physical 
well-being  in  danger.”  Nealous  has  never 
worn  the  pink  clothing,  but  claimed  “the 
color  4pink’  in  an  all-male  environment 
no  doubt  cause[s]  division  and  verbal  and 
physical  attacks  on  a person’s  manhood. 
This  policy  also  gives  correctional  officers 
an  easy  avenue  to  label  an  inmate.” 

Prison  officials  moved  to  dismiss  the 
suit  in  August  2007.  64 We  don’t  believe 
the  United  States  Constitution  protects 
an  inmate’s  right  to  publicly  gratify  him- 
self,” Ozmint  said.  “We’re  hopeful  federal 
courts  won’t  look  into  our  constitution 
and  create  such  a right.” 

In  support  of  their  motion  to  dismiss, 
South  Carolina  officials  pointed  to  a $1 
million  judgment  awarded  to  Florida 
prison  nurses  who  alleged  that  that  state’s 
corrections  department  had  failed  to  stop 
sexual  harassment  from  prisoners  who 
exposed  themselves  and  made  sexually 
demeaning  comments.  [See:  PLN , Aug. 
2007,  p.26]. 

The  lawsuit  filed  by  Nealous,  who  is 
represented  by  the  law  firm  of  Nelson, 
Mullins,  Riley  and  Scarborough,  with- 
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stood  a motion  for  summary  judgment 
on  Nov.  26,  2007  and  is  scheduled  for 
trial  in  January  2008.  See:  Nealous  v. 
Ozmint , USDC  SC,  Case  No.  9:06-cv- 
1771-DCN. 

Critics  acknowledge  a need  for  prison 
discipline  but  advocate  different  methods. 
“Of  course  you  should  protect  staff  from 
sexual  harassment,  but  there  are  other 
ways  to  do  it  besides  this  degradation 
and  putting  people  at  risk,”  stated  Jamie 
Fellner,  former  director  of  the  U.S.  Pro- 
gram of  Human  Rights  Watch.  “Prisons 
are  funny  places,  and  you  start  pointing 
fingers  at  people  for  specific  things  and 
you  can  set  off  all  kinds  of  things.” 

“To  me,  [pink  outfits]  goes  back  to 
concentration  camps,”  said  former  South 
Carolina  corrections  director  Bill  Lecke, 
a 30-year  veteran  and  head  of  the  state’s 
prison  system  for  19  years.  “We’re  a civi- 
lized society.” 

Ozmint  contends  that  a disciplinary 
policy  that  withholds  privileges  from 
prisoners  “is  not  a disciplinary  action 
nor  is  it  punishment.”  Rather,  he  said, 
“It  is  simply  the  practical,  administrative 
execution  of  our  duty  to  provide  safe, 
secure  prisons.” 

Some  people,  however,  feel  that  Oz- 


mint is  selective  in  dishing  out  discipline 
and  extends  privileges  to  some  prisoners 
who  do  not  deserve  them.  The  mother  of 
a 1981  murder  victim  wrote  in  a media 
release  that  she  was  “outraged  not  only 
at  this  exercise  of  an  extraordinary  privi- 
lege, but  also  at  the  softening  of  justice 
for  a woman  who  committed  a heinous 
crime.” 

That  statement  came  from  Linda  Tay- 
lor, whose  son,  Walter  Slayton,  was  killed 
by  Dianne  Graddick,  a prisoner  who  is 
employed  as  Ozmint’s  housekeeper.  Grad- 
dick, 47,  was  sentenced  to  life  in  prison  for 
luring  Slayton  to  a landfill  and  setting  him 
afire  after  she  and  her  four  accomplices 
doused  him  with  gasoline.  Slayton  lived 
for  several  hours  before  being  killed  by  a 
blow  to  the  head. 

Ozmint  changed  Graddick’s  security 
rating  when  he  selected  her  to  be  his  house- 
keeper; he  said  she  was  a model  prisoner 
and  “a  woman  of  Christian  character.” 
She  was  placed  in  a minimum  security 
prison  without  fences  to  make  it  easier  to 
transport  her  to  Ozmint’s  home,  which  is 
located  on  prison  property.  Ozmint  stated 
he  had  the  authority  to  override  any  cor- 
rections department  policy. 

Ozmint  has  also  been  under  fire  from 


state  lawmakers  following  a committee 
report  released  in  August  2007  that  alleged 
misconduct  in  the  state  prison  system. 
The  report,  which  was  based  on  unsworn 
statements  and  interviews,  included  claims 
of  prisoner  abuse,  security  lapses,  misuse 
of  prison  labor,  multiple  escapes,  a hostile 
work  environment  and  intimidating  use 
of  he  detectors,  an  attempted  cover-up 
of  the  rape  of  a female  employee,  and 
missing  guns  and  keys.  Ozmint  termed 
the  allegations  a “witch  hunt,”  and  said 
they  were  “intentionally  misleading  and 
...  false  in  all  respects.” 

In  summary,  South  Carolina  pris- 
oners can  expect  harsh  or  humiliating 
penalties  from  prison  officials  when  they 
violate  prison  rules.  The  public  largely 
cheers  such  disciplinary  measures,  and 
reserves  its  derision  for  a female  prisoner 
who,  despite  a murder  conviction,  has 
followed  prison  rules  for  26  years  and 
displayed  model  behavior.  Meanwhile,  the 
state’s  corrections  commissioner  makes  up 
his  own  rules  and  refuses  to  believe  allega- 
tions that  prison  employees  have  engaged 
in  misconduct.  FJ 

Sources:  The  Columbia  Herald,  Aiken  Stan- 
dard, Associated  Press,  www.  thestate.  com 


A generous  PIN  supporter  has  agreed  to  DOUBLE  all  prisoner  donations,  and 
match  DOLLAR  for  DOLLAR  all  non-prisoner  donations  to  Prison  Legal  News 
from  November  1, 2007  until  February  28, 2008— Up  to  a total  of  $15,000 !!! 


A prisoner’s  donation  of  $5  is  the  equivalent  of  donating  $15! 

A non-prisoner’s  donation  of  $25  is  the  equivalent  of  donating  $50! 

You  can  mail  a check  or  money  order  to: 

Prison  Legal  News,  2400  NW  80th  St  #148,  Seattle,  WA  98117 
Or  call  PLN’s  office  at  206-246-1022  and  use  your  Credit  Card 
Or  visit  PLN’s  website  at  www.prisonlegalnews.org,  and  click  on  the  donation  link 
Remember!  PLN  is  a 503(c)  non-profit  corporation,  so  donations  are  tax  deductible 
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Largest  Oregon  Jail  a Cesspool  of  Misconduct  and  Mismanagement, 
Report  Finds;  Sheriff  Faulted  and  Under  Fire 


On  November  1 , 2006,  the  Multno- 
mah County  District  Attorney’s 
(DA’s)  Office  in  Portland,  Oregon  released 
a blistering  63-page  report  that  found 
systemic,  shocking  problems  in  the  state’s 
largest  jail  system.  “Conservative”  in  their 
findings,  the  two  veteran  prosecutors  who 
served  as  investigators,  John  Bradley  and 
Chuck  French,  found  a system  that  was 
broken  at  virtually  every  level. 

Faulting  both  Multnomah  County 
Sheriff  Bernie  Giusto  and  the  Board  of 
County  Commissioners  (the  Board),  the 
DA  investigators  demanded  immediate 
action.  “The  questions  we  raise  cannot  be 
answered  by  saying  nothing  can  be  done,” 
their  report  stated.  “Necessary  changes 
must  be  made.” 

An  Unprecedented  Investigation 

The  unprecedented  4-month  inves- 
tigation by  the  DA’s  office  was  requested 
by  County  Commissioner  Lisa  Naito  in 
response  to  a rash  of  security  lapses  at 
the  Multnomah  County  Detention  Cen- 
ter (MCDC),  culminating  in  the  beating 
death  of  a pre-trial  detainee  by  a cellmate 
with  a long  history  of  violence.  [See:  PLN, 
Dec.  2006,  p.8]. 

The  investigation  began  in  July  2006 
in  conjunction  with  an  annual  review  by 
the  Corrections  Grand  Jury.  Hundreds  of 
witnesses  provided  testimony  or  were  inter- 
viewed. Ultimately,  many  of  the  DA’s  findings 
cited  the  same  chronic  problems  criticized  in 
past  Corrections  Grand  Jury  reports. 

Preventable  Murder 

As  previously  reported  in  PLN , 
Thomas  Gordon  was  transferred  to 
MCDC  to  face  prosecution  for  a 2001 
Portland  murder  he  had  confessed  to  while 
serving  time  in  Washington  state.  By  any 
measure  Gordon  was  extremely  danger- 
ous, having  amassed  over  50  prison  rule 
violations,  most  of  which  involved  vio- 
lence toward  staff  and  other  prisoners. 

Gordon  was  initially  confined  in  a 
single  cell  at  MCDC,  and  a safety  alert 
was  issued  to  jail  staff  to  use  “extreme 
caution”  around  him.  However,  despite 
Gordon’s  history  of  unprovoked  violence, 
on  June  1 5, 2005  he  was  moved  into  a two- 
man  cell  with  Dennis  Saban. 

The  next  morning  the  jail  guard  left 
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by  Mark  Wilson 

the  unit  unsupervised  for  an  extended 
period  of  time.  When  he  returned,  Gor- 
don was  kicking  his  cell  door.  The  guard 
looked  in  the  cell,  which  was  covered  with 
blood,  and  saw  Saban  lying  motionless 
on  the  floor. 

Saban  was  rushed  to  the  hospital 
where  he  died  on  June  29,  2005.  Gordon 
later  pleaded  guilty  to  murdering  Saban 
and  the  County  paid  Saban’s  family 
$120,000  to  settle  their  wrongful  death 
suit. 

The  DA  investigators  found  that 
“had  the  officer  been  at  his  post  Mr.  Gor- 
don would  not  have  killed  Mr.  Saban.” 
They  determined  that  it  was  common 
practice  for  guards  to  leave  units  unsu- 
pervised for  30  minutes,  several  times 
throughout  their  shifts.  The  DA’s  report 
concluded  that  Gordon  never  should 
have  been  placed  in  a cell  with  Saban. 

Cellblock  Sex 

In  April  2006,  DeRay  Willis  was  put 
in  segregation  after  he  attempted  to  es- 
cape from  MCDC.  The  segregation  unit 
had  five  cells,  one  of  which  was  occupied 
by  a female  detainee,  Misha  Cooper. 

On  May  1,  2006,  Willis  was  let  out 
of  his  cell  for  a 15-minute  walk.  The 
guard,  assuming  Willis  had  returned 
to  his  cell  afterward,  shut  the  cell  door. 
After  letting  another  male  prisoner  out 
for  a walk,  the  guard  did  a tier  check  and 
determined  that  all  the  prisoners  were  in 
their  cells.  However,  Willis  was  actually 
hiding  in  the  shower;  he  had  placed  extra 
linen  in  his  bed  to  resemble  a body. 

Cooper  was  then  let  out  for  her  walk. 
After  just  a few  minutes  she  returned  to 
her  cell  and  the  guard  closed  her  door. 
A sergeant  conducted  a tier  check  but 
noted  nothing  unusual. 

Several  hours  later,  Willis  called  on 
the  intercom  from  Cooper’s  cell.  “I  was 
just  kicking  it  with  Ms.  Cooper  and  I 
am  ready  to  go  back  to  my  cell,”  he  said. 
Neither  Willis  nor  Cooper  cooperated 
with  the  investigation,  but  indicated  their 
sexual  encounter  was  consensual. 

The  DA  investigators  questioned 
how  it  was  possible  for  a prisoner  to 
hide  in  a shower  and  accumulate  enough 
linen  to  disguise  the  fact  that  he  was  no 
longer  in  his  cell,  and  faulted  a lack  of 
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information  given  to  guards  about  Willis’ 
escape  risk. 

Mentally  111  Detainee  Dies 

On  September  17,  2006,  James  Chasse, 
a 42-year  old  man  who  was  known  to  suf- 
fer from  mental  illness,  was  seen  “acting 
strangely.”  When  police  attempted  to  talk  to 
Chasse,  he  ran.  A police  officer  chased  him 
down  and  tackled  him;  other  officers  wrestled 
with  Chasse  and  Tasered  him  in  a brawl  de- 
scribed as  “chaos.”  At  some  point  the  officers 
observed  that  Chasse  had  lost  consciousness, 
and  an  ambulance  was  called. 

Chasse  regained  consciousness  be- 
fore the  ambulance  arrived;  the  medical 
response  team  conducted  a brief  exami- 
nation and  determined  he  did  not  need  to 
be  hospitalized.  He  was  then  transported 
to  MCDC. 

Chasse  was  placed  in  an  isolation  cell 
and  his  restraints  were  removed.  While  in 
the  cell  he  was  observed  having  difficulty 
breathing.  A nurse  watched  him  through 
the  cell  window  but  did  not  enter  the  cell; 
she  told  police  to  take  him  to  the  hospital. 
Chasse  stopped  breathing  en  route  and 
later  died. 

The  jail  nurse  was  informed  that 
Chasse  might  not  have  been  breathing 
before  he  was  placed  in  the  isolation  cell. 
She  knew  there  had  been  a struggle  but 
was  not  given  any  specific  details.  “She 
was  unaware  that  one  of  the  officers  had 
attempted  to  use  a Taser  charge  on  him,” 
the  DA’s  report  noted. 

The  investigators  cited  a lack  of 
communication  and  questioned  whether 
there  was  a better  alternative  to  arresting 
mentally  ill  people  like  Chasse.  “Too  of- 
ten arrest  and  jail  are  the  only  immediate 
solutions  for  dealing  with  mental  health 
problems  . . . jails  should  be  used  as  the  last 
resort,”  they  said. 

Out-of-Control  Costs 

In  addition  to  procedural  breakdowns 
and  security  lapses,  investigators  found 
the  Sheriff’s  financial  practices  mislead- 
ing and  unreliable.  “We  found  so  many 
discrepancies  in  their  financial  procedures 
we  ultimately  concluded  we  could  not  rely 
on  their  financial  conclusions  and  would 
need  to  hire  an  outside  financial  analyst  to 
determine  the  costs  associated  with  running 
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the  corrections  division  of  the  Sheriff’s 
Office,”  wrote  the  investigators. 

“Multnomah  County  operates  some 
of  the  most  expensive  jails  in  the  nation,” 
the  report  noted.  It  costs  an  average  of  $ 1 57 
per  day  to  house  an  adult  prisoner  in  Mult- 
nomah County,  while  a neighboring  county 
houses  adult  prisoners  for  $89  a day. 

Numerous  reasons  were  cited  for  the 
excessive  costs,  including  labor  contracts; 
sick  leave,  overtime  and  comp  time  abuses; 
inadequate  staffing;  and  contract  losses. 

Sheriff  Largely  to  Blame 

The  DA  investigators  laid  much  of 
the  blame  for  a jail  system  that  had  failed 
at  virtually  every  level  at  Sheriff  Giusto’s 
feet.  Giusto’s  poor  management,  mislead- 
ing financial  practices  and  refusal  to  take 
responsibility  or  provide  strong  leadership 
had  created  a dangerous,  money-wasting 
system  that  teetered  on  the  brink  of  col- 
lapse, according  to  the  investigators. 

The  lack  of  leadership  also  extended 
to  the  Board  of  County  Commission- 
ers, the  DA’s  report  found.  The  Board  is 
required  to  inspect  the  jails  and  report 
any  violations  of  law  to  the  DA’s  office. 
However,  the  investigators  found  that  “to 
date  there  is  still  no  evidence  that  the  com- 
missioners are  complying  with  this  legal 
obligation  in  any  systematic  fashion.” 

Mixed  Reaction  to  the  Report 

County  Commissioner  Naito  found 
the  report  troubling.  “There  sure  are  a lot 
of  major  concerns,”  she  said.  “It’s  quite 
disturbing,  looking  at  the  jail  bed  cost, 
inmate  supervision,  sick  leave  abuse,  the 


list  goes  on.”  Commissioner  Maria  Rojo 
deSteffey  wasn’t  as  moved.  “I  wasn’t  sur- 
prised at  all,  frankly.” 

deSteffey  took  issue  with  the  findings 
against  the  Board,  noting  that  the  Board 
had  tried  to  supervise  Giusto,  who  boasted 
about  his  independence  as  an  elected  offi- 
cial. “How  do  you  provide  oversight  when 
you  have  no  authority,  and  the  Sheriff  says 
this  is  my  organization  and  you  have  no 
say?”  deSteffey  asked. 

Flexing  his  muscles,  banging  on  a 
table,  shooting  imaginary  pistols  in  the  air 
and  fuming  to  the  point  of  near  rambling, 
Giusto  looked  like  a buffoon  as  he  lashed 
out  at  the  DA’s  report. 

He  questioned  facts,  criticized  the 
findings  and  said  the  report  was  actually 
an  indictment  of  other  county  leaders 
- including  District  Attorney  Michael 
Schrunk  - and  their  lack  of  interest  in 
and  support  of  the  criminal  justice  system. 
Sheriff  Giusto  took  issue  with  the  report’s 
tenor  and  promised  a detailed  rebuttal. 

“As  of  right  now,  I am  going  to  stop 
using  the  term  ‘corrections’  to  talk  about 
what  we  do,”  proclaimed  Giusto.  “We’re  not 
correcting  anyone.  We’re  warehousing  them. 
This  is  a jailin’  system -j-a-i-l-i-n,  no  4g.’ . . . 
We’re  all  about  being  the  Arkansas  of  the 
West  Coast.  If  that’s 
what  people  want,  I 
can  do  that.’Tn  the 
mother  of  all  un- 
derstatements, DA 
investigator  John 
Bradley  said  Giusto’s 
“reaction  today  has 
been  defensive.  We 
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understand  that,  but  I hope  at  some  point 
he  looks  at  what  we  said.” 

He  did  look,  and  on  November  22, 
2006,  the  Sheriff  issued  a 39-page  response 
to  the  DA’s  report.  While  still  defensive, 
Giusto  dropped  his  earlier  theatrics  and 
assumed  a more  measured  tone. 

“The  purpose  of  the  report  is  not  to 
argue  with  the  district  attorney  about  their 
observations;  it’s  to  take  seriously  what 
they  said,”  Giusto  stated. 

Yet  Giusto  still  blamed  county  staff, 
his  predecessors  and  the  Board  for  creat- 
ing many  of  the  problems  highlighted  by 
the  DA’s  office.  “Few  of  these  issues  are 
my  fault,”  he  stated.  “I  take  responsibility 
because  I’m  in  this  office,  but  I only  take 
responsibility  because  I’m  here  now.  Other 
people  had  responsibility  before  me  and 
ignored  those  responsibilities.” 

On  the  heels  of  the  DA’s  report,  the 
Corrections  Grand  Jury  issued  a separate 
16-page  report  that  reinforced  the  investi- 
gators’ findings. 

Complaints  and  Calls  for  Reform 

In  April  2007,  Robert  Kim,  an  Or- 
egon businessman,  filed  a complaint 
against  Sheriff  Giusto  with  the  Oregon 
Department  of  Public  Safety  Standards 
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Oregon  Jail  Misconduct  (cont.) 


and  Training  (DPSST).  The  complaint 
included  dozens  of  accusations  of  mis- 
management, inappropriate  personal 
relationships,  and  giving  misleading  state- 
ments to  state  investigators. 

The  DPSST  applies  a moral  fitness 
standard  which  prohibits  “acts  and  conduct 
which  would  cause  a reasonable  person  to 
have  substantial  doubts  about  the  individ- 
ual’s honesty,  fairness,  respect  for  the  rights 
of  others  or  for  the  laws  of  the  state.”  A 
finding  against  Giusto  on  any  of  the  claims 
could  lead  to  the  loss  of  his  law  enforcement 
certification,  forcing  his  resignation. 

Soon  after  learning  of  the  DPSST 
complaint,  Giusto  ordered  his  staff  to  in- 
vestigate Kim’s  background  using  a federal 
information  database.  Giusto  boasted  that 
he  routinely  orders  background  searches 
on  people  who  file  complaints  against  the 
Sheriff’s  Office.  “All  I wanted  to  do  was  fig- 
ure out  who  this  guy  was  and  if  I should  be 
concerned  for  this  agency,”  he  claimed. 

The  Oregonian , the  newspaper  with 
the  largest  circulation  in  the  state,  called 
Sheriff  Giusto’s  background  checks  of 
accusers  “more  than  just  aggressive.  They 
are  forms  of  intimidation  and  look  more 
like  misuse  of  the  database  for  personal 
and  political  reasons  than  official  busi- 
ness.” The  newspaper’s  editorial  board 
encouraged  DPSST  to  carefully  examine 
the  complaints  against  the  Sheriff,  and 
called  for  his  resignation. 

The  DPSST  is  investigating  three 
claims  against  Giusto.  The  first  accuses 
him  of  misrepresenting  his  knowledge 
about  former  Governor  Neil  Gold- 
schmidt’s sexual  abuse  of  a 14-year-old 
girl  in  the  1970’s.  Giusto  served  as  Gov- 
ernor Goldschmidt’s  state  police  driver  at 
the  time  that  Giusto  allegedly  gave  Fred 
Leonhardt,  a former  political  staffer,  de- 
tails about  the  sexual  abuse.  Sheriff  Giusto 
referred  to  Leonhardt  as  “an  angry  man 
who  holds  a grudge  for  years.” 

On  November  15,  2007,  the  DPSST 
released  thousands  of  pages  of  exhibits 
from  its  ongoing  investigation  into  the 
Sheriff.  A draft  report  of  the  state’s  inves- 
tigation indicated  that  Giusto  may  have 
known  more  about  the  sexual  abuse  than 
he  admitted  publicly,  and  may  have  lied 
about  that  knowledge. 

The  DPSST  is  also  investigating  a 
second  claim  related  to  Sheriff  Giusto’s 
involvement  in  obtaining  a concealed 
handgun  permit  for  Jim  Jeddeloh,  the 
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former  head  of  the  Citizen  Crime  Com- 
mission, despite  Jeddoloh  having  a DUI 
conviction.  A third  charge  being  examined 
by  the  DPSST  concerns  Giusto’s  personal 
relationship  with  Jeddoloh’s  wife. 

The  DPSST  will  submit  its  final 
report  to  the  Police  Policy  Committee, 
which  will  meet  in  February  2008  and 
issue  a ruling  on  the  claims  filed  against 
Sheriff  Giusto. 

Meanwhile,  in  November  2007,  County 
Chair  Ted  Wheeler  called  for  the  county  to 
take  control  of  the  jail  away  from  the  Sher- 
iff’s office.  Wheeler  said  he  would  ask  voters 
to  transfer  management  of  the  county  jails 
to  the  Board,  and  to  change  the  Sheriff’s  of- 


Ron  Stewart  endeared  himself 
to  Canadian  citizens  during  his 
years  as  a star  halfback  for  the  Ottawa 
Rough  Riders.  He  later  entered  into  pub- 
lic service  where  be  served  for  26  years, 
including  as  a prison  oversight  official, 
until  he  retired  in  2004.  It  was  recently  re- 
vealed that  the  Canadian  icon  improperly 
collected  as  much  as  $325,000  in  salary, 
vacation  pay  and  job-related  expenses. 

In  1990  Stewart  became  the  om- 
budsman for  Canada’s  federal  prisons.  A 
report  by  the  Auditor  General,  released 
in  November  2006,  found  that  he  missed 
more  than  300  days  of  work  between 
1998  and  2004  even  though  he  was  paid 
for  that  time. 

Stewart  took  trips  to  Canada’s  Foot- 
ball Hall  of  Fame,  to  cities  that  hosted 
five  Grey  Cup  games,  and  to  his  high 
school  reunion;  he  even  spent  months  in 
his  country  cottage,  all  at  the  taxpayers’ 
expense. 

“We  were  told  by  the  employees  in 
that  office  that  this  behavior  had  been  go- 
ing on  for  a while,”  said  Auditor  General 
Sheila  Fraser. 

Government  officials  were  able  to 
trace  much  of  Stewart’s  activity  through 
his  cell  phone  use.  What  they  found  was 
that  the  former  prison  ombudsman  was 
spending  months  on  end  at  his  cottage 
while  he  was  being  paid  for  working. 

CTV  reporter  Grant  Richardson  ex- 
plained the  investigation.  “For  instance,  if 
they  found  he  made  a cell  phone  call  for  a 
minute,  even  though  they  don’t  know  what 
the  cell  phone  call  was  about,  they  gave  him 

14 


fice  from  an  elected  to  an  appointed  position 
when  Giusto’s  term  ends  in  2010. 

Certainly,  judging  from  the  DA’s 
scathing  report  and  the  pending  DPSST 
investigations,  things  definitely  could  be 
better  if  Sheriff  Giusto  were  not  running 
the  county’s  jails.  Then  again,  they  could 
hardly  be  worse.  FJ 

Sources:  The  Oregonian;  “ Independent 
Review  of  Policies  and  Procedures  of 
Correctional  Facilities  Operated  by  the 
Multnomah  County  Sheriffs  Office ” by 
the  Multnomah  County  District  Attorney  ’ s 
Office  ( 11-1-06).  The  report  is  available  on 
PLN’s  website. 


credit  for  a day  of  work  and  still  found  319 
days  where  they  could  find  absolutely  no 
record  of  the  work  he  was  doing.” 

Stewart  insisted  that  he  was  perform- 
ing his  duties  properly  and,  at  the  times 
in  question,  was  investigating  prisoners’ 
complaints.  However,  the  former  prison 
ombudsman  claimed  the  records  related 
to  those  complaints  were  disposed  of  in 
2005,  a year  after  he  retired. 

Existing  documents  indicate  that 
Stewart  collected  $83,000  in  unearned 
salary,  was  improperly  paid  $95,000  in 
vacation  time,  and  claimed  $127,000  in 
“questionable”  receipts.  Investigators  also 
said  Stewart  was  paid  $12,000  in  illegiti- 
mate travel  expenses  and  $8,000  for  two 
computers  for  his  home  that  were  used  by 
family  members. 

Fraser  defended  the  lapse  in  detecting 
Stewart’s  improprieties  for  so  many  years 
by  saying  the  ombudsman’s  office  must 
have  a certain  independence  from  govern- 
ment because  of  its  advocacy  function  on 
behalf  of  prisoners. 

In  October  2007,  Stewart  voluntarily 
repaid  $1 12,000  to  the  Canadian  govern- 
ment and  apologized  for  having  received 
any  payments  “in  error”  during  his  term 
as  ombudsman.  “I  deeply  regret  any  pro- 
cedures that  might  have  been  viewed  as 
inappropriate  or  misleading,”  he  said. 

The  continuing  investigation  has 
been  turned  over  to  the  Royal  Canadian 
Mounted  Police  to  determine  if  criminal 
charges  are  warranted.  P 

Sources:  CTV  News,  Canadian  Press 
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Retired  Canadian  Football-Star- 
Turned-Prison-Official  Faulted 

by  Gary  Hunter 


Texas  Prisoners  May  Have  Right  to  Extra 
Storage  Space  for  Religious  Materials 


A Texas  court  of  appeals  held 
that  state  prisoners  may  have  a 
right  to  extra  storage  space  for  religious 
materials. 

Jeffery  Balawajder,  a Texas  state  pris- 
oner, brought  suit  in  state  court  against  the 
Texas  prison  system  (TDCJ),  alleging  that 
his  right  to  free  exercise  of  religion  under 
the  First  Amendment  to  the  U.S.  Consti- 
tution and  the  Texas  Religious  Freedom 
Restoration  Act  (TRFRA),  Texas  Civil 
Practice  and  Remedies  Code  § 110.001, 
et  seq.,  was  violated  when  prison  officials 
refused  to  allow  him  additional  storage 
space  for  his  religious  materials. 

Balawajder,  who  practices  the  Hare 
Krishna  faith,  alleged  that  he  was  required 
by  his  religion  to  study  the  Hare  Krishna 
scriptures,  which  consist  of  “several  hun- 
dred volumes  of  books.”  Under  TDCJ 
Administrative  Directive  AD-03.42,  the 
personal  property  a prisoner  is  allowed 
to  possess,  with  the  exception  of  a few 
noncombustible  items,  must  be  stored  in 
a closeable  metal  storage  container  not  to 
exceed  two  cubic  feet  in  size  (e.g.,  a cube 
with  1.25-foot  dimensions),  which  was 
much  too  small  for  Balawajder  to  store 
his  religious  books. 

Balawajder  requested  additional 
storage  space  for  his  Hare  Krishna  li- 
brary. He  suggested  that  TDCJ  allow  him 
to  purchase  a closeable  storage  container 
of  up  to  25  cubic  feet  (e.g.,  a cube  with 
2.95-foot  sides),  place  it  in  the  chapel  or 
other  religious  programming  area,  and 
allow  him  to  ship  it  to  his  new  prison 
should  he  be  reassigned.  He  suggested 
that  he  only  be  allowed  to  store  Hare 
Krishna  literature  and  items  associated 
with  the  study  of  said  literature  in  the 
religious  materials  container,  and  that 
he  be  allowed  brief  daily  access  to  the 
container.  His  request  was  denied,  and 
Balawajder  filed  a grievance.  The  griev- 
ance and  its  appeal  were  denied.  This 
suit  followed. 

TDCJ  filed  a motion  for  summary 
judgment  alleging,  as  a matter  of  law, 
that  AD-03.72  furthered  a compel- 
ling government  interest  and  was  the 
least  restrictive  means  of  doing  so  as 
required  by  the  TRFRA.  The  district 
court  granted  the  motion  and  Balawa- 
jder appealed. 
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by  Matthew  T.  Clarke 

TDCJ  conceded  on  appeal  that 
preventing  Balawajder  from  having  ac- 
cess to  his  Hare  Krishna  library  was  a 
substantial  burden  on  the  free  exercise 
of  his  religion,  but  claimed  that  TDCJ 
had  a compelling  government  interest 
in  treating  all  prisoners  the  same,  and 
that  a blanket  ban  on  additional  storage 
containers  for  religious  materials  was 
the  least  restrictive  means  of  doing  so. 
Balawajder  countered  that  TDCJ  already 
provided  additional  storage  containers 
for  educational  and  legal  material  for 
some  prisoners.  He  noted  that  the  TDCJ 
also  gave  some  prisoners  special  religious 
holy  days  off  work 
and  special  meals 
for  religious  pur- 
poses. Thus,  TDCJ 
already  treated  pris- 
oners unequally  for 
religious  and  other 
reasons. 

The  Court  of 
Appeals  held  that 
Balawajder  present- 
ed sufficient  factual 
evidence  to  raise  a 
fact  issue  on  whether 
AD-03.71  furthers 
TDCJ’s  compelling 


interests  in  limiting  storage  space  for  re- 
ligious books,  treating  prisoners  equally 
and  minimizing  the  administrative  burden 
on  prison  chaplains  when  he  showed  that 
AD-03.72  made  exceptions  for  educa- 
tional and  legal  materials  and  that  special 
accommodations  were  made  for  holy  days 
and  diets  for  prisoners  of  other  religions. 
Therefore,  the  order  granting  summary 
judgment  was  reversed  and  the  case  was 
returned  to  the  trial  court  for  further 
proceedings.  See:  Balawajder  v.  Texas 
Department  of  Criminal  Justice-ID , 217 
S.W.3d  20  (Tex. App. -Houston  [1  Dist.], 
2006),  review  denied. 
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Audit  Reveals  Continuing  “State  of  Chaos”  at  Hawaii  Youth  Prison 


The  Hawaii  Youth  Correctional 
Facility  (HYCF)  is  in  non-com- 
pliance with  most  of  the  American 
Correctional  Association  (AC A)  “Stan- 
dards for  Juvenile  Correction  Facilities,” 
according  to  a 2007  security  audit. 

HYCF,  Hawaii’s  only  secure  juvenile 
prison,  has  come  under  intense  scrutiny  in 
recent  years.  In  an  August  2003  report,  the 
American  Civil  Liberties  Union  of  Hawaii 
(ACLU)  found  a pattern  of  egregious 
conduct  and  conditions  that  violated 
minimum  constitutional  standards.  The 
ACLU  filed  a class  action  suit  challenging 
those  conditions  in  2005.  Also  in  2005,  the 
U.S.  Department  of  Justice  (DOJ)  issued 
a report  that  cited  the  absence  of  poli- 
cies and  procedures  at  the  facility,  which 
resulted  in  a “state  of  chaos.” 

As  previously  reported  in  PLN  the 
DOJ  also  filed  a lawsuit,  but  in  February 
2006  “entered  into  a memorandum  of 
agreement”  requiring  “the  State  to  remedy 
conditions  at  the  facility  within  three  years.” 
[See:  PLN,  March  2007,  pp.  20,  28]. 

Further,  in  2005,  eight  juveniles  - six 
boys  and  two  girls  - escaped  from  HYCF. 
Five  of  those  escapees  were  part  of  a sin- 
gle incident  in  July  2005.  Concern  about 
the  escapes  prompted  lawmakers  to  order 
the  state  Department  of  Public  Safety  to 
conduct  a security  audit  of  HYCF. 

Inspections  of  the  facility  were  com- 
pleted in  September  2006.  The  legislature 
ordered  Governor  Linda  Lingle  to  submit 
the  audit  report  by  October  2,  2006,  but 
she  did  not  release  the  results  until  mid- 
February  2007. 

Auditors  found  essentially  the  same 
“state  of  chaos”  cited  in  2005  by  the  DOJ. 
“HYCF  lacks  a clearly  defined  security 
program  due  to  the  absence  of  established 
policies  and  procedures,”  the  report  stated. 
This  shortcoming  “permitted  a culture  to 
develop  where  staff  is  forced  to  make  up 
their  own  practices  due  to  a lack  of  direc- 
tion and  guidance  from  administration.” 
Auditors  determined  that  “the  absence 
of  a clearly  defined  security  program  is 
the  root  cause  of  the  existing  security 
problems,”  which  put  “the  staff,  wards, 
and  general  public”  at  risk. 

HYCF  staff  could  not  describe  emer- 
gency response  procedures,  and  no  records 
existed  indicating  that  staff  were  ever 
trained  in  those  procedures.  Addition- 
ally, HYCF  lacked  basic  written  policies 
concerning  accounting  for  keys,  use  of 
force,  counts,  and  conducting  searches  of 


juveniles.  There  was  “no  clearly  defined 
‘official’  classification  system”  in  place, 
and  the  population  exceeded  “the  design 
capacity  of  the  facility,  which  makes  it 
difficult  to  properly  place  [juveniles]  by 
custody  classification,”  according  to  the 
auditors.  The  report  also  cited  severe  and 
chronic  staffing  shortages  which  forced 
maintenance  staff,  rather  than  guards,  to 
man  critical  security  posts.  See:  HYCF 
Financial  Audit  Finds  Excessive  Overtime / 
Leaves  Abuses , this  issue  of  PLN. 

Governor  Lingle  assured  lawmakers 
that  “most  of  the  issues  raised  by  this 
audit  are  currently  being  addressed,  in- 
cluding the  creation  of  new  policies  and 
procedures  to  guide  the  operations  of  the 
facility.”  Senators,  including  Jill  Tokuda, 
however,  were  “very  concerned”  about 
the  problems  noted  in  the  audit.  HYCF 
stakeholders  need  “to  sit  down  and  have 
a very  open  and  frank  discussion  about 
what  we’re  going  to  do  to  improve  the 
condition  of  the  facility  for  the  short  and 
the  long  term,”  Tokuda  said. 

A March  2007  article  in  the  Star 
Bulletin  noted  that  recent  changes  at  the 
youth  facility  included  a moratorium  on 
the  use  of  holding  cells  deemed  unsafe  for 


In  November  2006,  China  finally 
admitted  that  most  of  the  human 
organs  used  to  satisfy  the  burgeoning 
number  of  transplant-seeking  foreigners 
came  from  executed  prisoners. 

“Apart  from  a small  portion  of  traffic 
victims,  most  of  the  organs  from  cadav- 
ers are  from  executed  prisoners,”  Deputy 
Health  Minister  Huang  Jiefu  told  a summit 
of  transplant  doctors.  “The  current  organ 
donation  shortfall  can’t  meet  demand.” 

Jiefu’s  statement  was  the  first  official 
acknowledgment  that  organs  harvested 
from  executed  prisoners  were  the  lifeblood 
of  China’s  prosperous  transplant  trade 
-something  that  human  rights  activists 
and  death  penalty  opponents  have  been 
saying  for  years.  Since  the  1980s,  reports 
have  surfaced  alleging  that  foreigners  were 
waiting  less  than  two  weeks  for  an  organ 
donor  after  arriving  in  China,  and  that 
some  prisoners  were  even  “executed  to 
order”  to  match  blood  types. 


juveniles  on  suicide  watch,  updated  griev- 
ance procedures,  better  mental  health  care, 
and  written  policies  to  train  guards.  The 
state  spent  $2  million  for  improvements  at 
the  facility  in  2006  pursuant  to  its  memo- 
randum of  agreement  with  the  DOJ. 

Under  the  apparent  belief  that  throw- 
ing more  money  at  the  problem  would 
fix  the  systemic  deficiencies  at  HYCF,  in 
November  2007  Gov.  Lingle  released  an 
additional  $800,000  in  state  funding  to 
improve  security  and  living  conditions 
at  the  facility.  The  funds  will  pay  for 
door  locks,  surveillance  equipment,  air 
conditioning,  and  roof  and  plumbing 
repairs.  “The  improvements  that  are  being 
made  to  the  Hawaii  Youth  Correctional 
Facility  will  create  a safer  and  more  se- 
cure environment  that  is  conducive  to 
rehabilitation,  which  for  juvenile  offenders 
is  our  top  priority,”  said  Lingle. 

Whether  such  improvements  will 
remedy  the  chronic  lack  of  policies  and 
procedures  at  HYCF  remains  to  be  seen. 

FI 

Sources:  www.honoluluadvertiser.  com^ 
Star  Bulletin,  HYCF  Security  Audit  No. 
2006-3231 


Most  of  the  organs  went  to  wealthy 
foreigners  willing  to  pay  hefty  sums  for  the 
transplants.  In  2005,  a British  reporter  was 
asked  to  broker  organs  to  transplant  pa- 
tients in  Great  Britain;  the  asking  price  was 
$54,000  for  a kidney  and  $84,000  for  a liver. 
Other  foreigners  seeking  Chinese  organs 
come  from  Japan  and  the  United  States. 

A Hong  Kong  resident  identified  only 
as  Lee  in  a Reuters  news  article  said  he 
paid  260,000  yuan  (about  $34,380)  for  a 
liver  transplant  in  China.  “The  hospital 
has  connections  with  a lot  of  prisons,” 
he  said.  “Mine  came  from  an  executed 
prisoner  from  Heilongjiang.” 

Jiefu’s  announcement  came  weeks  af- 
ter China  took  steps  to  stem  international 
criticism  of  its  organ  transplant  market 
by  instituting  more  stringent  oversight 
of  death  penalty  cases.  The  increased 
scrutiny,  which  requires  the  country’s 
highest  court  to  affirm  death  sentences, 
could  reduce  the  number  of  executions 


As  New  Regulations  Limit  Organ  Transplants 
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by  a third,  legal  experts  estimate. 

China  doesn’t  disclose  how  many 
prisoners  it  puts  to  death  each  year,  but 
Amnesty  International  estimates  that  at 
least  1 ,770  prisoners  were  executed  in  2005. 
According  to  some  activists,  however,  the 
number  could  be  as  high  as  8,000-10,000. 

One  prominent  Chinese  transplant 
doctor,  Chen  Zhonghua,  confirmed  that 
large  numbers  of  transplant  surgeries  were 
being  performed  in  his  country.  According 
to  Chen,  Chinese  physicians  transplanted 
8,102  kidneys,  3,741  livers  and  80  hearts  in 
2005.  It  is  estimated  that  more  than  9 out 
of  10  organs  transplanted  in  China  came 
from  executed  prisoners. 

This  is  changing,  however,  as  the 
Chinese  government  has  moved  to  impose 
restrictions  on  organ  transplants.  On 
May  1,  2007,  new  transplant  regulations 
went  into  effect  - including  a ban  on  the 
sale  of  organs  for  profit,  consent  being 
required  before  organs  are  harvested  for 
transplants,  and  the  implementation  of 
standardized  procedures  at  hospitals  li- 
censed to  perform  transplant  operations. 

Some  human  rights  groups  said  the 
new  policies  didn’t  go  far  enough.  “[T]he 
regulations  are  no  substitute  for  an  open 
and  transparent  system.  It  leaves  vague 
areas  under  secrecy,  such  as  the  crucial  is- 
sue of  the  provenance  of  the  organs,  which 
we  know  are  through  judicial  executions,” 
stated  Nicholas  Bequelin,  a researcher 
with  the  Hong  Kong  office  of  Human 
Rights  Watch. 

Bequelin  noted  that  consent  from 
prisoners  was  “virtually  meaningless.” 
“We’re  talking  about  prisoners  who  are 
going  to  be  executed.  They  can  be  sub- 


jected to  all  sorts  of  pressure  to  sign  these 
consents,”  he  said. 

In  October  2007,  the  Chinese  Medi- 
cal Association  (CMA)  announced  new 
rules  to  ensure  that  ethical  guidelines  are 
followed  in  organ  transplants,  includ- 
ing a policy  that  prohibits  transplants 
from  prisoners  except  for  members  of 
the  prisoners’  immediate  family.  Accord- 
ing to  Dr.  Chen  Zhonghua,  who  serves 
as  deputy  director  of  the  CMA’s  organ 
transplant  sub-committee,  the  percent- 
age of  organ  transplants  from  executed 
prisoners  dropped  significantly  in  2007. 
The  viability  of  organ  harvesting  in  China 
may  also  be  endangered  as  the  country 
moves  towards  lethal  injection,  rather 
than  a single  gunshot  to  the  head,  as  the 
primary  means  of  execution.  The  lethal 
chemicals  used  for  execution  by  injection 
render  organs  unusable  for  transplants. 
The  other  alternative  is  to  harvest  the 
organs  prior  to  execution. 

Organ  transplants  from  prisoners  are 
not  restricted  to  China.  In  March  2007  it 
was  reported  that  the  South  Carolina  leg- 
islature was  considering  a bill  (S.481)  that 
would  give  prisoners  a sentence  reduction 
if  they  donated  organs  or  bone  marrow. 
The  legislation,  approved  by  the  Senate 
Corrections  and  Penology  Subcommittee 
in  April,  would  cut  a paltry  180  days  off  a 
prisoner’s  sentence  for  an  organ  or  tissue 
donation.  Debate  was  postponed  pending  a 
legal  analysis  to  determine  whether  the  bill 
violated  federal  law,  which  prohibits  giving 
“valuable  consideration”  to  organ  donors. 

The  legislation,  establishing  an  organ 
and  tissue  donation  program  for  prisoners, 
was  passed  and  signed  into  law  on  June  4, 


2007.  The  sentence  reduction  incentive  was 
not  included  in  the  final  version  of  the  bill, 
and  South  Carolina’s  prison  organ  and  tissue 
donation  program  is  strictly  voluntary.  PI 

Sources:  Los  Angeles  Times,  chron.com, 
theage.com,  Reuters,  Associated  Press, 
www.canada.com,  China  Daily,  www.cb- 
snews.  com 
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Oklahoma  Jail  Dodges  $700,000  in  Fines 

by  Gary  Hunter 


On  November  28, 2006,  the  Bryan 
County  Jail  in  Oklahoma  was 
fined  $15,000  by  a local  judge  for  health 
inspection  violations.  Both  the  district 
attorney  and  jail  officials  were  elated  with 
the  ruling. 

The  reason  they  were  happy  was  be- 
cause the  jail  had  originally  faced  more 
than  $700,000  in  fines  based  on  the  inspec- 
tor’s original  report. 

State  Health  Department  inspec- 
tor Alicia  Dickerson  cited  the  jail  for 
24  violations.  Alarmed  at  facing  almost 
three-quarters  of  a million  dollars  in 
penalties,  county  officials  ran  to  District 
Attorney  Emily  Redman  for  help. 

After  the  jail  took  the  initiative  to 
correct  some  of  the  problems,  the  court 
dismissed  13  of  the  24  citations.  The 
health  department  then  reduced  its  re- 
quest to  $350,000  in  fines,  and  the  court 
required  both  sides  to  submit  briefs  to 
support  their  remaining  claims. 

The  most  serious  violations  cited 
by  the  health  department  included  mat- 
tresses in  the  jail  that  fell  below  acceptable 
standards,  sub  par  bedding  and  blankets, 
and  a constantly  wet  floor  in  the  laundry 
room. 

The  jail  took  a different  approach  in 
its  defense.  While  briefly  addressing  the 
deficiencies  cited  by  the  health  depart- 
ment, Assistant  D.  A.  Greg  Jenkins  claimed 
a conflict  of  interest  because  inspector 
Dickerson  had  a sister  and  a son  who  had 
previously  worked  at  the  jail.  That  argu- 
ment found  favor  with  the  court. 

“Based  upon  the  admitted  fact  that 
family  members  of  the  inspector  did  work 
at  the  Bryan  County  Jail,  there  is  no  ques- 
tion a conflict  of  interest  exists  or  at  least 
could  exist,”  ruled  Judge  James  Slayton. 
“Based  upon  the  inherent  conflict  of  inter- 
est of  the  inspector  ...  her  testimony  must 
accordingly  be  discounted.”  The  judge 
then  reduced  the  jail’s  fine  to  $15,000. 

“We  feel  vindicated  by  the  fact  that 
the  judge  agreed  with  our  original  conten- 
tion that  there  was  a blatant  conflict  of 
interest  on  the  part  of  the  jail  inspector...,” 
said  Redman. 

The  $15,000  fine  assessed  by  Judge 
Slayton  was  based  on  the  finding  that 
mattresses  in  the  jail  were  deficient  and 
that  the  laundry  floor  did  in  fact  remain 
constantly  wet. 

The  jail  blamed  prisoners  for  de- 
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stroying  the  mattresses  and  claimed  the 
unsanitary  condition  of  the  laundry  room 
floor  was  due  to  a clogged  drain  which  it 
did  not  have  funds  to  fix. 

However,  Judge  Slayton’s  ruling 
stated  that  a lack  of  funds  was  no  excuse 
for  failure  to  maintain  jail  standards. 

“Although  the  county  claims  to  have 
done  its  best,  the  rules  and  standards  are 
to  be  followed.  There  is  not  an  exception 
found  in  the  standards  for  a county  [that] 
has  done  its  best,”  Judge  Slayton  wrote. 


On  June  25,  2007,  a Utah  state 
prisoner  shot  and  killed  a prison 
guard  while  escaping  from  a hospital  where 
he  had  been  taken  to  receive  an  MRI.  The 
escape  occurred  at  the  University  of  Utah’s 
Orthopedic  Clinic  in  Salt  Lake  City. 

Prisoner  Curtis  Allgier,  27,  was  trans- 
ported to  the  clinic  to  receive  treatment  for 
lower  back  pain.  “After  Allgier  was  treated 
and  was  changing  back  into  his  prison 
clothing,  he  attempted  to  escape,”  a book- 
ing statement  from  the  Salt  Lake  County 
Jail  said.  “Officer  Stephen  Anderson  then 
attempted  to  prevent  the  escape.” 

Apparently,  Allgier  wrestled  Ander- 
son’s gun  away  from  him  and  shot  him  in 
the  head,  killing  him.  Anderson,  60,  was  a 
22-year  veteran  of  the  Utah  Department 
of  Corrections  (UDOC).  Allgier  fled  out 
the  clinic’s  front  door  with  a gun  in  his 
hand;  he  carjacked  a Lord  Explorer,  forc- 
ing the  occupants  out. 

He  then  drove  to  a friend’s  house  and 
changed  clothes.  Salt  Lake  Police  familiar 
with  Allgier  anticipated  the  move,  and 
converged  on  the  area.  As  they  arrived 
Allgier  was  leaving,  which  caused  a crash 
among  three  police  cars  trying  to  stop 
him.  Allgier  then  led  police  on  a high 
speed  chase. 

Despite  spiking  the  rear  tires  of  the 
SUV,  Allgier  continued  at  speeds  up  to  70 
mph  on  the  rims.  The  chase  ended  with 
the  heavily  damaged  Lord  Explorer  going 
over  a sidewalk  into  the  drive-thru  of  an 
Arby’s.  “Then  I saw  50  or  60  cop  cars  right 
behind  him,”  said  witness  Mark  Letter- 
man.  “They  started  to  go  right  after  him, 
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The  Bryan  County  Jail  has  been 
plagued  with  problems  over  the  past 
several  years,  including  four  jail  adminis- 
trators since  the  beginning  of  2006  (one, 
T.R.  Nelson,  lasted  less  than  two  months); 
understaffing;  employees  disciplined  for 
sleeping  on  the  job  and  coming  to  work 
intoxicated;  and  twenty  escapes  from  2003 
to  2007. 

Sources:  Durant  Democrat,  The  Oklaho- 
man 


and  drove  right  into  the  drive-thru.” 

Shots  were  fired  in  the  parking  lot. 
“Allgier  entered  the  Arby’s  and  held  the 
gun  in  the  air  and  told  everyone  to  get  on 
the  ground,”  the  booking  report  states. 
“Two  Arby’s  employees  then  attempted  to 
take  Allgier  into  custody.  Allgier  pointed 
the  gun  [at]  one  employee  and  pulled  the 
trigger.  The  gun  had  a malfunction  and 
didn’t  fire.  Allgier  then  hit  both  employees 
with  the  gun.” 

A former  Army  paratrooper,  Eric 
Lullerton,  59,  struggled  with  Allgier  until 
the  gun  was  knocked  away.  Police  found 
Allgier  hiding  in  the  manager’s  office  and 
arrested  him  without  further  incident. 

At  the  time  of  the  escape  try,  Allgier 
was  in  state  prison  for  a parole  violation  on 
convictions  for  burglary  and  an  unrelated 
escape.  He  had  been  sentenced  on  June  14 
to  104  months  in  federal  prison  for  being 
a convicted  felon  in  possession  of  a 9mm 
handgun  during  the  previous  escape. 

Allgier  is  infamous  on  crime  websites 
because  of  the  tattoos  that  cover  his  head 
and  face,  which  include  a swastika  and  the 
words  “skin  head”  on  his  forehead.  “Mr. 
Allgier  was  born  into  white  supremacy,” 
said  his  defense  attorney,  who  added  that 
Allgier’s  family  had  introduced  him  to  a 
“criminal  mindset”  at  a very  early  age.  He 
now  faces  numerous  charges  including 
capital  murder,  which  could  result  in  the 
death  penalty. 

According  to  records  obtained  by  the 
Salt  Lake  Tribune , Allgier  had  previously 
planned  a similar  escape  from  a hospital 
in  2005,  but  prison  officials  were  alerted 
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Utah  Prisoner  Kills  Guard  During  Escape 
While  on  Medical  Transport 

by  David  M.  Reutter 


by  another  prisoner  and  took  additional 
security  precautions,  including  assigning 
two  guards  for  his  hospital  visits. 

In  the  aftermath  of  the  fatal  June  25 
escape  attempt,  prison  officials  tempo- 
rarily locked  down  state  prisoners  and 
stopped  all  non-emergency  transports. 
While  they  say  Anderson  complied  with 
UDOC  policies  during  the  transport,  a 
new  policy,  enacted  days  after  Allgier’s 
attempted  escape,  requires  two  guards 
during  all  prisoner  transports. 

“It  appears  that  having  one-on-one 
transports  may  have  been  a bit  risky,”  said 
Utah  corrections  chief  Tom  Patterson. 
Patterson  stated  he  would  seek  $1  million 
from  the  state  legislature  to  hire  more 
guards.  The  new  transport  policy  also  in- 
cludes required  leg  restraints  for  prisoners 


and  Tasers  for  transportation  guards. 

Several  days  after  his  failed  escape, 
Allgier  spoke  with  the  local  media  - he 
admitted  to  shooting  Anderson  but  said  it 
was  an  accident.  The  charges  against  him 
are  pending  with  a preliminary  hearing 
scheduled  in  February  2008.  The  incident 


remains  under  investigation  by  the  Utah 
Dept,  of  Public  Safety,  including  why  only 
one  guard  accompanied  Allgier  during  his 
clinic  visit. 

Sources:  Associated  Press;  Desert  Morning 
News;  Salt  Lake  Tribune 
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CCA-Run  Immigrant  Family  Detention  Center  in  Texas 
Violates  Settlement  Conditions 


On  April  9, 2007,  a federal  district 
court  in  Texas  held  that  the  con- 
ditions of  confinement  at  a privately-run 
facility  used  by  Immigration  and  Customs 
Enforcement  (ICE)  to  hold  families  de- 
tained due  to  immigration  issues  violated 
the  terms  of  a class-action  settlement 
related  to  the  detention  of  children. 

Challenges  to  conditions  at  the  T. 
Don  Hutto  Family  Residential  Center 
were  raised  in  sixteen  civil  rights  suits  filed 
under  42  U.S.C.  § 1983.  The  plaintiffs  were 
minor  children  who  entered  the  United 
States  illegally  with  their  parents.  Prior  to 
9-11,  immigration  detainees  with  families 
were  released  on  bond  and  given  a date  to 
appear  in  court,  which  was  referred  to  as 
the  “catch  and  release”  policy. 

After  9-1 1 and  the  creation  of  ICE  un- 
der the  Department  of  Homeland  Security 
(DHS),  immigration  policies  were  tight- 
ened and  immigration  detainee  families 
were  incarcerated  using  separate  facilities 
for  men,  women  and  children.  In  response 
to  concerns  about  removing  children  from 
their  parents,  ICE  developed  the  concept 
of  family  detention  centers  (FDCs).  There 
are  two  FDCs;  one  in  Berks  County, 
Pennsylvania  is  a converted  nursing  home, 
while  the  other,  the  Hutto  facility,  located 
in  Taylor,  Texas,  is  a converted  medium- 
security  prison  that  has  been  operated 
by  Corrections  Corporation  of  America 
(CCA)  since  it  opened  in  May  2006.  [See: 
PLN,  Aug.  2007,  p.10]. 

The  main  issue  raised  in  the  lawsuits 
was  that  despite  being  used  to  house  fami- 
lies and  children,  Hutto  largely  remained 
a medium-security  prison  and  was  run 
like  a prison.  For  example,  the  facility  was 
surrounded  by  razor  wire,  families  were 
housed  together  in  cellblocks,  and  there 
was  a lack  of  privacy.  Other  complaints 
included  cold  rooms,  inadequate  medi- 
cal care,  inedible  food,  and  guards  who 
verbally  and  psychologically  abused  the 
detainees.  There  was  24/7  camera  moni- 
toring of  communal  and  personal  living 
areas,  detainees  had  to  be  escorted  wher- 
ever they  went,  and  there  were  no  contact 
visits.  Detainees,  including  children,  had 
to  wear  prison  uniforms. 

These  might  be  considered  typical 
conditions  for  a prison  or  immigration  de- 
tention center,  were  children  not  involved. 


by  Matt  Clarke 

The  chairman  of  CCA’s  board  of  directors, 
William  Andrews,  stated  the  Hutto  facility 
was  “almost  like  a home.”  Which  might  be 
true  if  one’s  home  were  a prison. 

All  of  the  plaintiffs  in  the  lawsuits 
were  covered  by  a class-action  settlement 
in  Flores  v.  Meese,  Case  No.  85-cv-4544 
-RJK  (C.D.  Cal,  1997),  which  “set  out 
nationwide  policy  for  the  detention, 
release,  and  treatment  of  minors  in  the 
custody  of”  the  government.  The  Flores 
settlement  was  binding  on  ICE  and  DHS. 
The  settlement  agreement  included  a 
preferred  policy  for  release  of  all  minors 
in  custody,  and  required  that  minors  be 
detained  in  a “licensed  program”  until 
released  or  deported. 

The  program  must  be  licensed  by 
an  appropriate  State  agency  to  provide 
residential  care  for  dependent  children, 
must  be  non-secure  as  required  by  state 
law,  and  must  meet  standards  of  medical 
care,  education,  supervision  and  nutrition 
as  specified  in  the  Flores  settlement.  A mi- 
nor may  only  be  held  in  a secure  facility  if 
chargeable  with  a serious  crime,  violent  (in- 
cluding threats  of  violence),  disruptive  (e.g. 
using  drugs,  stealing,  intimidating  other 
children),  an  escape  risk,  or  endangered 
in  a non-secure  facility.  Flores  allows  any 
detained  child  to  sue  in  any  federal  court  to 
enforce  the  terms  of  the  settlement. 

The  Texas  district  court  found  that 
Hutto  was  not  a licensed  facility,  since  it 
had  received  a license  waiver,  not  a license, 
and  should  not  have  received  the  waiver 
under  the  applicable  statutes.  Hutto  was 
not  non-secure  as  required  by  the  Flores 
settlement,  and  detainees  were  confined 
to  their  common  areas  (the  day  room  of 
a former  cell  block)  except  for  sleeping 
periods,  meals  and  scheduled  education 
and  recreation  periods.  There  were  several 
standing  head  counts  each  day  and  the 
lights  were  kept  on  constantly.  The  food 
was  substandard,  showers  inadequate, 
medical  care  woefully  insufficient  (espe- 
cially for  children),  the  level  of  education 
was  “absolutely  inappropriate,”  and 
required  counseling  and  individual  assess- 
ments were  not  being  performed. 

The  Hutto  facility  further  lacked 
required  group  counseling,  contact 
visitation  and  privacy  (including  a lack 
of  private  attorney-client  visitation  areas, 


medical/psychological  consultation  areas, 
private  space  for  personal  possessions, 
and  private  personal  clothing).  The  court 
found  that  CCA  guards  had  threatened 
children  who  acted  up  and  adults  who 
committed  minor  rules  violations  with 
separation  from  their  families. 

The  district  court  held  that  the  plain- 
tiffs were  likely  to  prevail  at  trial,  and 
therefore  granted  a preliminary  injunc- 
tion ordering  ICE  to  comply  with  the 
Flores  settlement  in  regard  to  conditions 
at  Hutto.  Finding  no  irreparable  injury  to 
the  detained  children  if  they  continued  to 
be  held  at  the  CCA-run  facility,  especially 
in  light  of  evidence  that  CCA  was  trying 
to  improve  conditions,  the  court  denied 
the  plaintiffs’  requested  relief  of  immedi- 
ate release  from  custody. 

The  16  lawsuits  over  conditions  at 
Hutto,  which  were  filed  by  the  ACLU’s 
national  office,  the  ACLU  of  Texas, 
the  University  of  Texas  School  of  Law 
Immigration  Clinic  and  the  law  firm  of 
LeBoeuf,  Lamb,  Greene  & MacRae  LLP, 
were  consolidated  into  one  case  and  subse- 
quently settled  on  August  26,  2007. 

Pursuant  to  the  settlement,  the  ICE 
and  DHS  defendants  were  required  to  im- 
prove a wide  range  of  living  conditions  at 
the  facility;  to  reduce  the  average  time  that 
families  with  children  are  held  at  Hutto; 
to  permit  oversight  by  a magistrate  judge 
who  will  conduct  on-site  inspections; 
and  to  “implement  standards  governing 
the  care  of  families  detained  at  Hutto,” 
including  educational  and  recreational 
programs  for  detained  children.  The  settle- 
ment terms  are  effective  for  two  years. 

“This  is  a huge  victory  not  only  for 
the  children  and  families  that  have  been  re- 
leased from  Hutto,  but  for  every  detainee 
held  at  the  facility,  now  or  in  the  future,” 
said  Vanita  Gupta,  an  attorney  with  the 
ACLU’s  Racial  Justice  Program.  “Though 
we  continue  to  believe  that  Hutto  is  an 
inappropriate  place  to  house  children, 
conditions  have  drastically  improved  in 
areas  like  education,  recreation,  medical 
care  and  privacy.”  See:  In  re  Hutto  Family 
Detention  Center , USDC  WD  TX  - Aus- 
tin Div.,  Case  No.  A-07-CA-164-SS. 

Williamson  County,  where  Hutto  is 
located,  recently  considered  canceling  its 
contract  with  CCA  due  to  problems  and 
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controversy  surrounding  the  facility.  How- 
ever, the  county  receives  around  $15,000  a 
month  from  the  company  and  CCA  agreed 
to  indemnify  the  county  in  the  event  of 


litigation,  plus  pay  $5,000  a month  for  a 
monitor.  CCA  continues  to  operate  the 
Hutto  facility,  and  both  CCA  and  Wil- 
liamson County  continue  to  profit  from  the 


incarceration  of  immigrant  families.  FJ 

Additional  sources:  www.aclu.org , wwvr. 
kxan.  com 


$195,000  Paid  to  Family  of  Slain  Florida  Prison  Guard 

by  David  M.  Reutter 


The  Florida  Department  of  Cor- 
rections (FDOC)  has  agreed  to 
pay  $195,000  to  the  family  of  murdered 
prison  guard  Darla  Kay  Lathrem,  38. 
PLN  previously  reported  the  incident. 
[See:  PLN,  April  2006,  p.42]. 

Lathrem  was  killed  during  a failed  es- 
cape on  June  1 1 , 2003 . She  had  been  assigned 
to  supervise  five  prisoners  who  were  renovat- 
ing a dormitory  at  the  Charlotte  Correctional 
Institution.  The  renovation  work  was  occur- 
ring on  the  4 p.m.  to  12  a.m.  shift,  and  the 
escape  attempt  occurred  after  dark. 

Lathrem,  armed  only  with  pepper 
spray,  was  supervising  the  work  crew 
alone.  The  three  prisoners  who  were  try- 
ing to  escape,  Dwight  Eaglin,  Stephen 
Smith  and  Michael  Jones,  killed  her  with  a 
sledgehammer  and  severely  beat  the  other 
two  prisoners  on  the  work  crew,  Charles 
Fuston  and  John  Beaston.  Fuston  later 


died  as  a result  of  his  injuries. 

Eaglin  was  found  between  the  facil- 
ity’s two  perimeter  fences  with  a makeshift 
ladder;  Smith  and  Jones  were  apprehended 
on  the  compound.  Eaglin  was  convicted 
of  murdering  Lathrem  and  Fuston  and 
sentenced  to  death.  In  a media  interview 
he  admitted  to  the  crimes,  and  said  he  had 
killed  Fuston  because  he  was  a snitch.  Smith 
also  received  the  death  penalty,  while  Jones 
plead  guilty  in  exchange  for  a life  sentence. 

The  FDOC  maintained  that  the  prison 
had  followed  all  required  procedures  and 
Lathrem’s  death  could  not  have  been  prevented. 
Those  procedures,  however,  prohibited  guards 
from  being  alone  with  prisoners  who  have  tools, 
especially  after  dark.  Further,  the  prison  was 
understaffed  at  the  time  and  two  guards  should 
have  been  assigned  to  the  work  crew. 

The  FDOC  settled  the  case  prior  to 
trial  in  December  2006  for  $195,000.  The 


low  settlement  amount  may  be  attributed 
to  the  fact  that  Lathrem  was  single  and  had 
no  children.  See:  Lathrem  v.  Florida  Depart- 
ment of  Corrections , Charlotte  County 
Circuit  Court,  Case  No.  XXX.  ¥* 
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Los  Angeles  Jail  Canteen  Audit:  Contractor  Rakes  In 

$640,213  Excess  Profits 


Compass  Group  USA,  Inc.  do- 
ing business  at  the  Los  Angeles 
County  Jail  as  Canteen  Services  (Can- 
teen), was  booked  by  the  county  auditor 
for  extracting  $640,213  in  excess  profits 
from  its  gross  prisoner  canteen  revenues 
of  $78  million  between  2000  and  2005 
and  spending  this  sum  on  expenses  not 
related  to  the  county  contract.  This  in- 
cluded wining  and  dining  unidentified 
Sheriff’s  department  officials  to  the  tune 
of  $169,465.  The  $640,213  in  disallowed 
deductions  should  have  instead  been 
booked  as  “profit  sharing”  paid  to  the 
county  for  prisoner-benefit  programs. 
Compass  Group  responded  to  the  audit 
by  claiming  that  it,  an  $8.4  billion  corpo- 
ration, actually  underbilled  the  county 
for  its  corporate  overhead,  and  was  thus 
owed  money. 

Canteen’s  five-year  contract  with  the 
county  jail  provides  that  it  shall  return 
31%;  of  net  commissary  sales  to  the  coun- 
ty, as  well  as  50%  of  any  profits  in  excess 
of  a 6%  target.  Thus,  the  county  exacts 
a 31%  “commission”  for  the  privilege  of 
doing  business  with  them,  plus  incentifies 
the  vendor  to  make  excess  profits.  All  of 
this  cost  basis,  of  course,  simply  goes  to 
artificially  jacking  up  the  cost  of  canteen 
purchases  to  the  prisoners  and  the  low- 
income  families  who  support  them.  One 
additional  cost  factor  designed  into  the 
contract  is  that  Canteen  is  required  to 
prepare  and  distribute  “indigent  pack- 
ages” to  provide  minimal  toiletries  to 
incoming  indigent  prisoners.  Thus,  the 
cost  of  supporting  indigents  is  borne  by 
their  non-indigent  peers’  purchases. 

In  operating  its  business,  Canteen  is 
allowed  certain  “normal  and  ordinary”  ex- 
penses, including  such  things  as  employee 
wages,  benefits,  uniforms,  legal  services 
and  other  direct  costs.  Not  permitted, 
under  audit  review,  were  several  “dona- 
tions” logged  by  Canteen  that  appeared 
as  reductions  to  both  the  commission 
and  profit  portions  of  its  reimbursement 
to  the  county. 

Expressly  disallowed  were  expenses 
for  Compass  employee  meals  and  en- 
tertainment, including  the  $169,465  for 
“client  hospitality.”  While  Compass 
explained  that  this  was  spent  on  Sheriff’s 
department  officials,  no  record  of  just 
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by  John  E.  Dannenberg 

who  received  the  benefits  was  produced. 
The  auditor  complained  that  under  Cali- 
fornia’s Political  Reform  Act,  any  public 
official  who  receives  a gift  of  more  than 
$50  must  report  it,  and  in  any  event,  he 
may  not  receive  more  than  $360  per  year. 
Because  inadequate  records  were  kept  by 
Canteen,  violators  could  not  be 

identified  (not  one  county  employee 
had  ever  reported  receiving  such  a gift). 

Other  unauthorized  deductions  in- 
cluded $304,921  to  the  Sheriff’s  Youth 
Foundation  (a  crime  prevention  program) 
and  $147,233  to  the  Sheriff’s  Department 
for  retirement  parties,  golf  tournaments 
and  the  Baker-to-Las  Vegas  relay,  an  an- 
nual long-distance  race  that  Sheriff  Lee 
Baca  and  other  police  participate  in. 

But  more  troubling  was  that  profits 
from  the  canteen  are  supposed  to  be 


Alabama’s  Supreme  Court  has 
affirmed  a Montgomery  County 
Circuit  Court’s  order  holding  Alabama 
Department  of  Corrections  (ADOC) 
Commissioner  Richard  Allen  in  con- 
tempt, with  the  threat  of  jail  time.  The 
order  stemmed  from  a lawsuit  filed  by 
counties  that  sought  to  enforce  a judicial 
stipulation  to  remove  state-sentenced  pris- 
oners from  county  jails  within  30  days. 

A running  dispute  between  ADOC 
and  the  counties  has  been  ongoing  since 
1991.  The  dispute  centers  on  ADOC’s 
failure  to  remove  state-sentenced  prisoners 
from  county  jails,  causing  overcrowding  at 
those  facilities.  In  January  2004  the  state 
Supreme  Court  affirmed  an  order  requir- 
ing ADOC  to  remove  a certain  number  of 
sentenced  prisoners  from  the  county  jails 
each  week.  Once  all  of  the  state  prisoners 
were  removed  from  the  facilities,  ADOC 
was  required  to  receive  prisoners  within 
30  days  of  receiving  their  transcripts  from 
the  counties.  See:  Haley  v.  Barbour  County , 
885  So.2d  783  (Ala  2004). 

By  December  2005,  however,  the 
number  of  state  prisoners  in  county  jails 
had  grown  to  more  than  800  and  the  coun- 
ties returned  to  court.  On  May  11,  2006 
the  Circuit  Court  held  Allen  in  contempt 


used  by  the  Sheriff’s  Department  solely 
for  prisoner  benefits,  including  medical, 
mental  health,  education  and  re-integra- 
tion  programs.  Indeed,  a 2000  grand  jury 
report  chastised  the  Sheriff  for  instead 
using  this  “slush  fund”  for  his  own  “pet 
projects”  and  other  expenses.  The  bottom 
line  is  that  Canteen  improperly  inflated 
their  captive  customers’  canteen  prices  by 
$640,213  and  then  rubbed  their  noses  in 
it  by  forcing  the  prisoners  to  fund  Can- 
teen’s largesse  of  wining  and  dining  their 
captors.  FJ 

Source:  Audit  of  the  Sheriff  s Department 
Commissary  Service  Contract,  County 
of  Los  Angeles  Department  of  Auditor- 
Controller  (April  12,  2007);  Inland  Valley 
Daily  Bulletin.  The  audit  is  on  PLN’s 
website. 


and  threatened  to  jail  him  if  he  failed  to 
meet  a schedule  to  remove  state  prisoners 
from  the  jails.  Allen  had  inherited  the  case, 
and  the  contempt  finding,  from  former 
ADOC  Commissioner  Donal  Campbell. 

Allen  filed  an  appeal  but  complied 
with  the  order.  The  Alabama  Supreme 
Court  rejected  the  state’s  argument  that 
the  ruling  violated  the  separation-of- 
powers  doctrine,  as  it  had  found  otherwise 
in  Haley.  Thus,  the  justices  declined  to 
address  the  jurisdictional  challenge  and 
affirmed  the  Circuit  Court’s  order. 

The  Supreme  Court  noted,  however, 
that  the  contempt  issue  was  moot,  stating, 
“Because  the  commissioner  has  purged 
himself  of  contempt  and  is  no  longer 
under  the  threat  of  incarceration,  we  need 
not  consider  the  commissioner’s  argu- 
ments related  to  the  contempt  issue.” 

Of  course  if  the  backlog  of  state- 
sentenced  prisoners  at  county  facilities 
reoccurs,  Commissioner  Allen  could  find 
himself  serving  a contempt  sentence  at 
one  of  those  overcrowded  jails.  See:  Al- 
len v.  Barbour  County , So.2d (Ala. 

2007),  2007  WL  1793874  (June  22,  2007). 

w 

Additional  source:  Associated  Press 
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California  Prison  Guards  Lose  Unlimited 
“Time  Bank”  For  On-The  Job  Union  Business 

by  Marvin  Mentor 


The  California  Correctional  Peace 
Officers  Association  (CCPOA) 
lost  its  bid  to  undo  a cap  on  its  contract 
provision  permitting  rank-and-file  mem- 
bers to  donate  unused  leave  (minimum 
of  two-hour  increments)  to  fellow  prison 
guards  to  cover  their  pay  while  they  in- 
stead conducted  official  union  business  on 
the  job.  Referred  to  as  the  “release  time 
bank”  (RTB),  the  account  accrued  hours 
of  donated  paid  leave  (except  sick  leave) 
over  the  2001-2006  term  of  the  contract, 
subject  to  a 10,000  hour  cap. 

However,  the  CCPOA  charged  a 
whopping  122,387  hours  — 112,387  (over 
$3  million  worth)  in  excess  of  the  contract 
provision.  [Some  guards  reportedly  used  so 
much  RTB  time  on  union  business  that  for 
years  they  never  worked  their  posts.]  The 
Department  of  Personnel  Administration 
(DPA)  failed  to  catch  this  overrun  until 
May  20,  2005,  when  it  issued  a cease-and- 
desist  letter  and  ordered  any  guards  doing 
such  union  business  to  instead  return  to 
their  posts.  The  CCPOA  replied  that  the 
10,000  hour  cap  had  been  previously  re- 
moved in  a contract  “side-letter,”  which  was 
properly  approved  by  the  state  Legislature. 
They  submitted  the  DPA  action  to  arbitra- 
tion per  their  union  contract. 

The  arbitrator  found  that  there  were 
not  one,  but  two  paragraphs  in  the  con- 


tract that  announced  the  10,000  hour 
cap.  She  further  found  that  one  of  those 
two  paragraphs  had  been  previously 
properly  amended  to  eliminate  the  cap 
language.  However,  the  arbitrator  found 
that  the  remaining  paragraph  nonetheless 
retained  the  limitation,  and  ruled  against 
the  CCPOA. 

The  CCPOA  sued  in  superior  court, 
arguing  that  the  arbitrator  had  exceeded 
her  authority  in  ignoring  the  amendment 
of  the  first  paragraph.  They  denominated 
the  failure  to  include  the  second  paragraph 
in  the  amendment  a “scrivener’s  error.” 

But  the  CCPOA’s  tough  contract  pro- 
visions proved  to  be  their  own  undoing. 
The  court  ruled  that  per  the  contract,  the 
only  legal  way  to  get  the  now  undesired 
second  paragraph’s  language  out  of  the 
contract  was  to  utilize  the  same  mecha- 
nism they  had  used  to  amend  the  first 
paragraph:  a signed  agreement  with  the 
express  language  given  to  the  Legislature 
to  approve. 

The  Court  of  Appeal  affirmed  on  the 
grounds  that  the  controlling  state  labor  act 
(Dills  Act)  required  legislative  oversight  of 
state  employee  contracts.  See:  Department 
of  Personnel  Administration  v.  California 
Correctional  Peace  Officers  Association, 
152  Cal.App.4th  1193,  62  Cal.  Rptr.3d 
110(2007).  W 
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Lawsuit  Against  WI  Supermax  Settled  for  $475,000; 
General  Population  Prisoners  Fill  Beds 


In  January  2007,  Wisconsin  officials 
settled  a federal  lawsuit  filed  by  a 
prisoner  at  the  state’s  former  Supermax 
facility  at  Boscobel,  now  called  the  Wis- 
consin Secure  Program  Facility  (WSPF). 
Canyon  Thixton,  who  arrived  at  the 
maximum  security  prison  in  April  2001 
when  he  was  17  years  old,  alleged  he  was 
denied  clothing  and  toilet  paper  for  almost 
two  months  and  assaulted  by  guards. 
He  obtained  a $475,000  settlement.  See: 
Thixton  v.  Berge , USDC  WD  WI,  Case 
No.  05-C-0620-C. 

That  lawsuit,  and  other  suits  involv- 
ing the  former  Supermax  prison,  have 
helped  spur  much-needed  change.  One 
month  after  the  settlement  in  Thixton’s 
lawsuit,  WSPF  began  accepting  general 
population  prisoners.  The  decision  to 
house  general  population  prisoners,  which 
had  been  considered  since  2005,  was  due 
to  a lack  of  administrative  segregation 
prisoners  to  occupy  the  facility’s  empty 
bedspace.  Apparently  there  were  not 
enough  highly-dangerous  prisoners  to 
justify  filling  all  of  WSPF’s  maximum- 
security  cells. 

The  509-bed  facility  had  been  hold- 
ing only  380  to  390  prisoners,  with  50 
beds  kept  open  for  emergency  transfers 
from  other  prisons.  WSPF  was  housing 
75  prisoners  who  had  been  there  since  it 
opened  in  1999;  another  165-195  were  still 
processing  through  the  original  Supermax 
level  system  of  reward  and  punishment  as 
prisoners  were  supposed  to  progress  out 
of  the  facility  based  on  their  behavioral 
changes. 

A number  of  lawsuits,  including  at 
least  one  class-action,  were  filed  over  op- 
pressive conditions  at  WSPF.  “When  you 
talk  to  people  about  it,  [and]  say  they  were 
totally  naked  for  a period  of  time,  sleep- 
ing on  concrete,  no  toothbrush,  no  toilet 
paper,  or  very  little,  things  of  that  nature, 
I mean  that  is  just  not  the  way  people  in 
Wisconsin  believe  prisons  should  be  oper- 
ated,” said  Ed  Garvey,  an  attorney  who 
represented  prisoners  in  a federal  suit. 

State  Rep.  Mark  Pocan,  who  had 
been  a critic  of  the  $47  million  Supermax, 
lauded  the  decision  to  fill  the  facility 
with  general  population  prisoners.  “I’m 
pleased  with  the  progress  the  department 
is  working  towards,  but  if  we  don’t  put  a 
serious  investment  in  it,  in  some  of  the 
capitol,  we’re  still  going  to  be  operating 
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a flawed  facility  just  with  a new  popula- 
tion,” he  said. 

Wisconsin  Dept,  of  Correction  Sec- 
retary Matt  Frank  was  quick  to  seek  such 
an  investment,  stating  he  would  request 
$500,000  from  the  legislature  to  construct 
a building  for  substance  abuse,  education 
and  other  rehabilitative  programs  - pro- 
grams that  were  non-existent  for  prisoners 
at  the  former  maximum  security  facility. 

One  wing  of  WSPF  will  continue 
to  house  the  state’s  so  called  “worst  of 
the  worst”  prisoners,  numbering  about 
125  - less  than  one-fourth  of  the  beds 
at  the  former  Supermax.  The  prison  was 


In  May  2007  the  Florida  Depart- 
ment of  Law  Enforcement  (FDLE) 
issued  a 22-page  report  which  found 
that  $12.7  million  in  overpayments  to 
the  state’s  private  prison  contractors  did 
not  result  from  an  intent  “to  steal  or  de- 
fraud.” PLN  previously  reported  on  this 
investigation,  which  was  ordered  by  Gov. 
Charlie  Crist  after  the  overpayments  were 
discovered  by  state  auditors.  [See:  PLN, 
June  2007,  p.32;  Nov.  2007,  p.38]. 

The  private  prison  contractors  in- 
volved, GEO  Group  (formerly  Wackenhut 
Corrections)  and  Corrections  Corporation 
of  America  (CCA),  were  under  contracts 
supervised  by  the  state’s  Correctional 
Privatization  Commission  (CPC).  The 
Florida  legislature  created  the  CPC  in 
1993  to  oversee  limited  privatization  of  the 
state’s  prisons.  The  commission  was  abol- 
ished in  2004  after  numerous  scandals; 
one  of  its  executive  directors  was  fined 
by  the  state  Ethics  Commission,  while 
another  is  serving  time  in  federal  prison 
for  embezzlement  of  CPC  funds. 

The  FDLE  report  found  that  the 
legislature  had  reviewed  the  contracts 
and  annual  budgets,  so  nothing  had  been 
hidden.  “There  was  no  evidence  that 
the  budget  requests  were  fraudulent  or 
incomplete,”  the  report  stated.  Nor  was 
there  any  evidence  “that  any  group  or 
individual  ever  solicited  or  accepted  any 
compensation  in  return  for  decisions  that 
were  favorable  to  the  vendors.”  In  other 
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built  at  the  behest  of  then  Governor 
Tommy  Thompson  to  bolster  his  “tough 
on  crime”  credentials.  Like  most  states, 
Wisconsin  lacked  enough  violent,  preda- 
tory prisoners  to  fill  it.  However,  using  a 
“build  it  and  they  will  come”,  or  “build 
it  and  we’ll  fill  it”,  Wisconsin  promptly 
filled  its  Supermax  prison  with  mentally 
ill,  recalcitrant  and  disliked  prisoners. 
Which  is  why  prison  officials  strenuously 
oppose  any  effort  to  impose  an  objective 
classification  system  on  who  is  housed  in 
such  facilities.  m 

Additional  source:  www.channel3000.com 


words,  it  was  business  as  usual. 

The  CPC  was  aware  that  money  was 
going  to  the  private  prison  contractors 
for  unfulfilled  services,  but  the  agency 
did  not  want  to  “ding  the  vendor,”  one 
CPC  staffer  told  the  FDLE.  “Inspector 
General  [Steve]  Rumph  advised  FDLE 
that  he  did  not  suspect  there  was  any  ‘evil 
intent’  by  members  of  the  CPC,  but  rather 
an  attempt  to  make  the  private  prisons 
successful,”  the  report  found. 

Under  Llorida  law,  privately-run 
prisons  are  required  to  operate  at  a 7% 
savings  over  public  prisons.  That  has 
never  been  achieved  as  it  would  require 
state  officials,  who  serve  as  stewards  of 
the  taxpayer’s  money,  to  “ding  the  vendor” 
and  hold  them  accountable  for  providing 
the  services  for  which  they  are  paid.  As  a 
result,  Llorida’s  taxpayers  were  dinged  for 
$12.7  million  by  the  state’s  private  prison 
companies. 

It  wasn’t  a total  loss,  however.  In 
December  2007,  CCA  agreed  to  pay 
Llorida  $1.55  million  to  settle  the  state’s 
overpayment  claims;  GEO  Group  had 
previously  settled  for  $402,541.  Thus, 
the  state  recouped  less  than  16  cents  on 
the  dollar  for  overpayments  to  its  private 
prison  contractors. 

Source:  St.  Petersburg  Times;  Office  of 
Executive  Investigations,  Correctional 
Privatization  Commission  Report,  FDLE 
Case  No.  EI-1 4-0084  (May  9 2007) 
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No  Criminal  Wrongdoing  Found  in 
Overpayments  to  Florida  Private  Prisons 

by  David  M.  Reutter 


Prisoner  Crashes  Jet  Ski  into  Dock  in  Camden  County,  Georgia 


On  September  16, 2006,  a Camden 
County,  Georgia  jail  prisoner 
crashed  a Sheriff’s  Department  jet  ski 
into  a private  dock  at  Harriet’s  Bluff  on 
the  Crooked  River. 

According  to  Sheriff  Bill  Smith,  jail 
trustees  were  moving  the  jet  skis  from  a 
private  dock  to  a trailer  at  a public  boat 
ramp  when  prisoner  Anthony  Van  Lewis, 
34,  tried  to  turn  between  two  docks.  The 
inexperienced  Van  Lewis  panicked  and 
struck  the  dock,  breaking  his  hip  and  leg. 
Jail  trustees  Carl  Jason  Hawkins,  25,  and 
Daniel  Murrell,  49,  were  also  involved  in 
moving  the  jet  skis. 

The  sheriff  was  unable  to  explain  the 
accident,  saying  only  that  he  called  the 
jail  and  “asked  them  to  get  the  skis  out 
of  the  water”  without  specifying  how  that 
was  to  be  accomplished.  The  Georgia 
Department  of  Natural  Resources  inves- 
tigated and  ruled  the  crash  an  accident 
caused  by  “rider  inexperience.”  The  Sher- 
iff’s Department  declined  to  comment 
on  why  the  prisoners  were  unsupervised 
due  to  an  ongoing  investigation  into  the 
incident. 

When  the  Camden  County  Commis- 
sion questioned  Sheriff  Smith  about  the 
crash  he  went  on  the  offensive,  claiming 
the  commissioners  did  not  give  him  suf- 
ficient resources  to  operate  without  using 
prisoners  in  a work  program.  He  threat- 
ened to  cancel  the  trustee  program  but 
the  county  commissioners  were  opposed 
to  that  idea.  The  Sheriff  convinced  the 
commission  to  provide  funding  to  hire  1 1 
new  deputies. 

The  increased  staffing  at  the  jail  ap- 
parently failed  to  solve  problems  with  the 
trustee  program,  however.  In  April  2007, 
jail  trustee  Robert  Thad  Bryant  III,  23, 
used  a key  he  found  while  cleaning  the 
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desk  of  a Sheriff’s  Dept,  employee  to  open 
a storage  unit  that  contained  $8,000  in 
cash  and  a Sony  Playstation  being  held  in 
a drug-related  case.  He  then  used  the  cash 
to  arrange  a bond  to  secure  his  release 
from  jail. 

“After  the  jet  ski  incident,  I was  told 
this  would  never  happen  again  when  I 
voted  to  add  extra  personnel  for  the  jail,” 
said  Camden  County  Commissioner  Steve 
Berry.  “Clearly,  extra  people  was  not  the 
answer.”  PI 


Sources:  www.badoopnews.com,  www. 
first000t3tnews.  com,  www. Jacksonville, 
com 
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Most  Serious  Sex  Offenders  in  Boston  Living  in  Homeless  Shelters 


Efforts  in  Massachusetts  to  keep  a 
close  eye  on  released  sex  offenders 
have  apparently  failed.  Rather  than  having 
such  offenders  in  stable  living  environments 
where  law  enforcement  officials  can  moni- 
tor them,  65  percent  of  the  state’s  most 
dangerous  sex  offenders  stay  in  homeless 
shelters.  That  figure  is  for  Level  3 offenders, 
which  is  the  state-defined  category  for  those 
who  have  the  highest  risk  of  committing 
another  sex  crime. 

The  large  number  of  sex  offenders 
in  homeless  shelters  begs  the  question 
of  whether  they  are  forced  to  live  there 
because  they  are  unable  to  find  other  suit- 
able housing  or  if  they  are  trying  to  evade 
registration.  Because  of  the  transient  na- 
ture of  the  shelter  residents,  it  is  difficult 
to  determine  whether  they  reside  at  the 
shelter  or  just  say  they  live  there. 

That  problem  plagues  police  officials 
charged  with  verifying  sex  offenders’  ad- 
dresses. “It  does  pose  difficulties  for  us, 
because  few  people  may  know  them  in 
shelters  and  they  leave  during  the  day,” 
said  Boston  police  Sgt.  Detective  Kim 
Gaddy.  “Sometimes  we  can’t  find  the 
individuals.  You  really  have  to  do  your 
homework.” 

The  Massachusetts  Parole  Board  has 
110  sex  offenders  under  strict  supervision 
who  are  prohibited  from  living  in  shelters. 
They  must  comply  with  GPS  monitoring, 
biannual  polygraph  exams  and  curfews. 

As  for  the  state’s  other  1,500  Level  3 
sex  offenders,  the  Massachusetts  legisla- 
ture enacted  a law  in  2006  that  requires 
them  to  register  their  addresses  more  often 
- every  45  days  instead  of  every  90  days  - 
if  they  reside  at  a homeless  shelter.  They 
also  must  register  any  address  where  they 
stay  for  four  days  or  longer.  Their  names 
and  photos  are  posted  online.  Addition- 
ally, lawmakers  have  banned  sex  offenders 
from  living  in  nursing  homes,  required 
classification  of  sex  offenders  before  they 
are  released  from  prison,  and  mandated 
lifetime  parole  for  sex  offenders  convicted 
of  crimes  against  children. 

While  the  recidivism  rate  for  the  state’s 
sex  offenders  is  not  tracked,  49  percent  of 
all  released  prisoners  in  Massachusetts 
reoffend  within  one  year.  The  state’s  op- 
pressive policies  for  sex  offenders,  which 
tend  to  remove  them  from  stable  environ- 
ments, likely  aggravate  the  situation. 

“This  is  a critical  issue  of  grave 
concern,”  said  Jim  Greene,  director  of 
Boston’s  Emergency  Shelter  Commission. 


“Large,  crowded  homeless  shelters  are 
a militantly  anti-therapeutic  milieu  for 
people  with  mental  health  or  other  be- 
havior problems.  They’re  just  not  a place 
for  a Level  3 sex  offender  to  reintegrate 
into  society.” 

Greene  blames  the  state  for  failing 
to  implement  five-year-old  “risk  reduc- 
tion plans”  that  include  provisions  for 
sex  offenders  to  get  specialized  housing, 
workshops  for  jobs  and  medical  services, 
and  post-release  supervision. 

“Having  a home  to  live  in  is  ex- 
tremely important  for  a sex  offender  to 
reintegrate,”  said  Charles  McDonald, 
spokesman  for  the  state’s  Sex  Offender 
Registry  Board.  “This  is  a problem  that 
should  be  addressed  on  a grand  scale.” 

Sometimes  even  a shelter  refuses  to 
take  in  sex  offenders.  Gerard  Theriault, 
64,  was  thrown  out  of  the  basement  of 
St.  Paul’s  Church  after  the  Archdiocese 
of  Boston  decided  to  bar  sex  offenders  in 
order  to  protect  children,  which  is  ironic 
given  the  diocese’s  decades  long  pattern 
of  protecting  and  enabling  priests  who 
sexually  abused  hundreds  of  children  in 
church  buildings.  He  had  lived  there  for 
more  than  a year.  That  causes  even  more 
serious  problems  for  such  offenders,  who 
have  nowhere  else  to  turn. 

“The  odds  are  that  one  or  more  of 
these  sex  offenders  will  recidivate,  and 
if  it’s  at  a shelter,  we’ll  all  feel  terrible,” 


On  October  23,  2006,  the  City 
of  New  York  agreed  to  pay 
$180,000  to  a prisoner  who  suffered  fa- 
cial injuries  as  the  result  of  an  attack  by 
another  prisoner. 

City  prisoner  Ivan  Miller,  34,  claimed 
that  on  June  30,  1998,  while  imprisoned 
at  the  Brooklyn  House  of  Detention  he 
was  assaulted  by  another  prisoner.  Miller 
claimed  that  he  and  the  other  prisoner 
had  been  involved  in  a dispute  earlier  in 
the  day;  therefore,  jailers  were  aware  of  a 
problem  and  should  have  separated  the 
two  prisoners. 

Instead,  according  to  Miller,  a jailer 
let  him  and  the  other  prisoners  out  of 
their  cells  later  in  the  day  in  order  to 
watch  them  fight.  As  a result  of  the 
altercation  Miller  was  transported  to  a 
local  hospital  by  ambulance.  He  suf- 


said  Dr.  James  O’Conell,  president  of 
the  Boston  Health  Care  for  the  Homeless 
Program.  “But  if  shelters  say  no  to  these 
people,  where  do  they  go?  It  just  puts 
people  in  a terrible  conundrum.” 

The  problem  is  not  confined  to  Mas- 
sachusetts. Two-thirds  of  the  states  allow 
released  sex  offenders  to  register  as  home- 
less or  with  transient  addresses.  Virginia 
sex  offender  Keith  brands,  50,  listed  his 
address  as  “under  Canal  Bridge,”  while 
Elliott  Bloom,  a sex  offender  in  Llorida, 
lived  in  his  car  for  nine  months. 

Residency  restrictions  that  force  of- 
fenders out  of  places  to  live  have  been 
cited  as  contributing  factors  - 27  states 
have  enacted  such  laws,  which  prohibit 
sex  offenders  from  residing  within  a cer- 
tain distance  of  schools,  parks  or  child 
care  centers.  “Residency  restrictions  are 
the  linchpin  for  causing  homelessness 
among  sex  offenders,”  observed  Kansas 
Department  of  Corrections  spokesperson 
Lrances  Breyne. 

More  than  100  sex  offenders  in  New 
York  are  registered  at  two  homeless  shel- 
ters, and  in  Miami  the  listed  address  for 
22  offenders  was  under  a causeway.  [See: 
PLN,  Sept.  2007,  p.22].  California  has  the 
largest  transient  sex  offender  population 
with  more  than  2,600  as  of  November 
2007.  FJ 

Sources:  Boston  Globe,  USA  Today 


fered  facial  injuries  that  required  surgical 
repair  of  the  orbital  floor.  Miller  claimed 
that  he  continues  to  suffer  numbness  in 
his  lower  lip  and  pain  in  his  jaw  on  rainy 
days. 

The  City’s  attorney  claimed  the  dis- 
pute earlier  in  the  day  consisted  of  nothing 
more  than  uneasy  looks  and  that  the  as- 
sault was  sudden  and  unforeseeable. 

hollowing  the  liability  portion  of  a 
bifurcated  trial  in  which  the  jury  found 
the  City  65%  liable  and  the  assailant 
$35%  liable,  the  City  decided  to  settle  the 
case  for  $180,000.  Judge  Wayne  P.  Saitta 
presided. 

Miller  was  represented  by  Adam  M. 
Orlow  of  the  blushing,  New  York,  law 
firm  Orlow,  Orlow  & Orlow.  See:  Miller  v. 
City  of  New  York,  Kings  County  Supreme 
Court,  Case  No.  33387/99.  F* 


New  York  City  Settles  Prisoner-On-Prisoner 
Assault  for  $180,000 


January  2008  26  Prison  Legal  News 


Iowa  Faith-Based  Program  Held  Unconstitution- 
al by  8th  Circuit;  Continues  with  Private  Funding 


Previously,  PLN  reported  an  Iowa 
federal  district  court  ruling  which 
held  that  the  InnerChange  Freedom 
Initiatives,  a faith-based  prison  program 
that  received  state  funding,  violated  the 
First  Amendment’s  establishment  clause. 
[See:  PLN , July  2006,  pg.  1 8].  As  noted  in 
this  issue  of  PLN,  that  ruling  was  largely 
upheld  on  appeal. 

District  Court  Judge  Robert  Pratt 
stayed  his  order  pending  an  appeal  but 
ruled  that  all  state  funding  for  the  program 
must  be  discontinued.  Judge  Pratt  also 
ordered  InnerChange  to  repay  $1.5  mil- 
lion in  state  funds  it  had  received  under 
its  contract  with  the  Iowa  Department  of 
Corrections  (IDOC). 

While  the  case  was  on  appeal  the 
IDOC  reached  an  agreement  to  allow  the 
InnerChange  program  to  complete  the 
last  year  of  its  three-year  contract  at  the 
Newton  Correctional  Institution  (NCI), 
using  private  funding.  InnerChange  also 
agreed  that  it  could  not  discriminate  on 
the  basis  of  race  or  ethnicity,  and  must 
protect  the  rights  of  gays  and  lesbians. 
“They  have  to  open  it  up  for  everybody  to 
have  an  opportunity,”  said  IDOC  spokes- 
man Fred  Scaletta. 

InnerChange,  which  is  run  by  Virginia- 
based  Prison  Fellowship,  had  operated  at 
NCI  since  1999;  it  serves  145  prisoners  who 
spend  their  days  working,  participating 
in  counseling  and  prayer,  and  immersing 
themselves  in  evangelical  Christianity.  The 
lawsuit  to  close  the  program  was  filed  in 
2003  by  Americans  United  for  Separation 
of  Church  and  State. 

After  state  funding  was  discontinued, 
the  InnerChange  program  at  NCI  faced 
closure  on  July  1,  2007.  The  loss  of  the 
$310,000  annual  state  appropriation, 
which  covered  30-40%  of  InnerChange’s 
expenses,  was  picked  up  by  private  do- 
nors. “Our  donors  are  willing  to  step  up 
and  keep  the  program  in  operation,”  said 
Norman  Cox,  Jr.,  vice  president  of  Prison 
Fellowship.  “It  will  continue  without  state 
funding,  but  we  are  pleased  to  be  able  to 
do  that,  and  we  are  pleased  with  the  suc- 
cess the  program  has  enjoyed.” 

A report  by  the  Iowa  Department  of 
Management  found  that  InnerChange  was 
the  most  successful  in  reducing  recidivism 
out  of  IDOC’s  17  substance  abuse  pro- 
grams. A 2003  study  by  the  University 
of  Pennsylvania  found  a Texas  program 

Prison  Legal  News 


run  by  InnerChange  significantly  reduced 
re-incarceration  when  compared  to  other 
groups.  However,  since  no  secular  alter- 
natives are  available,  the  comparison  is 
more  aptly  described  as  being  between 
InnerChange  and  nothing. 

On  December  3,  2007,  the  Eighth 
Circuit  Court  of  Appeals  upheld  the 
lower  court’s  finding  that  the  InnerChange 
program  cannot  constitutionally  operate 
with  state  funding.  The  Court  noted  that 
“plaintiffs  demonstrated  (and  defendants 
do  not  seriously  contest)  that  the  In- 
nerChange program  resulted  in  inmate 
enrollment  in  a program  dominated  by 
Bible  study,  Christian  classes,  religious 
revivals,  and  church  services.” 

The  appellate  court  overturned  Judge 
Pratt’s  $1.5  million  reimbursement  or- 
der, however,  finding  it  was  an  abuse  of 
discretion,  and  rejected  the  “pervasively 
sectarian”  standard  used  by  the  district 
court.  Both  sides  claimed  victory  in  the 
case.  Eric  C.  Rassback,  litigation  director 
for  the  Becket  Fund,  which  represented 
Prison  Fellowship  in  the  lawsuit,  said  his 
clients  were  relieved 
they  didn’t  have  to 
repay  the  state  fund- 
ing they  had  received 
but  “were  hoping  for 
a better  ruling.”  See: 

Americans  United  for 
Separation  of  Church 
and  State  v.  Prison 
Fellowship,  Eighth 
Circuit  Court  of 
Appeals,  Case  No.  Ob- 
274 1 (Dec.  3,  2007). 

InnerChange 
operates  Christian 
evangelical  prison 
programs  in  five  oth- 
er states,  including 
Texas,  Minnesota, 

Kansas,  Arkansas 
and  Missouri.  Those 
programs  are  not  ex- 
pected to  be  affected 
by  the  8th  Circuit’s 
ruling. 
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Hawaii  Youth  Prison  Financial  Audit  Finds 
Excessive  Overtime/Leave  Abuses 


A 2007  financial  audit  of  the 
Hawaii  Youth  Correctional  Fa- 
cility (HYCF)  found  significant  overtime 
costs  and  sick  leave  among  guards,  with 
35  percent  of  gross  compensation  being 
earned  through  overtime  pay  in  fiscal  year 
2004-2005. 

Intense  scrutiny  of  HYCF,  the  state’s 
only  juvenile  detention  facility,  prompted 
the  Hawaii  State  Legislature  in  2006,  to 
request  that  the  State  Auditor  conduct  a 
financial  audit  of  HYCF 

Auditors  noted  that  in  1986,  an 
HYCF  audit  found  that  its  “corrections 
policies  and  practices  lacked  clarity  and 
consistency  and  failed  to  provide  an  ad- 
equate framework  for  effective  program 
management.”  Additionally,  “Hawaii’s 
legislation  created  ambiguity  in  the  roles 
and  responsibilities  of  the  three  depart- 
ments directly  involved  in  providing 
services  at”  HYCF. 

A May  2006  operational  audit  “found 
that  the  Office  of  Youth  Services  has  not 
provided”  HYCF  “with  adequate  guidance 
and  support  to  carry  out  its  mission.”  Ad- 
ditionally, “the  facility  has  left  many  critical 
positions  vacant  or  temporarily  filled,  con- 
ducted job  performance  evaluations  only 
sporadically,  and  has  no  formal  or  system- 
atic training  program.”  See:  Management 
Audit  of  the  Hawaii  Youth  Correctional 
Facility,”  Report  No.  06-03  (May  2006). 

The  2007  financial  audit  assessed 
selected  fiscal  issues  such  as  sick  leave, 
overtime,  ward  trust  accounts,  and  pro- 
curement issues. 

Auditors  found  that  HYCF  incurs 
significant  overtime  costs  and  sick  leave 
usage  among  guards.  During  the  2004- 
2005  fiscal  year,  an  average  of  35  percent 
of  guards’  gross  pay  was  earned  through 
overtime  compensation.  One  guard’s  base 
salary  was  $36,494,  but  he  earned  an  ad- 
ditional $44,845  in  overtime  pay,  for  a 
total  income  of  $81,339. 

Additionally,  auditors  found  that 
guards  used  an  average  of  164  hours  of 
sick  leave  and  234  hours  of  compensatory 
time  in  lieu  of  sick  leave  during  fiscal  year 
2004-2005.  “Facility  personnel  have  indi- 
cated that  they  sometimes  take  sick  leave 
because  they  ‘need  a break’  from  all  the 
overtime,”  according  to  the  report. 

Auditors  determined  a major  cause 
of  overtime  and  sick  leave  abuse  is  a high 
guard  vacancy  at  HYCF.  A 2007  security 
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audit  found  severe  and  chronic  staffing 
shortages,  forcing  maintenance  workers 
to  operate  critical  security  posts  normally 
filled  by  guards.  See:  Audit  Reveals  Continu- 
ing ‘ State  of  Chaos’  at  HYCF , (p.  16).  “As 
of  June  30,  there  were  11  vacancies  and 
seven  positions  that  were  filled  by  89-day 
emergency  hires,”  according  to  the  report. 
“The  high  level  of  overtime  could  also 
lead  to  sick  leave  abuse,  which  is  defined  as 
taking  sick  leave  when  not  actually  sick.” 
Auditors  recommended  that  guard  vacan- 
cies be  filled  as  soon  as  possible,  and  that 
HYCF  “develop  and  implement  a formal 
system  of  monitoring  overtime  and  sick 
leave  usage  among  all  employees.” 

The  report  also  faulted  controls  over 
the  processing,  disbursing  and  reporting 
of  ward  trust  accounts.  There  was  “a  lack 
of  segregation  of  duties  over  the  process- 
ing and  record  keeping  of  transactions  in 
the  wards’  trust  accounts  and  a weakness 
in  the  controls  over  disbursements  from 
the  wards’  trust  accounts,”  found  auditors. 


The  Eighth  Circuit  U.S.  Court  of 
Appeals  upheld  the  criminal  con- 
viction of  an  Arkansas  jailer  for  violation 
of  the  civil  rights  of  two  prisoners  whom 
he  beat  maliciously  and  sadistically.  The 
court  found  the  evidence  more  than  suf- 
ficient, even  though  the  injuries  suffered 
were  not  exceptionally  grave. 

Jody  Ray  Miller,  supervisor  at  Arkan- 
sas’ Craighead  County  Jail,  was  convicted 
of  brutally  beating  two  prisoners  upon 
their  booking.  On  March  29, 2004,  Miller 
struck  handcuffed  non-aggressive  prisoner 
Climmie  Jones  in  the  head  with  a closed 
fist.  When  Jones  fell  to  the  ground,  Miller 
kicked  and  stomped  Jones  with  his  boots, 
calling  Jones  “a  nigger.”  Miller  instructed 
jailer  Arlen  Whitley  to  write  a “good  [i.e., 
false]  report,”  which  he  did.  But  Whitley 
later  confessed  to  the  Sheriff. 

On  April  1,  2004,  Miller  similarly 
beat  a handcuffed  nonviolent  Terry 
O’Neil,  kicking  him  (while  he  was  lying 
on  his  stomach)  in  the  head  and  chest. 
Miller  exhorted,  “I  bet  you  won’t  ever 
fuck  with  the  police  anymore.”  Again, 


The  report  also  “noted  noncompliance 
with  the  facility  policy  in  providing 
wards  with  monthly  statements  of  their 
transactions.”  Auditors  recommended 
that  internal  controls  be  reviewed  and 
strengthened,  and  that  wards  “be  provided 
with  a copy  of  a monthly  statement  of 
their  account  in  accordance  with”  HYCF 
“Policy  #1.02.53,  Section  4.4.” 

Auditors  also  found  that  HYCF 
“does  not  employ  monitoring  controls  in 
the  collection  of  salary  overpayments,” 
and  recommended  that  such  controls  be 
implemented  and  that  a management  level 
employee  review  all  payroll  records. 

Finally,  auditors  recommended  HY- 
CF’s  greater  compliance  with  procurement 
laws  and  rules.  “19  of  the  28  contracts  re- 
viewed lacked  evidence  of  certain  required 
approvals,”  according  to  the  report.  See: 
“Financial  Audit  of  the  Hawaii  Youth 
Correctional  Facility,”  Report  No.  07-01 
(January  2007).  The  audit  is  posted  on 
PLN’s  website.  FJ 


Miller  directed  that  a false  “good  report” 
be  written.  Other  jailers  who  witnessed 
Miller’s  behavior  stated  that  there  was 
no  legitimate  law  enforcement  reason 
for  it.  Jones  and  O’Neil  charged  Miller 
with  criminal  violation  of  their  Eighth 
Amendment  rights  under  18  U.S.C.  § 242. 
Miller  was  found  guilty  and  sentenced  to 
78  months. 

On  his  appeal,  Miller  alleged  in- 
sufficient evidence  to  show  sadistic  or 
malicious  behavior.  In  essence,  his  de- 
fense was  that  he  didn’t  beat  his  victims 
hard  enough.  “The  fact  that  Miller  may 
have  been  able  to  inflict  even  greater 
injuries  ...  does  not  make  the  attack  any 
less  malicious  or  sadistic,”  the  court  held, 
noting  that  pain  alone  is  enough  to  allow 
recovery  for  an  Eighth  Amendment  viola- 
tion. Miller’s  other  appellate  contentions 
were  also  rejected.  Accordingly,  he  now 
has  78  months  in  federal  custody  to  hope 
he  doesn’t  run  into  anyone  who  wants 
to  “fuck  with  the  police.”  See:  United 
States  v.  Miller,  All  F.3d  644  (8th  Cir. 
2007). 


Eighth  Circuit  Upholds  Arkansas 
Jailer’s  78-Month  Sentence  for 
Brutalizing  Prisoners 
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Self-Defense:  A New  Jersey  Prisoner’s  Right 


A New  Jersey  Superior  Court,  Ap- 
pellate Division,  has  held  that  a 
prisoner  has  a right  to  self-defense  while 
incarcerated.  Thus,  a hearing  officer  must 
make  specific  findings  when  a self-defense 
theory  is  asserted. 

The  ruling  came  in  an  action  filed  by 
Michael  DeCamp,  who  was  held  at  the 
South  Woods  State  Prison.  Because  he  is 
a transsexual  who  has  undergone  breast 
implants,  but  has  not  completed  the  surgical 
process  to  change  his  physical  gender,  De- 
Camp  claimed  he  was  the  subject  of  sexual 
harassment  by  prisoner  Walter  Keresty. 

DeCamp  had  reported  to  a prison  social 
worker  and  to  Internal  Affairs  that  Keresty 
had  been  harassing  him.  On  September  1, 
2005,  DeCamp  approached  a guard  and 
told  him  Keresty  “slammed  his  head  into 
the  concrete,  and  then  tried  to  jam  his  tongue 
down  his  throat.”  Both  prisoners  received  a 
disciplinary  infraction  for  fighting. 

Keresty  told  guards  the  fight  was 
staged  to  get  DeCamp  moved  to  another 
housing  area.  The  hearing  officer  found 
Keresty  was  the  aggressor  and  his  actions 
were  explicitly  sexual  in  nature.  Keresty 
received  ten  days  detention,  180  days  loss 


of  commutation  time,  and  180  days  of 
administrative  segregation. 

The  Superior  Court  held  that  prison 
rules  “must  be  reasonable  and  evenly 
applied.”  It  then  reviewed  the  few  and 
conflicting  decisions  in  other  courts  that 
weighed  the  question  of  a prisoner’s  right 
to  self-defense  when  confronted  with 
physical  harm.  The  court  spent  consider- 
able time  examining  Rowe  v.  DeBruyn , 17 
F.3d  1047  (7th  Cir.  1994). 

The  Rowe  court  held  that  penalogical 
objectives  override  a prisoner’s  right  to 
self-defense,  even  if  one  existed.  The  Su- 
perior Court,  however,  found  the  dissent 
in  Rowe  to  be  more  convincing.  The  Court 
agreed  that  to  prohibit  a prisoner  from 
resisting  a physical  assault  would  “leave 
the  weak  and  the  vulnerable  the  easy  prey 
of  the  strong  and  vicious.” 

As  such,  the  Court  held  “that  in  cases 
charging  an  inmate  with  the  prohibited 
act  of  fighting  with  another  person,  the 
hearing  officer  adjudicating  the  matter 
must  carefully  consider  a proffer  of  self- 
defense,  and  if  established,  exonerate  the 
individual  charged  with  the  infraction.” 
When  self-defense  is  an  issue,  specific 


findings  must  be  made. 

The  Court  recommended  that  the 
New  Jersey  Department  of  Corrections 
consider  promulgating  a regulation  that 
addresses  whether  or  not  a prisoner  may 
raise  a theory  of  self-defense  in  a disciplin- 
ary action.  Absent  a regulation,  the  Court 
held  the  right  exists.  DeCamp’s  disciplin- 
ary infraction  was  therefore  reversed.  See: 
DeCamp  v.  New  Jersey  Department  of 
Corrections , 386N.J.Super.  631,  902  A.2d 
357  (N.J.  Super.  A.D.  2006).  F* 
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Do  you  have  diabetes?  Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult.  Order  your  FREE  copy  of  Prisoner  Diabetes  Handbook:  A Guide  to 
Managing  Diabetes  — for  Prisoners,  by  Prisoners. 


This  handbook,  written  by  prisoners,  will  explain: 

• Facts  about  diabetes 

• How  to  help  yourself  when  you  have  diabetes 

• Complications  of  diabetes 

• The  medical  treatment  you  need  to  manage  your  health 
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Order  your  FREE  copy  and  start  managing 
your  diabetes  and  your  health.  Quantity  is  limited, 
so  order  today. 
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Wrongful  Death  Suit  Against  LA  County  Jail  Settles  For  $750,000 


The  surviving  family  of  an  un- 
treated and  mistreated  mentally 
unstable  diabetic  prisoner  who  died  at 
the  Los  Angeles,  California  (LA)  County 
Jail  settled  their  wrongful  death  lawsuit 
against  the  county  and  LA  Sheriff’s  of- 
ficials for  $750,000  in  May  2007. 

Ramon  Gavira  was  arrested  on  July 
6,  2002  for  driving  under  the  influence 
and  jailed.  He  was  placed  in  the  LA  Main 
Central  Jail  on  July  8.  Both  in  intake  and 
Main  Jail  exams  he  exhibited  no  injuries. 
But  on  July  11,  two  hours  before  his 
scheduled  release,  Gavira  was  found  dead 
in  his  cell,  purportedly  from  suicide  with  a 
bed  sheet.  However,  the  autopsy  revealed 
blunt  force  traumatic  injuries  including 
six  broken  ribs,  two  broken  clavicles  and 
numerous  bruises  and  contusions  to  his 
torso/abdomen  ranging  in  occurrence 
from  12  to  72  hours  prior  to  his  death.  He 
also  had  defensive  wounds  on  his  hands, 
arms  and  fingers.  Worse  yet,  his  fatal  neck 
injuries  (which  included  a broken  bone) 
were  consistent  with  manual  strangula- 
tion, not  hanging. 

At  intake  medical  screening,  Gavira 
was  found  to  be  depressed,  diabetic  and 
suffering  from  alcohol  withdrawal.  A social 
worker  recommended  he  be  housed  in  a “pill 
module”  where  he  could  be  treated.  But  the 
pill  module  was  closed.  Gavira  was  instead 
housed  singly  in  the  disciplinary  module, 
where  he  never  received  his  medications.  He 
appeared  scared  and  confused.  Neighbor- 
ing prisoners  reported  hearing  him  crying 
at  night,  talking  about  going  home.  Two 
of  the  prisoners  reported  observing  female 
guard  Angel  Manriquez  mocking  and  abus- 
ing Gavira.  Specifically,  on  the  morning  of 
July  1 1 while  supervising  the  “court  line,” 
Manriquez,  who  was  trained  as  a boxer, 
grabbed  the  handcuffed  Gavira’s  testicles 
and  knocked  him  to  the  floor,  all  the  while 
laughing  at  him  and  taunting  him  as  having 
“no  huevos”  (no  balls). 

Gavira  had  a history  of  depres- 
sion and  prior  suicide  attempts,  but  he 
was  given  no  treatment  for  this  known 
condition.  Instead,  it  was  alleged  in  the 
suit  that  he  was  repeatedly  beaten  by 
jail  guards  in  his  single-occupancy  cell, 
causing  his  severe  trauma.  The  bed  sheet 
was  “wrapped  tightly”  around  his  neck, 
which  was  inconsistent  with  self-inflicted 
strangulation,  causing  the  coroner  to  con- 
clude that  Cavira  was  manually  strangled. 
Nonetheless,  a 10  month  sheriff’s  internal 
investigation  into  the  death  decided  it  was 
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simply  suicide. 

Gavira’s  survivors  sued,  complaining 
of  an  investigation  flawed  by  perpetuation 
of  a “code-of-silence”  policy  among  the 
guards.  The  case  was  five  days  into  trial 
when  the  Board  of  Supervisors  was  given 
a confidential  report  by  the  Sheriff’s  Of- 
fice of  Independent  Review  that  sharply 
criticized  the  earlier  investigation  into  Ga- 


On  December  3,  2007,  a three- 
judge  panel  of  the  U.S.  8th  Circuit 
Court  of  Appeals  held  that  partial  state 
funding  of  a religious-based  prison  pro- 
gram in  Iowa  was  unconstitutional. 

The  Court  further  held  that  Inner- 
Change,  a division  of  Prison  Fellowship 
Ministries,  was  not  obligated  to  repay  $1.5 
million  it  has  received  in  state  funding 
since  the  program  began  in  1999. 

The  Eighth  Circuit  decision  is  the 
latest  in  a string  of  rulings  in  2007  that 
prohibit  using  government  money  to 
promote  religion,  said  George  Wash- 
ington University  law  professor  Robert 
Tuttle,  who  is  an  expert  on  faith-based 
initiatives. 

“The  main  thing  it  does  is  reaffirm 
the  obligation  of  government  not  to  fund 
programs  that  intermingle  secular  and  re- 
ligious content,”  said  Tuttle.  “The  federal 
government  has  come  to  terms  with  that 
over  the  last  year.  Even  when  it  has  won 
cases,  there  hasn’t  been  a single  decision 
that  would  allow  government  to  intertwine 
secular  and  religious  content.” 

In  February  2003  Iowa  prisoners 
and  Americans  United  for  Separation 
of  Church  and  State  filed  suit  in  the  U.S. 
District  Court  for  the  District  of  Iowa 
challenging  the  state’s  partial  funding  of 
the  program.  In  2005  the  district  court 
found  the  state  funded  program  to  be 
unconstitutional  and  enjoined  its  opera- 
tion. See:  Americans  United for  Separation 
of  Church  and  State  v.  Prison  Fellowship 
Ministries , 395  F.  Supp.  2d  805  (SD  IA 
2005)  and  432  F.Supp.2d  862  (SD  IA 
2005),  which  is  available  on  PLN’s  website, 
for  more  in  depth  coverage. 

Under  the  contract  the  state  used 
money  from  prison  telephone  kickbacks 
and  the  state  tobacco  lawsuit  settlement 
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vira’s  death.  Upon  reviewing  this  report, 
the  county  quickly  settled  for  $750,000. 
Gavira’s  survivors  were  represented  by 
attorneys  R.  Samuel  Paz,  Sonia  Mercado 
and  Antonio  Rodriguez.  See:  Gavira  v. 
County  of  Los  Angeles,  LA  Superior 
Court  Case  No.  BC  295053.  ¥* 

Additional  source:  Los  Angeles  Times. 


fund  to  partially  fund  the  InnerChange 
Freedom  Initiative,  an  18-24  month 
biblically-based  program  that  seeks  to 
foster  change  in  prisoners  through  the 
transforming  power  of  Christ. 

The  funds  were  supposed  to  be  used 
only  for  non-religious  aspects  of  the  pro- 
gram. However,  like  the  lower  court,  the 
Eighth  Circuit  panel  found  that  no  defini- 
tion or  clear  understanding  of  non-religious 
costs  was  ever  developed.  Additionally,  In- 
nerChange provided  no  itemized  billing  for 
state-funded  functions,  but  rather  billed  the 
state  a lump  sum  for  what  it  considered 
were  non-religious  services  provided  during 
each  contract  period. 

What’s  more,  though  program  lit- 
erature and  supporters  say  that  religious 
belief  is  not  necessary  for  admittance  into 
the  program,  testimony  showed  that  those 
who  did  not  profess  Christian  beliefs  were 
subjected  to  a hostile  environment  and 
that  it  was  virtually  impossible  to  com- 
plete the  program  successfully  without 
professing  faith  in  Christ  and  accepting 
biblical  principals.  This  was  unfortunate 
for  many  prisoners  since  the  program  had 
certain  desirable  benefits,  like  computer 
access — which  other  prisoners  do  not 
have — and  more  visitation  periods  with 
family  members. 

The  Eighth  Circuit,  affirming  the 
Southern  District  of  Iowa,  held  that  this 
arrangement  violated  the  Establishment 
Clause  of  the  U.S.  Constitution.  Specifical- 
ly, the  Court  held  that  to  be  constitutional 
“an  indirect  aid  program  must  be  ‘neutral 
with  respect  to  religion’  and  provide  ‘as- 
sistance to  a broad  class  of  citizens  who, 
in  turn,  direct  government  aid  to  religious’ 
organizations  ‘wholly  as  a result  of  their 
own  independent  choice.’”  In  this  case, 
the  prisoners  had  no  independent  choice: 
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Eighth  Circuit  Holds  State  Funding  of  Iowa 
Faith-Based  Prison  Unconstitutional 

by  Michael  Rigby 


it  was  InnerChange  or  nothing. 

The  Eighth  Circuit  did,  however, 
overturn  that  portion  of  the  lower  court’s 
ruling  ordering  InnerChange  to  repay  the 
$1.5  million  it  received  in  state  funding. 
There  was  no  finding  of  bad  faith  by  the 


legislature,  the  appeals  court  held,  and  the 
payments  were  authorized  by  presump- 
tively valid  legislation. 

Interestingly,  retired  Associate 
Supreme  Court  Justice  Sandra  Day 
O’Connor  sat  on  the  panel  by  designa- 


tion. See:  Americans  United for  Separation 
of  Church  and  State,  v.  Prison  Fellowship 
Ministries , 2007  U.S.  App.  LEXIS  27928. 
See  PLN,  July  2006,  p.  18,  for  more.  FJ 

Additional  source:  nytimes.com 


California  Jail  Settles  Gender-Identity-Disorder  Discrimination  Suit 


Orange  County  and  its  Sheriff, 
Michael  Carona,  settled  a dis- 
crimination suit  brought  by  a prisoner 
whom  they  denied  treatment  for  Gender 
Identity  Disorder  (GID).  They  now  pro- 
vide such  individuals  specialized  medical 
treatment  for  their  disorders,  educate 
Sheriff’s  staff  on,  and  extend  outreach 
to,  the  Lesbian,  Gay,  Bi-sexual  and 
Transgender  (LGBT)  community.  The 
settlement  included  a lump  sum  payment 
of  $49,000. 

“John  Doe”  was  diagnosed  in  1991 
with  GID  (see:  American  Psychiatric  As- 
sociation’s manual,  DSM-IV  532  (4thed. 
1994))  and  was  under  hormone  therapy 
treatment  prior  to  incarceration.  In  1992, 
Doe  legally  and  medically  converted  from 
female  to  male  identity,  after  undergo- 
ing chest  reconstruction  surgery.  For  ten 
years,  he  continued  testosterone  therapy 
every  14  days.  His  last  injection  was  on 
August  6,  2004,  just  prior  to  his  jail  incar- 
ceration from  August  20  to  October  20, 
2004.  During  that  period,  he  requested 
but  was  denied  treatment  in  the  Orange 
County  Jail  despite  advisement  from 
Doe’s  primary  care  physician  that  failure 
to  give  Doe  his  regular  injections  would 
have  negative  health  consequences. 


by  John  F.  Dannenberg 

In  response  to  his  requests,  jail  staff 
humiliated  Doe  by  telling  him  to  change 
out  his  blues  for  a pink  sleeveless  garment 
in  front  of  three  pods  of  male  prisoners, 
commenting,  “Here  comes  the  parade.” 
Deputies  reportedly  stopped  in  front  of 
Doe’s  cell  and  laughed  at  him,  calling 
him  a “freak,”  “sicko,”  and  “that  thing.” 
They  further  threatened  to  place  Doe  with 
male  prisoners  so  that  they  could  see  that 
he  “really  is  a woman.”  Pending  transfer, 
Doe  was  denied  a room  with  bathroom 
facilities  for  nine  hours,  based  upon  gen- 
der discrimination.  On  October  20,  Doe 
was  transferred  to  Valley  State  Prison,  a 
woman’s  prison,  where  Doe  received  the 
medically  prescribed  hormone  treatment 
from  the  state  until  his  release  in  Septem- 
ber 2005. 

Claiming  to  suffer  lingering  physical 
and  mental  health  problems  from  the  pe- 
riod without  treatment,  Doe  sued  Orange 
County  and  Sheriff  Carona  for  deliberate 
indifference  to  Doe’s  necessary  medical 
care,  along  with  mental  anguish  from 
anxiety  and  humiliation  while  in  the  jail. 
Doe  included  a claim  for  insensitivity  to 
Doe’s  right  to  be  free  from  gender-based 
discrimination. 

The  settlement,  which  guaranteed 


Doe’s  anonymity,  included  a promise  by 
defendants  to  engage  in  outreach  to  the 
LGBT  community.  The  two-year  agree- 
ment expressly  provides  for  continuing 
education  of  medical  staff  regarding  treat- 
ment of  GID  as  well  as  supplementation 
to  the  jail  guards’  basic  training  course 
on  LGBT  sensitivity.  While  admitting 
no  liability,  on  June  26,  2007,  defendants 
agreed  to  settle  Doe’s  damages  claim  for 
the  total  consideration  of  $49,000  to  Doe 
and  his  attorney.  See:  Doe  v.  County  of 
Orange,  Orange  County  Superior  Court 
Case  No.  060005833.  FJ 
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BOP  Byline  Prohibition  Unconstitutional 


A Colorado  federal  district  court 
has  held  the  Bureau  of  Prisons 
(BOP)  regulation  that  provides  a pris- 
oner may  not  “publish  under  a byline” 
violates  the  First  Amendment.  The 
Court’s  order  prohibits  the  BOP  from 
punishing  any  prisoner  for  violating 
that  regulation. 

The  Court’s  order  comes  in  an  action 
filed  by  Mark  Jordan,  a prisoner  at  the 
BOP’s  Administrative  Maximum  Unit 
in  Florence,  Colorado.  The  regulation  at 
issue,  28  C.F.R.  §540.20(b),  provides  that 
“the  inmate  may  not  act  as  reporter  or 
publish  under  a byline.”  The  BOP  pun- 
ished prisoners  publishing  under  a byline 
in  the  “news  media,”  which  is  defined  as 
newspapers,  news  magazines,  national  and 
international  news  services,  and  TV  and 
radio  news  programs. 

Jordan,  a prolific  writer  who  has 
written  and  submitted  for  publication 
manuscripts,  essays,  letters  to  the  edi- 
tor, fiction  and  nonfiction,  was  found  by 
BOP  officials  to  have  violated  the  byline 
rule  when  an  article  in  Off!  magazine 
appeared  with  his  byline.  As  a result,  he 
was  found  guilty  in  a disciplinary  hear- 
ing of  “Unauthorized  Contact  with  the 
Public.”  He  was  infracted  again  when 
Off!  published  another  article,  but  this 
time  under  Jordan’s  religious  birth  name: 
Josef  Shevitz. 

To  begin  its  analysis  of  the  issues,  the 
Court  noted  that  Jordan  only  had  stand- 
ing to  challenge  the  byline  prohibition,  but 
not  the  regulation’s  prohibition  on  acting 
as  a reporter  because  he  had  not  acted, 
nor  had  he  been  punished  for  acting,  as 
a reporter. 

There  are  no  exceptions  to  the  byline 
regulation;  the  only  way  that  a prisoner 
can  be  sure  that  he  or  she  will  not  violate 
regulation  is  to  not  submit  writing  to  a 
news  media  source  for  publication  in 
the  first  place.  It  discourages  all  outgo- 
ing news  media  correspondence,  even 
that  which  could,  but  does  not,  result 
in  publication  or  publication  under  a 
byline.  The  effect  goes  to  articles  that 
are  excluded  from  entry  into  prisons. 
The  chilling  effect  of  the  regulation  was 
evident  from  Jordan’s  act  of  refraining 
from  sending  outgoing  news  media  cor- 
respondence. 

The  BOP  argued  the  regulation  is 
necessary  to  prevent  the  security  risk  of 
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by  David  M.  Reutter 

a prisoner  becoming  a “big  wheel.”  The 
Court,  however,  found  a security  risk 
does  not  invariably  arise  because  a pris- 
oner becomes  a “big  wheel.”  In  fact,  the 
evidence  established  that  some  prisoners 
are  encouraged  to  become  “big  wheels”  by 
prison  officials  in  order  to  showcase  them 
as  positive  role  models. 

In  addition,  no  evidence  was  pre- 
sented that  a prisoner  who  published 
under  a byline  had  become  a security 
risk.  Moreover,  prisoners  are  encour- 
aged to  publish  books,  poems,  or  essays. 
Yet  in  these  circumstances,  the  BOP 
perceives  no  “big  wheel”  security  risk. 
Thus,  the  asserted  risk  is  undocumented 
and  speculative. 

As  for  BOP’s  assertion  that  a bylined 
article  could  incite  prison  violence,  the 
BOP  has  the  alternative  of  screening  all 
incoming  mail,  which  is  how  it  learned 
of  Jordan’s  two  articles  in  the  first  place. 
Additionally,  BOP’s  fear  that  a bylined 
publication  could  chill  staff  speech  or 
make  them  fear  to  exercise  control  over  a 
prisoner  for  fear  of  being  reported,  this  is 
no  different  than  the  common  problems 
of  staff  being  intimidated  by  gang  mem- 
bers, muscular  or  forceful  prisoners,  or  a 
staff  member’s  inappropriate  relationship 
with  a prisoner.  The  alternative  to  this  is 
appropriate  staff  selection,  supervision, 
and  training. 

Finally,  the  Court  rejected  the  BOP’s 


A jury  awarded  a prisoner  at  the 
Massachusetts  Correctional 
Facility  at  Walpole  $35,000  for  guards’ 
negligence  for  failing  to  intercede  to  stop 
an  excessive  use  of  force. 

After  one  guard  began  assaulting  and 
beating  prisoner  Kenneth  S.  Bernstein, 
others  guards  joined  in.  Meanwhile,  addi- 
tional guards  stood  by  watching  and  took 
no  action.  Bernstein  brought  suit  against 
one  of  the  guards,  Derek  Merkel,  as  well 
as  the  Commonwealth,  alleging  violation 
of  his  civil  rights  for  excessive  force  and 
negligence  by  the  guards  who  failed  to 
intercede  under  the  Massachusetts  Tort 
Claims  Act.  Bernstein  contended  the 
guards  violated  their  duty  to  take  action 
when  they  witnessed  his  beating. 


argument  that  the  byline  regulation  is 
necessary  to  prevent  prisoners  from  con- 
ducting a business.  Because  the  role  of  a 
reporter  envisions  a relationship  between 
the  news  media  and  the  prisoner  that  re- 
sults in  compensation,  the  argument  that 
there  is  a legitimate  penological  interest 
may  have  more  weight  if  the  reporter 
prohibition  was  before  the  Court.  But,  it 
was  not.  The  Court  found  that  the  BOP 
already  has  a regulation  that  prohibits 
prisoners  from  conducting  a business, 
which  is  an  easy  and  effective  alternative 
to  the  regulation  at  issue. 

The  Court  applied  the  tests  in  Pro- 
curer v.  Martinez,  416  U.S.  396  (1974) 
and  Turner  v.  Safely , 482  U.S.  78  (1987) 
in  deference  to  the  parties,  who  relied  on 
Turner.  The  Court  held  that  because  the 
byline  regulation  dealt  with  outgoing 
prisoner  mail,  the  Martinez  test  applied. 
Nonetheless,  the  Court  held  that  under 
either  test  the  byline  regulation  fails  to 
pass  constitutional  muster. 

Jordan  was  ably  represented  by  law 
students  from  the  University  of  Denver. 
Under  the  supervision  of  law  profes- 
sor Laura  Lee  Rovner,  students  Donald 
Bounds,  Jack  Hobaugh,  and  Michelle 
Young  spent  a year  successfully  litigat- 
ing the  case.  See:  Jordan  v.  Pugh , 504 
F.Supp.2d  1 109  (D.Colo.  2007).  FI 

Additional  Source:  Denver  Post 


The  guards  alleged  that  Bernstein 
initiated  the  attack  and  was  engaged  in  a 
fistfight  when  they  intervened.  Bernstein, 
however,  said  he  was  grabbed  from  behind 
by  the  guards,  never  threw  a punch,  and 
was  held  while  the  guards  kicked  him. 
Medical  evidence  supported  Bernstein’s 
version  of  events. 

After  trial,  the  jury  found  against 
the  civil  rights  claims  but  in  favor  of  the 
negligence  claims.  Bernstein  was  awarded 
$35,000  on  May  19,  2006;  his  injuries  at 
the  hands  of  the  guards  included  two 
broken  ribs  and  a broken  nose.  He  was 
represented  by  Boston  attorney  Valeriano 
Diviacchi.  See:  Bernstein  v.  Merkel , Mas- 
sachusetts Suffolk  County  Court,  Case 
No:  03-03965.  F* 
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Washington  Pays  $665,000  to  Prisoner  Injured 
In  Racially  Motivated  Attack 


On  May  30,  2007,  the  State 
of  Washington  agreed  to  pay 
$635,000  to  a black  prisoner  who  was 
injured  in  an  attack  by  white  prisoners. 
The  white  prisoners  were  members  of  a 
“Security  Threat  Group”.  The  plaintiff 
was  also  allegedly  a member  of  a black 
prison  gang,  the  Black  Gangster  Dis- 
ciples. 

While  imprisoned  at  the  Clallam 
Bay  Correctional  Center  on  October  13, 
2002,  Plaintiff  James  Wilkinson,  a black 
man,  was  attacked  by  James  Curtis  and 
Steven  Eggers,  members  of  the  Aryan 
Family,  a white  supremacist  gang.  Wield- 
ing improvised  weapons — one  consisting 
of  a razor  blade  melted  into  the  end  of 
a toothbrush,  the  other  a metal  chair 
handle  sharpened  to  a point — the  at- 
tackers entered  Wilkinson’s  cell,  locked 
the  door  behind  them,  and  proceeded  to 
slash  and  stab  Wilkinson.  The  attackers 
then  used  the  razor  to  carve  the  initials 
“AF”  into  Wilkinson’s  lower  back.  At  the 
time  of  the  attack  Curtis  was  awaiting 
trial  in  Mason  County  on  three  strike 
charges  that  he  had  assaulted  a guard 
at  the  Washington  Corrections  Center 
in  Shelton. 

Wilkinson  sued  the  State  follow- 
ing the  attack  alleging  that  it  failed  to 
keep  him  safe.  Wilkinson  claimed  the 
State  had  a duty  to  protect  him  since 
prison  officials  knew  that  members  of 
the  Security  Threat  Group — of  which 
his  attackers  were  members — believed 
he  was  a snitch  and  thought  he  was 
working  with  prison  officials  to  entrap 
members  of  the  group.  And,  there  was 
evidence  that  a few  days  prior,  the 
prison  was  warned  that  an  attack  was 
being  planned  but  the  state  did  nothing 
to  prevent  it.  Wilkinson  also  contended 
that  prison  officials  failed  to  implement 
policies  and  practices  to  stem  racial 
violence  at  the  prison  and  that  the  fa- 
cility was  not  designed  to  be  operated 
as  a maximum  security  prison  because 
the  cell  doors  operated  on  hinges  with 
locks  that  are  easily  rendered  inoper- 
able by  exerting  the  slightest  pressure 
against  the  door,  a fact  known  to  prison 
officials  and  prisoners  since  the  facility 
opened  in  1986. 

Wilkinson  further  claimed  that  after 
the  attack  he  received  inadequate  medi- 
cal treatment  in  the  prison  infirmary 


and  that  Physician’s  Assistant  Phyllis 
Ellis  deliberately  prevented  him  from 
receiving  outside  medical  care.  Receiv- 
ing appropriate  medical  care,  Wilkinson 
claimed,  could  have  diminished  or  miti- 
gated the  physical  injuries  and  scarring 
that  he  suffered  as  a result  of  the  attack. 
Wilkinson  worked  out  a separate  settle- 
ment with  Ms.  Ellis  for  an 
additional  $30,000.00. 

The  State  ultimately 
agreed  to  a stipulated  settle- 
ment of  $635,000,  which 
includes  $ 1 50,000  to  purchase 
an  annuity.  No  additional  at- 
torneys’ fees  or  costs  were 
awarded. 

During  the  course  of 
the  lawsuit  the  DOC  con- 
ceded that  it  made  housing 
placements  of  prisoners 
based  on  their  race  and 
that  race  served  as  a proxy 
for  real  and  imagined  gang 
affiliations.  Wilkinson 
claimed  this  deliberate 
form  of  racial  segregation 
created  a racially  hostile 
environment  that  led  to 
his  attack.  As  reported  in 
PLN,  the  CBCC  has  long 
been  a bastion  of  white 
supremacy  by  its  staff  and 
the  DOC  has  settled  sev- 
eral race  discrimination 
and  hostile  work  environ- 
ment suits  brought  by  its 
minority  employees  at  the 
facility,  few  of  whom  stay 
there  for  long.  As  part  of 
the  settlement  the  DOC 
agreed  to  end  its 
race-based  cell  and 
pod  assignment 
policies.  The  crimi- 
nal prosecution  of 
Eggers  and  Curtis 
for  the  assault  on 
Wilkinson  is  still 
ongoing  five  years 
later,  with  Wilkin- 
son having  agreed 
to  testify  for  the 
state. 

Wilkinson 
was  represented 
by  attorneys  Jesse 


Wing  and  Jay  S.  Brown  of  the  vener- 
able Seattle,  Washington,  law  firm 
MacDonald,  Hoague  & Bayless.  See: 
Wilkinson  v.  State  of  Washington , 
Thurston  County  Superior  Court, 
Case  No.  05-2-02407-8  and  Wilkinson 
v.  Vail , USDC  WD  WA,  Case  No.  C05- 
CV-5656.  ¥* 
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Connecticut  Prisons  Begin  10%  Deductions  of  Prisoner  Monies 


The  Connecticut  Department  of 
Corrections  (CDOC)  has  put  into 
effect  a new  state  law  that  creates  savings 
accounts  for  prisoners.  The  new  law,  which 
took  effect  July  1,  2007,  allows  CDOC  to 
automatically  deduct  10  percent  of  any 
funds  that  are  deposited  to  a prisoner’s 
commissary  account. 

The  law  is  touted  as  a way  to  reduce 
recidivism.  “The  savings  account  is  a great 
idea  because  the  re-entry  phase  is  very  im- 
portant,” said  state  Rep.  Michael  Lawler. 
“Obviously,  the  vast  majority  of  people 
are  leaving  prison  with  nothing.” 

The  deduction  allows  a prisoner  to 
save  a maximum  of  $ 1 ,000.  After  reaching 
that  threshold,  the  CDOC  will  continue 
to  deduct  10  percent  of  all  monies  the 
prisoner  receives,  but  deposit  it  into  the 
State’s  general  fund  to  reimburse  the  state 
for  costs  of  incarceration.Apparently  the 
notion  of  reentry  and  preventing  recidi- 
vism maxes  out  after  $1,000. 

Critics  contend  most  prisoners  will 
never  be  able  to  save  $1,000.  The  pay  in 
CDOC  prisons  ranges  from  75  cents  per 
day  to  $1 .75  per  hour.  “If  you  could  come 
out  [with]  $1,000,  it  just  sounds  like  you’d 
have  to  be  in  there  for  years,”  says  former 
prisoner  Janette  Rodriguez. 

The  question  arises  of  what  prison- 
ers with  the  maximum  amount  would  do 
with  the  money.  Because  most  do  not  have 
proper  identification,  it  would  be  difficult 
to  establish  a bank  account.  One  former 
prisoner  thinks  releasees  with  that  type  of 
cash  may  squander  it  on  drugs.  “Am  I go- 
ing to  stay  out  of  trouble?  That’s  basically 
the  thing,”  says  Linda  Anthony,  who  was 
dropped  onto  the  streets  in  2002  with  no 
money  upon  release  from  prison.  “Will  I 
go  back  to  this  lifestyle?  Can  I deal  with 
this?  It’s  not  the  easiest  when  it’s  what 
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you’ve  done  for  the  last  few  years.” 

CDOC  is  looking  into  creating  ac- 
tual savings  accounts  for  prisoners,  which 
“would  be  significant  in  having  them 
develop  budgeting  skills,”  says  Deborah 
Rogalla,  resettlement  manager  at  Commu- 
nity Partners  in  Action.  But  if  the  prisoners 
cannot  spend  the  money  while  imprisoned 
it  is  difficult  to  see  what  budgeting  skills 
would  be  developed.  CDOC  Commis- 
sioner Theresa  Lantz,  who  pushed  the  law 
through  the  legislature  says,  “We’ve  still  got 
a ways  to  go.”  So  do  the  prisoners  trying  to 
save  money  at  such  low  wages. 


As  a practical  matter,  this  is  yet 
another  punitive  scheme  that  further  im- 
poverishes prisoners  under  the  guise  of 
“helping  them”.  If  the  real  goal  were  to 
assist  prisoners  upon  release  then  10%  of 
all  money  seized  by  the  government  for  a 
post  release  savings  account,  plus  accrued 
interest,  would  be  held  for  the  prisoner 
until  release,  not  just  the  first  $1,000.00. 
In  the  real  world,  how  far  does  $1,000  go 
for  people  getting  out  of  prison  who  need 
housing,  clothes,  food  and  work?  More- 
over, it  also  ignores  the  plight  of  lifers  who 
face  little  or  no  likelihood  of  release.  P 


Vermont  DOC:  Nations  Biggest  Prison 
Dispenser  of  Psychotropic  Medication 


It  is  not  questioned  by  those  familiar 
with  the  population  of  America’s 
prisoner  system  that  prisons  have  be- 
come the  main  provider  of  mental  health 
services  since  the  nation  dismantled  its 
psychiatric  hospital  system.  The  question, 
however,  is  what  is  a reasonable  percentage 
of  prisoners  that  should  be  on  psychotro- 
pic medication? 

While  there  is  no  clear  answer  to  that 
query,  it  is  clear  that  Vermont  leads  the 
nation  in  the  percentage  of  its  prison  popu- 
lation taking  such  medications.  In  2006, 
about  46  percent  of  Vermont  prisoners 
were  on  psychotropics  of  some  sort.  The 
next-closest  state,  according  to  Vermont 
Department  of  Corrections  (VDOC)  men- 
tal health  director  Dr.  Susan  Wehry,  had  24 
percent  of  its  prisoners  on  such  drugs. 

Seroquel  is  one  heavily  prescribed 
drug  in  the  Vermont  prison  system.  It  is 
an  anti-psychotic  drug  designed  for  people 
dealing  with  schizophrenia  or  bipolar  dis- 
order. Its  possible  side  effects  include  high 
blood  sugar,  which  can  lead  to  diabetes. 
Its  manufacturer,  AstraZeneca,  says  it 
can  also  cause  tardive  dyskinesia,  which 
is  “uncontrollable  movements  of  the  face, 
tongue,  or  other  parts  of  the  body”  that 
can  become  permanent. 

An  Associated  Press  freedom  of  in- 
formation request  found  that  at  VDOC’s 
Southern  Correctional  Facility  more  than 
20  percent  of  the  prison’s  population  were 
being  given  Seroquel,  even  though  only  38 
were  classified  as  mentally  ill,  or  half  of 
those  receiving  the  drug.  At  the  Southeast 
State  Correctional  Facility  for  woman, 
nearly  one-third  of  the  population  was 
taking  Seroquel  at  the  same  time. 


“The  question  is  why,”  said  Dr.  Jef- 
frey Metzner,  a Denver-based  psychiatrist 
that  studies  prison  mental  health  systems. 
“They  ought  to  figure  out  why.”  The  an- 
swer seems  simple  to  prison  doctors. 

“The  problem  in  prison  is  (drugs  are) 
given  to  a lot  of  people  to  quiet  them 
down,”  said  prison  mental  health  expert 
Dr.  Terry  Kupers,  a California  psychiatrist. 
“They’re  over-prescribed  for  people  who 
are  not  psychotic  but  who  are  not  sleeping 
or  who  are  disruptive  in  prisons.” 

While  VDOC  spent  $1.76  million 
buying  drugs  for  prisoners  in  2006,  that  is 
seen  as  cheaper  than  more  intensive  talk 
therapy  to  teach  social-coping.  “If  they’re 
warehousing  them  in  segregation  and  just 
giving  them  pills  to  quiet  them  down, 
that’s  not  treatment,”  said  Kupers. 

“Paradoxically,  prisoners  are  both 
overmedicated  and  undermedicated. 
They’re  undermedicated  when  prison 
health  authorities  won’t  supply  the  drugs 
the  inmates  had  been  prescribed  on  the 
outside,”  said  David  Fathi,  the  director 
of  Human  Rights  Watch’s  US  Programs. 
“And  they’re  overmedicated  in  the  sense 
that  often  medication  is  used  as  a sub- 
stitute for... very  staff-intensive  mental 
health  treatment. 

The  use  of  psychotropics  can  have 
serious  health  consequences  for  prisoners 
after  release.  After  serving  a short  sentence 
in  VDOC,  one  prisoner,  who  requested  to 
remain  anonymous,  was  diagnosed  with 
diabetes  after  having  been  prescribed 
Seroquel  in  prison.  “No  one  in  my  family 
has  ever  had  diabetes,”  he  said.  FJ 

Source:  Associated  Press 
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United  States  Sentencing  Commission  Approves 
Crack  Reform  For  Federal  Prisoners 


On  December  11, 2007,  the  day  af- 
ter the  Supreme  Court  affirmed 
a judge’s  decision  to  sentence  below  the 
guideline  range  based  on  the  unfairness 
of  the  crack  cocaine  sentencing  disparity, 
the  United  States  Sentencing  Commis- 
sion voted  to  make  retroactive  its  recent 
guideline  amendment  on  crack  cocaine 
offenses.  The  USSC’s  decision  now  makes 
an  estimated  19,500  persons  in  federal 
prison  eligible  for  a sentence  reduction 
averaging  more  than  two  years.  Releases 
are  subject  to  judicial  review  and  will  be 
staggered  over  30  years. 

“The  Commission’s  decision  marks 
an  important  moment  not  only  for  the 
19,500  people  retroactivity  will  impact, 
but  for  the  justice  system  as  a whole,” 
stated  Marc  Mauer,  Executive  Director  of 
The  Sentencing  Project.  “Today’s  action, 
combined  with  the  Court’s  decision  yes- 
terday, restores  a measure  of  rationality  to 
federal  sentencing  while  also  addressing 
the  unconscionable  racial  disparities  that 
the  war  on  drugs  has  produced.” 

The  Sentencing  Project  estimates  that 


once  the  sentencing  change  is  fully  imple- 
mented, there  will  be  a reduction  of  up  to 
$1  billion  in  prison  costs.  African  Ameri- 
cans comprise  more  than  80%  of  those 
incarcerated  for  crack  cocaine  offenses. 

The  Commission  sets  the  advisory 
guideline  range  that  federal  judges  use 
when  sentencing  defendants.  In  May, 
2007,  the  Commission  recommended 
statutory  reforms  and  proposed  to 
Congress  an  amendment  to  decrease  the 
guideline  offense  level  for  crack  cocaine 
offenses.  The  amendment  went  unchal- 
lenged by  Congress  and  went  into  effect 
on  November  1st.  The  Commission’s 
action  makes  that  guideline  change  ret- 
roactive to  persons  sentenced  prior  to 
November  1st. 

The  guideline  changes  do  not  affect 
the  mandatory  minimum  penalties  that 
apply  to  crack  cocaine,  which  can  only  be 
addressed  through  Congressional  action. 

“Justice  demands  that  Congress  take 
the  next  step  and  eliminate  the  harsh 
mandatory  minimums  for  low-level  crack 
cocaine  offenses,”  said  Mauer. 


The  Commission’s  vote  comes  a day 
after  the  United  States  Supreme  Court 
ruled  7-2  in  Kimbrough  v.  United  States 
that  a federal  district  judge’s  below- 
guideline  sentencing  decision  based  on  the 
unfairness  of  the  100  to  1 quantity  dispar- 
ity between  powder  and  crack  cocaine  was 
permissible.  In  June,  Sen.  Joseph  Biden 
introduced  the  Drug  Sentencing  Reform 
and  Kingpin  Trafficking  Act  of 2007 , legis- 
lation which  would  equalize  the  penalties 
for  crack  and  powder  cocaine  offenses. 
Biden’s  bill,  S.  1711,  aims  to  shift  federal 
law  enforcement’s  focus  from  street-level 
dealers  towards  high-level  traffickers. 
Which  has  supposedly  been  the  purpose 
of  mandatory  minimums  for  the  past  20 
years.  FJ 
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Seventh  Circuit  Rejects  Federal  Prisoner’s  Necessity  Defense 


The  Seventh  Circuit  found  that 
a federal  prisoner  had  failed 
to  prove  the  requisite  elements  of  the 
“necessity”  defense  in  a prison  weapon 
possession  prosecution. 

In  1992,  David  Sahakian  was  sen- 
tenced to  360  months  in  federal  prison  and 
was  confined  at  the  United  States  Peniten- 
tiary at  Marion,  Illinois  (USP-Marion),  “a 
federal  maximum  security  prison  with  a 
well  documented  history  of  violence.”  See, 
e.g.,  United  States  v.  Tokash, 2%2F3d962, 
966  (7th  Cir.  2002)  and  Caldwell  v.  Miller , 
790  F.2d  589,  592-93  (7th  Cir.  1986). 

During  the  late  1990s,  the  Aryan  Broth- 
erhood (AB)  and  the  DC  Blacks  were  rival 
gangs  at  USP-Marion.  The  AB  “maintained 
a running  oral  ‘hit  list’  of  black  prisoners 
that,  if  encountered,  should  be  attacked 
and/or  killed.”  AB  members  “and  associ- 
ated gangs  such  as  the  ‘Dirty  White  Boys,’ 
carried  . . . ‘shanks’ ...  in  their  rectal  cavities” 
to  avoid  detection  by  guards. 

On  May  18,  1999,  Dirty  White  Boys 
members  Richard  McIntosh  and  Carl 
Knorr  stabbed  black  prisoner  Terry 
Lamar  Walker  to  death  in  front  of  two 
USP-Marion  guards.  During  the  ensuing 
investigation,  an  AB/Dirty  White  Boys 
associate  turned  informant.  He  identified 
Sahakian  as  an  AB  “shot  caller,”  or  leader, 
and  said  Sahakian  ordered  Walker’s  murder 
as  a favor  to  the  Mexican  Mafia  gang. 

The  informant  told  guards  that  AB 
members  kept  shanks  concealed  in  their 
rectums.  He  provided  a list  of  AB  members, 
including  Sahakian,  whom  he  suspected 
were  carrying  concealed  shanks. 

Sahakian  admitted  to  having  a shank 
in  his  possession.  It  took  him  15  minutes 
“to  remove  the  shank,  wrapped  in  plastic, 
from  his  rectal  cavity.  Inside  of  the  plastic 
was  a four  and  one-half  inch  piece  of 
sharpened  metal  covered  with  a plastic 
tip  and  wrapped  in  toilet  paper.” 

After  months  of  investigation  and 
four  superseding  indictments,  Sahakian 
was  charged  with  first  degree  murder,  18 
U.S.C.  §§1111,  7(3)  and  (2),  conspiracy 
to  commit  first  degree  murder,  18  U.S.C. 
§ 1117,  and  possession  of  a weapon  in 
prison,  18  U.S.C.  § 1791(a)(2).  The  district 
court  granted  the  government’s  motion 
to  prevent  Sahakian’s  reliance  upon  the 
affirmative  defense  of  “necessity.” 

Following  a 69-day  jury  trial  and 
eight  days  of  deliberations,  a hung  jury 
was  declared  on  the  murder  and  con- 
spiracy charges,  which  were  dismissed. 
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The  jury  found  Sahakian  guilty  of  the 
weapons  offense  and  he  was  sentenced  to 
an  additional  60  months  in  prison. 

On  appeal,  the  Seventh  Circuit  rejected 
Sahakian’s  argument  that  the  lower  court 
improperly  excluded  the  “necessity”  defense. 
Citing  Tokash , a case  based  on  the  same 
incident  for  which  Sahakian  was  prosecuted 
[ PLN , April  2003,  p.29],  the  court  explained 
that  the  necessity  defense  requires  a show- 
ing that  the  defendant  “faced  an  imminent 
threat  of  serious  bodily  injury  or  death  and 
that  he  had  no  reasonable  legal  alternative  to 
avoid  that  threat.”  The  appellate  court  also 
observed  that  “imminent”  should  be  nar- 
rowly construed  in  the  prison  context  and 
requires  “more  than  a ‘generalized  unknown 
time  in  the  future.’”  The  threat  must  be 


The  Eleventh  Circuit  Court  of  Ap- 
peals has  reversed  an  Alabama 
federal  district  court’s  order  denying  jail 
officials’  motions  to  dismiss  on  qualified 
immunity  ground,  admonishing  the  dis- 
trict court  for  only  entering  “one  sentence 
orders  denying”  the  motions. 

Kevin  Danley  sued  under  42  U.S.C.  § 
1983,  alleging  “he  was  subjected  to  excessive 
force  and  then  denied  medical  treatment 
when,  as  a pretrial  detainee,  detention  of- 
ficers sprayed  him  with  pepper  spray”  while 
he  was  a pretrial  detainee  in  the  Lauderdale 
County  Detention  Center.  The  district 
court’s  orders  “perfunctorily  stated”  it  had 
considered  the  defendants’  motions  to  dis- 
miss and  was  “of  the  opinion  defendants’ 
motions  are  to  due  be  denied.” 


While  driving  in  Florida’s  Miami- 
Dade  County,  a 32-year-old 
female  was  pulled  over  for  allegedly 
following  another  car  too  closely.  The 
Miami-Dade  County  police  officer  ar- 
rested her  for  an  outstanding  warrant  for 
driving  with  an  invalid  driver’s  license. 

She  was  arrested  in  front  of  her 
daughter  and  grandmother,  detained  in 
jail  for  about  four  hours,  and  subjected 
to  a strip  search,  including  a vaginal 
examination.  She  filed  a lawsuit  claiming 
emotional  injuries  from  the  incident. 


immediate  and  there  can  be  no  reasonable 
alternative  to  violating  the  law. 

The  appeals  court  found  that  Sahakian 
had  failed  to  establish  that  he  faced  an  im- 
minent threat  based  upon  a rumor  that  there 
was  a contract  out  on  his  life.  Additionally, 
the  shank,  which  took  him  15  minutes  to 
retrieve,  would  have  been  of  no  use  to  him 
if  he  faced  an  imminent  threat.  “It  is  unlikely 
that  a prospective  attacker  would  extend  the 
courtesy  of  allowing  him  to  retrieve  the  knife 
before  taking  his  life,”  the  court  observed. 
Finally,  the  Seventh  Circuit  found  that 
Sahakian  fell  far  short  of  establishing  “that 
he  had  exhausted  all  other  reasonable  legal 
alternatives  before  he  decided  to  take  matters 
into  his  own  hands.”  See:  United  States  v. 
Sahakian,  453  F.3d  905  (8th  Cir.  2006).  ¥* 


The  Eleventh  Circuit  said  it  has  ad- 
monished, many  times,  district  courts  that 
fail  to  contain  sufficient  explanations  of 
their  rulings  to  allow  meaningful  appellate 
review.  While  the  Eleventh  Circuit  could 
review  the  record  and  applicable  case  law 
to  render  a reasoned  decision  on  qualified 
immunity,  “this  is  the  responsibility  of  the 
district  court  in  the  first  instance.” 

The  district  court’s  order  was  reversed 
with  instructions  to  enter  a reasoned  or- 
der. See:  Danley  v.  Allen,  480  F.3d  1090 
(11th  Cir.  2007). 

On  Remand  the  district  court  again 
denied  the  defendant  jail  officials  motion 
for  summary  judgment,  this  time  in  a 15 
page  opinion.  See:  Danley  v.  Allen,  485  F. 
Supp.  2d  1260  (ND  AL  2007)  P 


The  warrant  was  for  a woman  with 
the  same  last  name  and  birth  date.  The 
plaintiff  argued  the  officer  should  have 
realized  it  was  a case  of  mistaken  identity 
because  the  plaintiff’s  first  and  middle 
names  were  different  and  her  address  was 
different  from  the  person  being  sought. 

Prior  to  trial,  the  County  settled 
the  case  for  false  arrest  by  awarding  the 
plaintiff  $25,000  in  December  2006.  See: 
Plaintiff  v.  Miami-Dade  County,  Miami- 
Dade  County  Circuit  Court,  Case  No: 
06-04336-CA27.  F* 


Eleventh  Circuit  Condemns  One-Sentence 
Qualified  Immunity  Denial  Order 


$25,000  Settlement  in  Miami 
False  Arrest,  Strip  Search  Suit 
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Some  Australian  Prisoners  Entitled  to  Vote 


The  High  Court  of  Australia  has 
held  that  a 2006  law  prohibiting 
prisoners  serving  a sentence  of  less  than 
three  years  from  voting  was  invalid  under 
the  Commonwealth  Constitution. 

The  special  action  before  The  High 
Court  challenged  the  Commonwealth 
Electoral  Act  amendment  of  2006.  Prior 
to  that  amendment,  prisoners  serving 
three  years  or  more  were  not  entitled  to 
vote.  The  amendment  provided  that  any 
prisoner  serving  a sentence  of  imprison- 
ment was  not  entitled  to  vote. 


In  finding  that  the  amendment 
violated  sections  7 and  24  of  the  Com- 
monwealth Constitution,  The  High  Court 
upheld  the  pre-2006  legislation  prohibit- 
ing prisoners  with  sentences  longer  than 
three  years  from  voting,  holding  that  it 
remained  in  force  and  was  valid.  The  2006 
amendment,  however,  was  struck  down  as 
an  invalid  law. 

The  Court  awarded  the  plaintiff  half 
of  her  costs.  See:  Vicki  Lee  Roach  v.  Elec- 
toral Commissioner  and  Commonwealth  of 
Australia,  HCA  43  (2007).  FI 
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Summary  Dismissal  of  Court  Access  Claim  Reversed 


The  Seventh  Circuit  Court  of  Ap- 
peals reversed  a lower  court’s  sua 
sponte  dismissal  of  a prisoner’s  access- 
to-courts  lawsuit  for  failure  to  state  a 
claim.  The  appellate  court  also  held  that 
the  prisoner  was  entitled  to  amend  his 
complaint. 

Indiana  prisoner  Kenneth  Marshal 
filed  a handwritten,  pro  se  complaint  in 
federal  court  on  June  25, 2003.  He  alleged 
that  prison  officials  implemented  a restric- 
tive law  library  policy  which  diminished 
his  library  access.  He  claimed  that  his  in- 
ability to  prepare  for  a May  29, 2003  court 
proceeding  resulted  in  denial  of  “credit 
time”  to  which  he  was  entitled. 

Before  the  defendants  were  served, 
on  September  3,  2003,  Marshall  sought 
leave  to  amend  his  complaint  to  (1)  name 
previous  Doe  defendants;  (2)  increase  his 
damages  request;  (3)  demand  a jury  trial; 
and  (4)  attach  several  exhibits  and  af- 
fidavits. His  petition  “also  contained  new 
factual  allegations  that  suggested  a claim 
for  retaliation.” 

On  November  24,  2003,  the  district 
court  issued  a single-sentence  order  de- 
nying Marshall’s  motion  to  amend.  On 
December  18,  2003,  the  court  dismissed 
Marshall’s  action  pursuant  to  the  screen- 
ing provisions  of  28  U.S.C.  § 191 5A(b)(l), 
finding  that  Marshall  had  failed  to  state 
a viable  claim  for  relief.  The  dismissal 
was  based  on  the  court’s  interpretation 
of  Lewis  v.  Casey , 518  U.S.  343  (1996) 
as  requiring  prisoners  to  allege  that  they 
were  prevented  from  filing  a complaint 
or  appeal  in  order  to  state  a valid  access- 
to-courts  claim.  The  court  found  that 
Marshall  failed  to  meet  this  standard. 

The  Seventh  Circuit  reversed.  The 
appeals  court  explained  that  under  the 
“notice-pleading  system”  of  the  Federal 
Rules  of  Civil  Procedure  (FRCP),  prison- 
ers need  not  plead  facts  or  legal  theories. 
They  must  only  set  out  a “short  and 
plain  statement  of  the  claim”  sufficient 
to  notify  defendants  of  the  claims  against 
them  and  enable  them  to  file  an  answer. 
When  applied  to  prisoner  access-to-courts 
claims,  however,  “notice  pleading  requires 
plaintiffs  to  'make  specific  allegations  as 
to  the  prejudice  suffered  because  of  the 
defendants’  alleged  conduct.’”  Ortloff  v. 
United  States , 335  F.3d  652,  656  (7th  Cir. 
2003)  (citing  Martin  v.  Davies , 917  F.2d 
336,  340  (7th  Cir.  1990)). 

The  Seventh  Circuit  explained,  how- 
ever, that  the  requirement  of  alleging 


“specific  prejudice  should  not  be  under- 
stood as  an  onerous  fact-pleading  burden; 
it  is  simply  a requirement  that  a prisoner’s 
complaint  spell  out,  in  minimal  detail,  the 
connection  between  the  alleged  denial  of 
access  to  legal  materials  and  an  inability  to 
pursue  a legitimate  challenge  to  a convic- 
tion, sentence,  or  prison  conditions.” 

Applying  these  lenient  pleading 
standards  to  Marshall’s  complaint,  the 
appellate  court  concluded  that  “his 
allegations  sufficiently  stated  a claim 
for  denial  of  access  to  the  courts.” 
The  Seventh  Circuit  also  rejected  the 
lower  court’s  narrow  reading  of  Lewis 
as  confining  “access-to-court  claims  to 
situations  where  a prisoner  has  been 
unable  to  file  a complaint  or  an  appeal. 
Indeed,  Lewis  explained  that  a prisoner 
could  prove  a denial  of  access  to  the 


The  U.S.  Fourth  Circuit  Court  of 
Appeals  vacated  and  remanded 
a district  court’s  grant  of  summary  judg- 
ment to  prison  officials  who  had  denied  a 
Virginia  prisoner  access  to  special  Rama- 
dan meals  and  religious  services. 

In  2002,  Jack  Lee,  warden  of  Vir- 
ginia’s Keen  Mountain  Correctional 
Center,  instituted  a policy  detailing  pro- 
cedures for  the  observance  of  Ramadan, 
the  Muslim  holy  month,  during  which 
adherents  fast  during  daylight  hours  and 
attend  special  pre-dawn  and  post-sunset 
services.  According  to  the  policy,  prison- 
ers approved  to  participate  in  the  fast 
would  receive  special  meals  in  the  prison 
chow  hall.  The  policy  further  stated  that 
any  prisoner  caught  eating  during  daylight 
hours  would  be  barred  from  participating 
in  the  fast  and,  by  extension,  the  morning 
prayer  service. 

In  2002,  Ramadan  ran  from  No- 
vember 5 through  December  4.  Six  days 
into  the  holy  month,  on  December  1 1 , 
prisoner  Leroy  Lovelace,  who  described 
his  interactions  with  prison  staff  as 
“contentious,”  was  denied  his  special 
evening  meal.  Staff  informed  him  that 
his  participation  had  been  discontinued 
because  Officer  K.  Lester  had  submitted 
an  incident  report  alleging  he  had  seen 
Lovelace  eating  in  the  prison  chow  hall  at 


courts  by  showing  that  a complaint  he 
prepared  and  filed  'was  dismissed  for 
failure  to  satisfy  some  technical  require- 
ment which,  because  of  deficiencies  in 
the  prison’s  legal  assistance  facilities,  he 
could  not  have  known.’” 

The  Seventh  Circuit  also  found  that 
under  FRCP  15(a),  Marshall  “had  a right 
to  amend  his  complaint  'as  a matter  of 
course.’  The  district  court’s  summary  de- 
nial of  Marshall’s  request  to  amend  was 
thus  contrary  to  Rule  15(a).”  Therefore, 
“Marshall  should  have  been  permitted 
to  amend  his  complaint  to  identify  previ- 
ously unnamed  defendants,  to  make  a 
jury  demand,  and  to  increase  his  dam- 
ages claim  to  $10,000.”  He  also  should 
have  been  allowed  to  allege  his  post-filing 
retaliation  claim.  See:  Marshall  v.  Knight , 
445  F.3d  965  (7th  Cir.  2006).  P 


approximately  12:35  that  afternoon. 

Prison  officials  dismissed  Lovelace’s 
assertions  that  he  had  not  broken  his  fast 
and  that  Lester  was  mistaken.  As  a con- 
sequence, Lovelace  was  prohibited  from 
participating  in  the  remaining  24  days  of 
Ramadan. 

After  exhausting  his  administrative 
remedies  Lovelace  filed  suit,  pro  se,  in 
the  U.S.  District  Court  for  the  Western 
District  of  Virginia  against  Warden  Lee, 
Assistant  Warden  Gene  Shinault,  and 
Officer  Lester.  He  asserted  claims  under 
the  First  and  Fourteenth  Amendments 
(freedom  of  religion  and  due  process, 
respectively)  and  the  Religious  Land  Use 
and  Institutionalized  Persons  Act  (RLU- 
IPA),  42  U.S.C.  §§  2000cc,  et  seq.  The 
district  court  granted  summary  judgment 
to  all  three  defendants  on  September  13, 
2004,  and  Lovelace  appealed. 

The  Fourth  Circuit  held  that  the 
district  court  had  erred  in  granting  sum- 
mary judgment  to  Lester  in  his  individual 
capacity  on  the  RLUIPA  and  free  exercise 
claims,  and  to  Warden  Lee  in  his  official 
capacity. 

The  RLUIPA  prohibits  the  gov- 
ernment from  imposing  a “substantial 
burden”  on  the  religious  exercise  of 
prisoners  “unless  the  government  demon- 
strates that  the  burden  is  'in  furtherance  of 


Fourth  Circuit  Finds  Virginia  Prisoner’s 
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a compelling  governmental  interest’  and  is 
‘the  least  restrictive  means  of  furthering 
that  ...  interest.’”  According  to  the  ap- 
pellate court,  Lovelace’s  inability  to  fast 
or  attend  religious  services  constituted 
a “substantial  burden”  under  the  RLU- 
IPA.  As  such,  it  was  the  government’s 
responsibility  to  prove  that  the  burden  in 
question  was  the  “least  restrictive  means 
of  furthering  a compelling  governmental 
interest.” 

Moreover,  according  to  the  appeals 
court,  it  made  no  difference  how  this 
deprivation  was  characterized;  i.e.,  as 
a disciplinary  sanction.  Thus,  prison 
officials  would  have  to  provide  some 
explanation  as  to  why  the  policy  was  the 
least  restrictive  means  of  accomplishing 
a compelling  interest. 

With  regard  to  Lester,  the  Fourth  Cir- 
cuit held  that  a genuine  question  existed 
as  to  whether  he  intentionally  deprived 
Lovelace  of  his  free  exercise  rights.  The 
Court  noted  that  Lester  remained  firm 
in  his  conviction  that  he  had  correctly 
identified  Lovelace  in  the  chow  hall  on 
December  1 1 , 2002  - until,  that  is,  he  was 
required  to  submit  a sworn  affidavit  to  the 
court  nearly  a year  later.  Lester  then  con- 
tended in  his  affidavit  that  he  had  simply 


misidentified  Lovelace  and  that  it  was  an 
honest  mistake. 

Contrary  to  Lester’s  assertion,  howev- 
er, evidence  indicated  that  he  had  searched 
Lovelace’s  cell  six  months  prior  to  the 
Ramadan  incident;  had  “often  monitored 
the  chow  hall  line  where  Lovelace  was  re- 
quired to  identify  himself  at  close  range”; 
worked  the  control  booth  in  Lovelace’s 
housing  unit;  and  had  routine  interaction 
with  Lovelace  on  many  occasions. 

The  appellate  court  further  held  that 
summary  judgment  was  appropriate  with 
regard  to  Warden  Lee  and  Assistant  War- 
den Shinault  in  their  individual  capacities 
because  their  actions  suggested  “only 
misconduct,  not  intentional  conduct  with 
regard  to  Lovelace’s  religious  exercise 
rights.”  Summary  judgment  to  Shinault 
in  his  official  capacity  was  also  appropri- 
ate, the  appeals  court  concluded,  because 
it  was  Warden  Lee,  not  Shinault,  who 
instituted  the  Ramadan  policy. 

Based  on  this  reasoning,  the  Fourth 
Circuit  vacated  the  district  court’s  grant 
of  summary  judgment  to  Lester  in  his 
individual  capacity  and  to  Warden  Lee 
in  his  official  capacity,  and  remanded  for 
further  proceedings.  See:  Lovelace  v.  Lee, 
472  F.3d  174  (4th  Cir.  2006). 


Upon  remand,  on  August  24,  2007, 
the  District  Court  again  granted  sum- 
mary judgment  in  favor  of  Warden  Lee 
as  to  Lovelace’s  RLUIPA  and  free  exercise 
claims,  finding  that  a “one  strike”  policy 
of  removing  prisoners  who  were  observed 
breaking  their  fast  from  the  special  Rama- 
dan meal  schedule  was  both  constitutional 
and  did  not  violate  the  RLUIPA.  The 
District  Court  reserved  granting  summary 
judgment  to  the  Warden  on  Lovelace’s 
procedural  due  process  claim,  pending 
proof  that  the  DOC  had  instituted  a 
policy  requiring  positive  identification 
of  prisoners  accused  of  breaking  their 
fast  before  they  are  removed  from  the 
Ramadan  list. 

The  prison  has  since  changed  its 
Ramadan  policy  and  now  allows  prison- 
ers who  are  barred  from  participating  in 
special  Ramadan  meals  to  still  attend  re- 
ligious services.  Lovelace’s  claims  against 
Officer  Lester  were  upheld  and  the  case 
against  Lester  is  pending.  See:  Lovelace 
v.  Lee , USDC,  WD  VA,  Case  No.  7:03-cv- 
00395,  2007  WL  2461750.  F* 
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Michigan  Anti-Civil  Rights  Amendment  Declared  Unconstitutional 


The  U.S.  District  Court  for  the 
Eastern  District  of  Michigan 
declared  unconstitutional  a March  2000 
amendment  to  Michigan’s  Elliot-Larson 
Civil  Rights  Act  (ELCRA),  which  had 
stripped  prisoners  from  protection  against 
discrimination.  This  important  ruling, 
which  is  being  appealed  by  the  state,  found 
Michigan’s  zeal  to  declare  “open  season” 
on  discrimination  against  prisoners  to 
be  as  fundamentally  violative  of  the  U.S. 
Constitution’s  Equal  Protection  Clause  as 
was  Colorado’s  bigoted  statute  prohibiting 
any  taxpayer-paid  governmental  effort  that 
would  protect  homosexuals  - a law  that  was 
struck  down  by  the  U.S.  Supreme  Court  in 
Romer  v.  Evans , 517  U.S.  620  (1996). 

The  ELCRA  was  originally  inter- 
preted by  the  Michigan  Court  of  Appeals 
to  include  prisoners  under  its  umbrella  of 
protection.  (See:  Neal  v.  Michigan  Dept  of 
Corrections , 232  Mich.App.  730  (1998)). 
In  response  to  Neal , the  distraught  Michi- 
gan Legislature  amended  the  ELCRA  in 
2000  to  expressly  declare  “the  original 
intent  of  the  legislature  that  an  individual 
serving  a sentence  of  imprisonment  in  a 
state  or  county  correctional  facility  is  not 
within  the  purview  of  this  act.” 

The  plaintiffs,  female  prisoners,  who 
were  supported  in  amicus  curiae  briefs 
by  the  Michigan  ACLU  and  the  Women 
Lawyers  Association  of  Michigan,  sued 
the  state  in  federal  court  alleging  that  the 
amendment  violated  the  Equal  Protec- 
tion Clause,  was  a bill  of  attainder,  and 
violated  international  treaties.  The  district 
court  first  determined  that  “the  ELCRA  is 
Michigan’s  exclusive  statutory  mechanism 
for  enforcing  the  Michigan  constitution’s 
equal  protection  clause.  Mich.  Const,  of 
1963,  Art.  I,  §2.” 
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by  John  E.  Dannenberg 

Analyzing  the  equal  protection  com- 
plaint, the  court  applied  the  deferential 
“rational  basis”  level  of  scrutiny.  Here, 
the  burden  was  to  show  that  the  amend- 
ment advanced  a legitimate  governmental 
interest,  even  if  it  worked  to  the  disadvan- 
tage of  a particular  group.  The  district 
court  cited  Romer , supra  at  633:  “A  law 
declaring  that  in  general  it  shall  be  more 
difficult  for  one  group  of  citizens  than  for 
all  others  to  seek  aid  from  the  government 
is  itself  a denial  of  equal  protection  of  the 
laws  in  the  most  literal  sense.” 

Michigan  did  not  argue  that  the 
amendment  to  the  ELCRA  advanced 
any  legitimate  penological  interest  - only 
that  it  saved  money  by  deterring  frivolous 
lawsuits.  Michigan  added  that  prisoners 
could  still  seek  redress  of  grievances  in 
federal  court  under  42  U.S.C.  § 1983. 
The  court  found  this  argument  missed 
the  point,  as  it  failed  to  address  whether 
the  ELCRA  amendment  was  rationally 
related  to  a legitimate  governmental 
interest. 

Moreover,  rather  than  just  “deter- 
ring” prisoners’  (state)  lawsuits,  the 


Convicted  felons  suffer  many  civil 
disabilities,  even  after  discharge 
from  custody  and  post-release  supervi- 
sion. In  California,  a person  whose 
criminal  past  includes  a “crime  against 
a person”  is  precluded  from  working  in 
a state-licensed  community  care  facility. 
(Cal.  Health  & Safety  Code  §§  1502(a), 
1522(c)(3)  and  1522(g)(1)). 

The  California  Court  of  Appeal, 
First  District,  held  that  the  crime  of  first 
degree  burglary  when  a non-accomplice 
is  home  (an  “occupied  burglary”),  while 
clearly  a serious  offense  (Calif.  Penal 
Code  § 667.5(c)),  is  not  “a  crime  against 
a person”  for  the  purpose  of  excluding 
felons  from  employment  at  licensed  com- 
munity care  facilities. 

Jane  Doe  and  Mary  Glesmann  had 
been  denied  employment  by  Rita  Saenz, 
Director  of  the  Department  of  Social 
Services,  solely  because  a check  of  their 
criminal  backgrounds  revealed  convic- 


ELCRA  amendment  “completely  pre- 
cludes” them.  Noting  Michigan’s  sordid 
history  of  sexual  abuse  of  female  prisoners 
(See:  Everson  v.  MDOC,  391  F.3d  737  (6th 
Cir.  2005)),  the  district  court  found  Mich- 
igan’s position  “troubling.” 

The  court  concluded  that  the  March 
2000  amendment  to  the  ELCRA  “denies 
prisoners  the  basic  protections  against 
discrimination  that  all  others  are  afforded 
under  Michigan  law,  as  required  by  Article 
I,  Section  Two  of  the  Michigan  Constitu- 
tion.” Accordingly,  the  district  court  struck 
down  the  ELCRA  amendment  as  violative 
of  prisoners’  equal  protection  rights,  and 
flatly  declared  it  unconstitutional.  The 
court  did  not  need  to  address  the  plaintiffs’ 
other  claims.  See:  Mason  v.  Granholm, 
U.S.D.C.  (E.D.  Mich.),  Case  No.  05-73943 
(January  23,  2007),  2007  WL  201008. 

Two  months  later,  the  district  court 
denied  the  state’s  request  for  a stay  of 
its  ruling  pending  an  appeal  to  the  Sixth 
Circuit.  See:  Mason  v.  Granholm , U.S.D.C. 
(E.D.  Mich.),  Case  No.  05-73943  (March 
7, 2007),  2007  WL  734990.  Both  decisions 
are  unpublished. 


tions  for  first  degree  burglary.  Saenz 
also  denied  the  applicants’  request  for  a 
no-crime-against-a-person  exemption  to 
their  statutory  preclusion  from  working 
in  community  care  facilities. 

The  San  Francisco  Superior  Court 
found  for  the  plaintiffs  and  the  Court  of 
Appeal  affirmed.  The  appellate  court  also 
affirmed  that  another  plaintiff,  who  had 
been  convicted  of  second-degree  robbery 
and  had  obtained  a certificate  of  rehabili- 
tation, yet  was  statutorily  ineligible  for  an 
exemption,  raised  a valid  equal  protection 
claim  when  persons  convicted  of  more 
serious  crimes  such  as  murder  were  eligible 
for  exemptions.  See:  Doe  v.  Saenz , 140  Cal. 
App.4th  960,  45  Cal.Rptr.3d  126  (Cal. 
App.  1 Dist.  2006).  P 
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Prisoner’s  Oral  Complaints  Worthy  of  First  Amendment  Protection; 
$1  in  Damages  and  $1.50  in  Fees  Awarded 


The  Seventh  Circuit  Court  of  Ap- 
peals has  held  that  a prisoner’s 
oral  complaints  about  matters  of  “public 
concern”  that  are  designed  to  “urge  a 
change  of  any  prison  policy”  are  protected 
by  the  First  Amendment. 

Before  the  court  were  the  cross-ap- 
peals of  parties  in  a civil  rights  case  filed 
by  Illinois  prisoner  Alex  Pearson.  Those 
appeals  resulted  after  an  Illinois  federal 
jury  found  the  actions  of  prison  social 
worker  Kristen  Kwasniewski  and  Tamms 
Correctional  Center  Warden  George 
C.  Welborn  were  retaliatory  in  nature, 
and  awarded  Pearson  nominal  damages 
of  $1.00.  Pearson  appealed  the  district 
court’s  denial  of  his  post-trial  motion  re- 
lated to  attorney  fees,  while  Welborn  and 
Kwasniewski  appealed  the  jury  verdict. 

Pearson’s  complaint  alleged  that  he 
received  a retaliatory  disciplinary  “ticket” 
because  of  his  complaints  about  condi- 
tions in  the  J-pod  program  at  Tamms, 
and  because  he  refused  to  be  an  informant 
against  the  Gangster  Disciplines,  a gang 
he  had  denounced  affiliation  with.  In  or- 
der to  leave  Tamms,  such  a denunciation 
was  required. 

Tamms  is  a lockdown  prison  that 
allows  only  one  hour  of  “individualized 
recreation”  in  a 30-foot  long,  15-foot 
wide  partially-covered  cement  enclosure. 
Otherwise,  23-hour  lockdown  ensues. 
Prisoners  must  go  through  the  J-pod  pro- 
gram, a 30-day  pre-transfer  unit,  before 
leaving  Tamms.  Prison  officials  encour- 
aged prisoners  to  present  their  complaints 


and  suggestions  on  how  that  program 
could  be  improved. 

Among  his  complaints,  Pearson 
objected  to  no  outside  recreation  while 
in  J-pod.  He  also  complained  about  be- 
ing shackled  to  others  while  sitting  at  a 
small  table  during  group  therapy.  Those 
complaints  were  the  same  as  issues  raised 
by  other  prisoners;  nevertheless,  they 
upset  prison  officials.  Warden  Welborn 
questioned  Pearson  about  his  complaints, 
and  finally  told  Pearson  that  if  he  ever 
sued  him,  he  would  never  leave  Tamms. 
Another  problem  faced  by  Pearson  was 
prison  officials’  insistence  that  he  assist 
with  their  internal  investigation  against 
the  Gangster  Disciples. 

On  several  occasions,  Kwasniewski 
approached  Pearson’s  cell  while  he  was 
urinating.  She  wrote  him  a disciplin- 
ary “ticket”  for  masturbating.  After  the 
ticket  stuck,  despite  Pearson’s  roommate 
verifying  his  urination  defense,  Pearson’s 
release  from  Tamms  was  set  back  almost 
1 8 months.  That  was  the  only  disciplinary 
ticket  Pearson  received  at  Tamms,  and  it 
was  issued  just  two  days  before  he  was  to 
transfer  to  another  facility. 

The  Seventh  Circuit  refused  to  hear 


Kwasniewski’s  arguments  on  appeal 
because  they  had  not  been  presented  in 
a post-trial  motion  in  the  district  court. 
The  appellate  court  also  refused  to 
comment  on  Welborn’s  contention  that 
Pearson  had  no  First  Amendment  right 
to  refuse  to  be  an  informant.  Because  the 
jury’s  verdict  was  a combination  find- 
ing on  the  informant  claim  and  the  oral 
complaints,  the  Seventh  Circuit  focused 
on  the  complaints. 

The  appeals  court  held  that  prisoners 
have  a clear  right  to  make  complaints  to 
effect  a change  in  prison  policy.  Both  oral 
and  written  complaints  carry  constitu- 
tional protection;  to  require  a prisoner’s 
complaints  to  be  reduced  to  writing  would 
give  prison  officials  a free  pass  to  retaliate 
for  oral  complaints.  Thus,  Welborn  was 
not  entitled  to  qualified  immunity. 

Addressing  Pearson’s  attorney  fees 
issue,  the  Seventh  Circuit  concluded  that 
the  PLRA’s  fee  cap  provision  (42  U.S.C. 
§ 1997e(d)(2))  applied,  which  limited  his 
attorney  fees  to  150%  of  the  award  of 
nominal  damages,  or  $1.50.  The  district 
court’s  judgment  was  affirmed.  See: 
Pearson  v.  Welborn , 471  F.3d  732  (7th 
Cir.  2006).  F* 
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Argentina:  On  November  5,  2007,  29 
prisoners  died  in  a fire  at  the  maximum 
security  prison  in  Santiago  del  Estero.  The 
fire  was  set  to  distract  guards  from  an  escape 
attempt  and  quickly  spread.  Most  of  the  vic- 
tims died  of  smoke  inhalation.  No  escapes 
occurred.  Riot  police  restored  order  after 
almost  200  relatives  of  prisoners  tried  to 
break  through  barricades  into  the  prison. 

Arizona:  On  October  17,  2007,  Elsa 
Gutierrez,  33,  a guard  at  the  men’s  prison 
in  Yuma  was  charged  with  sexually  as- 
saulting a male  prisoner. 

California:  In  September,  2007, 
Christina  Rojas,  25,  and  Imelda  Radillo, 
22,  were  arrested  by  Merced  police  on 
charges  they  had  used  stolen  credit  cards 
to  fund  phone  accounts  for  prisoners 
in  the  Merced  county  jail.  In  July  the 
women  had  carried  out  a protest  outside 
the  jail  where  they  wore  mock  orange  jail 
jumpsuits  to  show  solidarity  with  the  jail 
prisoners  after  guards  had  stormed  four 
cells  and  brutally  beaten  the  prisoner 
occupants  and  shot  them  with  bean  bag 
rounds  and  rubber  pellets.  Prosecutors 
claim  the  women  activists  are  members  of 
the  Nortenos  street  gang  and  have  sought 
gang  enhancements  against  them.  The 
women  could  not  be  reached  by  the  media 
for  comment  but  Radillo ’s  brother  Pablo 
Guiterrez  said  he  believed  his  sister  was 
being  targeted  by  police  for  organizing  the 
protest.  Police  denied  the  allegation. 

Colorado:  On  September  13,  2007, 
Richard  Harris,  52,  a guard  at  the  Ar- 
kansas valley  Correctional  Facility  was 
arrested  and  charged  with  attempted 
sexual  exploitation  of  a child.  Harris  al- 
legedly trolled  internet  chat  rooms  and 
contacted  an  undercover  policeman  pos- 
ing as  a 15  year  old  girl  and  requested 
sexually  explicit  photos  and  he  attempted 
to  arrange  a meeting  as  well. 

England:  On  September  3,  2007, 
prison  guard  union  leaders  expressed 
indignation  that  during  a strike  by  guards 
upset  over  being  paid  their  2.5%  raise  in 
two  installments,  prison  administrators 
had  paid  prisoners  two  pounds  a day 
(almost  $4  US)  for  good  behavior.  This 
occurred  primarily  at  prisons  housing 
male  sex  offenders.  Prison  administrators 
defended  the  decision  saying  it  the  pris- 
oners were  paid  to  compensate  them  for 
money  they  would  have  otherwise  earned 
by  working  but  due  to  the  strike  induced 
lockdown  they  were  unable  to  work. 

Indiana:  On  October  3, 2006,  Antho- 
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News  in  Brief: 

ny  Tyler,  33,  a guard  at  the  Marion  county 
Juvenile  Detention  Center  in  Indianapolis 
pleaded  guilty  to  sexually  abusing  female 
prisoners  between  the  ages  of  13  and  15. 
As  part  of  his  plea  bargain  to  official 
misconduct  charges,  prosecutors  dropped 
sexual  misconduct  with  a minor  and  child 
solicitation  charges  against  him.  He  was 
sentenced  to  one  year  of  home  detention. 
The  sentence  reflects  the  concerns  of  the 
state  when  child  molestation  victims  hap- 
pen to  be  prisoners  and  their  captors  are 
the  perpetrators. 

Indiana:  On  September  15, 2007,  Jesse 
Johnson,  31,  a prisoner  at  the  Industrial 
Correctional  Facility  in  Pendleton  was 
arrested  on  domestic  battery  charges  after 
he  strangled  his  wife  Theresa  Johnson 
during  a visit.  The  two  are  in  the  midst  of 
divorce  proceedings  and  Jesse  was  angry 
Theresa  had  not  brought  $70  he  needed 
to  repay  a debt  to  another  prisoner  and 
accused  her  of  cheating  on  him.  When 
she  tried  to  leave  the  visiting  room  Jesse 
wrapped  his  hands  around  her  neck  and 
began  to  strangle  her  while  she  held  their 
four  month  old  daughter.  Jesse  is  serving 
a 12  year  sentence  for  burglary. 

Maryland:  On  October  15,  2007, 
Darius  Solers,  27,  was  stabbed  to  death 
in  the  Baltimore  Detention  Center  by 
other  prisoners.  No  motive  was  given  for 
the  assault. 

Massachusetts:  On  June  23,  2007, 
Francine  Melanson,  46,  the  chief  court 
officer  for  the  Dudley  District  court 
was  charged  with  stealing  prescription 
painkillers  from  prisoners  in  her  custody. 
After  a female  prisoner  complained  that 
her  Hydrocodone  pills  were  missing  after 
a court  appearance,  state  police  installed 
a surveillance  camera  which  caught 
Melanson  stealing  prisoners’  drugs.  She 
was  suspended  without  pay  pending  the 
outcome  of  the  criminal  charges. 

New  Jersey:  On  September  21,  2007, 
infectious  disease  and  environmental  ex- 
perts conducted  tests  at  the  Edna  Mahon 
Correctional  Facility  for  Women  after  a 
woman  prisoner  contracted  Fegionnaire’s 
disease.  No  other  prisoners  were  diag- 
nosed with  the  sometimes  fatal  disease 
which  is  caused  by  contaminated  water 
in  aerosol  form. 

North  Carolina:  On  June  19,  2007, 
Christopher  Conner,  a guard  at  the  federal 
Rivers  Correctional  Facility  in  Winton 
pleaded  guilty  to  depriving  a prisoner  of 
his  civil  rights  and  making  a false  state- 
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ment.  The  charges  stem  from  Conner  and 
two  other  guards  beating  prisoner  Demar- 
rieo  Davis  in  March,  2006,  and  then  trying 
to  cover  up  the  incident. 

Ohio:  On  July  25, 2007,  Robert  Cline, 
26,  a guard  at  the  Dayton  Correctional 
Institution  was  arrested  and  charged  with 
drug  possession  after  police  pulled  his  car 
over  and  discovered  marijuana,  Oxycontin 
and  cash  inside  his  car. 

Tennessee:  On  October  12,  2007, 
Omega  Feach,  17,  a prisoner  at  the  Chad 
Youth  Enhancement  Center  in  Clarksville, 
was  strangled  to  death  in  a confronta- 
tion with  two  employees  at  the  prison  for 
troubled  youth.  Feach  was  a Philadelphia 
native  sent  to  the  facility  by  Pennsylvania 
authorities  along  with  dozens  of  other 
emotionally  troubled  youth  claiming  no 
other  facility  would  take  them. 

Texas:  On  October  26,  2007,  the 
guard  driver  of  a prison  van  employed 
by  Wackenhut  Corporation  died  when 
the  vehicle  swerved  off  a rural  highway 
near  San  Isidro  and  flipped  over.  The  van 
was  transporting  a 9 year  old  boy  from 
El  Salvador  who  is  a prisoner  of  the  Im- 
migration, Customs  Enforcement  agency. 
The  child  was  not  injured. 

Vermont:  On  September  20,  2007,  75 
prisoners  and  an  undisclosed  number  of 
prison  employees  at  the  350  bed  Southern 
State  Correctional  Facility  in  Springfield 
were  diagnosed  with  strep  throat.  The 
prison  was  placed  on  “medical  lockdown” 
to  halt  the  spread  of  the  disease.  The  lock- 
down  was  lifted  after  3 days. 

Virginia:  On  November  1,  2007, 
Alfreda  Best,  a guard  at  the  Federal  Cor- 
rectional Center  in  Petersburg  pleaded 
guilty  to  charges  of  bribery  and  carnal 
knowledge  of  an  inmate.  Best  admitted 
she  received  $5, 106  in  bribes  from  relatives 
of  prisoner  Miguel  Cabrera  in  exchange 
for  providing  him  with  clothing,  alcohol, 
Percocet  pills  and  vitamin  supplements. 
She  also  admitted  to  engaging  in  a con- 
sensual sexual  relationship  with  prisoner 
Rodney  Simmons. 

Virginia:  On  November  5,  2007,  the 
Virginia  Supreme  Court  removed  Juvenile 
and  Domestic  Relations  court  judge  James 
Shull  of  Gate  City  from  the  bench.  Among 
the  reasons  for  his  removal  were  deciding 
a child  visitation  case  by  flipping  a coin. 
In  another  case,  a woman  with  a history 
of  mental  illness  sought  a protective  order 
against  a partner  she  claimed  had  stabbed 
her  in  the  leg.  Shull  insisted  on  seeing  the 
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wound  and  she  had  to  drop  her  pants  so  Shull  could  see  it,  then 
again  when  Shull  left  the  bench  for  a closer  look.  At  a hearing 
before  the  judicial  commission,  a bailiff  testified  he  had  asked 
Shull  “Did  you  see  what  that  lady  had  on?”  And  Shull  replied: 
“Yeah,  a black  lacy  thing. ...  It  looked  good,  didn’t  it?”  In  2004 
Shull  had  appeared  before  the  Judicial  Inquiry  and  Review  Com- 
mission after  complaints  that  he  had  called  a teenager  a “mama’s 
boy”  and  a “wuss”  and  ordering  a woman  to  marry  her  abusive 
boyfriend.  Those  complaints  had  been  dismissed. 

Virginia:  On  September  12,  2006,  Virginia  Peninsula  Re- 
gional Jail  guard  David  Walmsley,  42,  pleaded  guilty  to  one 
count  of  assault  and  battery  for  attacking  and  beating  a pris- 
oner who  threw  a liquid  on  him.  Circuit  judge  Samuel  Powell 
sentenced  Walmsley  to  one  year  in  jail,  with  eleven  months  sus- 
pended and  the  remaining  month  to  be  served  on  weekends. 

Wisconsin:  On  November  30, 2007,  Cindy  Bartoshevich,  31, 
a guard  in  the  Milwaukee  county  jail,  was  charged  with  sexually 
assaulting  jail  prisoner  Michael  Carroll,  21  and  misconduct  in 
office.  Bartoshevich  denied  the  charges  but  prosecutors  claim 
that  letters  and  phone  calls  prove  she  violated  her  job  terms.  In 
the  month  prior  to  her  arrest  Bartoshevich  paid  $5,000  in  cash 
to  bail  Carroll  out  of  jail. 

Wyoming:  On  September  22,  2007,  a building  housing  the 
medical  department  at  the  Wyoming  Honor  Farm  in  Riverton 
was  evacuated  after  toxic  mold  and  asbestos  dust  was  found  in 
the  building.  Ironically,  the  toxic  substances  were  discovered  after 
complaints  were  made  by  employees  of  Prison  Health  Services 
who  worked  in  the  building.  An  investigation  and  tests  by  the 
Department  of  Environmental  Quality  discovered  the  mold  and 
asbestos.  FI 
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Bivens  Action  Inapplicable  to  Private  Prison  Employees 


The  Fourth  Circuit  Court  of  Ap- 
peals has  held  that  individual 
employees  of  a privately-operated  prison 
are  not  subject  to  Eighth  Amendment  li- 
ability under  a Bivens  action.  Before  the 
Court  was  the  defendants’  appeal  of  a 
North  Carolina  federal  district  court’s  de- 
nial of  the  defendants’  motion  to  dismiss. 

Ricky  Lee  Holly,  a prisoner  at  Rivers 
Correctional  Institution,  a privately- 
operated  prison  run  by  the  GEO  Group, 
Inc.  under  contract  with  the  Federal  Bu- 
reau of  Prisons,  alleged  the  defendants 
had  failed  to  provide  him  with  adequate 
medical  care  since  his  arrival  at  Rivers  in 
August  2002. 

Holly  is  a diabetic.  He  contended  that 
medical  staff  ignored  his  complaints  that 
his  insulin  dosage  was  insufficient,  result- 
ing in  frequent  black-outs.  He  also  alleged 
his  complaints  led  to  retaliation  in  the 
form  of  being  locked  in  the  medical  unit 
for  twenty-four  days  with  a threat  that  he 
would  remain  there  until  he  completed  his 
sentence.  Holly  sought  to  establish  liabil- 
ity under  Bivens  v.  Six  Unknown  Named 
Agents  of  Federal  Bureau  of  Narcotics , 403 
U.S.  388  (1971). 

Bivens  held  that  a “violation  of  [the 
Fourth  Amendment]  by  a federal  agent 
acting  under  color  of  his  authority  gives 
rise  to  a cause  of  action  for  damages,” 
despite  the  absence  of  any  federal  statute 
creating  liability.  As  a result,  in  over  “30 
years  of  Bivens  jurisprudence  [the  Court 
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has]  extended  its  holding  only  twice.” 

A plaintiff  seeking  a Bivens  remedy 
must  satisfy  a three-part  test.  “[A]  court 
must  determine  that  (1)  Congress  has  not 
provided  an  exclusive  statutory  remedy; 
(2)  there  are  no  special  factors  counseling 
hesitation  in  the  absence  of  affirmative 
action  by  Congress;  and  (3)  there  is  no 
explicit  congressional  declaration  that 
money  damages  not  be  awarded.”  The 
Fourth  Circuit  held  that  while  “the  first 
and  third  [tests]  are  satisfied  by  Congress’s 
silence  regarding  remedies  for  plaintiffs 
in  Holly’s  position,  Holly  cannot  satisfy 
the  second.” 

Present  here  were  two  “special  factors 
counseling  hesitation.”  The  first  factor 
was  that  the  defendants  were  private  in- 
dividuals, not  government  actors.  Thus, 
their  actions  were  not  “fairly  attributable” 
to  the  federal  government.  As  with  42 
U.S.C.  § 1983,  Bivens  is  directed  towards 
individuals  acting  “under  color  of”  law. 
A prerequisite  to  liability  is  “that  the  con- 
duct allegedly  causing  the  deprivation  of 
a federal  right  be  fairly  attributable  to  the 


government.”  The  Court  held  Bivens  can- 
not be  extended  to  private  individuals. 

The  second  factor  was  that  “Holly 
possesses  alternative  — and  arguably  supe- 
rior — causes  of  action  against  defendants 
under  the  state  law  of  negligence.”  The 
Court  stated  that  Bivens  has  only  been 
extended  in  two  circumstances.  Once 
has  been  “to  provide  a cause  of  action 
for  a plaintiff  who  lacked  any  alternative 
remedy  for  harms  caused  by  an  individual 
officer’s  unconstitutional  conduct.”  The 
other  was  “to  provide  an  otherwise  non- 
existent cause  of  action  against  individual 
officers  alleged  to  have  acted  unconstitu- 
tionally”. 

Where  those  two  circumstances  have 
not  been  present,  the  Supreme  Court 
has  “consistently  rejected  invitations”  to 
enlarge  the  scope  of  the  judicially-created 
Bivens  action.  Hence,  the  Fourth  Circuit 
reversed  the  district  court’s  order  and 
remanded  with  directions  to  dismiss  the 
action.  See:  Holly  v.  Scott , 434  F3d  287 
(4th  Cir.  2006),  cert  denied , 126  S.Ct.  2333 

(2006).  F* 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $15  all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
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of  the  American  criminal  justice  system.  1001  

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
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The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Berman-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises  and  answers  provided.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 
to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English- Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisisl 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


s 

: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  • 

| 2.  Actual  Innocence  ($14.99  value)  \ 

• 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!)  : 
l (Spanish-English/English-Spanish  Dictionary  can  be  substituted)  j 

• Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  • 
: updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99.  : 

• Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a • 
Regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  : 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

: duct  and  the  system  that  ensures  those  abuses  continue.  1030  : 

l Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti-  l 
l cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
I parts  of  speech  shown  for  every  main  word.  Covers  all  levels  l 

• of  vocabulary  and  identifies  informal  and  slang  words.  1045  ; 

: Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  : 
•entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  • 
l geographical  and  biographical  entries.  Includes  latest  busi-  " 

: ness  and  computer  terms.  1033  I: 

% 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1 024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 

and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1 025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 

Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1 007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1 052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid- 
ering  a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 

South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  |__| 

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  information  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform  1031  

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 
punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 
writing  describing  life  behind  bars  in  America.  1 022  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 
relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 

$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 

U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981 
hunger  strike  at  Belfast’ s infamous  Long  Kesh  prison.  1 006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  4lock-em-up’  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub  * 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book.  J 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries)  | 


Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate  F 
a lawyer ’ s qualifications,  and  much  more.  1015  

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views  and  answering  questions.  1056  |__| 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  1003  

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  105  8 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Cumulative  Index,  $22.50  | | 1 2002  Index,  $10.00  It  f j 

1996-1998  Cumulative  Index,  $22.50  I I I 2003  Index,  $10.00  I I I 

1999-2001  Cumulative  Index,  $22.50  I I I 2004  Index,  $10.00  I I I 

2002-2004  Cumulative  Index,  $22.50  I I I 

1 FREE  SHIPPING  ON  ALL  BOOK  AND  INDEX  ORDERS  OVER  $25!  I 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

Subscription  Bonuses 
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3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 

4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  6-30-05) 
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The  Prisoner's 
Guide  to  Survival: 

The  most  comprehensive  and 
current  legal  assistance 
manual  available  to  prisoners, 
covering  post-conviction  relief 
and  prisoners'  civil  rights * 


"Can  I challenge  my  conviction  or 
sentence  and  win?" 

"What  are  my  rights  as  a prisoner 
and  how  can  I protect  them?" 

THE  PRISON Ers  GUIDE  to  SURVIVAL  helps  answer  these  two  most  important 
questions  facing  every  man  and  woman  imprisoned  in  the  United  States. 

No  matter  what  your  legal  or  educational  background,  The  Prisoner's  Guide  to 
Survival  will  help  you  Learn  ihow  to  research  the  law,  study  your  rights,  deter- 
mine your  legaL  options,  and  take  the  necessary  steps  to  protect  your  rights 
or  challenge  an  illegal  conviction  or  sentence. 

Complex  issues  are  explained  in  plain  language  so  that  even  if  you  don't 
have  an  attorney  you  can  make  an  informed  decision  regarding  your  legal 
choices.  The  Supreme  Court  decision  in  Apprendi  v.  /Vew  Jersey  and  its  poten- 
tial for  sentence  reduction  for  thousands  of  defendants  is  also  discussed. 

The  SURVIVAL  GUIDE  includes: 

■ Current  legislation  and  court  decisions  affecting  prisoners, 

■ Actual  size  example  forms  for  Appeals,  Habeas  Corpus  actions.  Motions, 
Constitutional  rights  complaints  for  state  & federal  prisoners,  and  more. 

■ Over  3,000  shepardized  case  Law  derisions  covering  criminal  conviction, 
sentencing  and  prisoner  civil  rights* 

■ An  extensive  prisoner  assistance  resource  directory. 

■ A guide  to  the  Freedom  of  Information  Act  and  Privacy  Act. 


TO  ORDER  your  copy 

OF  THE  PRISONER'S  GUIDE 
to  SURVIVAL : 

Complete  order  form  below  and 
send  with  your  payment  to: 

PSI  PUBLISHING,  INC. 
413-B  19th  Street,  *168 
Lynden,  WA  98264 

1-800-557-8868 


Our  readers  are  impressed:  nwowr  - h.b.s.,  fci  otkville,  ny 

" From  the  eye-catching,  metaphorical  endless  maze  cover,  to  its  easy 
organization,  to  the  breadth  of  subject  matter  - the  book  is  more  appeal- 
ing than  any  of  the  many  others  that  attempt  to  cover  post-conviction 
matters . In  short,  I'm  impressed * " - O.R.,  fci  Pekin,  III 

"I  think  ifs  a great  book  which  will  be  extremely  useful  to  prisoners..- 
Washington  currently  plans  to  eliminate  its  prison  taw  libraries,  which 
means  books  tike  this  one  will  be  increasingly  important  to  prisoners' 
assertion  of  our  legal  rights . ” - f.w.,  micc  Steilacoom,  wa 


PLEASE  SEND COPIES  OF 

"THE  PRISONER'S  GUIDE  to  SURVIVAL" 

PRICE: 

PRISONERS...... $49.95 

NON-PRISONERS  $64.95 


plus  $5.00  shipping  & handling. 
Please  allow  3-4  weeks  for  delivery. 


Name Reg.  #, 

Facility 

Address 

Cm  State  Zip 

Q Check  or  Money  Order  Enclosed,  payable  to:  PSI  Publishing  Inc.  0 Visa  0 Mastercard 

Credit  card#  

exp.  date  signature 


Mail  to:  PSI  PUBLISHING,  INC,  413-B  19th  Street,#168  Lynden,  WA  9S264  * 1-800-557-8868 
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CLN  WILL  BUY  YOUR  STAMPS 

CONVERT  YOUR  POSTAGE  STAMPS  INTO  CASH 

Upon  receipt  of  your  stamps,  we  immediately  (within  48  hours)  send  a money  order  - 
as  you  direct  - for  your  Trust  Account,  or  to  a family  member  or  friend,  to  an 
outside  account,  or  to  order  a package  to  be  sent  in. 
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65%  of  FACE  VALUE 
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For  all  denominations  of  new  individual  stamps,  strips,  partial  books  or  sheets,  or  USPS  stamped  envelopes 

< 

We  accept  unlimited  amounts  of  stamps.  Reimbursement  rates  include  our  cost  of  the  money  order  and  postage. 
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stamps  at  these  rates  helps  to  defray  the  cost  of  publishing  and  distributing  our  Newsletter,  CLN,  and  to  underwrite  expenses  in  litigating  prisoner  suits. 
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Scandal  Rocks  Texas  Youth  Commission 
Youths  Molested  by  School  Supervisors 

by  Gary  Hunter 


During  the  2006  elections,  Texas 
Attorney  General  Greg  Abbott 
ran  television  ads  touting  the  capture  of  the 
state’s  500th  Internet  child  predator.  Shortly 
after  elected  lawmakers  convened  in  2007 
they  went  to  work  on  a bill  that  would  im- 
pose the  death  penalty  for  the  most  serious 
child  sex  offenders.  Less  than  a month  later 
Governor  Rick  Perry,  Greg  Abbott  and  the 
entire  Texas  legislature  had  to  take  a long 
look  in  the  mirror  when  it  was  revealed  that 
two  high  ranking  state  employees  had  been 
molesting  young  boys  for  years. 

From  2003  to  2005,  complaints  of 
inappropriate  sexual  behavior  began  pil- 
ing up  against  John  Paul  Hernandez  and 
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Ray  E.  Brookins.  But  rather  than  spark  an 
immediate  investigation,  the  complaints 
were  largely  ignored  while  both  men  rose 
to  positions  of  authority  in  the  Texas 
Youth  Commission  (TYC),  the  state’s 
juvenile  justice  agency. 

John  Paul  Hernandez  was  the  prin- 
cipal of  the  West  Texas  State  School,  a 
facility  for  youthful  offenders  in  Pyote, 
Texas.  Reports  indicate  that  Hernandez 
used  offers  of  candy,  cake  and  educational 
assistance  as  enticements  to  lure  boys  into 
sexual  encounters. 

Ray  Brookins,  an  administrator  at 
the  school,  had  gone  so  far  as  to  have  a 
16-year-old  boy  live  with  him  in  his  home 
on  the  West  Texas  campus. 

Reports  from  youth  and  staff  over 
the  two-year  period  expressed  everything 
from  concern  about  the  two  men  spend- 
ing excessive  amounts  of  time  alone  with 
juveniles  to  specific  charges  of  sexual 
contact.  Yet  state  officials  consistently 
ignored  the  complaints,  and  Brookins  was 
actually  recommended  by  his  supervisor 
and  eventually  promoted  to  assistant  su- 
perintendent of  the  West  Texas  facility. 

Online  Antics,  Offline  Misconduct 

“If  you  ask  me,  I’ll  say  ...  if  it  feels 
good,  just  do  it!”  Those  are  the  words 
posted  on  the  MySpace.com  page  of 
“XXXRayvijon,”  aka  Ray  Brookins.  The 
assistant  superintendent  of  the  West  Texas 
State  School  said  he  was  into  “making 
good  love  to  the  one  I’m  with,”  and  prac- 
ticing safe  sex  “cause  I love  me.” 

When  Brookins  was  visited  at  his 
home  by  Texas  Ranger  Brian  Burzynski, 
the  “one  he  was  with”  was  a 16-year-old 


boy.  Bursynski  found  a variety  of  porno- 
graphic videos,  catalogs  and  magazines 
at  the  residence.  Three  of  the  magazines 
were  under  the  boy’s  bed;  the  boy  was  not 
a resident  of  the  school.  Brookins  told  the 
Texas  Ranger  and  the  Ward  County  inves- 
tigator who  was  with  him  that  the  boy’s 
mother  had  left  the  boy  with  him  while  she 
was  tending  her  mother,  who  was  ill. 

Burzynski  warned  Brookins  that 
Child  Protective  Services  (CPS)  would  be 
notified  since  the  superintendent  couldn’t 
keep  track  of  his  “vast  quantity  of  porno- 
graphic materials.”  But  by  the  time  CPS 
officials  arrived  at  Brookins’  residence,  the 
boy  was  “visiting  relatives  elsewhere.” 

Although  when  questioned  the  boy 
denied  any  sexual  intimacy,  the  boy’s 
father  said  he  detected  a lot  of  personal 
interest  by  Brookins  in  his  son.  Brookins 
claimed  that  the  boy  was  simply  staying 
with  him  until  his  father  could  come  from 
South  Carolina  to  take  him  home,  and 
denied  molesting  the  youth. 

However,  an  18-year-old  who  was 
interviewed  by  Burzynski  said  he  and 
Brookins  had  engaged  in  oral  sex,  and 
described  how  Brookins  instructed  him  in 
a variety  of  sexual  activities.  Brookins  ad- 
mitted that  he  had  taught  the  18-year-old 
how  to  masturbate,  how  to  use  porno- 
graphic material  when  masturbating,  and 
how  to  use  sex  toys. 

Nor  was  Brookins  a stranger  to  online 
pornography.  During  his  tenure  at  the 
TYC  facility  in  San  Saba,  Texas,  Brookins 
received  a reprimand,  90  days  employment 
probation  and  a transfer  after  explicit  pic- 
tures were  found  on  his  work  computer. 
It  was  that  transfer  that  landed  him  at  the 
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Scandal  in  TYC  (cont.) 


boy’s  school  in  Pyote. 

Before  Brookins  began  working  for 
the  TYC  he  had  convictions  for  passing 
hot  checks  and  multiple  moving  violations. 
After  he  began  his  career  as  a prison  guard 
in  1985,  he  received  major  disciplinary 
violations  for  failing  to  report  major  uses 
of  force  on  prisoners,  failure  to  perform 
random  drug  tests  on  prisoners,  failure  to 
file  required  reports,  and  once  for  wrecking 
the  warden’s  car.  Five  adult  prisoners  ac- 
cused Brookins  of  engaging  in  sex  while  he 
was  a captain  at  the  Cotulla  Unit  in  1995; 
he  failed  two  polygraph  tests,  but  the  com- 
plaints against  him  were  dismissed. 

“This  guy  should  never  have  been 
working  for  TYC.  Period,”  stated  Sen. 
John  Whitmire,  chairman  of  the  Senate 
Criminal  Justice  Committee. 

Both  Brookins  and  Hernandez  were 
accused  repeatedly  by  teachers  of  having 
late  night  parties  with  the  teenagers  under 
their  care.  Burzynski  reported  that  the  two 
would  often  wake  boys  up  in  the  middle 
of  the  night  and  then  lock  themselves  in 
offices  and  classrooms  for  hours  with  the 
lights  off. 

“We  should  have  fired  [Brookins]  in 
2001,  after  we  found  porno  on  his  com- 
puter,” said  TYC  spokesman  Tim  Savoy. 
“That  should  have  been  a red  flag.” 

But  the  bigger  issue  that  would  soon 
plague  state  lawmakers  is  why  Brookins 
and  Hernandez  were  not  prosecuted  for 
over  two  years.  When  the  scandal  finally 
came  to  light  in  mid-February  2007,  Her- 
nandez was  working  as  head  of  a charter 
school  in  Midland,  Texas. 

Who  Knew,  and  When? 

What  is  most  unsettling  about  the 
TYC  sex  scandal  is  the  number  of  people 
who  actually  knew  or  had  at  least  been 
told  what  was  happening  but  did  nothing 
about  the  problem. 

Texas  Ranger  Bruzynski’s  investiga- 
tion revealed  that  between  2001  and  2005 
the  superintendent  of  the  West  Texas  State 
School,  Chip  Harrison,  had  received  nu- 
merous complaints  about  Brookins  and 
Hernandez.  In  Harrison’s  defense,  many 
of  the  complaints  were  vague  and  none  ac- 
tually complained  of  sexual  misconduct. 
In  retrospect  it  is  apparent  that  Brookins 
and  Hernandez  used  their  authority  to 
alter  the  complaints  or  discard  them 
altogether,  to  cover  up  for  each  other.  Har- 
rison’s only  effort  to  address  the  problem 


was  to  ask  both  men  not  to  spend  so  much 
time  alone  with  the  boys. 

At  one  point  the  complaints  were  so 
numerous  that  TYC  headquarters  opened 
its  own  investigation  into  Brookins  and 
Hernandez,  but  their  efforts  came  up  emp- 
ty. They  concluded  that  the  complaints 
didn’t  “suggest  sexual  abuse  or  violation 
of  policy.”  The  report  found  that  staff 
witnesses  contradicted  each  other,  and 
that  Brookins’  and  Hernandez’s  behavior 
was  open  to  interpretation. 

Lydia  Barnard,  the  former  superin- 
tendent of  the  San  Saba  facility  who  had 
initially  hired  Brookins,  was  the  official 
who  reprimanded  him  when  pornography 
was  found  on  his  work  computer.  When 
complaints  began  to  cross  her  desk,  she, 
like  Harrison,  simply  asked  Brookins  not 
to  spend  as  much  time  alone  with  youths 
at  the  facility.  Barnard  was  also  respon- 
sible for  Brookins’  promotion  to  acting 
superintendent  when  Harrison  took  a 
medical  leave  of  absence. 

“How  did  they  miss  that?”  asked  Jim 
Hurley,  spokesman  for  the  TYC.  One 
caseworker,  frustrated  at  not  being  able  to 
keep  Brookins  away  from  children  at  the 
school,  e-mailed  TYC  executive  director 
Dwight  Harris.  No  action  was  taken. 

“We’re  going  to  get  to  the  bottom  of 
this,”  declared  Sen.  Whitmire.  “There  are 
no  untouchables.” 

“I  want  the  problem  solved,”  added 
Lt.  Gov.  David  Dewhurst  as  he  simul- 
taneously called  for  the  entire  board  of 
commissioners  over  the  TYC  to  be  fired. 

“We  gotta  come  in  and  clean  house,” 
echoed  Sen.  Juan  “Chuy”  Hinojosa.  It  was 
one  of  Hinojosa’s  aides  who  was  key  in  ex- 
posing the  TYC  sexual  abuse  cover-up. 

Rather  than  face  the  wrath  of  the 
legislature,  TYC  Director  Dwight  Harris  re- 
signed. His  replacement,  Neil  Nichols,  also 
eventually  resigned  but  not  before  he  was 
required  to  testify  before  the  state  senate. 

Nichols  withstood  the  senate  inves- 
tigation with  remarkable  composure. 
“There’s  no  question  we  missed  a lot  of 
keys,”  he  admitted.  However,  Nichols 
pointed  out  that  TYC  could  not  be  held  re- 
sponsible for  failing  to  prosecute  Brookins 
and  Hernandez  once  they  had  been  forced 
to  resign.  “The  decision  to  prosecute  is  not 
ours  to  make,”  he  said. 

A “Straight  Arrow”  Steps  In 

Jay  Kimbrough,  appointed  by  Gover- 
nor Perry  as  a special  master  to  investigate 
the  system-wide  problems  in  the  TYC, 
arrived  at  the  West  Texas  State  School 
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Scandal  in  TYC  (cont.) 


in  March  2007  on  his  Harley,  two  hours 
early,  and  ordered  a surprised  TYC  guard 
to  show  him  “where  the  blind  spots  are.” 

Detailing  everything  from  surveil- 
lance cameras  and  staff  shortages  to 
paperwork  and  classification  issues, 
Kimbrough,  a former  Marine,  informed 
the  legislators  that  as  many  as  60  to  90 
percent  of  juveniles  offenders  had  had 
their  original  sentences  extended  for  insti- 
tutional infractions,  often  without  proper 
documentation. 

Understanding  the  implications  of 
Kimbrough’s  report,  Rep.  Jerry  Madden, 
chairman  of  the  House  Corrections  Com- 
mittee, explained,  “I  think  ultimately  we’re 
talking  about  [releasing]  a fourth  of  those 
in  custody,  maybe  more.” 

Not  surprisingly,  that  statement  put 
many  legislators  in  panic  mode. 

“The  last  time  we  started  releasing 
people  early,  we  ended  up  with  Kenneth 
Allen  McDuff,”  said  Rep.  Jim  Dunham. 

McDuff  was  an  adult  state  prisoner 
who  purchased  his  parole  and  then  mur- 
dered three  more  people  after  his  release. 
He  is  also  the  reason  why  parole  is  virtu- 
ally non-existent  in  the  Texas  Dept,  of 
Criminal  Justice  (TDCJ). 

By  March  29,  Kimbrough  had  looked 
under  almost  every  rock  inside  the  TYC. 
He  ordered  the  firings  of  1 1 1 employees 
with  felony  convictions  and  required  all 
top  officials  to  reapply  for  their  jobs.  At 
the  end  of  the  day  the  legislature  stopped 
bickering  long  enough  to  overwhelmingly 
approve  him  as  conservator  over  the  TYC. 
In  a vote  of  29- 1 , senators  sang  the  praises 
of  their  new  Harley-riding,  no-nonsense 
watchdog  over  the  state’s  juvenile  justice 
system. 

“He  has  always  responded  to  the  call 
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of  his  country  or  his  state,”  lauded  Sen. 
Steve  Ogden.  “Jay  Kimbrough  is  a good 
man,  a straight  arrow.” 

Said  Sen.  Whitmire,  “I  thought  it  was 
going  to  be  another  political  appointment. 
But  I’ve  found  [Mr.  Kimbrough]  ...  gets 
things  done,  no  ifs,  ands  or  buts.” 

The  only  dissenting  vote  came  from 
Sen.  Eliot  Shapleigh,  who  noted  that  Kim- 
brough previously  had  been  employed  by 
the  governor  and  thus  might  be  reluctant 
to  expose  discrepancies  about  state  offi- 
cials who  worked  under  his  former  boss. 

But  Sen.  Whitmire  quickly  jumped 
to  Kimbrough’s  defense.  “Why  are  you 
suggesting  that  everyone  in  every  organi- 
zation is  going  to  know  about  the  [West 
Texas]  event?  This  gentleman  was  an 
employee.  Why  [would  you  put]  any  more 
responsibility  on  him  than  you  would  on 
anybody  else?” 

Ironically,  the  senator  seemed  to  have 
forgotten  that  that  was  what  he  and  his 
colleagues  had  done  to  TYC  Director 
Neil  Nichols  and  others  before  they  were 
confronted  with  the  fact  that  legislators 
had  also  ignored  information  about  im- 
proprieties in  the  TYC  two  years  earlier. 

As  for  Kimbrough,  he  sat  comfortably 
aloof  from  the  in-fighting.  The  Vietnam 
veteran  and  Purple  Heart  recipient  called 
Sen.  Shapleigh’s  grilling  “just  another  day 
in  the  bush.” 

“Some  days  they  shoot  you,  some 
days  they  miss  you,”  he  said. 

Suspensions,  Resignations  and  Firings 

It  wasn’t  long  before  the  TYC  began 
to  sound  like  a Donald  Trump  real- 
ity show.  On  March  1,  2007,  Governor 
Perry  demoted  TYC  Board  Chairman 
Pete  Alfaro  just  before  Alfaro  resigned. 
By  law  the  governor  cannot  fire  a state 
board  member;  he  can  only  demote  the 
chairman. 

“The  incidents 
at  West  Texas,  what 
happened  there  is 
terrible,  no  board 
member  will  dis- 
agree,” said  Alfaro. 
“But  we  followed 
our  procedures  that 
we  had.” 

On  March  9, 
2007  there  were 
three  more  admin- 
istrative casualties. 
TYC’s  chief  inter- 
nal investigator, 
Ray  Worsham,  was 
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suspended  for  redacting  documents  that 
contained  incriminating  information. 
Sylvia  Machado,  superintendent  of  TYC’s 
Ayers  halfway  house  in  San  Antonio,  was 
suspended  after  she  was  caught  shredding 
documents.  She  was  arrested  and  held 
until  she  posted  a $20,000  bond. 

David  Andrew  Lewis  was  fired  from 
the  Coke  County  Juvenile  Justice  Center 
(CCJJC)  after  it  was  discovered  he  was  a 
convicted  sex  offender  - he  was  even  listed 
on  the  state’s  public  sex  offender  registry. 
CCJJC  is  a private  juvenile  prison  owned 
by  the  Florida-based  GEO  Group.  PLN 
will  report  on  issues  related  to  the  CCJJC 
in  a future  issue;  the  facility,  which  was  the 
subject  of  a scathing  report,  was  closed  by 
the  state  on  October  1,  2007. 

At  a joint  House-Senate  legislative 
hearing  on  March  8,  legislators  addressed 
TYC’s  board  members,  who  had  done 
nothing  to  address  the  allegations  of  mis- 
conduct by  TYC  staff  over  the  years. 

“You’re  responsible  for  5,000  children 
that  are  incarcerated,  and  they’re  God’s 
children,”  fumed  Rep.  Jim  McReynolds. 
“I  read  [reports]  last  night  until  I wanted 
to  vomit,”  he  said.  “The  system  is  broken. 
You’re  part  of  the  broken  system.” 

Less  than  a week  later  the  Senate 
Criminal  Justice  Committee  defied  Gov. 
Perry’s  wishes  and  unanimously  agreed 
to  fire  the  entire  panel  of  TYC’s  board 
members.  On  March  16  the  board  resigned 
in  the  wake  of  a “no  confidence”  vote  by 
the  full  senate. 

On  March  20  there  were  two  more 
resignations,  as  TYC  Deputy  Executive 
Director  Linda  Selness  Reyes  and  general 
counsel  Neil  Nichols  stepped  down. 

“You  could  classify  them  as  forced 
resignations,”  said  Jim  Burley,  spokes- 
man for  Jay  Kimbrough.  “We  do  know 
we  need  a change....  They’re  at  the  top  of 
the  food  chain.” 

April  4 brought  even  more  staff 
changes,  as  forty  TYC  employees  with  fel- 
ony records  were  fired.  Over  half  of  those 
fired  had  received  deferred  adjudications 
on  their  criminal  charges.  Twenty-five 
of  the  terminated  staff  members  were 
guards. 

By  April  18,  sixty-six  TYC  employees 
had  been  identified  as  convicted  felons. 
All  were  given  a 10-day  severance  pack- 
age. Their  convictions  included  murder, 
attempted  murder,  sexual  assault,  ag- 
gravated assault  with  a deadly  weapon, 
burglary,  engaging  in  organized  crime, 
and  car  theft. 

A TYC  whistleblower  with  a felony  re- 
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cord  wasn’t  spared.  Anthony  Mikulastik, 
a case  manager,  had  brought  allegations 
of  sexual  abuse  to  the  attention  of  his 
supervisors  in  2003  but  was  rebuffed.  He 
was  fired  on  May  7,  2007,  six  days  after 
he  spoke  to  the  media.  He  had  a felony 
conviction  for  burglary  in  1972  that  had 
been  disclosed  to  the  TYC  when  he  was 
hired.  He  claimed  retaliation. 

However,  the  most  noteworthy  firing 
was  the  termination  of  TYC  supervisor 
Lydia  Barnard.  Barnard  was  initially 
demoted  for  possessing  and  conveying 
alcohol  in  a state  vehicle;  she  was  also 
accused  of  giving  family  members  access 
to  her  TYC  computer. 

Further,  while  she  was  director  of  ju- 
venile corrections,  she  had  recommended 
that  Brookins  be  promoted  to  superinten- 
dent of  the  West  Texas  State  School,  even 
after  she  had  reprimanded  him  for  having 
pornography  on  his  work  computer.  It  was 
that  decision  that  led  to  her  dismissal.  “I 
can  tell  you  I’ve  been  made  a scapegoat, 
by  TYC,  by  legislators,  by  newspapers,” 
she  complained. 

As  of  May  14,  2007,  a total  of  93 
TYC  employees  had  been  suspended, 
terminated  or  forced  to  retire.  Then  the 
arrests  began. 

Juvenile  Justice  Workers  Face  Justice 

With  the  can  of  worms  open  it  wasn’t 
long  before  TYC  guards  and  supervisors 
started  landing  in  jail.  James  Allen  Sul- 
livan had  been  investigated  for  sexually 
abusing  young  girls  at  the  Ron  Jackson 
School  in  Brownwood,  Texas  as  early  as 
2003.  Smitten  by  a 16-year-old,  he  started 
giving  her  extra  privileges,  candy  and  even 


drugs  for  sex.  Sullivan  would  flirt  with  the 
girl  and  “tell  her  she  was  sexy.” 

LaQuette  Day  was  at  least  one  of  Sul- 
livan’s co-workers  who  was  shocked  by  the 
guard’s  actions.  But  Day  said  her  attempts 
to  report  Sullivan’s  behavior  were  ignored 
and  even  resulted  in  retaliation. 

The  16-year-old  girl  at  first  denied 
a relationship  but  eventually  admitted 
to  having  sex  with  Sullivan  at  least  ten 
times  in  a supply  closet.  “Basically,  it  was 
a favor  for  favor,  so  I did  it  to  satisfy  his 
need,”  she  said. 

Sullivan  was  eventually  dismissed 
when  it  was  confirmed  that  he  had  been 
in  relationships  with  three  other  girls. 
While  the  incidents  were  reported  to 
local  authorities,  no  charges  were  filed 
until  the  story  broke  about  Brookins  and 
Hernandez. 

Even  then  Sullivan’s  case  took  a 
strange  twist,  when  the  grand  jury  no- 
billed  his  case  on  April  9,  2007  due  to  lack 
of  evidence.  The  ex-guard’s  victory  was 
short-lived,  however,  as  an  aide  from  Sen. 
Hinojosa’s  office  noticed  that  the  grand 
jury  had  not  been  shown  tapes  of  Sullivan 
and  the  girl  going  into  a supply  closet  sev- 
eral times.  The  missing  tapes  turned  up  in 
the  office  of  former  TYC  chief  investiga- 
tor Ray  Worsham,  who  had  been  fired  the 
month  before  following  his  suspension. 

“I  don’t  know  what  type  of  filing 
system  they  have,  but  this  is  pretty  symp- 
tomatic of  the  problems  at  TYC,”  said 
Sen.  Hinojosa.  “It’s  real  sloppy  work  on 
the  part  of  the  old  administration.” 

The  grand  jury  reviewed  the  video 
footage,  and  on  May  10,  2007  Sullivan 
was  named  in  a 19-count  indictment  and 


arrested.  He  posted  a $15,000  bond  and 
was  released. 

Barry  Ransberger  also  worked  at  the 
Ron  Jackson  Unit.  On  March  14,  2007, 
he  was  arrested  on  charges  of  sexually 
assaulting  an  adult  prisoner  while  a guard 
at  the  Middleton  prison  unit  in  2005.  He 
had  been  forced  to  resign  from  Middle- 
ton  due  to  the  incident,  but  while  under 
investigation  still  managed  to  land  a job 
with  the  TYC. 

“It’s  very  disturbing  that  if  he  was  be- 
ing investigated  by  [the  Texas  Department 
of  Criminal  Justice],  he  was  somehow 
able  to  get  a job  at  TYC,”  said  spokesman 
Jim  Hurley.  Dusty  Ogle,  a third  guard  at 
the  Ron  Jackson  Unit,  was  arrested  on 
March  15,  2007  for  assaulting  a juvenile 
female  prisoner  nine  days  earlier  and  then 
trying  to  cover  it  up.  Ogle  was  charged 
with  aggravated  assault  to  commit  serious 
bodily  injury,  tampering  with  government 
records  and  official  oppression.  He  was 
released  on  $30,000  bond,  later  arrested 
for  suspicion  of  tampering  with  a witness, 
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and  posted  an  additional  $7,500  bond. 

As  of  March  16, 2007,  active  internal 
TYC  investigations  included  228  related 
to  suspicion  of  sexual  misconduct,  67 
allegations  of  staff  assaulting  prisoners, 
22  “inappropriate  relationships”  between 
staff  and  prisoners,  12  civil  rights  viola- 
tions, and  8 involving  deficient  medical 
care. 

On  March  23,  Jerome  Parsee,  super- 
intendent of  TYC’s  Marlin  facility,  was 
arrested  for  lying  to  Texas  Rangers  about 
sexual  assault  reports  filed  at  the  unit. 
The  Rangers  came  to  his  office  at  about 
10:30  in  the  morning  and  took  him  into 
custody;  he  was  charged  with  a Class  B 
misdemeanor  for  filing  a false  report.  If 
found  guilty  he  faces  up  to  six  months  in 
jail  and  a $2,000  fine. 

A warrant  was  issued  on  April  4, 2007 
for  the  arrest  of  TYC  employee  Shannon 
Griffin,  who  was  accused  of  having  an  im- 
proper relationship  with  one  of  the  boys 
in  her  custody.  Griffin’s  case  illuminated 
an  unsettling  fact  about  problems  within 
the  TYC:  Approximately  two-thirds  of  the 
agency’s  employees  who  were  disciplined 
for  having  inappropriate  sexual  contact 
with  juvenile  offenders  were  women. 

A study  that  tracked  data  back  to 
2000  revealed  that  only  five  of  those 
women  were  convicted.  All  received  pro- 
bation. The  report  also  noted  the  double 
standard  in  the  way  cases  against  female 
employees  were  handled.  For  example,  few 
of  the  charges  against  the  women  even 
contained  the  word  “assault.”  But  under 
Texas  law,  adult  women  who  have  sex  with 
imprisoned  minors  are  not  only  guilty  of 
sexual  assault  but  also  are  in  violation  of 
laws  that  prohibit  relationships  between 
guards  and  prisoners. 
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TYC  guard  Andrei  Waddle  was 
arrested  in  April  2007  on  charges  of 
improper  sexual  activity  with  a person 
in  custody.  Waddle  was  an  employee  at 
the  Willoughby  Halfway  House  in  Fort 
Worth,  a facility  for  wayward  girls,  when 
the  incident  occurred.  He  had  taken  sev- 
eral girls  on  an  outing  to  a park  in  the 
city  of  Penbrook  when  witnesses  say  he 
remained  in  a van  with  three  of  the  girls 
and  engaged  in  illegal  sexual  activity  with 
one  of  them. 

In  a welcome  change,  TYC  guard  Hen- 
ry Ruben  Firth,  Jr.,  29,  was  not  arrested  on 
sex-related  charges.  Instead  he  was  charged 
with  one  count  of  possession  of  a prohib- 
ited substance  in  a correctional  facility 
after  he  provided  marijuana  to  a prisoner. 
He  was  released  on  $15,000  bond. 

Finally,  on  April  11,  2007,  the  two 
men  whose  misconduct  instigated  the 
widespread  investigation  into  the  TYC 
scandal  were  finally  indicted.  John  Paul 
Hernandez  was  charged  with  one  count 
of  sexual  assault,  nine  counts  of  improper 
sexual  activity  with  a person  in  custody 
and  nine  counts  of  improper  relationship 
with  a student.  The  charges  involved  six 
youths,  ages  16  to  19.  He  was  released  on 
May  10  after  his  bond  was  reduced  from 
$650,000  to  $95,000. 

Ray  Brookins,  charged  with  two 
counts  of  having  a relationship  with  a 
person  in  state  custody,  a state  jail  felony, 
was  released  on  a $100,000  personal  re- 
cognizance bond. 

One  irony  in  the  Brookins  and  Her- 
nandez scandal  is  that  Marc  Slattery,  a 
volunteer  tutor  at  the  West  Texas  State 
School  who  provided  a tip  that  set  the 
TYC  sexual  abuse  investigation  in  mo- 
tion, had  himself  been  arrested  for  sexual 
assault  in  1986.  He  had  pleaded  guilty  to 
a lesser  charge  of  simple  assault  and  was 
placed  on  probation.  The  TYC  has  since 
revoked  his  volunteer  status. 

Another  irony  involves  TYC  whistle- 
blower Billy  Hollis,  who  was  formally 
reprimanded  in  2004  after  he  tried  to  alert 
authorities  about  improprieties  related  to 
Brookins’  conduct.  Hollis  has  since  been 
promoted  to  assistant  superintendent  at 
the  West  Texas  State  School,  the  posi- 
tion that  Brookins  held,  and  works  in 
Brookins’  former  office. 

For  Want  of  Prosecution 

Brookins  and  Hernandez  dodged 
prosecution  for  two  years  despite  al- 
legations that  they  were  engaging  in 
sexual  misconduct  with  youths  under  their 
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supervision.  Texas  Ranger  Burzynski’s  in- 
vestigation caused  enough  concern  within 
the  TYC  to  force  both  men  from  their 
jobs  long  before  they  were  arrested.  But 
months  turned  into  years  as  Ward  County 
District  Attorney  Randall  Reynolds  failed 
to  return  an  indictment  on  either  former 
TYC  official.  He  never  even  presented  the 
evidence  to  a grand  jury. 

County  attorney  Kevin  Acker,  who 
prosecutes  misdemeanor  and  juvenile 
cases,  offered  to  assist  Reynolds  with 
the  prosecution.  Reynolds  never  enlisted 
Acker’s  help. 

“I  had  10  witnesses  [against  Brookins 
and  Hernandez],  and  I’ve  never  been  able 
to  figure  out  if  any  of  them  were  called,” 
Acker  said. 

Burzynski  grew  so  frustrated  at 
Reynold’s  indifference  that  he  enlisted  the 
assistance  of  federal  authorities.  Reynolds 
was  “a  very  weak  prosecutor,”  Burzynski 
told  federal  agents,  and  said  he  was  “los- 
ing hope”  that  Reynolds  would  file  charges 
before  the  statute  of  limitations  ran  out. 

Burzynski  had  compiled  a 229-page 
report  on  the  abuses  he  found  at  the 
West  Texas  State  School,  and  the  TYC 
confirmed  more  than  2,000  cases  of  staff 
abusing  prisoners  from  January  2003  to 
December  2006.  But  in  the  end,  the  feds 
declined  to  prosecute. 

Federal  agents  told  Burzynski  that 
Brookins  and  Hernandez  “could  only  be 
charged  with  misdemeanors  under  federal 
law.  Federal  law  requires  ‘bodily  injury’  to 
make  a violation  of  civil  rights  a felony.” 

While  Burzynski  was  disappointed, 
some  federal  legislators  were  outraged. 
“There  is  no  reason  why  a vigorous  De- 
partment of  Justice  could  not  have  gone 
in  with  a broom  and  cleaned  up  the  TYC,” 
said  U.S.  Rep.  Sheila  Jackson  Lee,  who 
sits  on  the  House  Judiciary  Committee. 
“They  are  just  not  interested,  and  that  is 
a tragedy.” 

Amarillo  attorney  Jeff  Blackburn 
called  civil  rights  prosecutions  during 
the  Bush  administration  “a  complete 
joke.”  Some  even  speculated  that  former 
Attorney  General  Albert  Gonzales  was 
reluctant  to  prosecute  the  politically  ex- 
plosive TYC  scandal  because  both  he  and 
Bush  hail  from  Texas. 

Alison  Brock,  a former  chief  of 
staff  for  state  Rep.  Sylvester  Turner, 
personally  filed  25  complaints  of  abuse 
regarding  TYC’s  Crockett  State  School 
with  the  federal  Civil  Rights  Division. 
“One  of  the  things  I continued  to  hear 
[from  federal  authorities]  was  that  we  need 
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more  complaints  so  we  can  show  that  it’s 
systemic,”  she  said.  “And  at  some  point 
I just  thought,  well,  what  do  you  need? 
A tsunami?”  No  civil  rights  investigation 
followed. 

But  federal  authorities  were  not  the 
only  ones  to  drop  the  ball.  The  case  also 
languished  in  the  office  of  state  Attorney 
General  Greg  Abbott  for  two  years  with- 
out action.  Abbott  said  the  matter  was 
out  of  his  jurisdiction;  that  he  could  not 
become  involved  unless  District  Attorney 
Reynolds  requested  assistance. 

Of  course  there  was  nothing  to  stop 
the  Attorney  General  from  calling  Reyn- 
olds to  remind  him  that  assistance  was 
available  and  nudge  him  in  that  direction. 
When  Burzynski’s  persistence  eventually 
put  the  TYC  sex  scandal  in  the  media 
spotlight,  legislators  questioned  the  at- 
torney general’s  office  about  the  lack  of 
prosecution. 

“It’s  an  issue  of  jurisdiction,”  sput- 
tered Assistant  Attorney  General  Eric 
Nichols.  “It  was  clear  by  that  [Texas 
Ranger]  communication  that  the  local 
prosecutor  had  exclusive  jurisdiction  over 
that  matter.” 

Still,  “if  you  don’t  have  legal  author- 
ity, you  don’t  just  let  it  lay,”  retorted 
state  Rep.  Jim  Dunnam,  who  is  also  an 
attorney. 

There  is  a reason  for  the  lack  of 
interest  and  delayed  prosecution.  It’s  the 
same  reason  that  investigations  into  the 
TYC  have  proved  fruitless  time  and  time 
again.  “It’s  the  idea  that  these  kids  and 
their  parents  are  less  believable,  and  in  a 
way  require  less  protection  from  the  state,” 
said  Isela  Gutierrez,  coordinator  of  the 
Texas  Coalition  Advocating  Justice  for 
Juveniles. 

“When  TYC  representatives  testified 
in  their  suits  before  these  legislative  com- 
mittees, they  were  seen  as  more  credible 
than  these  parents,  who  were  low-income, 
sometimes  had  criminal  backgrounds  and 
often  showed  up  in  jeans,”  she  observed. 

Of  course  lawmakers,  judges  and 
prosecutors  would  quickly  deny  the  notion 
that  justice  is  less  important  for  those  who 
wear  jeans.  But  there  is  no  disputing  the 
fact  that  nearly  a hundred  TYC  workers 
were  fired,  dozens  more  have  been  arrested 
and  hundreds  of  children  languished 
needlessly  behind  bars  because  no  one 
cared  enough  to  listen,  despite  numerous 
complaints  having  been  filed. 

Nor  is  there  any  question  that  for 
want  of  prosecution  by  indifferent  govern- 
ment officials,  the  two  men  responsible  for 
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years  of  sexual  abuse  of  juveniles  in  state 
custody  almost  walked  away  scot-free. 
The  criminal  cases  against  Brookins  and 
Hernandez  are  still  pending;  both  have 
pleaded  not  guilty. 

More  Abuse  Allegations  Roll  In 

Investigators  tallied  a total  of  over 
750  complaints  of  sexual  abuse  of  juvenile 
offenders  from  January  2000  to  February 
2007.  The  complaints  described  every- 
thing from  flirting  to  rape,  and  came  from 
all  13  TYC  facilities. 

Joseph  Galloway  told  Texas  Rangers 
that  in  2003,  while  he  was  incarcerated  at 
the  Giddings  State  School,  guards  put  him 
in  a cell  with  another  boy  who  was  older, 
bigger  and  stronger.  The  other  boy  was 
yelling  to  a guard,  “I  want  some  ass.” 

As  Joseph  described  the  incident, 
“He  was  hitting  me  on  the  back  of  the 
head.  He  was  beating  the  hell  out  of  me. 
I allowed  him  to  sodomize  me,  because  I 
couldn’t  fight  him  anymore.”  Joseph  was 
15  at  the  time. 

On  March  28,  2007,  Joseph’s  mother 
testified  before  the  National  Prison  Rape 
Elimination  Commission  and  said  she 
went  to  the  administration  at  the  Giddings 
facility  to  complain  about 
her  son’s  treatment  but 
was  rebuffed  by  a case- 
worker. “We’ll  handle  this 
internally,  our  own  way,” 
she  was  told. 

Ms.  Galloway  said 
her  son  was  also  severely 
beaten  at  the  Marlin  Unit 
where  juvenile  prisoners 
are  processed  into  the 
system.  According  to  her 
testimony,  Joseph  was 
beaten  and  had  his  nose 
broken  not  long  after  he 
arrived. 

Joseph  testified  about 
an  incident  in  which  he 
was  forced  to  submit  to 
oral  sex  with  a female 
guard.  He  also  told  the 
Commission  that  the 
guard  who  forced  him  into 
the  cell  with  the  prisoner 
who  raped  him  had  com- 
mitted suicide  two  weeks 
later.  A records  check 
verified  that  a guard  at  the 
unit  did  commit  suicide 
within  that  time  frame. 

Joseph,  who  doctors 
suspect  is  bipolar,  received 
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more  than  300  disciplinary  write-ups  dur- 
ing his  four-year  stay  in  juvenile  facilities. 
Those  infractions,  which  extended  his 
nine-month  sentence,  included  such  of- 
fenses as  sitting  in  the  wrong  place  in 
church,  daydreaming,  and  falling  asleep 
- even  though  he  was  heavily  medicated. 

On  April  10,  2007,  Joseph  and  four 
other  plaintiffs  filed  a class  action  law- 
suit in  federal  court  against  the  TYC  for 
failing  to  protect  them  while  they  were  in 
custody.  See:  Galloway  v.  Delgado , USDC 
WD  TX,  Case  No.  l:07-cv-00276-LY. 
They  are  represented  by  the  Texas  Civil 
Rights  Project. 

Genger  Galloway,  Joseph’s  mother, 
is  calling  for  a “complete  reformation” 
of  the  TYC.  “It  doesn’t  matter  what  these 
kids  did  to  get  inside,”  she  said.  “They  are 
still  kids  with  civil  rights  and  they  deserve 
justice.” 

“I  don’t  care  if  I get  $2  out  of  this 
lawsuit,”  added  Joseph.  “I  just  want  TYC 
to  be  changed  forever.” 

Alice  Smith  wants  a change  in  the  way 
TYC  is  run,  too.  Smith  said  her  son,  Erik 
Rodriguez,  was  severely  beaten  by  other 
juveniles  after  guards  let  the  attackers  into 
Erik’s  room.  Two  of  the  guards  were  fired 
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following  an  investigation. 

“It’s  not  an  isolated  incident,”  said 
Smith’s  attorney,  James  Myart.  “It’s  en- 
demic to  the  entire  system.” 

Rodriguez  had  been  locked  up  for 
over  19  months  on  a 9-month  sentence. 
The  reason  for  his  extended  stay  was  be- 
cause he  was  failing  a math  course  and  not 
doing  well  in  group  therapy.  “Instead  of 
rehabilitating  him,  it’s  making  him  angrier 
and  angrier,”  said  his  mother.  In  Septem- 
ber 2007  the  TYC  agreed  to  pay  Rodriguez 
$30,000  to  settle  his  claim  regarding  the 
in-custody  beating. 

Another  lawsuit  was  filed  in  Novem- 
ber 2007  by  a former  juvenile  offender, 
now  22,  who  claimed  she  was  sexually 
assaulted  by  a guard  at  the  Ron  Jackson 
Unit.  Identified  only  as  Jane  Doe,  the 
woman  said  she  was  abused  by  a guard 
who  threatened  her  with  disciplinary 
charges  if  she  didn’t  submit  to  his  sexual 
demands.  The  guard  was  reportedly  de- 
moted and  transferred  to  a different  TYC 
facility. 

A third  suit,  seeking  $5  million  in 
damages,  was  filed  by  Ricardo  Luna, 
who  said  his  son  was  wrongly  imprisoned, 
beaten  by  TYC  guards  and  groped  by  a 
female  employee.  Ricky  Luna,  Jr.  ended 
up  in  the  juvenile  justice  system  after 
stealing  a bicycle  and  hitting  a school 
hall  monitor. 

Chris  Gann  is  another  former  TYC 
offender  who  suffered  abuse  by  guards. 
Gann  said  he  was  heavily  medicated,  as- 
saulted, emotionally  abused  and  subjected 
to  unwelcome  sexual  advances  by  staff 
during  his  four-year  incarceration,  includ- 
ing by  Ray  Brookins.  He  described  strip 
searches  in  which  employees  would  touch 
the  prisoners’  genitals.  “I  don’t  think  TYC 
did  anything  to  help  me,”  he  said  in  a gross 
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understatement. 

In  mid- April  2007,  Debra  Flores  filed 
charges  against  the  TYC  after  a guard 
chopped  off  her  son’s  finger.  Flores’  17- 
year-old  son  was  attempting  to  hand  his 
food  tray  back  to  a guard  when  the  guard 
“slammed  the  door  down  on  his  finger 
and  amputated  it,”  said  attorney  Charles 
Dunn. 

The  complaint  goes  on  to  accuse  the 
guards  of  taking  an  unreasonable  amount 
of  time  to  respond  to  the  incident,  which 
made  it  impossible  for  doctors  to  reattach 
the  boy’s  finger.  “There  is  a video  that  they 
won’t  release  to  us  but  hopefully  we’ll  get  it 
as  the  case  proceeds  and  that  shows  about 
a 30-minute  lapse  between  the  time  his 
finger  was  amputated  and  when  the  guards 
came  to  give  him  assistance,”  said  Dunn. 
“It’s  ridiculous  and  something  needs  to  be 
done  about  it.” 

The  feelings  of  many  parents  whose 
children  were  and  continue  to  be  abused 
while  in  TYC  custody  can  best  be  summed 
up  in  a statement  by  Jon  Halt,  whose 
16-year-old  son  was  sexually  abused  by 
another  TYC  prisoner.  “They  still  treat 
kids  like  dirt,”  he  said. 

On  May  11,  2007,  as  part  of  a leg- 
islative reform  package  that  included 
more  training  for  guards  and  a stronger 
internal  investigation  division,  lawmakers 
appointed  Will  Harrell  as  the  TYC’s  first 
ombudsman.  Harrell  was  previously  the 
executive  director  of  the  Texas  chapter 
of  the  American  Civil  Liberties  Union 
(ACLU),  and  had  been  instrumental  in 
aiding  Jay  Kimbrough  and  the  legislature 
in  investigating  the  TYC  scandal. 

In  his  assessment  of  the  “chaotic  and 
dangerous”  atmosphere  of  the  Evins  Re- 
gional Juvenile  Center,  Harrell  said  “Evins 
is  merely  a case  study.  The  problems  you 
see  there  are  the  same  you’ll  find  through- 
out a saturated  system.” 

With  resolve  in  his  voice,  Harrell  an- 
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nounced  that  he  would  be  “the  advocate 
for  the  children  and  their  families.  I answer 
to  the  kids,  their  parents  and  the  state  of 
Texas.  Not  TYC.” 

Unfortunately,  though,  allegations  of 
physical  and  sexual  abuse  are  not  the  only 
issues  facing  juvenile  offenders  in  Texas; 
the  TYC  has  more  entrenched,  systemic 
problems  that  an  ombudsman  may  not 
be  able  to  remedy. 

Pepper  Spray  Trumps  Education, 
Rehabilitation 

On  August  2,  2007,  TYC  acting  ex- 
ecutive director  Dimitria  D.  Pope  issued 
a directive  allowing  the  expanded  use  of 
chemical  agents  against  juvenile  prisoners, 
despite  a state  law  that  restricted  their  use 
(37  Tex.  Admin.  Code  § 97.23(p)(l)(A)). 
The  directive  permitted  the  use  of  pepper 
spray  on  juveniles  as  a first  resort,  before 
using  less  severe  interventions. 

“Courts  have  found  the  use  of  OC 
(pepper  spray)  to  deal  with  merely  unco- 
operative or  unresponsive  kids  violates 
the  Constitution,”  said  TYC  ombudsman 
Will  Harrell,  who  noted  a federal  court 
agreement  had  limited  the  use  of  chemical 
agents  on  juvenile  offenders  more  than  20 
years  ago. 

“Too  many  people  were  getting  hurt 
before,”  countered  TYC  spokesman  Hur- 
ley. “We’ll  see  if  this  [more  pepper  spraying 
of  juveniles]  reduces  the  injuries.” 

Advocates  for  youths  in  TYC  custody 
thought  otherwise;  if  TYC  staff  couldn’t 
be  trusted  not  to  sexually  abuse  prison- 
ers, how  could  they  be  expected  not  to 
abuse  the  discretionary  use  of  pepper 
spray?  “It’s  the  high-tech  equivalent  of 
an  old-fashioned  butt  kicking,”  said  Isela 
Gutierrez,  a member  of  the  Texas  Crimi- 
nal Justice  Coalition. 

Texas  Appleseed,  a justice  advocacy 
group,  and  Advocacy,  Inc.,  an  Austin- 
based  organization  that  promotes  the 
rights  of  people  with  disabilities,  went 
to  court  in  September  2007  to  force  the 
TYC  to  return  to  its  previous  policy, 
which  allowed  the  use  of  pepper  spray 
only  as  a last  resort.  They  claimed  the 
recently-implemented  TYC  directive  had 
circumvented  rule-making  procedures 
required  under  the  state’s  Administrative 
Procedure  Act. 

The  TYC  agreed  to  settle  the  suit  and 
rescind  the  pepper  spray  directive  on  Sep- 
tember 28,  2007.  However,  according  to 
Texas  Appleseed  and  Advocacy,  Inc.,  less 
than  a month  later  the  agency  had  failed 
to  follow  its  agreement  and  continued 
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the  widespread  use  of  pepper  spray  on 
juvenile  offenders.  A motion  to  enforce 
the  settlement  was  filed  on  October  22, 
2007.  See:  M.P.  v.  Texas  Youth  Commis- 
sion, Travis  County  District  Court  (TX), 
Case  No.  D-l-GN-07-002998. 

Meanwhile,  the  TYC  is  seeking  to 
implement  its  rule  relaxing  restrictions 
on  the  use  of  pepper  spray  through  the 
Administrative  Procedure  Act  and  has 
filed  a new  use  of  force  policy  in  the  Texas 
Register,  which  is  the  first  step  for  adopt- 
ing the  new  rule.  In  the  interim,  the  TYC 
has  agreed,  again,  to  stop  using  pepper 
spray  as  a first  resort  on  unruly  juvenile 
offenders.  Incidents  of  pepper  spray  use 
on  prisoners  in  TYC  custody  skyrocketed 
from  196  in  2006  to  1,220  through  Octo- 
ber 2007. 

Rather  than  spending  staff  time  and 
resources  on  implementing  policies  to 
expand  the  use  of  pepper  spray,  the  TYC 
would  be  better  off  trying  to  address  the 
many  criticisms  that  have  been  levied 
against  the  agency  - which,  beyond  sexual 
abuse  and  cover-ups,  include  accusations 
that  the  TYC’s  education  and  rehabilita- 
tive programs  are  a dismal  failure. 

According  to  a November  2007 
investigative  report  by  the  Dallas  Morn- 


ing News , juveniles  held  in  solitary 
confinement  received  a crossword  puzzle 
or  a single  page  of  math  problems  as  their 
educational  coursework;  offenders  at  dif- 
ferent grade  levels  were  taught  in  the  same 
classrooms,  and  one  mentally  ill  youth 
who  read  at  a second-grade  level  received 
a high  school  diploma. 

“As  a taxpayer,  I should  be  concerned 
that  kids  who  are  not  well-educated  are 
much  more  likely  ...  to  be  dependant  on 
society,  either  as  homeless  and  unem- 
ployed or  as  a resident  of  the  Department 
of  Corrections,”  stated  Peter  Leone,  a 
juvenile  justice  expert. 

At  one  TYC  facility,  juveniles  attended 
classes  for  just  three  hours  in  the  morning; 
other  complaints  cited  an  over-reliance 
on  self-instruction  and  computer-based 
programs  rather  than  teaching. 

The  agency’s  substance  abuse  and 
other  rehabilitative  programs  fared  little 
better.  In  fact,  offenders  who  graduated 
from  the  TYC’s  drug  treatment  program 
had  higher  recidivism  rates  than  those 
who  didn’t  participate  in  the  program. 
A more  general  rehabilitative  program 
called  “Resocialization”  was  also  shown 
to  be  ineffective,  and  was  used  by  staff  to 
extend  prisoners’  sentences. 


“You  had  a number  of  Ph.D. -level 
white  females  who  sat  and  wrote  program- 
ming and  a concept,”  said  TYC  acting 
director  Dimitria  Pope.  “In  theory,  it 
looked  great.  But  you  didn’t  have  anyone 
who  tested  this  on  the  population.”  A new 
rehabilitative  program  titled  CoNEX- 
Tions  is  in  the  works. 

Lawmakers  Condemn  Abuse  but 
Resist  Releases 

By  early  April  2007,  TYC  conserva- 
tor Jay  Kimbrough  announced  that  the 
agency  was  ready  to  release  almost  500 
prisoners  who  were  already  eligible  for 
parole.  “I’m  not  going  to  hold  somebody 
behind  a 12-foot  barbed  wire  fence  if 
they’re  eligible  to  be  out,”  he  said.  “We’ll 
be  taking  several  hundred  youth  out  of 
that  universe.” 

But  before  Kimbrough  made  that  an- 
nouncement he  managed  to  rid  the  TYC 
of  a political  hot  potato.  On  March  31 
he  expedited  the  release  of  Shaquanda 
Cotton,  who  had  been  incarcerated  in 
TYC  facilities  for  almost  a year.  She 
was  serving  a seven-year  sentence  for 
pushing  a hall  monitor  at  the  Paris  High 
School  in  March  2006.  Shaquanda,  who 
is  black,  achieved  national  notoriety  after 
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Scandal  in  TYC  (cont.) 


the  same  Paris,  Texas  judge  over  her  case 
sentenced  a white  female  juvenile  offender 
to  probation  for  burning  down  her  par- 
ent’s house. 

The  disparity  in  the  sentences 
prompted  belated  racial  demonstrations 
and  outcries  from  various  civil  rights 
activists  and  organizations.  Shaquanda 
had  no  previous  criminal  history,  and  the 
hall  monitor  she  pushed  was  not  injured. 
Some  sources  say  the  monitor  had  pro- 
voked her. 

Once  remanded  to  the  TYC,  Shaquan- 
da received  disciplinary  infractions  when 
she  was  caught  with  an  extra  pair  of  socks 
and  a cup.  Those  incidents  resulted  in  her 
being  denied  parole.  Releasing  Shaquanda 
“was  the  right  thing  to  do,”  said  attorney 
Sharon  Reynerson  with  the  Lone  Star 
Legal  Aid  Association.  “The  sentence 
was  too  harsh  for  the  crime  and  she’s 
been  there  too  long.  It’s  having  an  adverse 
psychological  effect  on  her.” 

Sadly,  the  unnamed  white  teenage  girl 
who  received  probation,  whose  sentence 
was  contrasted  with  Shaquanda’s,  was 
sexually  assaulted  by  a TYC  guard  after 
she  violated  probation  and  was  taken  into 
custody.  The  guard  accused  of  sexually 
abusing  her,  Jaime  Segura,  was  indicted 
in  August  2007  and  charged  with  one 
count  of  sexual  assault,  three  counts  of 
indecency  with  a child,  four  counts  of 
improper  sexual  activity  with  a person 
in  custody  and  four  counts  of  official 
oppression. 

The  girl’s  mother  said  her  daughter 
tried  to  kill  herself  while  incarcerated, 
and  had  another  six  months  added  to 
her  sentence  when  she  knocked  down  a 
guard  who  intervened  to  stop  the  suicide 
attempt. 

Regardless,  it  didn’t  take  long  for  Texas 
lawmakers  to  get  over  their  outrage  at  the 
abuse  of  children  in  TYC  custody.  As  soon 
as  August  5, 2007,  just  six  months  after  the 
scandal  came  to  light,  some  senators  were 
already  demanding  tougher  guidelines  for 
paroling  juvenile  offenders. 

“It  seems  unfathomable  that  [children 
who  commit  murder]  are  getting  out  in 
three  years,”  said  Sen.  Tommy  Williams. 
However,  TYC  spokesman  Jim  Hurley 
had  addressed  that  concern  weeks  earlier 
by  saying,  “There  was  never  any  danger  of 
putting  kids  on  the  street  who  shouldn’t 
have  been  there.” 

Of  the  400-plus  young  offenders  who 
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were  initially  released,  almost  200  had 
been  imprisoned  for  probation  violations, 
68  failed  to  comply  with  ordered  treat- 
ment programs,  30  had  assault  charges,  25 
had  burglary  charges,  25  were  convicted  of 
marijuana  possession,  22  for  absconding, 
22  for  evading  arrest,  19  for  unauthorized 
use  of  a vehicle,  18  for  theft,  17  for  pos- 
session of  a controlled  substance,  and  16 
had  skipped  school.  There  was  not  a single 
murderer  in  the  bunch. 

But  Sen.  William’s  fears  were  soon  re- 
alized and  the  TYC  was  back  in  crisis  mode. 
Despite  the  assurance  by  TYC  spokesman 
Hurley  that  no  dangerous  juveniles  would 
be  released,  the  system  succumbed  to  pres- 
sure to  create  additional  bedspace.  As  of 
July  2007  over  2,000  youths  had  been  freed, 
many  of  them  violent  offenders.  Pressure 
began  building  as  many  of  those  who 
were  released  committed  more  crimes  and 
returned  to  the  system. 

Since  the  releases  more  than  400  ju- 
venile parolees  have  been  rearrested  - 42 
for  violent  crimes.  Howard  McJunkin  is 
a prime  example  of  why  lawmakers  are 
concerned.  Released  on  July  7,  McJunkin, 
20,  had  been  committed  to  TYC  custody 
when  he  was  15  for  raping  an  elderly 
woman.  Thirteen  days  after  he  was  freed 
he  was  rearrested  for  the  same  type  of 
crime.  On  July  22,  2007,  McJunkin  broke 
into  the  home  of  a 79-year-old  woman 
and  raped  her. 

Lawmakers  blamed  themselves  for 
overlooking  a loophole  in  the  TYC  parole 
consideration  process.  Under  the  current 
criteria,  juvenile  offenders  are  considered  for 
release  based  on  their  behavior  while  incar- 
cerated; parole  board  agents  are  prohibited 
from  taking  into  consideration  the  serious- 
ness of  the  offense  when  deciding  whether 
or  not  a prisoner  is  eligible  for  parole. 

Greg  Cloud,  of  the  Corsicana  Police 
Department,  had  interviewed  McJunkin 
immediately  after  he  was  released.  “I 
remember  thinking  ‘What  kind  of  reha- 
bilitation could  have  taken  place’  with  this 
young  man?”  he  said. 

The  answer  is  very  little.  Susan  Moyna- 
han,  TYC’s  review  officer,  recently  informed 
a Jefferson  County  juvenile  court  judge 
that  many  youths  with  sexual  offenses  are 
being  freed  without  treatment.  On  July 
30,  Moynahan  told  the  court  that  some 
juveniles  who  have  waited  over  18  months 
to  participate  in  the  TYC’s  sex  offender 
treatment  program  were  eventually  released 
without  enrolling  in  the  program. 

Predictably,  the  problem  boils  down 
to  money.  “It’s  the  luck  of  the  draw,” 
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said  Mark  Williams,  who  directs  juvenile 
probation  services  for  seven  counties  in 
West  Texas.  “If  a kid  gets  in  trouble  at 
the  beginning  of  the  year,  there  probably 
will  be  money.  If  it’s  at  the  end  of  the  year, 
there  might  not  be.” 

The  More  Things  Change  ... 

Whether  or  not  they  receive  reha- 
bilitative services  or  treatment,  about  75 
percent  of  TYC  prisoners  are  released 
after  serving  less  than  half  of  their  maxi- 
mum sentence.  This  is  because  juveniles 
in  Texas  are  subjected  to  indeterminate 
sentencing:  They  are  committed  for  an  in- 
definite period  of  time  not  to  exceed  their 
21st  birthday,  and  the  amount  of  time  they 
actually  serve  is  basically  at  the  whim  of 
guards  who  issue  disciplinary  cases. 

It  is  not  enough  that  judges  already 
have  taken  into  account  the  minimum  and 
maximum  amounts  of  time  a youth  might 
spend  in  TYC  custody  when  they  impose 
sentences.  Legislators  are  now  demanding 
that  the  TYC  parole  board  also  assess  the 
seriousness  of  the  offense  without  consid- 
eration of  institutional  good  behavior,  in 
order  to  prevent  high-profile  cases  such  as 
that  of  Howard  McJunkin. 

No  one  has  yet  observed  that  it  was 
this  exact  same  practice  of  restricting 
parole  releases  in  the  adult  corrections  sys- 
tem that  currently  has  the  TDCJ  crammed 
to  overflowing  - once  again  - even  after  a 
multi-billion  dollar  building  boom  in  the 
1990s  that  made  the  state’s  prison  system 
the  second  largest  in  the  nation. 

That  same  logic  has  also  left  Texas 
adult  prisons  “3,000  prison  guards  short,” 
as  staff  hiring  is  unable  to  keep  up  with 
a burgeoning  prison  population.  [See: 
PLN,  August  2007,  p.40].  Comparably,  as 
of  November  2007,  almost  20  percent  of 
TYC’s  guard  positions  were  vacant. 

Prisoner-on-prisoner  assaults  in  TYC 
facilities  are  currently  five  times  higher 
than  the  national  average;  the  most  com- 
mon factor  cited  by  investigators  for  this 
phenomenon  is  a shortage  of  guards. 
Studies  also  show  that  TYC  guards  are  five 
times  more  likely  to  be  injured  on  the  job 
than  those  in  adult  Texas  prisons,  partly 
due  to  staffing  vacancies. 

But  in  typical  Texas  fashion,  state 
lawmakers  are  focused  only  on  keeping 
the  doors  to  TYC  facilities  closed  rather 
than  drafting  laws  that  result  in  reasonable 
sentences  and  manageable  prison  popula- 
tions. Racist  judges  who  sentence  black 
girls  to  years  in  prison  for  minor  offenses 
don’t  enter  into  the  lawmakers’  equation. 
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Nor  do  TYC  policies  that  extend  the  sen- 
tences of  juvenile  offenders  for  offenses 
such  as  having  too  many  socks  or  falling 
asleep  while  medicated.  That  a 14-year-old 
boy  who  serves  his  entire  TYC  sentence  for 
aggravated  assault  should  have  to  spend 
another  30  years  on  parole  strikes  none 
of  them  as  absurd. 

“These  are  probably  the  least-wanted 
kids  in  this  state,  and  I am  glad  someone 
is  finally  paying  attention  to  them,”  said 
Isela  Gutierrez,  with  the  Texas  Coalition 
Advocating  Justice  for  Juveniles.  “But  I 
am  also  worried  that  the  new  people  who 
come  in  may  not  be  any  different  from  the 
same  old  players  who  swept  this  [scandal] 
under  the  rug.” 

One  of  those  new  people,  Richard 
Nedelkoff,  a former  Texas  criminal  justice 
director,  was  named  as  the  TYC’s  new 
conservator  in  December  2007. 

“My  prediction  is  that  in  two  years  it’s 
back  to  normal  for  the  TYC,”  stated  PLN 
editor  Paul  Wright.  With  “normal”  being 
misconduct,  abuse,  corruption  and  cover- 
ups,  that  is.  From  the  sound  of  things  it 
won’t  take  that  long. 

On  January  10,  2008,  Billy  Hum- 
phrey, a top  lieutenant  of  TYC  acting 
director  Dimitria  Pope,  became  the  latest 


official  to  resign  in  the  face  of  the  myriad, 
intractable  problems  affecting  Texas’ juve- 
nile justice  system.  Two  other  TYC  staff 
members  had  filed  complaints  against 
Humphrey,  accusing  him  of  retaliation  af- 
ter they  raised  concerns  about  the  possible 
violation  of  juvenile  offenders’  rights. 

But  admittedly  there  have  been  im- 
provements. “We  probably  don’t  have 
management  raping  kids  now,”  remarked 
state  Rep.  Jerry  Madden.  Note,  however, 
that  he  was  careful  to  use  the  qualifier, 
“probably.”  P 

Sources:  ABC13.com,  Associated  Press, 
Austin  American  Statesman,  Dallas  Morn- 
ing News,  examiner  com,  Fort  Worth  Star 
Telegram,  Houston  Chronicle,  Internation- 
al Herald  Tribune,  KS  WO-  TV,  KVUE-  TV, 
Los  Angeles  Times,  New  York  Times,  San 
Antonio  Express-News,  State  Auditor's 
Office  Report  No.  07-022,  Texoma  Coali- 
tion, tuscaloosanews.com,  USA  Today, 
Waco  Tribune- Herald,  Washington  Post, 
WJLA-TV,  WorldNetDaily.com,  KLTV. 
com,  kxan.com,  newsBaustin.com,  pe- 
gasusnews.com,  team4news.com,  wishtv. 
com,  texasobserver.org,  themonitor.com, 
590  KLBJ-AM,  The  Paris  News,  Odessa 
American 
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This  month’s  cover  story  on  abuse 
in  the  Texas  youth  prisons  is  of 
notable  interest  for  exposing  the  shallow 
hypocrisy  of  many  politician’s  “protect 
the  children”  mantra  which  tends  to 
go  hand  in  hand  with  being  “tough  on 
crime.”  PLN has  previously  reported  that 
when  it  comes  to  government  employees 
raping  prisoners  any  concerns  about  sex 
predators,  lengthy  sentences  and  harsh 
punishment  are  discarded  and  replaced 
by  what  has  happened  in  Texas:  lackluster 
investigations,  perfunctory  prosecutions, 
suspended  sentences  and  probation  and 
no  one  really  knows  anything. 

The  problems  in  juvenile  and  youth 
prisons  mimic  those  of  adult  prisons: 
brutality,  abuse,  overcrowding,  medical 
and  mental  health  neglect,  sexual  assault, 
overcrowding  and  more.  Key  differences 
are  that  children  are  especially  vulnerable 
to  abuse  and  exploitation  simply  by  virtue 
of  the  fact  they  are  children  and  if  they  are 
unfortunate  enough  not  to  have  families  to 
advocate  for  them,  and  most  do  not,  they 
lack  the  ability  to  advocate  for  themselves. 
Unlike  adult  prisoners  who  can  at  least 
try  to  access  the  court  system,  contact  the 
media,  etc.,  child  prisoners  are  incapable 
of  doing  this.  They  also  tend  to  lack  the 
ability  to  organize  themselves  and  protest 
their  treatment. 

Texas  is  far  from  alone  in  having 
massive  problems  in  its  juvenile  prison 
system.  PLN  has  reported  on  similar 
problems  elsewhere.  Our  ability  to  do  so 
is  hampered  by  a lack  of  resources  on  our 
part  to  extensively  cover  juvenile  prisons 
to  the  extent  we  would  like.  Having  limited 
resources  means  we  have  to  prioritize  our 
coverage  and  we  put  a higher  priority  on 
news  emanating  from  adult  prisons  and 
jails  since  that  is  where  the  bulk  of  our 
readers  are.  ( PLN  has  very  few  juvenile 
prisoner  subscribers). 

If  you  disagree  with  PLN’s  news 
priorities  you  can  do  something  about 
it.  By  now  all  readers  will  have  received 
PLN’s  matching  grant  fundraiser.  If  you 
have  not  yet  donated  I hope  you  do  so. 
The  cost  of  annual  subscriptions  does 
not  cover  everything  that  PLN  does.  Your 
donations  above  and  beyond  the  cost  of 
a subscription  are  vital  to  PLN’s  con- 
tinued existence.  PLN  has  not  increased 
its  subscription  price  since  2000,  despite 
expanding  in  size  and  being  hit  with  a 
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From  the  Editor 

by  Paul  Wright 

number  of  sizeable  printing  and  postage 
increases.  All  the  money  PLN  receives 
goes  back  into  the  magazine  to  bring 
readers  more  high  quality  news  they  can 
use.  All  donations  up  to  $15,000  received 
by  February  28,  2008,  will  be  matched 
dollar  for  dollar  if  given  by  non  prisoners 
and  matched  $2  for  every  dollar  donated 
if  given  by  a prisoner.  If  you  believe  in 
an  independent  prison  press  please  send 
a donation  now  to  support  it.  Consider 
that  for  $18  a year  prisoners  are  getting 
12  issues,  or  576  pages,  of  news  and  in- 
formation delivered  to  them  each  month. 
No  one  else  offers  the  quality  and  value 
PLN  does. 

Secondly,  prisoner  readers  will  have 
received  PLN’s  biannual  reader  survey 
(we  did  not  send  it  to  non  prisoner 
readers  since  in  the  past  very  few  have 
responded  to  them.  If  you  are  a non 
prisoner  and  would  like  one,  e mail  me  at 
pwright@prisonlegalnews.org  for  one). 
We  do  the  survey  to  get  your  input  on 
what  you  think  of  our  coverage,  what 
you  like  about  PLN,  what  you  dislike  and 
how  we  can  make  it  a better  magazine. 
This  includes  our  news  and  legal  cover- 
age. The  surveys  are  very  important  as 
PLN’s  goal  since  we  started  in  1990  is 
to  serve  our  readers.  Let  us  know  what 


you  need  if  we  are  not  providing  it  already. 
Are  you  interested  in  stories  like  the  cover 
story  on  juvenile  prisons  in  Texas?  If  you 
are,  say  so  on  the  survey.  If  you  think  the 
space  can  be  better  used  on  issues  affecting 
adult  prisoners,  let  us  know.  We  only  have 
48  pages  to  work  with  for  now  (another 
$10,000  a year  would  allow  us  to  expand 
another  8 pages  to  56  pages  a month  and 
bring  readers  still  more  news). 

How  many  people  read  your  copy  of 
PLN1  Do  you  read  the  ads  in  each  issue  of 
PLN1  These  are  important  questions  that 
we  need  answers  to  when  we  file  censorship 
lawsuits  and  when  we  pitch  companies  on 
advertising  their  products  and  services  with 
PLN.  Please  take  a minute  and  fill  out  and 
return  your  survey.  I will  report  the  results 
later  in  the  year  once  we  have  tabulated 
the  results. 

Lastly,  the  latest  PLN  anthology, 
Prison  Profiteers:  Who  Makes  Money  from 
Mass  Imprisonment , edited  by  myself  and 
Tara  Herivel,  is  out  and  receiving  very  fa- 
vorable reviews  as  the  first  book  to  expose 
who  is  benefitting  from  the  current  policies 
of  mass  incarceration.  PLN  is  the  exclusive 
distributor  of  the  paperback  edition  which 
can  be  ordered  from  us.  If  you  are  looking 
for  a good  book  to  start  the  new  year  off 
with,  this  is  it.  m 


Oregon  Parole  Officer’s  Molestation  Victim’s 
Suicide  Claims  Settled  for  $210,000 


Aaron  Munoz  never  had  a chance 
in  life.  He  was  born  addicted  to 
alcohol  and  heroin  because  his  mother, 
Deanna  Murphy,  a longtime  heroin  user, 
abused  drugs  and  alcohol  during  her 
pregnancy. 

“He  was  three  weeks  old  when  she 
went  to  jail  the  first  time,”  stated  Kelly  Ann 
Mills,  Aaron’s  aunt  and  his  legal  guardian 
since  infancy.  “After  she  got  out  she  may 
have  had  him  for  two  weeks.  And  then  she 
never  had  custody  of  him  again.” 

In  1989,  when  Aaron  was  six  years 
old,  Mills  moved  the  family  from  Cali- 
fornia to  Oregon.  “After  that  she  never 
saw  him  again,”  said  Mills,  referring  to 
Murphy. 

Growing  up  in  Portland,  Oregon, 
Aaron  made  his  way  into  the  juvenile  jus- 
tice system.  At  1 3 years  old  he  was  arrested 
for  shoplifting  and  breaking  into  a state- 
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owned  vehicle.  He  was  assigned  parole  and 
probation  officer  (PO)  Michael  Boyles. 

Supplying  Aaron  with  alcohol  and 
marijuana,  Boyles  sexually  molested  him, 
repeatedly,  for  five  years,  according  to  court 
records. 

In  2001,  18-year-old  Aaron  was  sent 
to  prison  for  third-degree  assault.  Angry 
and  defiant,  he  quickly  found  himself 
locked  in  the  Intensive  Management  Unit 
(IMU)  at  the  Oregon  State  Penitentiary, 
one  of  the  state’s  two  “supermax”  units 
where  prisoners  are  isolated  23-and-a-half 
hours  a day. 

In  February  2004,  Boyles  was  arrested 
on  numerous  counts  of  sodomy,  sexual 
abuse  and  official  misconduct  for  his  abuse 
of  Aaron  and  four  other  boys  he  had  su- 
pervised in  the  1990s. 

Just  before  9 p.m.  on  January  28, 2005, 
Aaron,  then  21,  hung  himself  in  his  IMU 
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cell,  just  one  week  before  he  was  to  be 
released.  Mills  believes  that  Aaron  killed 
himself  because  of  the  shame  he  felt  due 
to  the  sexual  abuse,  and  fear  that  he’d 
be  labeled  a snitch  for  testifying  against 
Boyles.  “One  of  the  things  he  said  to  me 
is,  ‘I  don’t  want  to  be  known  as  a snitch 
and  I don’t  want  to  be  known  as  a homo- 
sexual,”’ said  Mills.  “In  his  circle,  in  his 
group,  you  didn’t  rat  somebody  out.” 

After  Aaron  committed  suicide,  pros- 
ecutors dismissed  twenty  charges  against 
Boyles  related  to  his  abuse  of  Aaron. 
Boyles  was  later  convicted  of  abusing  the 
four  other  boys  and,  in  October  2005,  was 
sentenced  to  80  years  in  prison.  He  is  now 
confined  at  the  Snake  River  Correctional 
Institution  (SRCI)  in  Ontario,  Oregon. 

A federal  lawsuit  was  brought  alleging 
that  the  Oregon  Youth  Authority,  which 
employed  Boyles,  had  failed  to  protect 
Aaron  from  the  predatory  PO.  Following 
Aaron’s  suicide  a second  suit  was  filed  in 
state  court  on  behalf  of  Aaron’s  estate, 
claiming  that  prison  officials  had  failed  to 
provide  adequate  supervision  and  mental 
health  treatment  for  his  depression  and 
post-traumatic  stress  disorder  stemming 
from  the  abuse  by  Boyles.  See:  Jorgenson 
v.  State  of  Oregon , Marion  Co.  Circuit 


Court,  Case  No.  07C11205. 

In  July  2007  the  State  agreed  to 
settle  both  suits  by  paying  Aaron’s  estate 
$210,000,  which  includes  $70,000  for  at- 
torneys fees.  “I  think  it’s  low,  considering 
everything  that  Aaron  had  to  go  through 
— the  abuse  and  not  getting  the  mental 
help  in  prison  that  he  should  have  got,” 
stated  Mills.  “But  I also  know  that  without 
him  being  alive  and  able  to  testify  that  was 
probably  the  best  they  were  going  to  get.” 

“With  me,  it’s  never  really  been  about 
the  money,”  Mills  added.  “It’s  been  more 
about  somebody  saying,  ‘Hey,  we  screwed 
up.  Maybe  this  kid  would  have  had  a good 
life  if  Mike  Boyles  would  never  have  been 
in  the  picture.’”  But  she  didn’t  even  get 
that  apology,  as  the  State  denied  all  li- 
ability as  part  of  the  settlement. 

The  final  tragic  twist  to  Aaron’s  story 
is  a potential  battle  over  the  settlement 
money.  Portland  attorney  Brooks  Cooper 
represents  two  of  Aaron’s  teenage  siblings 
who  live  in  California.  He  is  preparing  an 
action  to  preclude  Murphy  from  receiving 
the  settlement  because  she  abandoned 
Aaron;  he  wants  the  money  to  go  to 
Aaron’s  siblings  instead.  Mills  agrees  that 
Murphy,  who  is  now  incarcerated  in  Cali- 
fornia, should  not  receive  the  settlement 


funds.  “If  it  went  to  my  sister,  she  would 
most  definitely  put  it  in  her  arm  because 
she  is  a heroin  user,”  said  Mills.  “I  don’t 
think  she  will  ever  change.” 

In  addition  to  Aaron’s  settlement  in 
the  federal  lawsuit,  the  State  of  Oregon 
has  settled  claims  in  the  same  case  re- 
lated to  other  victims  of  sexual  abuse  by 
Boyles,  including  $1,500  to  a plaintiff  only 
identified  as  “H.R.”  in  October  2006,  and 
$100,000  to  Donovan  Moon,  including 
attorney  fees,  in  December  2007.  See: 
Duncan  v.  State  of  Oregon , USDC  D.  OR, 
Case  No.  3:05-cv-01747-KI.  PI 
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Overdetention:  When  Completing  a Prison  Sentence  Just  Isn’t  Enough 


One  of  the  most  basic  functions  of 
a prison  system  is  releasing  pris- 
oners when  their  sentences  expire.  In  April 
2007,  the  Massachusetts  Department  of 
Correction  (MDOC)  admitted  its  system 
for  determining  sentence  expiration  dates 
was  a “mess,”  resulting  in  14  known  cases 
of  prisoners  being  held  beyond  when  they 
should  have  been  released.  The  MDOC 
is  not  the  only  prison  system  with  such 
problems. 

The  length  of  overdetentions  in  the 
MDOC  ranged  from  one  day  to  four 
years.  The  most  egregious  case  involved 
prisoner  Rommel  Jones.  Since  the  1980s, 
Jones  has  been  in  and  out  of  prison  due 
to  theft-related  charges  to  feed  his  drug 
addiction.  In  1988  he  received  a 20-year 
prison  sentence  and  a concurrent  10-year 
term. 

Over  the  next  ten  years  Jones  was 
paroled  three  times,  once  for  six  years,  but 
was  returned  to  prison.  His  parole  viola- 
tions were  usually  for  drug  possession. 
Jones  had  another  problem  that  contribut- 
ed to  his  being  unable  to  cope  with  society: 
He  heard  voices  and  had  been  diagnosed 
with  schizoaffective  disorder. 

In  May  2005,  while  incarcerated, 
Jones  heard  a voice  that  told  him  he  was 
going  home  the  next  day.  The  following 
morning  he  packed  his  property.  “I’m 
leaving  today,”  he  told  the  guards.  “My 
sentence  is  over.”  That  declaration  landed 
Jones  in  a cell  on  mental  health  watch  at  a 
maximum  security  prison  adjacent  to  the 
minimum  security  facility  where  he  had 
been  serving  time. 

Normally,  the  voices  that  Jones  heard 
were  bad.  In  this  case  the  voice  was  cor- 
rect. In  fact,  Jones’  sentence  had  been  over 
for  years,  yet  officials  kept  assuring  him 
that  he  still  had  time  to  do.  It  was  known 
among  MDOC  prisoners  that  they  had  to 
keep  up  on  their  sentence  calculation. 

“If  you  don’t  write  in  to  get  your  dates 
calculated,  they  beat  you  out  of  good 
time,”  said  Jones.  “You’ve  got  to  stay  up 
on  it.”  One  group  of  people  that  would  be 
expected  to  stay  up  on  the  calculation  of 
prisoners’  sentences  is  the  parole  board. 

When  the  board  saw  Jones  on  May  2 1 , 
2002,  they  denied  his  petition  for  parole. 
If  prison  and  parole  board  officials  had 
been  doing  their  job,  Jones  would  have 
been  released  on  May  3 1 , 2002  when  his 
sentence  expired.  Instead,  he  was  not 
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by  David  M.  Reutter 

released  until  July  5,  2006. 

The  erroneous  calculation  of  Jones’ 
release  date  was  only  discovered  due  to 
investigative  reporting  by  the  Boston 
Globe.  Prison  officials  said  the  error  had 
no  real  effect  on  Jones’  life;  they  claim  he 
would  have  been  taken  to  a mental  hos- 
pital had  he  been  set  free  as  scheduled. 
Jones  disagreed. 

“They  would  have  sent  me  to  the 
[Shattuck]  Hospital  the  next  week,  and  I 
would  have  been  on  the  street,”  he  said. 
“Because  of  my  commitment  ends,  they 
can’t  hold  me.  When  my  sentence  is  over, 
they  can’t  hold  me  no  more.  They’ve  got 
to  let  me  go.” 

Jones’  mother  died  while  he  was  il- 
legally held  in  prison,  and  he  missed  her 
wake.  He  also  lost  contact  with  his  daugh- 
ter. “My  daughter  doesn’t  even  want  to 
talk  to  me  anymore,”  he  stated.  “We  used 
to  write  each  other  like  once  or  twice  a 
week.  She  just  got  tired  of  praying  and 
waiting  - nothing  happened.” 

After  he  was  belatedly  set  free,  Jones 
was  not  informed  that  he  had  been  held 
long  after  his  sentence  ended.  Prison  of- 
ficials blamed  his  mental  illness.  “I  think 
we  could  be  criticized  for  explaining  it  to 
someone  ...  with  the  history  of  mental 
illness  that  individual  has,”  said  Kathleen 
M.  Dennehy,  MDOC’s  commissioner  at 
the  time  of  Jones’  release. 

“She  doesn’t  know  me,”  replied  Jones. 
“She’s  saying  they  made  a decision  not  even 
to  say  anything  because  they  didn’t  think 
that  I would  be  intelligent  enough  to  un- 
derstand. That’s  horrible.  That’s  one  of  the 
saddest  excuses  that  I’ve  ever  heard.  All  she 
had  to  do  is  just  try  me.  I’m  more  intelligent 
than  they  know.”  Jones  was  informed  of  his 
overdetention  by  a Globe  reporter. 

The  truth  of  the  matter  is  that  MDOC 
officials  were  more  likely  trying  to  keep 
the  quagmire  of  their  sentence  calculation 
problems  hidden  from  view,  to  limit  their 
liability.  One  veteran  MDOC  employee, 
Jean  Lahousse,  said  she  was  transferred 
in  retaliation  for  complaining  that  sloppy 
work  was  keeping  prisoners  beyond 
their  release  dates.  Lahousse  later  won  a 
whistleblower  lawsuit. 

During  that  litigation,  Dennehy  testi- 
fied at  a deposition  that  MDOC’s  sentence 
computation  system  had  problems.  “I 
think  it  is  fair  to  call  it  a mess,”  she  said. 
Dennehy  acknowledged  that  “You  can’t 
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trust  the  dates  in  the  system,”  and  said 
some  prison  sentences  “need  to  be  manu- 
ally verified.” 

Despite  that  2005  acknowledgment, 
the  MDOC  continued  to  rely  upon  its 
$12.2  million  Inmate  Management  System 
(IMS),  which  went  on-line  in  2004,  to  de- 
termine prisoner  release  dates.  Those  dates 
were  not  even  calculated  centrally;  they 
were  calculated  at  individual  prisons. 

“The  people  in  the  central  office  just 
weren’t  seeing  this  early  on,  and  the  people 
in  the  institutions  weren’t  knowledgeable 
enough  to  do  the  job,”  said  James  R. 
Pingeon,  director  of  litigation  for  Mas- 
sachusetts Correctional  Legal  Services. 
“It’s  people’s  liberty.  It  seems  to  me  there 
should  not  be  any  mistakes.”  Effective 
June  1,  2007,  calculation  of  prisoner 
release  dates  will  be  handled  by  MDOC’s 
central  office. 

MDOC  commissioner  Dennehy  was 
asked  by  the  governor’s  office  to  step  down, 
and  she  was  replaced  by  James  R.  Bender 
in  April  2007  on  an  interim  basis.  “None  of 
this  is  acceptable,”  said  Kevin  M.  Burke,  the 
state’s  Public  Safety  Commissioner.  “There 
is  no  reason  for  any  kind  of  error  given  the 
system  and  the  numbers  of  lawyers  who 
examine  these  cases.  And  the  governor  feels 
the  same  way.” 

Former  prisoners  like  Jones,  who 
were  held  beyond  their  release  dates,  were 
eventually  sent  a letter  by  MDOC  advising 
them  of  the  error.  Another  prisoner,  Law- 
rence R.  Burhoe,  who  was  initially  told  he 
had  been  overdetained  by  34  days,  was 
later  found  to  have  served  more  than  two 
years  past  his  sentence  expiration  date. 

Holding  prisoners  beyond  their 
scheduled  release  is  not  confined  to  the 
MDOC.  In  Palm  Beach  County,  Florida, 
it  was  confirmed  in  May  2007  that  six 
prisoners  were  kept  in  jail  for  two  days  to 
a month  after  prosecutors  had  dropped 
charges  against  them.  All  of  the  prisoners 
were  indigent;  they  included  a deaf-mute, 
non-English  speakers  and  a teenage  girl. 

The  reason  for  the  overdetentions 
boiled  down  to  communication:  The 
orders  that  dropped  the  charges  were 
not  communicated  from  prosecutors 
and  court  clerks  to  the  jail.  Palm  Beach 
County  officials  are  working  to  avoid 
similar  incidents  in  the  future. 

In  April  2004,  a federal  class-action 
lawsuit  was  filed  that  alleged  thousands 
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of  people  in  the  Atlanta  area  had  been 
detained  more  than  24  hours  beyond  their 
release  dates.  That  case,  Powell  v.  Barrett , 
USDC  ND  GA,  Case  No.  04-01100- 
cv-RWS-1,  is  still  pending.  Paperwork 
mistakes  at  the  Fulton  County  Jail  also 
resulted  in  an  Atlanta  child  molester  being 
held  almost  two  years  longer  than  ordered 
by  the  court;  Calvin  T.  McGee  II  is  suing 
the  court  clerk’s  office  and  is  seeking  $2.5 
million  in  damages. 

In  2001,  Los  Angeles  County  paid 
$27  million  to  settle  lawsuits  brought  by 
people  who  were  kept  in  jail  after  they 
were  ordered  released  by  the  courts.  [See: 
PLN,  Jan.  2003,  p.  1 4] . More  recently,  in 
2005,  Los  Angeles  County  settled  a parole 
violator’s  overdetention  suit  for  $80,000. 
[See:  PLN,  Aug.  2005,  p.26]. 

Overdetentions  were  also  widespread 
in  the  Louisiana  justice  system  follow- 
ing Hurricane  Katrina.  [See:  PLN,  May 
2007,  p.  18.] 

As  for  Rommel  Jones,  almost  ten 
months  after  the  state  said  it  would 
make  amends  for  the  four  years  he  spent 
in  prison  beyond  his  release  date,  no 
settlement  had  been  paid  and  no  apology 
offered.  “The  DOC’s  failure  to  apologize 
to  Mr.  Jones  for  the  mistakes  that  cost  him 
four  years  of  his  life,  or  even  to  tell  him 
about  the  mistakes,  shows  the  hypocrisy 
of  what  DOC  professes  are  its  core  values: 
Responsible,  Respectful,  Honest,  Caring,” 
said  Massachusetts  Correctional  Legal 
Services  litigation  director  Jim  Pingeon. 
Pingeon  filed  a lawsuit  on  Jones’  behalf  on 
November  19,  2007,  seeking  damages  for 
“serious  emotional  and  physical  harm.” 

The  lawsuit  is  still  pending  and  is  in 


settlement  negotiations.  Previous  settle- 
ment discussions  were  unsuccessful,  as  the 
state  had  insisted  that  any  settlement  offer 
be  kept  secret  from  other  former  prison- 
ers who  were  overdetained.  See:  Jones  v. 


On  March  26,  2007,  an  Arizona 
jury  awarded  $750,000  to  an 
Arizona  prison  guard  who  claimed  a state 
investigator  knowingly  withheld  evidence 
exonerating  him  of  alleged  malfeasance 
and  sexual  misconduct. 

A female  state  prisoner  accused 
the  plaintiff,  a 31 -year-old  male  prison 
guard  employed  by  the  Arizona  Depart- 
ment of  Corrections  (ADOC),  of  having 
sexual  intercourse  with  her  eight  times  and 
bringing  her  marijuana  on  two  different 
occasions.  Following  an  investigation 
the  plaintiff  was  charged  with  10  felony 
offenses  and  faced  up  to  thirty  years  in 
prison.  A grand  jury  ultimately  decided 
not  to  pursue  the  case. 

Following  the  grand  jury’s  decision 
the  plaintiff  sued  the  defendant,  who 
was  the  lead  investigator  in  the  case  for 
the  ADOC.  The  plaintiff  claimed  the  de- 
fendant knowingly  withheld  exculpatory 
evidence,  lied,  and  purposely  misled  oth- 


Commonwealth  of  Mass.,  Suffolk  Superior 
Court  (MA),  Case  No.  07-5083.  FI 
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ers  in  an  attempt  to  support  the  prisoner’s 
allegations.  The  defendant  claimed  he  was 
only  doing  his  job  and  that  the  “system 
worked”  since  the  guard  was  ultimately 
not  charged  by  the  grand  jury. 

The  guard  claimed  in  his  state  lawsuit 
that  as  a result  of  the  4 months  he  spent 
under  house  arrest  and  the  many  months 
he  spent  with  the  10  felony  counts  hanging 
over  his  head  he  suffered  emotional  trau- 
ma, became  depressed,  developed  anxiety 
disorder,  and  contemplated  suicide. 

The  plaintiff  offered  to  settle  prior  to 
trial  for  $450,000.  The  defendant  offered 
$50,000.  After  a 5 day  trial  and  3 hours  of 
deliberation  a jury  awarded  the  plaintiff 
$750,000  in  compensatory  damages.  Judge 
Robert  C.  Houser  presided. 

The  plaintiff  was  represented  by 
Mark  R Breyer  of  the  Breyer  Law  Office 
in  Phoenix,  Arizona.  See:  Allen  v.  Smith, 
Maricopa  County  Superior  Court,  Case 
No.  CV  2003-009311.  FI 
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Colorado  Farms  Out  Prisoners  to  Replace  Immigrant  Farm  Workers 


Colorado  is  renting  its  prisoners  to 
local  farmers  to  replace  migrant 
agricultural  workers  - mostly  Mexican 
and  Central  American  - who  have  been 
scared  away  by  the  state’s  restrictive  im- 
migration laws. 

In  2006,  the  Colorado  legislature 
passed  what  it  trumpeted  as  the  nation’s 
toughest  immigration  policies.  Law  en- 
forcement officials  are  required  to  check 
the  immigration  status  of  arrestees.  Il- 
legal immigrants  are  barred  from  many 
social  service  programs,  and  strict  new 
state  ID  and  driver’s  license  rules  make  it 
difficult  for  even  legal  residents  to  obtain 
IDs.  The  tough  new  laws  have  driven  im- 
migrant farmworkers  to  states  with  fewer 
restrictions. 

Colorado  farmers  tried  to  hire  local 
workers  through  unemployment  offices 
and  newspaper  advertisements,  with  little 
success.  State  Representative  Dorothy 
Butcher,  remembering  the  old  prison 
farms,  worked  to  create  the  new  Farm 
Worker  Program,  which  uses  state  prison 
labor.  While  initially  skeptical,  farmers 
have  been  “pleasantly  surprised  at  the  seri- 
ous motivation  the  inmates  have  shown,” 
The  Denver  Post  reported. 

Colorado  Department  of  Corrections 
(CDOC)  spokesperson  Katherine  San- 
guinetti  told  the  Post  that  “It’s  a win-win 
situation.”  The  farmers  get  captive,  docile, 
low  paid  workers,  the  prisoners  earn  four 
dollars  an  hour  instead  of  the  60  cents  a 
day  they  would  earn  at  prison  jobs,  and 
the  CDOC  makes  a tidy  profit.  The  farm- 
ers pay  the  CDOC  $9.60  an  hour  for  each 
prisoner,  about  one  dollar  more  than  they 
previously  paid  migrant  farmworkers. 

The  CDOC  initially  fielded  five 
15-prisoner  crews,  each  supervised  by 
one  guard.  The  CDOC  is  paid  $76.80  per 
prisoner  per  8 -hour  work  day,  which  is 
used  to  cover  expenses  for  the  prisoners, 
the  guards  and  transportation  costs.  The 
remainder  disappears  into  the  coffers  of 
Colorado  Correctional  Industries  (CCI), 
which,  despite  its  exploitation  of  prison- 
ers as  virtual  slave  labor,  turns  a minimal 
profit,  if  any. 

CDOC  Executive  Director  Ari  Za - 
varas  said  the  program  provides  prisoners 
with  jobs  and  “significant  and  valuable 
skills.”  CCI,  of  which  the  prisoner  Farm 
Worker  Program  is  a small  part,  has 
operations  far  beyond  the  stereotypical 
stamping  of  license  plates.  CCI  prisoners 
build  office  furniture,  steel  prison  cells, 
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bear-proof  dumpsters  and  12,000  gallon 
fiberglass  fish-farm  tanks;  they  raise  dairy 
cattle,  goats,  tilapia  fish,  chickens  and 
nightcrawler  worms;  break  wild  horses; 
sew  garments;  and  fight  forest  fires  - in 
addition  to  making  license  plates.  The 
principal  job  skill  taught  is  simply  the 
importance  of  going  to  work  and  doing 
what  they  are  ordered  to  do  for  minimal 
pay.  CCI’s  small  profits  fund  a recreation 
and  educational  trust  fund. 

The  pilot  Farm  Worker  Program 
employed  minimum-security  female 
prisoners  from  the  La  Vista  Correctional 
Facility.  The  women  hoed  and  thinned 
fields  of  cabbages,  onions,  corn  and  mel- 
ons. In  the  fall  they  harvested  the  crops. 
The  women  claimed  not  to  mind  arising 
at  3:30  a.m.  and  laboring  in  100-degree 
heat  for  four  dollars  an  hour.  Prisoner 
Lisa  Richards,  however,  told  the  Pueblo 
Chieftain  newspaper  that  “it’s  a lot  of 
work  for  what  we’re  getting  paid.”  In 
November  2007  the  CDOC  announced 
it  was  expanding  the  program  to  include 
five  more  farmers  in  Pueblo  County,  using 
male  prison  labor.  No  sex  offenders  will 
be  eligible,  and  prisoners  nearing  release 
will  be  given  priority. 

Colorado’s  farmworker  problem  and 
prison  labor  solution  is  not  unique.  Idaho 
suffers  from  a shortfall  of  agricultural 
workers,  too.  Idaho  tried  to  use  college 
students  but  abandoned  that  initiative 
and  put  prisoners  to  work.  Over  the  past 
six  years  the  state’s  prison  farmworker 
program  has  grown  from  18  to  120  pris- 
oners. Prison  guard  Jim  Woolf  told  the 
Idaho  Statesman  newspaper  that  there  are 
several  potato  warehouses  eager  to  work 
crews  of  15  to  20  prisoners  but  “we  don’t 
have  enough  inmates.” 

The  Iowa  Department  of  Corrections 
is  considering  a similar  program.  Several 
Iowa  farmers  have  contacted  the  depart- 
ment to  request  prisoner  farmworkers 
of  their  own.  One  asked  for  200  prison 
laborers. 

The  Arizona  Department  of  Cor- 
rections has  been  supplying  nine  private 
farming  operations  with  prisoner  workers 
for  years.  Hickman’s  Egg  Ranch  has  used 
prisoners  for  about  12  years  while  LBJ 
Farm,  a watermelon  operation,  began 
using  prison  labor  18  years  ago  and  cur- 
rently employs  60  prisoners.  The  Arizona 
prisoners  are  well  paid  in  comparison 
to  their  counterparts  in  Colorado.  Egg 
farmer  Clint  Hickman  told  Allison  Beatty 
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of  ABC  News  that  “some  of  the  guys  have 
graduated  with  20  to  30  thousand  cash.” 

Puerto  Rico  has  used  prisoners  to 
pick  coffee  beans.  In  2005,  300  prisoners 
picked  the  crop.  Officials  had  wanted  to 
work  1,000  prisoners  but  transporta- 
tion problems  limited  them  to  300.  The 
prisoners  were  paid  the  same  as  regular 
coffee  bean  pickers,  about  five  dollars 
per  28-pound  bucket,  and  received  10 
days  off  their  sentences  for  each  month 
they  worked. 

Colorado’s  prisoner  Farm  Worker 
Program  is  not  without  its  critics.  Chris- 
tie Donner  of  the  Colorado  Criminal 
Justice  Reform  Coalition  likened  the 
program  to  a “reinvention  of  the  planta- 
tion.” She  observed  that  “it  is  exploiting 
people  when  they  are  captive  and  ignoring 
their  employment  needs  when  they  are 
released,”  and  noted  “this  isn’t  a job  train- 
ing program.”  Alisha  Rosas  of  the  United 
Farm  Workers  union  complained  that  the 
program  was  “treating  farm  labor  like  it 
is  an  unskilled  job.”  Mark  Krikorian  of 
the  Center  for  Immigration  Studies,  in  a 
harsh  rebuke  of  the  farmworker  program, 
said,  “If  they  can’t  get  slaves  from  Mexico 
they  want  them  from  the  jails.” 

“Agriculture  does  not  have  a reliable 
workforce,  and  the  answer  does  not  he 
with  prison  labor,”  stated  Paul  Simonds 
of  the  Western  Growers  Association,  a 
farming  trade  association  for  California 
and  Arizona. 

Nobody  but  CDOC  bureaucrats  ap- 
pear happy  with  the  program.  All  admit 
that  it  is  not  a solution  to  the  problem, 
but  no  one  seems  to  know  how  to  provide 
farmers  with  cheap,  disposable  laborers 
that  will  arrive  when  needed  and  leave 
when  no  longer  required.  Illegal  migrant 
workers  fill  that  niche  perfectly,  primar- 
ily because  they  have  few  rights  and  no 
political  power.  Prisoners,  who  are  a cap- 
tive labor  force,  provide  many  of  the  same 
benefits  to  farmers. 

In  a very  real  way  the  prisoner  Farm 
Worker  Program  constitutes  a subsidy 
to  farmers  by  housing  workers  at  state 
expense  and  delivering  them  on  demand 
to  provide  cheap  field  labor.  Like  illegal 
migrant  workers,  prisoners  have  few  rights 
and  no  political  power.  It  was  an  easy  leap 
of  the  imagination  to  switch  from  one 
down-trodden  population  to  another  in 
terms  of  labor  exploitation. 

Prisoners,  however,  can  never  replace 
migrant  workers.  There  simply  are  not 
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enough  prisoners.  The  CDOC  boasts  that 
it  has  4,500  low-security  prisoners  who 
qualify  for  its  Farm  Worker  Program, 
but  the  U.S.  Labor  Department  and 
the  American  Farm  Bureau  Federation 
estimate  there  are  9,000  immigrants  work- 
ing on  Colorado  farms.  The  Colorado 
Immigrant  Rights  Coalition  estimates 
that  150,000  illegal  immigrants  reside  in 
Colorado.  Since  Colorado’s  prisons  hold 
just  over  21 ,000  prisoners,  it  seems  doubt- 
ful that  prison  labor  can  ever  replace  the 
migrant  labor  that  farmers  need.  The  farm 
program  appears  to  be  a stalking  horse 
intended  to  prompt  Congress  to  find  a real 
answer  to  the  question  of  who  will  work 
the  nation’s  fields. 

The  CDOC  program  demonstrates 
just  how  out-of-touch  Colorado’s  law- 
makers and  prison  bureaucrats  are  with 
the  modern  workplace.  Urban  youth 
comprise  the  largest  portion  of  the 
prison  population.  There  is  little  call  for 
farmworkers  in  urban  Denver,  yet  the 
Farm  Worker  Program  is  the  latest  “job 
training”  project  offered  by  Colorado’s 
prison  system. 

It’s  no  wonder  that  a recent  survey 
by  the  Piton  Foundation,  released  in 
Spring  2007,  found  that  approximately  40 


percent  of  Colo- 
rado parolees  had 
difficulty  finding 
employment.  Until 
prison  bureaucrats 
provide  real-world 
job  training  that 
imparts  real-world 
job  skills,  prison- 
ers will  continue 
to  struggle  to  make 
the  transition  to 
the  modern  work- 
place following 
their  release. 

Sources:  Associated 
Press,  The  Indianap- 
olis Star,  The  East 
Valley  Tribune,  The 
Idaho  Statesman, 
Colorado  Springs 
Independent,  The 
Monterey  County 
Herald,  The  Denver 
Post,  Pueblo  Chief- 
tain, New  York 
Times,  The  Piton 
Foundation  (www. 
piton.org) 
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Death  Sentence:  The  Feds  Throw  the  Book  at  King  County’s 
Jail  as  Prisoner  Fatalities  Skyrocket 


A few  months  after  two  prisoners 
in  the  downtown  King  County 
Jail  in  Seattle,  Washington  committed 
suicide  in  2005--one  by  overdosing  on 
hoarded  jail  medications,  the  other  by 
hanging  himself  with  a TV  cord--County 
Executive  Ron  Sims  pronounced  jail  medi- 
cal care  “efficient  and  well-managed.” 

The  deaths  weren’t  made  public  at 
the  time;  they  were  revealed  months 
later  by  Seattle  Weekly.  But  Sims  did 
publicize  what  he  called  a “prestigious” 
performance  review  his  jail  had  received 
from  a national  correctional  health  care 
group,  giving  KCJ  high  marks  for  pris- 
oner care.  By  December  2006,  jail  health 
officials  had  reclassified  their  services  as 
“medically  sound,”  even  though  prisoner 
complaints,  medical  errors,  and  deaths 
were  on  the  rise. 

Flash  forward  to  late  November,  2007, 
when  U.S.  Department  of  Justice  investi- 
gators handed  in  their  own  performance 
review,  determining  that  the  two  2005 
suicides — and  at  least  three  other  deaths 
since  then — were  preventable.  In  a blister- 
ing report,  the  feds  said  King  County  Jail 
conditions  had  become  so  unsafe  and  abu- 
sive in  the  past  three  years  that  prisoners’ 
civil  rights  were  being  violated. 

Asked  last  week  how  the  jail  could 
achieve  a “prestigious”  rating  in  2005  and 
be  “sound”  in  2006,  yet  now  be  accused 
of  deadly  medical  breakdowns  and  other 
failures  dating  back  through  those  years, 
Sims  would  not  comment.  James  Apa,  a 
spokesperson  for  Public  Health-Seattle  & 
King  County,  says  the  county  is  still  trying 
to  decipher  the  medical  significance  of 
the  new  DOJ  study.  It  “doesn’t  assess  our 
performance  against  specified  standards,” 
claims  Apa,  “so  we’re  going  to  be  work- 
ing with  them  in  the  upcoming  months  to 
understand  their  analyses.” 

The  federal  findings  confirm  a series 
of  reports  by  the  Weekly  that  revealed 
unreported  jail  deaths,  disease  outbreaks, 
and  medical  mistakes.  The  DOJ  report 
cites  the  Weekly  as  one  of  the  sources  of 
its  findings.  (See  “Dead-End  Jail,”  Sept. 
21, 2005,  and  “Contagion  in  the  Jail,”  Dec. 
7,  2005,  among  others). 

After  studying  the  new  federal  find- 
ings in  private  for  nine  days,  county 
officials  released  the  DOJ  report  on  Nov. 
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21.  While  they  conceded  that  there  were 
problems  that  needed  fixing,  county  lead- 
ers suggested  the  troubles  were  old  news, 
in  what  seemed  an  echo  of  denials  from 
previous  years.  As  Sims  appointees  Reed 
Holtgeerts,  director  of  Adult  and  Juvenile 
Corrections,  and  David  Fleming,  head  of 
Public  Health,  put  it  in  a joint  statement, 
the  federal  review  was  critical  of  “past 
practices”  in  the  jail,  and  many  of  those 
issues  have  since  been  resolved. 

Except  the  “past”  was  barely  a few 
months  ago:  It  was  just  August  when  a 
DOJ  inspection  team  made  its  second  trip 
to  the  jail  this  year  and  found  more  of  the 
harmful  conditions  the  team  discovered 
on  an  initial  visit  in  March.  Inspectors 
were  so  concerned  with  ongoing  violations 
that,  in  August,  they  quietly  issued  an  ur- 
gent notification  to  Sims  that  people  were 
still  unnecessarily  dying  in  his  jail. 

Along  with  “preventable”  deaths,  DOJ 
inspectors  found  that  prisoner  abuse  was 
“routine”  and  overall  jail  operations  had 
“serious”  deficiencies.  If  remedial  measures 
aren’t  made  by  December  3 1 , the  DOJ  says 
in  its  27-page  review,  the  county  can  expect 
to  be  taken  to  court  by  the  federal  govern- 
ment and  forced  to  comply. 

The  jail  made  mistakes  even  while 
federal  inspectors  were  in  the  building 
looking  for  them.  In  March,  a prisoner 
on  suicide  watch  somehow  obtained  and 
swallowed  multiple  medications  while  the 
DOJ  experts  were  on  the  same  floor. 

“Disturbingly,”  recounts  Rena  Comisac, 
acting  head  of  the  DOJ  Civil  Rights  Divi- 
sion, “despite  the  unfolding  emergency, 
security  staff  did  not  call  for  medical  help 
for  a crucial  eight  minutes  after  the  inmate 
had  swallowed  the  medications.”  It  took 
another  seven  minutes  before  a nurse  ar- 
rived with  a medical  crash  cart,  Comisac 
says  in  the  new  DOJ  report,  and  it  was  25 
minutes  after  the  suicide  attempt  that  fire 
department  medics  arrived.  Though  the 
woman  survived,  Comisac  calls  it  a “life- 
threatening  example”  of  the  jail’s  failure  to 
provide  adequate  emergency  care,  leaving 
prisoners  at  “grave  risk  of  harm.” 

In  August,  a prisoner  suffering  from 
shortness  of  breath  and  a lump  on  his  neck 
had  been  misdiagnosed  the  day  before  the 
DOJ  team’s  return.  A subsequent  “physi- 
cal exam  by  our  consultants,”  Comisac 


reports,  “revealed  that  the  inmate  required 
urgent  evaluation  at  an  acute  care  hospital 
to  rule  out  the  risk  of  sudden  death  from 
obstruction  in  his  trachea.”  The  prisoner 
wasn’t  alone.  The  contingent  reviewed 
the  medical  records  of  seven  prisoners 
and  found  six  were  wrongly  classified  and 
required  prompt  medical  attention. 

Abuse  also  was  a major  concern, 
the  DOJ  report  found.  Dangerous  and 
painful  prisoner-controlling  measures 
such  as  pepper  spray  and  hair  holds,  for 
example,  were  sometimes  employed  on 
defenseless  mentally  ill  or  developmentally 
disabled  prisoners.  In  one  case,  which  the 
feds  termed  “inexplicable,”  a mentally 
distressed  prisoner  was  restrained  by  a 
hair  hold  (yanking  the  hair  forcefully  to 
dominate  the  prisoner)  even  though  she 
was  locked  into  a wheelchair  by  leg  and 
waist  restraints. 

Noting  that  three  guards  were  ac- 
cused (and  later  convicted)  of  having  sex 
with  prisoners  and  that  internal  investiga- 
tions had  reached  an  “abnormally  high” 
number,  the  feds  said  self-investigation 
techniques  must  be  improved  to  assure 
prisoners  are  safe  from  an  “alarming” 
misconduct  trend. 

Holtgeerts  and  Fleming  say  they  “have 
recently  taken  steps  to  review  our  policies 
and  increase  training  for  staff  in  the  use 
of  force.”  They’ve  also  stepped  up  training 
and  policy  changes,  and  tightened  internal 
investigation  procedures.  Some  guards  have 
campaigned  for  those  changes,  and  their 
union,  the  Corrections  Guild,  says  it  has 
long  been  seeking  staffing  increases  and 
“repeatedly  asked  the  administration  for  a 
greater  commitment  to  training.” 

But  it’s  the  risk  of  contagion  and 
dying  that  has  inspectors  most  worried, 
citing  the  constant  threat  of  MRS  A and 
incidents  of  flesh-eating-disease  deaths, 
as  revealed  by  the  Weekly.  The  “most 
egregious”  example  of  “systemic”  failure 
was  the  repeated  preventable  deaths  of 
prisoners,  Comisac  says.  At  least  two 
prisoner  deaths  resulted  from  inadequate 
medical  care,  and  three  suicides  in  the  past 
three  years  could  have  been  prevented, 
DOJ  found. 

One  of  the  prisoners,  an  alcoholic, 
had  been  sent  to  Harborview  suffering 
from  seizures  and  skin  infections.  He  then 
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was  returned  to  the  jail  and  waited  for 
30  hours  before  he  was  given  a necessary 
antibiotic.  He  was  later  seen  by  a doctor 
but,  despite  a tender  abdomen  and  “highly 
unstable”  vital  signs,  was  returned  to  the 
prisoner  population. 

By  the  third  day,  he  was  doubled  over 
with  abdominal  pain.  After  waiting  seven 
hours  to  be  seen  again,  he  was  sent  to  the 
hospital,  where  he  died  of  an  apparently 
perforated  gastric  ulcer. 

He  was  one  of  five  prisoners  who 
died  in  2006  from  a variety  of  causes.  The 
jail  averaged  one  death  a year  from  2000 


through  2002,  yet  has  since  averaged  five. 
So  far  in  2007,  six  prisoners  have  died,  the 
most  of  any  year  this  decade. 

The  DOJ  report  indicates  the  county 
may  have  shown  “deliberate  indifference” 
to  the  welfare  of  prisoners  by  denying 
such  conditions  exist  or  by  delaying  their 
resolution.  The  report  cites  the  1997 
Civil  Rights  of  Institutionalized  Persons 
Act  and  case  law  in  making  a case  for 
a constitutional  court  challenge.  But, 
says  a conciliatory  DOJ  spokesperson, 
Jodi  Bobb,  “The  Department  of  Justice 
is  optimistic  that  we  can  reach  common 


ground  with  the  county  on  implementing 
the  necessary  reform  measures.” 

Sims  says  that  the  county  “will  be 
able  to  correct  any  identified  concerns  in  a 
cooperative  spirit”  with  the  feds  and  avoid 
a lawsuit.  But  he  denies  that  conditions 
amount  to  civil  rights  violations,  arguing 
the  jail  is  “constitutionally  sound”  today. 
Apparently,  “medically  sound”  is  no  lon- 
ger the  operative  term.  PI 

This  article  originally  appeared  in  the 
Seattle  Weekly.  It  is  reprinted  with  per- 
mission. 


Washington  State:  No  Restoration  of  Felon  Voting  Rights 
Until  Fines  and  Restitution  are  Paid 


On  July  26,  2007,  a majority  of 
the  Washington  State  Supreme 
Court  held  that  pursuant  to  state  law, 
felons  must  first  pay  all  court-imposed 
fines  and  restitution  before  their  voting 
rights  are  restored.  A strong  dissent  agreed 
with  the  position  of  the  American  Civil 
Liberties  Union  (ACLU)  that  it  would  be 
unconstitutional  to  tie  such  a fundamental 
right  to  one’s  ability  to  pay. 

The  Washington  ACLU  sued  on  be- 
half of  three  felons  who  could  not  vote 
because  they  could  not  pay,  and  may  never 
be  able  to  pay,  their  fines  and  restitution 
assessments.  One  of  the  three,  Daniel 
Madison,  owed  $483.25  in  restitution, 
$200  in  victim  assessment  fees  and  $100  in 
court  costs.  As  a mentally  disabled  person, 
his  income  was  limited  to  meager  social 
security  payments.  He  was  able  to  meet 
his  court-approved  payment  schedule  of 
$15  per  month  and  has  paid  $530,  but  the 
remaining  balance  stood  in  the  way  of  re- 
enfranchisement.  The  other  two  plaintiffs 
were  totally  disabled  and  living  on  public 
subsistence,  with  little  or  no  ability  to  pay 
their  court-ordered  debt. 

The  ACLU  and  twenty  amici  cur- 
iae argued  that  there  was  simply  no 
rational  relationship  between  a person’s 
ability  to  pay  and  their  access  to  basic 
constitutional  rights  such  as  voting.  The 
Court’s  majority,  written  by  Justice  Mary 
Fairhurst,  disagreed,  holding  that  “the 
state  clearly  has  an  interest  in  ensuring 
that  felons  complete  all  terms  of  their 
sentence,  and  there  it  no  requirement  that 
the  State  restore  voting  rights  to  felons 
until  they  do  so.” 

Chief  Justice  Gerry  L.  Alexander 
penned  the  dissent,  which  noted  “As  a 
society,  we  should  encourage,  rather  than 
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discourage,  felons  to  rehabilitate  them- 
selves. As  members  of  this  society,  we  all 
benefit  when  those  who  have  failed  in  the 
past  to  fully  live  up  to  their  responsibilities 
as  a citizen  become  full-fledged  citizens 
who  again  can  exercise  the  cherished  right 
to  vote.”  Chief  Justice  Alexander  found 
that  voting  was  a “fundamental  right,” 
and  that  basing  its  availability  solely 
upon  one’s  ability  to  pay  violated  the  U.S. 
Constitution’s  Equal  Protection  Clause. 
“Sentencing  wealthy 
felons  to  five  years 
incarceration  fol- 
lowed by  immediate 
restoration  of  rights 
and  sentencing  poor 
felons  to  five  years 
followed  by  lifetime 
disenfranchisement” 
makes  this  injustice 
apparent,  he  wrote. 

Justice  Tom 
Chambers,  who 
concurred  in  the 
dissent,  added  that 
Washington’s  felon 
disenfranchisement 
statute  violated 
the  state  and  fed- 
eral constitutions 
because  it  “discrim- 
inates against  the 
poor.”  He  went  on 
to  opine  that  “our 
state  privileges  and 
immunities  clause 
forbids  distributing 
fundamental  rights 
on  unequal  terms.” 

For  the  past 
several  years  the 


ACLU  has  tried,  unsuccessfully,  to  get  the 
legislature  to  change  the  law  that  imposes 
a modern  day  poll  tax  on  indigent  felons. 
Meanwhile,  only  felons  who  can  afford 
to  fully  pay  their  fines  and  restitution  are 
able  to  vote  in  Washington;  those  who  lack 
sufficient  funds  remain  disenfranchised. 
See:  Madison  v.  State , 161  Wash.2d  85, 
163  P.3d  757  (Wash.  2007). 

Other  source:  Seattle  Post-Intelligencer 
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Cumulative  Tightening  of  Michigan  Lifers’  Parole 
Eligibility  Rules  Held  Ex  Post  Facto 


The  U.S.  District  Court  for  the 
Eastern  District  of  Michigan, 
Southern  Division,  has  held  that  a decade 
of  cumulative  changes  to  parole  eligibility 
regulations  for  Michigan’s  life-sentenced 
prisoners  violated  the  U.S.  Constitution’s 
ban  on  ex  post  facto  laws. 

While  the  ruling,  on  behalf  of  seven 
named  lifers,  might  affect  the  fate  of  all  of 
the  state’s  1,200+  lifers  sentenced  before 
1992,  the  case  is  ongoing  and  precise  relief 
for  this  class  has  not  yet  been  determined. 
Nonetheless,  the  ruling  is  important  to 
lifers  nationwide  who  have  become  the 
victims  of  new  and  deleterious  parole 
board  rules  applied  retrospectively  so  as 
to  create  a “significant  risk  of  increased 
penalty.” 

Prior  to  1992,  Michigan  sentenced 
many  prisoners  to  “life”  for  the  purpose 
of  giving  them  an  incentive  to  rehabilitate 
themselves,  with  the  reward  being  earned 
liberty.  For  example,  a person  sentenced 
to  life  for  second-degree  murder  was  ex- 
pected, in  reality,  to  obtain  parole  prior  to 
a person  sentenced  to  a fixed  term  of  25 
years.  Many  judges  who  embraced  the  re- 
habilitative model  of  imprisonment  never 
intended  the  life  sentences  they  imposed  to 
mean  “no  parole.”  And  indeed,  for  many 
years,  Michigan  prisoners  were  released 
by  the  parole  board  upon  satisfaction  of 
the  board’s  rehabilitative  expectations.  But 
since  1992,  time  and  politics  have  teamed 
up  to  alter  reality,  with  the  present  state 
of  affairs  resulting  in  only  a dozen  lifers 
being  released  each  year. 

In  April  2005,  Prof.  Paul  Reingold  and 
two  law  school  students  filed  a 42  U.S.C. 
§ 1983  class-action  complaint  against  the 
Michigan  Parole  Board  (Board)  and  Ar- 
tina  Hartman,  Director  of  the  Michigan 
Department  of  Corrections  (MDOC). 

The  lawsuit  alleged  that  the  post- 1992 
Board  rules,  when  applied  to  pre-1992 
sentenced  lifers,  acted  to  increase  their 
punishment  in  violation  of  the  Ex  Post 
Facto  and  Due  Process  clauses  of  the  U.S. 
Constitution.  The  changed  rules  affected 
the  former  rights  of  (1)  parole  review  every 
other  year,  (2)  written  reasons  for  denial, 
(3)  an  in-person  hearing,  and  (4)  judicial 
review  of  “a  statement  of  no  interest  or  a 
pass-over”  (e.g.,  parole  denial). 

The  court  dismissed  the  due  process 
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claim  but  heard  summary  judgment 
arguments  from  both  sides  as  to  the  ex 
post  facto  claim.  Importantly,  the  court 
examined  the  cumulative  effect  of  changes 
to  parole  procedures  since  the  prisoners’ 
convictions,  reasoning  that  “a  state  cannot 
continuously  make  minor  changes  in  the 
parole  process  that,  taken  together,  create 
a sufficient  risk  of  an  increased  penalty; 
but,  when  looked  at  alone,  would  not 
violate  the  Ex  Post  Facto  Clause.” 

The  court  also  refined  the  definition 
of  the  certified  class.  The  amended  defini- 
tion encompassed  “all  parolable  lifers  in 
the  custody  of  the  [MDOC]  who  com- 
mitted crimes  (for  which  they  received  a 
parolable  life  sentence)  before  October  1, 
1992,  and  whose  parole  the  ‘new’  parole 
board  has  denied,  passed  over,  expressed 
no  interest  in  pursuing,  or  otherwise  re- 
jected or  deferred.”  Excluded  from  this 
definition  are  so-called  ‘drug  lifers’  who 
were  convicted  of  distribution  or  posses- 
sion of  controlled  substances. 

Setting  the  ground  for  analysis,  the 
court  relied  upon  Weaver  v.  Graham , 450 
U.S.  24,  29  (1981),  which  held  “A  court’s 
inquiry  into  whether  an  ex  post  facto 
violation  occurs  is  two-pronged:  first,  has 
a change  in  the  law  been  given  a retrospec- 
tive effect;  and  second,  has  the  change 
disadvantaged  the  offender.” 

Looking  into  retrospective  effect,  the 
court  reviewed  Mich.Comp.L.  791.234.  A 
1982  amendment  to  the  statute  provided 
parole  eligibility  to  lifers  after  they  had 
served  ten  years  (except  for  first  degree 
murder).  And  unlike  the  1992  amend- 
ment, it  provided  for  parole  interviews 
at  the  4th,  6th  and  8th  years  into  the  ten- 
year  minimum.  Additionally,  parole  could 
not  be  denied  without  at  least  one  Board 
member  conducting  a personal  interview. 
Finally,  the  prisoner  was  entitled  to  writ- 
ten reasons  for  his  denial  and  had  the  right 
to  appeal  it. 

The  1992  amendment  increased  the 
minimum  time  served  from  10  to  1 5 years, 
reduced  review  frequency  to  the  10th,  15th 
and  20th  years,  permitted  paper  reviews 
of  files  instead  of  in-person  hearings,  and 
eliminated  written  reasons  for  denial  by 
declaring  such  reviews  to  not  be  “deci- 
sions” of  the  Board.  The  Board  argued 
that  because  its  “no  interest”  file  reviews 
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did  not  rise  to  the  level  of  hearings,  they 
were  not  subject  to  judicial  review  and 
hence  were  not  retroactive.  Rather,  they 
argued  that  the  1992  changes  simply 
restored  the  law  to  the  way  it  was  before 
1982.  Since  the  seven  plaintiffs  were 
sentenced  before  1982,  the  defendants 
argued  that  the  later  amendment  had  no 
net  retrospective  effect  as  to  them. 

However,  the  court  ruled  that  the 
status  of  the  seven  pre-1982  named  class 
representatives  could  not  sink  the  ship  of 
all  the  class  members,  which  by  definition 
included  lifers  sentenced  between  1982 
and  1992.  Worse  for  the  defendants,  the 
Board’s  position  that  its  “no  interest” 
reviews  served  to  insulate  it  from  adminis- 
trative appeals  and  judicial  review  resulted 
in  the  untenable  posture  that  intervening 
rules  changes  could  never  be  scrutinized 
for  ex  post  facto  analysis.  Based  upon 
these  observations,  the  court  easily  con- 
cluded that  the  first  prong  - retroactivity 
- was  met. 

As  to  the  second  prong,  whether 
the  changes  disadvantaged  the  class,  the 
district  court  looked  to  California  Depart- 
ment of  Corrections  v.  Morales , 514  U.S. 
499  (1995)  and  Garner  v.  Jones , 529  U.S. 
244  (2000).  The  court  found  that  Morales 
and  Jones  left  wiggle  room  for  a court  to 
discern  “disadvantaging”  on  a case-by- 
case  basis,  even  though  both  precedents 
had  found  that  that  threshold  was  not  met. 
The  court  also  found  guidance  in  Mickens- 
Thomas  v.  Vaughn , 321  F.3d  374  (3rd  Cir. 
2003)  [See:  PLN,  June  2004,  p.  24],  which 
found  that  added  state  law  language  mak- 
ing public  safety  an  overarching  parole 
factor  had  left  the  Pennsylvania  parole 
board  exposed  to  an  ex  post  facto  chal- 
lenge when  it  relied  upon  this  language 
in  lieu  of  its  prior  “all  factors  counseling 
in  favor  of  release”  standard. 

Notwithstanding  the  Jones  and  Mo- 
rales determinations  that  the  challenged 
rule  changes  did  not  materially  affect 
punishment,  the  court  here  looked  at  the 
“practical  implementation”  of  the  1992 
amendment  and  later  Michigan  parole 
rules  changes  in  the  aggregate  to  deter- 
mine if  the  risk  of  prolonged  incarceration 
was  “significant.” 

The  district  court  grounded  its  ensu- 
ing analysis  in  the  substantive  standard 
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governing  Michigan  paroles,  Mich. 
Comp.L.  791.233(l)(a):  “A  prisoner  shall 
not  be  given  liberty  on  parole  until  the 
board  has  reasonable  assurance,  after 
consideration  of  all  the  facts  and  circum- 
stances, including  the  prisoner’s  mental 
and  social  attitude  that  the  prisoner  will 
not  become  a menace  to  society  or  the 
public  safety.  The  decision  is  discretion- 
ary.” To  measure  this  discretion  against 
an  ex  post  facto  challenge,  the  court  first 
held  that  it  would  consider  not  only  the 
statute  but  also  related  policy  directives, 
depositions  and  declarations. 

With  this  in  mind  the  court  examined 
post- 1992  Board  conduct  to  evaluate  the 
plaintiffs’  claims  that  the  new  Board  mem- 
bers were  appointed  for  their  anti-parole 
philosophy  and  willingness  to  please  the 
Governor.  The  court  determined  that  the 
new  Board’s  approach  to  parole  for  lifers 
came  down  to  “life  means  life.” 

Next,  the  district  court  found  that  the 
change  in  the  new  Board’s  exercise  of  dis- 
cretion in  having  only  paper  reviews  and 
extended  denials  “significantly  impacts 
the  length  of  time  of  actual  punishment.” 
The  court  considered  the  plaintiffs’  sta- 
tistical attack  on  the  new  Board’s  alleged 
abuse  of  discretion,  wherein  parole  grants 
dropped  from  the  pre-1995  rate  of  5-15% 
(average  time  served  15-18  years)  to  a 
post-1995  record  of  0.15%  (average  time 
served  23.2  years). 

In  conclusion,  the  district  court  held 
“The  change  in  the  make-up  of  the 
Michigan  Parole  Board,  the  Board’s  un- 
derstanding of  why  the  change  occurred 
and  how  it  was  to  exercise  its  discretion, 
its  redefining  of  the  eligibility  procedure 
for  non-mandatory  lifers,  and  changes  to 
the  timing  and  intervals  of  the  interview 
and  review  process,  when  considered  in 
total  have  significantly  disadvantaged  the 
class  and  constitute  a violation  of  the  Ex 
Post  Facto  Clause.”  Accordingly,  the  court 
granted  the  prisoners’  motion  for  sum- 
mary judgment  and  denied  the  Board’s 
motion.  The  case  remains  before  the  court 
for  determination  of  injunctive  relief.  See: 
Foster  Bey  v.  Rubitschun , USDC  (E.D. 
Mich.,  Southern  Div.),  Case  No.  2:05-cv- 
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(unpublished). 

PLN  readers  should  note  that  this 
action  was  brought  under  § 1983  and, 
therefore,  any  relief  forthcoming  cannot 
result  in  foreshortening  of  punishment 
- a remedy  reserved  exclusively  to  the 
forum  of  habeas  corpus.  [See,  e.g.,  Heck 
v.  Humphrey , 512  U.S.  477  (1994)].  Nor 
can  damages  be  awarded  absent  habeas 
relief.  [See,  e.g.,  Edwards  v.  Balisok , 451 
U.S.  All  (1997)].  But  the  result  can  be 
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given  prospective  effect  to  preclude  the 
future  use  of  unconstitutional  procedures 
in  the  determination  of  Michigan  parole 
considerations.  [See,  e.g.,  Wilkinson  v. 
Dotson , 544  U.S.  74  (2005)  (PLN,  Aug. 
2005,  p.28)]. 

Readers  should  also  note  that  appli- 
cation of  this  court’s  findings  might  not 
apply  to  other  states  where  the  underlying 
state  parole  statutes  do  not  give  rise  to  the 
liberty  interest  available  under  Michigan 
law.  P 
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Louisiana  Work-Release  Prisoners  Used  by  Sheriff  in  Chop  Shop 


In  February  2005,  Louisiana  sheriff 
Ronald  “Gun”  Ficklin  was  indicted 
on  22  counts  of  conspiracy,  trafficking  in 
motor  vehicles  with  removed  or  altered 
Vehicle  Identification  Numbers  (VINs), 
removing  or  altering  VINs,  aiding  and 
abetting  the  possession  of  a firearm  by 
a convicted  felon,  misprision  of  a felony 
for  not  reporting  a felon  with  a firearm, 
and  mail  fraud. 

The  charges  stemmed  from  a scheme 
that  put  state  prisoners  to  work  in  a local 
car  theft  operation.  Ficklin’s  friend  and 
convicted  felon  Barry  Edward  Dawsey 
ran  the  illegal  business  out  of  B & D 
Auto  Sales  in  St.  Helena  Parish.  The 
illicit  end  of  the  operation  involved 
buying  and  selling  salvaged  and  stolen 
vehicles.  When  Dawsey  was  appre- 
hended in  a stolen  pickup  truck,  police 
discovered  a gun  and  Sheriff  Ficklin’s 
badge  inside. 

Dawsey  pleaded  guilty  in  2006  and  is 
currently  serving  a 3-year  sentence.  James 
Jackson,  Mitchell  Tidwell  and  Kevin  Sim- 


by  Gary  Hunter 

mons  also  admitted  involvement  in  the  car 
theft  ring  and  pleaded  guilty. 

Ficklin  was  originally  arrested  on  a 
10-count  indictment  issued  by  a federal 
grand  jury.  He  was  released  after  a deten- 
tion hearing  and  posting  a $25,000  bond. 
Twelve  more  counts  were  added  as  the 
investigation  continued. 

He  was  accused  of  fraud  for  bill- 
ing the  Louisiana  Department  of 
Public  Safety  and  Corrections  (LDOC) 
$140,000  when  he  employed  LDOC  pris- 
oners in  Dawsey’s  chop  shop  operation 
between  October  2000  and  September 
2001.  The  LDOC  claims  it  also  paid 
the  St.  Helena  Parish  Sheriff’s  office 
nearly  $250,000  during  that  same  time 
period. 

Over  half  of  Ficklin’s  federal  charges 
are  for  mail  fraud.  His  attorney,  Frank 
Holthaus,  calls  the  charges  “sad.” 

“I  think  mail  fraud  is  as  abused  as  was 
hooliganism,”  said  Holthaus.  “In  the  Soviet 
Union,  hooliganism  was  the  way  people 
the  government  didn’t  like  were  charged 


with  a vague  crime  no  one  had  to  define. 
It’s  similar  to  mail  fraud  in  the  United 
States.”  Then  again,  Ficklin  isn’t  accused 
of  hooliganism;  he’s  accused  of  abusing  his 
public  office  and  the  public’s  trust. 

Cori  Leigh  Clark,  Ficklin’s  son-in- 
law,  and  the  son  of  Ficklin’s  girlfriend, 
Alton  Hoyt  McNabb  II,  were  charged 
with  witness  tampering,  conspiracy  and 
retaliation  after  they  assaulted  Louisiana 
State  Police  Sgt.  Dennis  Stewart  on  July 
30, 2005.  Stewart  had  assisted  in  Ficklin’s 
investigation,  along  with  FBI  and  ATF 
officials. 

Ficklin,  the  third  consecutive  St.  Hel- 
ena Parish  sheriff  to  be  indicted,  pleaded 
guilty  to  17  of  the  federal  charges  in  Feb- 
ruary 2007.  He  was  sentenced  on  October 
30,  2007,  and  received  prison  terms  of 
60-63  months  on  each  count,  to  be  served 
concurrently,  and  assessed  $1,700  in  costs. 
He  reported  to  serve  his  prison  sentence 
in  November  2007.  FJ 

Sources:  The  Advocate,  www.wafb.com 


Los  Angeles  Settles  County  Jail  Murder  Suit  For  $1  Million 


On  August  14,  2007,  Los  Angeles 
County  settled  a lawsuit  brought 
by  the  family  of  a mentally  ill  prisoner  who 
was  stomped  to  death  in  a holding  cell  by  two 
prisoners,  while  guards  failed  to  respond. 
The  $1  million  settlement  is  another  in- 
crement in  the  County  Jail’s  $6.5  million 
in  such  payments  paid  in  just  the  first  six 
months  of  2007. 

Thirty-five  year-old  county  jail  pris- 
oner Chadwick  Cochran  was  allegedly 
slain  by  two  prisoners,  Christian  Perez 
and  Heriberto  Rodriguez  on  November 
15,  2005.  Cochran  still  wore  a red  I.D. 
card  identifying  him  as  a mental  health 
patient.  However,  the  two  assailants 
believed  it  meant  he  was  a snitch.  Ac- 
cordingly, when  packed  together  with  40 
men  (many  of  whom  were  “high  risk”) 
in  a holding  cell  to  eat  their  dinners,  the 
two  gang  members  first  attacked  Cochran 
with  their  fists  and  dinner  trays,  then 
jumped  repeatedly  on  his  head  while 
the  others  watched.  The  window  on  the 
door  of  the  cell  had  been  painted  over, 
eliminating  visual  monitoring.  Disap- 
proving prisoners  tried  to  yell  through 
the  door  to  get  the  guards’  attention,  but 
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for  twenty  minutes,  none  responded.  The 
two  assailants  are  awaiting  trial  and  may 
face  the  death  penalty. 

The  lawsuit  focused  on  a previous 
memorandum  of  understanding  signed  by 
the  County  to  provide  proper  care,  treatment 
and  protection  of  mentally  ill  prisoners, 
stemming  from  deficiencies  noted  by  the 
Department  of  Justice  in  its  investigation  in 
1996.  The  suit  further  noted  that  when  Co- 
chran was  moved  from  the  mental  health 
care  section,  he  should  have  been  given  a 
new  identification  card  without  the  telltale 
red  color.  Additionally,  the  complaint 
alleged  that  staff  failed  to  do  their  jobs, 
leaving  the  40  prisoners  with  no  oversight  of 
any  kind  for  over  20  minutes.  Violations  of 
the  Fourth,  Eighth  and  Fourteenth  Amend- 
ments were  alleged  in  the  42  U.S.C.  § 1983  suit 
filed  in  U.S.  District  Court. 

Nonetheless,  County  Jail  officials  still 
didn’t  “get  it.”  On  May  22,  2007,  Kurt 
Kartcher,  a known  bi-polar  prisoner  who 
had  strangled  a former  cellmate  at  Lan- 
caster State  Prison  and  was  removed  to 
county  jail  for  that  trial,  was  taken  from  the 
mental  health  section  of  the  jail  (after  being 
cleared  by  mental  health  staff)  to  be  closer  to 

22 


the  courthouse,  and  placed  with  a cellmate 
in  the  Main  Jail.  After  the  earlier  murder, 
Kartcher  had  been  single-celled  in  state 
prison  for  obvious  reasons.  But  chagrined 
state  prison  officials  admitted  that  they  did 
not  forward  information  on  the  previous 
strangulation  to  county  officials  when  they 
transferred  Kartcher,  nor  did  they  men- 
tion his  original  commitment  offense,  the 
strangulation  murder  of  a lawyer  who  had 
paid  him  for  sex.  Once  again  double-celled 
in  the  jail,  Kartcher  promptly  strangled  his 
third  victim,  cellmate  Jose  Cruz,  to  death. 
Today,  Kartcher  is  belatedly  single-celled 
in  the  County  Jail,  awaiting  trial  on  both 
murders,  where  he  could  also  face  the  death 
penalty,  because  he  was  already  sentenced 
to  life-without-parole  for  the  murder  of  his 
lawyer-lover. 

Cruz  was  the  fifteenth  Los  Angeles 
County  Jail  prisoner  to  be  murdered  there 
since  2000.  The  estate  was  represented 
by  attorneys  Samuel  Paz  and  Sonia  Mer- 
cado. See:  Moye  v.  County  of  Los  Angeles, 
U.S.D.C.  C.D.  Cal.,  Case  No.  CV05-8807 
SSX.P 

Other  source:  Los  Angeles  Times. 
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Non-Convicted  Michigan  Sex  Offenders  Required  to  Register 


The  Sixth  Circuit  Court  of  Appeals 
has  held  that  Michigan’s  Sex  Of- 
fender Registration  law,  which  requires 
persons  charged  with  but  not  convicted  of 
sex  crimes  to  register  as  sex  offenders,  is 
constitutional.  The  Court’s  ruling  affirms 
an  order  granting  summary  judgment  to 
the  State  of  Michigan  in  a class  action 
lawsuit  challenging  the  law. 

The  suit  included  two  classes  of 
people  assigned  to  “youthful  trainee 
status”  for  sex  offenses  under  Michigan’s 
Holmes  Youthful  Trainee  Act  (HYTA), 
who  were  then  required  to  register  as  sex 
offenders.  Both  classes  were  comprised  of 
people  who  had  been  charged  with  sex  of- 
fenses prior  to  October  1, 2004.  One  class 
was  for  people  who  were  fully  discharged 
from  trainee  status,  while  the  other  was  for 
those  still  pending  disposition. 

That  distinction  originates  from  the 
nature  of  HYTA.  Under  that  law,  persons 
who  plead  guilty  for  crimes  committed 
after  their  seventeenth  birthday  but  be- 
fore their  twenty-first  birthday  may  be 
designated  as  a youthful  trainee.  Such  a 
designation  provides  for  a sentence  of  up 
to  three  years  custodial  supervision,  up  to 
one  year  in  the  county  jail,  or  up  to  three 
years  probation.  The  HYTA  designation 
holds  the  plea  in  abeyance.  Once  the  train- 
ee successfully  completes  the  sentence,  the 
court  “shall  discharge  the  individual  and 
dismiss  the  proceedings.”  Once  released, 
the  law  states  the  discharged  person  “shall 
not  suffer  a civil  disability  or  loss  of  right 
or  privilege.” 
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have  in  their  criminal  records,  home 
addresses,  and  other  public  registration 
information.” 

As  for  the  suit’s  asserted  Equal  Pro- 
tection claim,  the  Court  found  that  the 
Michigan  Legislature  could  permissibly 
draw  a line  that  distinguished  between 
persons  charged  before  October  1,  2004 
and  those  charged  on  or  after  that  date. 
In  effect,  this  constituted  a gradual  ap- 
proach to  elimination  of  the  registration 
requirement;  it  would  allow  the  Legisla- 
ture to  monitor  the  situation  to  ensure  that 
low  recidivism  rates  affirm  their  premise 
that  Romeo-and- Juliet  type  offenders  do 
not  pose  a threat  to  public  safety  before 
expanding  the  exemption  to  pre-October 
1,  2004  offenders. 

In  addition,  the  HYTA  designees 
can  request  to  be  removed  from  the  sex 
offender  registry  ten  years  following  their 
discharge  from  youthful  trainee  status. 
Thus,  a rational  basis  existed  between  the 
disparity  in  requiring  registration  based 
on  the  date  that  charges  were  filed.  The 
district  court’s  order  was  affirmed.  See: 
Doe  v.  Michigan  Department  of  State  Po- 
lice,  490  F.3d  491  (6th  Cir.  2007).  ¥* 
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Only  defendants  charged  with  so- 
called  Romeo-and- Juliet  offenses,  defined 
as  consensual  sexual  activity  of  a youth 
between  the  ages  of  14  to  21  with  another 
youth  between  ages  13  and  16,  are  eligible 
for  the  HYTA  designation.  Despite  the 
wording  of  the  statute,  Michigan  law 
requires  such  youths  to  register  as  sex 
offenders  if  charged  prior  to  October  1, 
2004.  After  that  date  the  law  was  amended 
to  not  require  registration. 

The  class  action  suit  brought  a 
substantive  due  process  claim.  The  sub- 
stantive component  of  the  Due  Process 
Clause  protects  fundamental  rights  that 
are  so  “implicit  in  the  concept  of  ordered 
liberty”  that  “neither  liberty  or  justice 
would  exist  if  they  were  sacrificed.”  Such 
rights  include  “the  rights  to  marry,  to  have 
children,  to  direct  education  and  upbring- 
ing of  one’s  children,  to  marital  privacy, 
to  use  contraception,  to  bodily  integrity, 
and  to  abortion.” 

The  Sixth  Circuit  found  the  sex 
offender  registration  requirement  trou- 
bling because  the  class  members  had 
“not  been  convicted  by  a jury  nor  has  a 
judge  accepted  their  guilty  pleas.”  The 
appellate  court, 
however,  found  that 
Michigan  has  an 
“interest  in  know- 
ing the  whereabouts 
of  sex  offenders” 
that  “outweighs 
any  privacy  inter- 
est that  plaintiffs 
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Independent  Monitor  Issues  First  Report  on  Delaware  Health  Care 


Joshua  W.  Martin  III,  the  Indepen- 
dent Monitor  who  is  overseeing  an 
agreement  between  the  U.S.  Department 
of  Justice  (DOJ)  and  the  Delaware  De- 
partment of  Corrections  (DDOC),  has 
issued  his  first  semi-annual  report.  The 
agreement  with  the  DOJ  followed  a public 
outcry  that  ensued  after  The  News  Herald 
published  a series  of  damning  articles 
that  detailed  the  abysmal  medical  care 
provided  to  DDOC  prisoners.  [See:  PLN, 
Dec.  2005,  pg.  1;  July  2007,  pg.  8]. 

The  Monitor  retained  a team  of  medi- 
cal and  mental  health  experts  to  assist  in 
inspections  and  making  recommendations 
to  help  the  DDOC  come  into  compliance 
with  adequate  medical  care  practices.  The 
monitoring  team  made  an  initial  visit 
to  the  Delores  J.  Baylor  Women’s  Cor- 
rectional Institution  (Baylor),  Delaware 
Correctional  Center  (DCC),  Howard  R. 
Young  Correctional  Institution  (Young), 
and  Sussex  Correctional  Institution  (SCI) 
during  the  week  of  May  21,  2007. 

The  Monitor’s  first  report  focused  on 
determining  the  challenges  faced  by  the 


by  David  M.  Reutter 

DDOC  to  achieve  “substantial  compli- 
ance” with  the  agreement.  One  year  of 
such  compliance  will  terminate  its  agree- 
ment with  the  DOJ.  Future  reports  will 
focus  on  providing  technical  assistance 
to  the  DDOC  and  addressing  specific 
areas  of  concern  such  as  sick  call,  chronic 
diseases,  reception  processing,  interfacil- 
ity processing,  medication  management, 
mental  health  services  and  other  areas 
covered  by  the  agreement. 

The  Monitor  noted  that  the  DDOC 
had  already  made  some  needed  changes. 
For  example,  when  prisoners  return  from 
off-site  doctor  visits,  including  visits  for 
specialty  consultations,  emergency  room 
trips  and  hospitalizations,  they  are  taken 
to  medical  rather  than  returned  to  their 
cells,  which  allows  a nurse  to  begin  facili- 
tating continuity  of  care. 

In  regard  to  a requirement  that  the 
DDOC  develop  and  implement  a unitary 
record-keeping  system  that  allows  all  clini- 
cally appropriate  documents  related  to  a 
prisoner’s  medical  and  mental  health  care 
to  be  available  to  the  clinician,  the  Moni- 


tor found  the  DDOC  had  established  an 
action  plan.  Such  a plan  also  exists  to 
ensure  timely  responses  for  medication 
and  laboratory  tests. 

It  was  clear,  however,  that  the  DDOC’s 
for-profit  medical  vendor,  Correctional 
Medical  Services  (CMS),  had  no  plan  to 
provide  adequate  staff  and  training.  In  fact, 
the  information  the  Monitor  received  “tends 
to  indicate  that  CMS’  regional  or  national 
management  has  not  been  willing  to  take 
such  measures  as  offering  relatively  small 
increases  in  pay  in  order  to  attract  and  retain 
individuals  that  would  be  qualified  to  fill  the 
vacant  positions,  nor  has  CMS’  regional  or 
national  management  been  particularly  sup- 
portive of  facility-level  CMS  management 
regarding  staffing  concerns.” 

During  the  monitoring  teams’  initial 
visits,  “it  became  clear  that  a major  area 
of  concern  is  the  absence  of  experienced 
leadership.”  CMS  has  only  a part-time 
contract  monitor  who  is  transitioning 
from  another  prison  system.  The  State 
Director  of  Nursing  position  was,  and 
remains,  vacant.  Additionally,  the  facility- 
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level  Director  of  Nursing  at  the  Young 
facility  is  soon  to  become  vacant.  That  sit- 
uation, coupled  with  the  fact  that  Young’s 
new  Health  Care  Administrator  has  no 
correctional  setting  experience,  caused  the 
Monitor  to  question  whether  medical  care 
at  the  facility  can  be  brought  into  compli- 
ance under  the  DOJ  agreement. 

The  Young  facility  is  of  significant 
concern,  as  its  1,750  prisoners  include 
both  pretrial  detainees  and  sentenced 
prisoners.  Young  processes  about  60%  of 
all  intakes  to  the  DDOC,  which  causes 
an  additional  burden  to  the  prison  and 
medical  staff.  Since  the  facility  houses  a 
greater  number  of  prisoners  than  its  de- 
sign capacity,  Young  already  has  problems 
with  clinic  space  and  medical  equipment. 
The  Warden  at  Young  also  noted  that  the 
“turnover  of  CMS  leadership  positions 
has  been  almost  constant  over  the  last 
few  years.” 

Problems  with  medical  screening  were 
found  at  the  Baylor  facility,  which  receives 
about  70  prisoners  per  week,  and  intake 
examinations  occur  every  day,  all  day. 
The  screening  of  detainees  who  are  newly 
or  previously  tuberculosis  (TB)  skin  test 
positive,  or  who  have  TB  symptoms,  was  a 
matter  of  concern.  CMS  has  no  timelines 


for  obtaining  chest  X-rays,  which  should 
occur  within  72  hours  of  identification 
of  a positive  TB  test  to  identify  whether 
the  disease  is  active.  CMS  policy  only 
requires  the  health  administrator  to  be 
notified  if  the  X-ray  is  not  obtained  within 
two  weeks. 

Additionally,  Licensed  Practical 
Nurses  (LPN)  were  doing  the  medical 
screening  process.  The  Monitor  noted 
that  a registered  nurse  or  clinician  should 
fulfill  that  function  because  “LPNs  typi- 
cally do  not  have  appropriate  education 
and  training  to  perform  exploration  of 
medical  symptoms.” 

Another  problem  area  was  clinical 
space  and  equipment.  “While  the  overall 
sanitation  of  the  facilities  was  good,”  the 
Monitor  stated,  “the  spaces  that  are  used 
for  the  provision  of  medical  and  mental 
health  services  were  the  least  sanitary 
spaces  within  the  facilities.” 

Several  problems  related  to  clinic 
space  were  found  at  Young.  Those  prob- 
lems not  only  affected  privacy  issues 
for  prisoners  but  also  the  sanitation  of 
the  areas.  While  the  clinical  areas  were 
cramped,  two  rooms  in  Young’s  East  Wing 
that  could  be  used  for  examinations  either 
had  no  medical  equipment  and  supplies 


or  were  filled  with  boxes  of  medical  files 
or  medical  equipment  that  was  not  being 
used.  The  infirmary  at  DCC  was  found  to 
have  very  poor  sanitation. 

The  Monitor’s  report  touched  upon 
each  area  of  concern  between  the  DOJ 
and  the  DDOC.  For  the  most  part,  the 
DDOC  had  an  action  plan  in  place.  More 
visits  will  be  made  by  the  monitoring  team 
to  assess  compliance,  and  another  report 
is  due  to  be  issued  in  January  2008.  The 
Independent  Monitor’s  report  is  available 
on  PLJST s website.  FJ 

Source:  First  Semi-Annual  Report  of  the 
Independent  Monitor  of  the  Memorandum 
of  Agreement  Between  the  U.S.  Dept,  of 
Justice  and  the  State  of  Delaware,  June 
29,  2007. 
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“Let  Freedom  Ring”  --  Cellphones  Abound  In  California  Prisons 


Over  1,000  cellphones  and  Black- 
berrys  were  confiscated  in 
California’s  33  prisons  in  the  past  year. 
While  such  contraband  was  at  a trickle 
seven  years  ago,  the  technology  has  re- 
duced the  size  of  these  items  to  permit  a 
veritable  flood  today  — 221  alone  at  the 
Solano  State  Prison  in  the  first  six  months 
of  2007.  At  the  going  rate  of  $400  to  $600, 
some  employees  have  been  caught  smug- 
gling up  to  50  phones  at  a time. 

Anthony  Kane,  Associate  Director 
for  the  California  Department  of  Cor- 
rections and  Rehabilitation  (CDCR), 
told  legislators  recently,  “It’s  a tremen- 
dous problem.”  The  dangers  are  plain. 
Gang  members  can  use  the  phones  to 
clandestinely  direct  activities  on  the 
streets  from  behind  the  walls,  noted  Gary 
Hearnsberger  of  the  Los  Angeles  District 
Attorney’s  Hardcore  Gang  Division. 
Imprisoned  gang  leaders  could  direct 
killings,  run  drug  operations  or  intimi- 
date witnesses,  he  stated.  Although  mail 
and  normal  phone  calls  are  screened  to 
prevent  such  activities,  cellphones  escape 
oversight.  Of  course,  if  technology  can 
permit  monitoring,  this  could  prove  a 
boon  to  catching  and  prosecuting  such 
miscreants. 

State  Senator  Alex  Padilla  wrote  Cor- 
rections Secretary  James  Tilton  requesting 
a full  investigation,  noting  that  such  de- 
vices in  the  hands  of  maximum  security 
prisoners  posed  a threat  to  the  general 
public  as  well  as  to  prison  staff.  Padilla 
noted  that  in  Sao  Paulo,  Brazil,  cellphones 
were  used  in  2006  to  coordinate  uprisings 
in  73  prisons  and  on  the  streets  that  left 
more  than  40  police  and  guards  dead.  But 
prisoners  in  Brazil,  in  addition  to  having 
cellphones,  are  organized  and  united. 

One  reason  suggested  for  the  rapid 
increase  in  such  phones  might  be  the 
incentive  to  avoid  the  exorbitant  rates 
charged  for  normal  prison  collect  calls 
— many  times  the  highest  non-prison  rate. 
These  rates  devolve  from  the  structure 
of  CDCR’s  phone  bids,  where  the  award 
goes  to  the  highest  bidder,  i.e.,  the  one  who 
promises  the  state  the  greatest  kickback. 
CDCR  collected  $26  million  in  such 
“commissions”  in  2007  off  the  backs  of 
the  largely  poor  people  whose  loved  ones 
are  in  prison. 

However,  an  investigation  into  the 
sources  of  phone  smuggling  may  prove 
embarrassing.  Most  are  traced  to  prison 
staff.  While  the  legislature  is  contemplat- 
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ing  enacting  tougher  penalties  than  the 
current  misdemeanor  limit,  this  may 
backfire.  It  remains  to  be  seen  if  any 
penalties  are  enacted  against  the  staff 
who  smuggle  the  cellphones  in.  After 
laws  were  enacted  making  it  a crime  to 
bring  tobacco  into  prisons,  it  created  the 


With  salacious  tales  of  murder- 
ous and  thieving  former  guards 
splashed  across  local  headlines,  Seal 
Beach,  California  officials  shut  down  their 
privately-run  jail  on  June  15,  2007. 

The  city  claimed  that  the  jail’s 
for-profit  contractor,  Texas-based  Cor- 
rectional Systems,  Inc.  (CSI),  not  only 
failed  to  make  money  but  cost  the  city 
thousands  of  dollars  annually.  “We  dis- 
missed the  vendor  for  a failure  to  produce 
a profit,”  said  Seal  Beach  Police  Chief 
Jeffrey  Kirkpatrick.  “We  had  to  share  a 
loss  and  that  was  not  tenable.” 

In  addition  to  losing  money,  CSI 
managed  to  score  15  major  deficiencies 
during  jail  inspections  in  recent  years, 
including  having  no  written  policy  for 
grievances,  no  policy  to  segregate  prison- 
ers with  infectious  diseases,  and  no  policy 
to  isolate  the  mentally  ill.  But  closing 
the  30-bed  jail  after  13  years  of  opera- 
tion was  about  more  than  unsatisfactory 
performance  or  financial  problems  - it 
involved  one  of  the  most  sordid  crimes 
in  the  history  of  Orange  County,  Cali- 
fornia. 

Most  average  citizens  are  unaware 
that  there  are  upper  echelon  pay-to-stay 
jails  in  southern  California  where  non- 
violent patrons  may  purchase  protected 
and  preferential  treatment,  including  ac- 
cess to  laptop  computers  and  cell  phones. 
Typically  costing  from  $70  to  $175  per 
day,  such  jails  cater  to  well-heeled  folks 
who  need  to  work  off  a pesky  indiscretion 
that  resulted  in  a criminal  conviction.  The 
Seal  Beach  Jail  was  one  of  those  cushy 
pay-to-stay  facilities. 

Apparently,  CSI  matched  its  lacka- 
daisical clientele  held  at  the  jail  with  even 
more  apathetic  guards.  And,  as  history  has 
proven,  when  correctional  staff  discipline 
is  lax  the  difference  between  the  behavior 
of  the  prisoners  and  that  of  their  keepers 


perfect  defense  for  involved  prisoners 
to  insulate  themselves  from  disciplinary 
sanctions:  “If  you  punish  me,  I’ll  press 
charges  against  you.” 

Let  freedom  ring.  FJ 

Source:  Los  Angeles  Times. 


becomes  blurred,  at  best.  CSI  evidently 
addressed  its  operational  cost  angle  at 
the  facility  by  hiring  inexperienced,  young 
guards.  When  the  dust  settled,  four  former 
jail  guards  had  been  charged  with  offenses 
ranging  from  forgery  and  theft  to  capital 
murder. 

In  2006,  jail  guard  Fred  Madrigal,  21, 
together  with  guards  Michael  Navarro, 
22,  and  Victor  Calzada,  29,  stole  a Sony 
PlayStation  game  console  belonging  to  a 
prisoner  who  transferred  to  the  Orange 
County  Jail.  To  cover  up  the  theft  they 
destroyed  the  prisoner’s  original  property 
card  and  created  a new  one  that  omitted 
the  PlayStation,  forging  the  prisoner’s 
signature.  The  three  ex-guards  now  face 
up  to  four  years  in  prison  for  forgery, 
falsifying  public  documents  and  removing 
public  papers.  Two  of  the  former  guards 
failed  to  appear  for  their  arraignment; 
when  Madrigal  showed  up  later  he  had 
to  post  $25,000  bail.  CSI  placed  him  on 
administrative  leave. 

But  a far  more  sinister  plot  was 
hatched  in  the  Seal  Beach  Jail  in  2003. 
While  held  at  the  facility,  convicted  bur- 
glar Skylar  Deleon  was  allowed  to  work 
off  his  year-long  sentence  for  a crime 
involving  the  use  of  a gun.  Because  the 
state’s  criminal  database  had  omitted  the 
detail  of  his  use  of  a firearm,  Seal  Beach 
let  him  spend  nights  at  the  jail  while 
enjoying  work  furlough  during  the  days 
and  weekends.  It  was  during  one  of  those 
furloughs  in  December  2003  that  Deleon 
allegedly  conned  45-year-old  Jon  Peter 
Jarvi  into  refinancing  his  condo  and  giving 
Deleon  the  $55,000  in  profits  to  “invest.” 
Upon  picking  up  the  money,  Deleon  slit 
Jarvi’s  throat,  dumped  his  body  by  the  side 
of  the  road  in  Mexico,  and  was  let  back 
into  the  Seal  Beach  Jail  late  that  night  by 
Alonso  Machain,  an  accommodating  21- 
year-old  guard. 


Privately  Run  Seal  Beach,  California  Jail 
Closed  Following  Checkered  Past 

by  John  E.  Dannenberg 
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New  York  Prisoner  Awarded  $4,250  for 
Knee  Injury  While  Shackled 


Despite  the  $55,000  in  ill-gotten 
gains,  Deleon,  a former  Power  Rangers 
child  actor,  wanted  more  money.  In  No- 
vember 2004,  while  on  probation,  Deleon, 
together  with  his  pregnant  wife  and  three 
accomplices,  including  Machain  (who  had 
lost  his  job  at  the  jail),  developed  a plan 
to  con  a retired  probation  officer  and  his 
wife  out  of  their  retirement  dream  yacht, 
kill  them,  and  dispose  of  the  bodies  on 
the  high  seas.  When  Thomas  Hawks, 
57,  and  his  wife  Jackie,  47,  placed  their 
$435,000,  55-foot  yacht  named  the  “Well 
Deserved”  on  the  Orange  County  market 
so  they  could  retire  to  Arizona,  they  had 
the  ill  fate  to  attract  Deleon  and  his  gang 
as  interested  buyers. 

Through  cunning  and  deceit,  Deleon 
convinced  the  Hawks  to  take  them  on  a 
trial  cruise  of  the  boat.  It  was  during  that 
voyage  that  Deleon,  Machain  and  a third 
accomplice,  John  Kennedy,  brutally  beat 
the  Hawks  and  then  chained  them  to  an 
anchor  and  threw  them  overboard,  after 
first  forcing  them  to  disclose  their  bank 
account  information  and  sign  over  the 
deed  to  the  yacht. 

Much  of  the  grisly  story  came  to 
light  after  Machain  confessed  and  gave 
up  the  others,  hoping  to  gain  preferen- 
tial prosecutorial  treatment.  Deleon’s 
wife,  Jennifer,  26,  was  convicted  of 
first-degree  murder  in  November  2006 
for  her  part  in  reassuring  the  Hawks  by 
using  her  infant  child  as  a decoy,  and 
then  cleaning  up  the  boat  after  the  kill- 
ings. She  received  two  consecutive  life 
sentences  without  parole.  Deleon  and 
Kennedy,  who  face  the  death  penalty, 
were  scheduled  to  go  to  trial  in  late 
January  2008,  while  the  charges  against 
former  jail  guard  Machain  and  another 
defendant  are  still  pending. 

Tom  Hawks’  brothers  have  stated 
they  would  like  to  see  the  “justice”  of  hav- 
ing the  cold-blooded 
killers  dragged  out 
to  sea,  tied  to  an 
anchor  and  tossed 
overboard.  The  Seal 
Beach  Jail  has  left  a 
bitter  legacy,  indeed. 

H 

Sources:  Orange 
County  Register, 

Los  Angeles  Times, 

Associated  Press, 

San  Gabriel  Valley 
Tribune,  Scottsdale 
Times 


On  March  19,  2007,  a court  of 
claims  in  Rochester,  New  York, 
award  $4,250  to  a state  prisoner  who  fell 
and  injured  his  knee  while  walking  to  a 
transport  van  in  leg  shackles. 

State  prisoner  Earl  Martin,  54,  fell  on 
the  ground  as  he  attempted  to  step  down 
from  a curb  while  he  was  being  escorted 
to  a New  York  Department  of  Correc- 
tions (NYDOC)  transport  van.  Martin 
was  leaving  a local  hospital  where  he 
was  receiving  cancer  treatment  and  was 
wearing  leg  shackles  and  a “black  box”, 
a device  that  limited  the  movement  of  his 
arms  and  hands. 

Martin  claimed  that  when  he  fell  the 
two  guards  escorting  him  were  walking  at 
least  6 feet  behind  him,  too  far  to  assist 
him  when  he  began  to  fall.  Martin  claimed 
that  on  at  least  50  previous  occasions 
when  he  was  taken  to  the  hospital  for 
treatment  that  his  guard  escorts  assisted 
him  as  he  walked  to  the  van. 

After  he  fell  Martin  was  taken  back 
to  the  Wende  Correctional  Facility 
where  he  was  imprisoned — rather  than 
back  into  the  medical  center  as  he  had 
requested.  At  the  prison  Martin  saw  a 
nurse  who  wrapped  his  knee,  gave  him 
some  ibuprofen,  and  sent  back  to  his  cell 
as  it  was  the  beginning  of  the  weekend. 
On  Monday  Martin  saw  a doctor  who 
ordered  x-rays  and  determined  that 
Martin  had  a fractured  right  patella. 
Martin  was  transported  to  the  hospital 
by  ambulance  where  he  was  placed  in  a 
long  leg  cast. 

Martin  sued  the  NYDOC,  pro  se , 
claiming  the  guards  should  have  helped 
him  on  his  way  to  the  van  and  that  they 
should  have  been  aware  of  his  recent 


hip  surgery.  Martin  also  contended 
that  the  prison  nurse  should  have  con- 
tacted a doctor  after  examining  him 
rather  than  merely  sending  him  back 
to  his  cell. 

Martin  contended  that  it  was  12  or 
13  weeks  before  he  could  get  back  to 
relatively  normal  activity  and  that  he  still 
has  to  use  a cane  to  get  around.  Martin 
also  underwent  physical  therapy  after  the 
cast  was  removed. 

Judge  Philip  J.  Patti  held  that 
without  expert  medical  testimony 
Martin’s  claims  of  medical  negligence 
were  merely  speculative  and  therefore 
dismissed  those  claims.  However,  Judge 
Patti  did  find  that  the  guards  escorting 
Martin  should  have  assisted  him  as  he 
walked  to  the  van.  Patti  consequently 
held  the  state  liable  for  the  injuries 
proximately  caused  by  Martin’s  fall 
and  awarded  him  $4,250  in  damages 
for  past  and  future  pain  and  suffering. 
See:  Martin  v.  The  State  of  New  York, 
Rochester  Court  of  Claims,  Case  No. 
105026. P 
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$90,000  Awarded  to  New  York  Prisoner  for  Delay  of  Surgery 


A New  York  Court  of  Claims  has 
awarded  a prisoner  $90,000  in  a 
medical  malpractice  claim  stemming  from 
prison  personnel  delaying  surgery,  causing 
lasting  injury  and  pain. 

The  claim  was  brought  by  Sing  Sing 
Correctional  Facility  prisoner  Jonathan 
D.  Long,  who  was  hit  by  an  errant  soft- 
ball  on  the  left  side  of  his  face  on  May 
30,  2002.  Long  received  an  audiovisual 
examination,  resulting  in  a diagnoses  of 
a contusion.  Pain  medication,  ice  packs, 
and  x-rays  were  ordered.  Prison  medical 
personnel,  however,  identified  that  Long 
had  a zygomatic  arch  fracture,  which  is  the 
prominent  portion  of  the  cheek  bone. 

As  a result,  Long  was  sent  to  St. 
Agnes  Hospital.  The  next  day,  he  was 
discharged  with  a depressed  fracture  of 
the  zygomatic  arch  and  surgery  possibly 
ordered.  On  June  3,  Long  was  released 
from  the  prison  infirmary  to  general  popu- 
lation. Between  then  and  June  19,  he  was 
seen  by  prison  dentists  who  “really  didn’t 
do  anything.” 

This  was  significant,  for  by  June  19 
Long  had  lost  25  to  30  pounds  since  the 
injury,  he  was  experiencing  trouble  eating 
and  could  not  keep  his  mouth  shut.  That 
is  because  when  the  zygomatic  arch  is 
depressed  inward,  the  space  between  the 
zygomatic  arch  and  the  coronoid  process 
of  the  mandible  (part  of  the  lower  jaw- 
bone) is  reduced,  which  prevents  the  jaw 
from  opening  and  closing. 

Surgery  was  not  performed  to  correct 
the  fracture  until  December  5.  According 
to  Long’s  expert  at  trial,  surgery  for  such 
an  open  reduction  fracture  should  occur  no 
later  than  10  to  14  days  post-injury.  Ideally, 
it  should  be  done  within  24  to  48  hours 
because  fibrous  tissue  develops,  which  will 
impair  function  of  the  lower  jaw. 

That  expert,  Dr.  Frederick  Meisel- 
man,  said  that  had  surgery  occurred 
within  two  weeks,  an  extra-oral  (outside 
the  mouth)  operation  known  as  a Gillies 
approach  could  have  been  performed. 
That  procedure  only  requires  20  to  30 
minutes  to  pop  the  arch  back  in  place. 
Within  days  of  that  surgery,  the  patient 
is  fully  functioning. 

The  6-month  delay  in  surgery  caused 
Long  to  endure  two  more  extensive  pro- 
cedures, taking  two  hours  to  perform. 
Because  one  of  those  procedures  required, 
it  was  more  invasive  and  risked  infection. 
Dr.  Meiselman  concluded  the  treatment 
Long  received  at  Sing  Sing  was  a deviation 
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from  reasonable  medical  care.  The  result 
of  that  care  is  that  Long  has  numbness  to 
his  face  from  the  surgery,  experiences  pain 
when  he  eats,  slurs  his  speech,  and  cannot 
fully  open  his  jaw. 

Nonetheless,  Dr.  John  Perilli,  Sing 
Sing’s  Health  Service  Director,  contends 
Long  received  proper  care.  He  approved 
the  delay  in  care  because  it’s  “not  a life 
threatening  fracture”  and  “it’s  treated 
as  a cosmetic  defect.”  The  court  found 
Dr.  Perilli’s  testimony  “to  be  cavalier  in 
his  characterization  of  claimant’s  need 


A Nevada  federal  district  court  has 
held  that  the  Washoe  County 
Sheriff  Department’s  (WCSD)  policy  of 
strip-searching  all  arrestees  who  self-sur- 
render and  are  then  released  on  their  own 
recognizance  (OR)  is  unconstitutional. 

Before  the  Court  was  a summary 
judgment  motion  filed  by  five  of  the  six 
John  and  Jane  Doe  plaintiffs  in  the  case. 
WCSD’s  policy  states  that  “unclothed 
searches  will  be  performed  by  a Deputy 
of  the  same  sex,  only  under  the  following 
circumstances  ...when  an  inmate  turns 
themselves  into  custody  for  an  outstand- 
ing warrant  (self  surrender),  court  ordered 
commitment,  weekender  agreement, 
or  any  inmate  brought  into  the  facility, 
coming  form  any  other  jail,  prison,  or 
correctional  facility  (in-transits).” 

Each  of  the  plaintiffs  either  self- 
surrendered  or  were  arrested  on  minor 
offenses  and  ordered  released  on  OR. 
Despite  the  release  orders,  they  were  all 
subject  to  strip  searches  by  jail  personnel. 
Their  lawsuit  alleged  municipal  liability 
for  deliberate  indifference  to  the  right  to 
be  free  of  unreasonable  searches  under  the 
Fourth  Amendment. 

“Arrestees  for  minor  offenses  may 
be  subjected  to  strip  searches  only  if 
jail  officials  have  a reasonable  suspicion 
that  the  particular  arrestee  is  carrying  or 
concealing  contraband  or  suffering  from 
a communicable  disease,”  the  Court  said. 
That  is  because  “the  intrusiveness  of  a 
body-cavity  search  cannot  be  overstated. 
Strip  searches  involving  the  visual  explora- 
tion of  body  cavities  is  dehumanizing  and 
humiliating.” 


for  surgery  and  Perilli’s  assumption  that 
claimant  would  eventually  be  operated 
upon.” 

The  Court  held  the  state  must  be  held 
100  percent  liable  for  its  own  negligence 
in  providing  less  than  adequate  care  to 
Long.  It  awarded  him  $75,000  in  past  pain 
and  suffering  and  $15,000  for  future  pain 
and  suffering.  Long  was  represented  by 
attorney  Robert  W.  Nishman.  See:  Long 
v.  New  York , N.Y  White  Plains  Court  of 
Claims,  Case  No:  2006-010-028,  Claim 
No.  107435.  FJ 


“Reasonable  suspicion  can  be  based 
on  such  factors  as  the  nature  of  the 
offense,  the  arrestee’s  appearance  and 
conduct,  and  the  prior  arrest  record,” 
the  Court  continued.  However,  in  most 
instances  the  unreasonableness  of  a strip 
search  conducted  prior  to  an  OR  release 
determination  is  plain. 

The  district  court  found  the  plaintiffs 
had  been  booked  and  released  on  their 
own  recognizance  without  being  housed 
with  the  general  jail  population.  This 
countered  the  WCSD’s  contention  that 
the  strip  searches  were  necessary  due  to 
concerns  of  “cross-contamination,”  in 
terms  of  prisoners  and  people  who  know 
they  are  going  to  jail  and  may  have  an  op- 
portunity to  smuggle  in  contraband. 

The  Court  held  the  strip  searches 
prior  to  release  on  OR  were  unconstitu- 
tional and  granted  the  plaintiffs’  motion 
for  summary  judgment  on  June  20,  2007. 
See:  Doe  v.  Balaam , 494  F.Supp.2d  1173 
(D.  Nev.  2007). 

A week  later  the  case  settled  for  all 
but  one  of  the  plaintiffs  for  an  undisclosed 
amount.  The  defendants  then  filed  a mo- 
tion for  summary  judgment  against  the 
remaining  plaintiff,  a transsexual  arrestee 
who  was  strip  searched  at  the  jail,  arguing 
that  that  search  was  lawfully  conducted. 
The  district  court  agreed,  finding  there 
was  reasonable  suspicion  to  justify  a strip 
search  of  that  specific  plaintiff.  Summary 
judgment  was  entered  for  the  defendants 
and  the  case  was  dismissed.  See:  Doe  v. 
Balaam , USDC  D.  Nev.,  Case  No.  3:04- 
cv-002 14-RAM  (Dec.  19, 2007),  2007  WL 
4545850.  P 


Nevada  Jail  Strip  Searches 
Before  Release  on  Own  Recognizance 
Unconstitutional 
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Your  Right  to 

Pregnancy-Related  Health  Care 


in  Prison  or  Jail 


FACT : If  you  are  pregnant,  being  in  prison  or  jail  does  not  mean  you  lose  your 
right  to  decide  whether  to  continue  your  pregnancy  or  have  an  abortion. 

Your  constitutional  rights  are  being  violated  if  you  are  told  that: 

1 . You  must  have  an  abortion  you  do  not  want. 

2.  You  are  not  allowed  to  have  an  abortion  that  you  do  want. 

3.  You  must  get  a court  order  before  getting  an  abortion. 

4.  You  must  pay  for  prenatal  care  or  an  abortion  with  your  own  money,  regardless  of  your  financial 
situation. 

5.  You  must  pay  for  the  costs  of  the  jail  transporting  you  to  a clinic  or  hospital  to  get  prenatal  care  or  to 
have  an  abortion. 

If  any  of  these  things  listed  above  happens  to  you,  you  should: 

1 . Ask  yourself  if  it  is  just  one  particular  nurse  or  guard  who’s  giving  you  a hard  time.  If  it  is,  then  ask 
other  medical  staff  or  officials  to  help  you. 

2.  Document  everything  that  happens.  Put  your  request  for  an  abortion  or  other  medical  care  in  writing 
and  keep  a copy.  Also,  keep  a list  of  the  people  you’ve  spoken  to  or  contacted.  Be  sure  to  write 
down  what  they’ve  told  you  and  the  dates  and  times  you’ve  spoken  to  them. 

3.  In  addition  to  your  request  for  medical  care,  you  should  also  file  a grievance  (an  official  complaint). 
If  your  grievance  is  denied  or  rejected,  you  must  file  an  appeal.  It  is  very  important  that  you  file 
all  appeals  that  are  allowed  in  your  jail  or  prison’s  grievance  system.  It  is  also  very  important 

that  you  follow  all  the  rules  and  deadlines  of  the  grievance  system.  These  rules  and  deadlines  are 
usually  written  in  the  inmate  handbook.  If  officials  will  not  give  you  the  grievance  forms  you  need, 
will  not  let  you  file  or  appeal  a grievance,  or  are  interfering  with  your  use  of  the  grievance  system  in 
any  way,  you  should  immediately  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom  Project. 


If  you  are  still  told  that  you  must  have  an  abortion  even  though  you  don’t  want  to,  or  you  are  unable  to  get 
an  abortion  or  prenatal  care  you  want,  you  should  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom 
Project  (212-549-2633).  Collect  calls  will  be  accepted  Monday  through  Friday,  between  the  hours  of  9:30 
a.m.  and  5:00  p.m.  eastern  time. 


Whether  you  decide  to  continue  the  pregnancy  or  have  an  abortion,  it  is  important  to  act  quickly.  Early 
prenatal  care  is  very  important  for  you  to  have  a healthy  pregnancy  and  a healthy  baby.  If  you  decide  to  have 
an  abortion,  it  is  also  important  to  act  quickly.  While  abortions  are  extremely  safe,  the  costs  and  risks 
increase  with  time.  The  longer  you  wait,  the  harder  it  may  be  to  find  a doctor  in  your  area  able  to  provide 
the  service. 


ACLU 

AMERICAN  CIVIL  LIBERTIES  UNION 

Contact:  American  Civil  Liberties  Union 
Reproductive  Freedom  Project 
125  Broad  Street,  18th  Floor 
New  York,  NY  10004 

Tel.:  (212)  549-2633  • e-mail:  rfp@aclu.org 
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Alabama  Judge  Resigns  Amid  Prisoner  Spanking 
Allegations  and  Judicial  Improprieties 


In  the  face  of  a looming  ethics  trial 
and  allegations  that  he  spanked 
male  prisoners,  Alabama’s  Mobile  County 
Circuit  Judge  Herman  Thomas  has  re- 
signed. 

Thomas  had  been  on  paid  suspen- 
sion since  March  2007  while  he  awaited 
an  October  29  trial  for  ethics  violations. 
The  30  ethics  charges  filed  against  him 
alleged  that  he  had  assisted  friends  and 
relatives  with  their  legal  troubles  - one 
claim  involved  Thomas  helping  a cousin 
manipulate  where  he  served  a criminal 
sentence,  while  other  claims  asserted 
that  Thomas  took  cases  away  from  other 
judges,  without  permission,  and  changed 
the  defendants’  legal  status  or  sentences. 

Thomas  resigned  on  October  2,  2007 
shortly  before  5 p.m.,  which  was  the  dead- 
line for  judicial  prosecutors  to  file  any 
additional  charges  before  his  ethics  trial. 
His  resignation  meant  the  trial  before  the 
Alabama  Court  of  Judiciary  would  not 
occur,  as  the  harshest  punishment  the 
Court  can  hand  down  is  removal  from 
office. 

“While  I do  not  believe  I ever  inten- 
tionally violated  any  canon  of  judicial 
ethics,  I recognize  that  the  controversy 
surrounding  me  has  been  disruptive  and 
unproductive  for  the  life  of  this  com- 
munity,” Thomas  said  in  his  resignation 
statement. 

Thomas’  legal  career  may  be  over  but 
his  legal  problems  are  still  lurking.  “We  do 
have  a criminal  investigation  going  on,” 
stated  Mobile  County  District  Attorney 
John  Tyson. 

That  investigation  involves  allega- 
tions that  Thomas  removed  several  male 
prisoners  from  the  Metro  Jail  and  paddled 
them  in  a private  closet-type  area  near  his 
courtroom.  In  addition,  a 2001  lawsuit 
filed  by  a prisoner  who  accused  Judge 
Thomas  of  offering  to  provide  help  with 
the  prisoner’s  case  in  return  for  sexual 
favors  is  also  part  of  the  investigation. 
The  lawsuit  had  been  dismissed  soon  after 
it  was  filed. 

Thomas’  resignation  is  a long  fall  for 
a judge  who  was  recommended  by  Ala- 
bama’s top  Democrats  to  be  appointed  by 
President  Clinton  as  the  first  black  federal 
judge  in  Alabama.  When  the  background 
check  dragged  on  for  months,  Clinton 
never  formally  nominated  Thomas. 

For  now  the  former  judge  is  avoiding 
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the  media  as  he  waits  to  see  if  sufficient 
facts  justify  criminal  charges.  On  Decem- 
ber 23,  2007,  it  was  reported  that  forensic 
DNA  tests  had  detected  semen  stains  in 
the  small  room  in  Thomas’  chambers 
where  he  allegedly  paddled  prisoners.  Ac- 
cording to  unnamed  sources  cited  by  the 
Mobile  Press-Register , the  DNA  samples 


According  to  a lawsuit  filed  by  a 
non-profit  group,  Texas  is  facing 
a shortage  of  mental  hospital  beds  that 
leaves  hundreds  of  mentally-incompetent 
criminal  defendants  stranded  in  jails 
awaiting  treatment. 

Texas  has  a total  of  738  mental  hos- 
pital beds  designated  for  mentally  ill  jail 
prisoners,  including  343  beds  for  defen- 
dants arrested  for  violent  crimes.  As  of 
April  1,  2007  there  were  217  prisoners  on 
the  waiting  list  for  mental  hospital  beds, 
with  175  considered  violent. 

The  average  waiting  period  for  prison- 
ers on  the  list  is  four  months.  This  lengthy 
delay,  in  addition  to  a months-long  wait 
for  a competency  hearing,  has  created 
a cycle  of  treatment  and  deterioration. 
The  cycle  includes  prisoners  waiting  for  a 
hearing,  being  ruled  incompetent,  getting 
no  treatment  while  waiting  for  a hospital 
bed,  receiving  treatment  at  a mental  hos- 
pital, being  returned  to  jail  for  another 
competency  hearing,  decompensating  and 
getting  no  treatment  while  waiting  months 
for  the  hearing,  being  ruled  incompetent 
again,  getting  worse  while  waiting  for  an- 
other mental  hospital  bed,  ad  infinitum. 

In  February  2007,  Advocacy  Inc.,  a 
non-profit  disabilities  rights  group,  filed 
suit  on  behalf  of  Michael  Fields  and  Ron- 
ald Crawford,  two  mentally-incompetent 
jail  prisoners.  Fields  had  twice  gone 
through  the  cycle  of  competency  ruling, 
deterioration,  treatment  and  decompen- 
sation while  awaiting  another  hearing. 
Fields,  who  has  an  IQ  of  45,  likely  didn’t 
know  what  he  was  doing  when  he  alleg- 
edly assisted  another  man  in  an  armed 
robbery;  he  is  at  risk  in  the  county  jail  of 
other  prisoners  stealing  his  property  and 
taking  advantage  of  him. 
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did  not  belong  to  Thomas. 

Also  in  December  2007,  Governor 
Bob  Riley  appointed  Michael  A.  Young- 
peter  to  replace  Thomas  as  a Mobile 
County  Circuit  Judge. 

Sources:  Associated  Press,  wkrg.com, 
Press-Register 


Crawford,  who  says  he  receives  mes- 
sages from  the  devil  and  through  the 
television,  is  accused  of  punching  a cop 
who  tried  to  stop  him  from  cursing  at 
Wal-Mart  customers.  He  has  been  waiting 
for  months  to  be  sent  to  the  North  Texas 
State  Hospital  for  treatment. 

According  to  Dallas  County  Budget 
Director  Ryan  Brown,  the  problem  of 
mentally  ill  prisoners  languishing  in  the 
jail  was  discovered  during  a review  by  a 
criminal  justice  director  who  was  hired 
to  address  jail  overcrowding.  Brown  has 
gained  the  County  Commissioners’  ap- 
proval for  a plan  to  speed  up  and  monitor 
competency  cases  - the  plan  calls  for  hir- 
ing a case  manager,  prosecutor  and  public 
defender  to  identify  prisoners  with  mental 
health  problems  and  assign  their  compe- 
tency hearings  a high  priority.  Brown  says 
the  plan  is  projected  to  save  the  county 
over  $467,000  a year. 

“It  does  nobody  any  good  for  them  to 
be  decompensating  and  becoming  incom- 
petent again  and  then  getting  in  line  to  go 
back  [for  more  treatment],”  Brown  noted. 

Unfortunately,  even  if  the  plan  works 
it  will  only  affect  one  county.  Further,  it 
does  nothing  to  increase  the  number  of 
treatment  beds  available  to  mentally  ill 
prisoners.  It  will  thus  only  serve  to  put 
Dallas  County  prisoners  closer  to  the 
front  of  a long  line  caused  by  a lack  of 
mental  hospital  beds  and  other  mental 
health  treatment  options. 

Better  solutions  were  included  in  a bill 
passed  by  Texas  lawmakers  that  became 
effective  on  September  1,  2007.  The  legis- 
lation, S.B.  867,  streamlines  the  process  for 
mentally-incompetent  prisoners  to  get  the 
treatment  they  need.  The  newly-enacted 
law  allows  judges  to  use  a previous  com- 
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Lawsuit  Exposes  Jail  Limbo  for  Mentally 
Incompetent  Defendants  in  Texas 

by  Matt  Clarke 


petency  evaluation  if  done  within  the  past 
year,  rather  than  having  to  order  another 
hearing;  sets  time  limits  for  competency 
reports;  allows  mentally  ill  prisoners  to  be 
released  on  personal  or  surety  bonds;  and 
prohibits  mentally-incompetent  prisoners 
from  being  held  in  jail  longer  than  the 


maximum  sentence  they  could  receive  if 
they  were  convicted. 

If  the  Dallas  County  plan  and  the 
new  statutory  provisions  fail  to  solve  the 
problems  faced  by  mentally  ill  prisoners 
in  Texas  jails,  the  Advocacy  Inc.  lawsuit 
is  still  ongoing.  The  suit  survived  a ju- 


risdictional challenge  and  is  pending  an 
interlocutory  appeal.  See:  Fields  v.  Lakey , 
Travis  County  District  Court  (Austin, 
TX),  Case  No.  C-l-CV-07-001 182.  FJ 

Additional  Sources:  Dallas  Morning  News, 
www.gr  itsforbreakfast.  blogspot.  com 


BOP  Removes  Religious  Books;  Capitulates 
After  Public  Outrage,  Lawsuit 


In  June  2007,  the  Federal  Bureau 
of  Prisons  (BOP)  began  remov- 
ing thousands  of  religious  books  from 
its  prison  chapels.  The  purge  of  religious 
literature,  which  occurred  nationwide,  was 
part  of  a long-delayed  post-September  1 1 
directive  intended  to  prevent  radical  Islam- 
ic texts  from  being  available  to  prisoners. 

The  directive,  called  the  Standardized 
Chapel  Library  Project  (SCLP),  affected 
books  related  to  all  religions  - presumably 
to  avoid  content-related  censorship  issues. 
Under  the  SCLP,  each  of  20  designated 
religions  was  limited  to  an  average  of  150 
books.  Some  of  the  restrictions  were  fairly 
arbitrary;  for  example,  Praying  by  J.I. 
Packer  was  on  the  approved  list  but  Know- 
ing God , by  the  same  author,  was  not. 

Assistant  U.S.  Attorney  Brian  Feld- 
man said  the  book  removal  resulted 
following  an  April  2004  Department  of 
Justice  review  of  how  prisons  choose  Mus- 
lim religious  service  providers.  Federal 
officials  said  they  feared  that  prisons  “had 
been  radicalized  by  inmates  who  were 
practicing  or  espousing  various  extreme 
forms  of  religion,  especially  Islam,  which 
exposed  security  risks  to  the  prisons  and 
beyond  the  prisons  to  the  public  at  large,” 
Feldman  stated. 

However,  under  the  SCLP  the  BOP 
removed  more  than  alleged  radical  Islamic 
texts.  “A  lot  of  what  we  are  missing  were 
definitely  prayer  books  or  prayer  guides 
and  religious  laws  on  the  part  of  the  Mus- 
lim faith,”  said  prisoner  Douglas  Kelly. 
“The  set  of  books  that  have  been  taken 
out  have  been  ones  that  we  used  to  minister 
to  new  converts  when  they  come  in  here,” 
added  prisoner  John  Okon,  a Christian. 

When  the  new  policy  went  into  effect 
at  the  federal  prison  camp  in  Otisville, 
New  York,  three  prisoners  - Kelly,  Okon 
and  Moshe  Milstein  - filed  suit  in  U.S. 
District  Court  on  August  21,  2007. 

The  BOP  maintained  that  the  SCLP 
was  limited  only  to  the  books  in  its  prison 
chapels,  and  prisoners  could  bypass  the 
restrictions  by  ordering  their  own  books. 


“So,  fundamentally  this  is  not  a case  about 
what  books  the  inmates  have  to  read,”  said 
Feldman.  He  failed  to  note  that  many  re- 
ligious texts  are  hard  for  prisoners  to  find 
and  many  are  prohibitively  expensive.  He 
also  failed  to  anticipate  the  response  from 
religious  organizations,  civil  rights  groups 
and  members  of  Congress. 

Republican  lawmakers  strongly  criti- 
cized the  removal  of  religious  literature 
from  prison  chapels.  In  a letter  sent  to 
BOP  Director  Harley  Lappin,  members 
of  the  Congressional  Republican  Study 
Committee  stated,  “We  must  ensure  that  in 
America  the  federal  government  is  not  the 
undue  arbiter  of  what  may  or  may  not  be 
read  by  our  citizens.”  The  SCLP  was  also 
condemned  by  evangelical  talk  shows  and 
mainstream  religious  groups  such  as  Prison 
Fellowship  and  the  Aleph  Institute. 

Under  pressure  and  scrutiny,  the  BOP 
began  backing  down.  First  it  said  that 
books  not  on  the  approved  list  would  be 
allowed  if  they  were  requested  by  prison- 
ers, the  chaplain  sent  a certification  request 


to  the  BOP,  and  the  book  was  placed  on  an 
updated  approval  list.  Then,  on  September 
26,  2007,  the  department  scrapped  the 
SCLP  and  announced  the  purged  religious 
texts  would  be  returned.  However,  the 
BOP  still  intends  to  complete  an  inventory 
of  prison  chapel  libraries  in  2008,  and 
plans  to  remove  specific  literature  that  it 
deems  a threat  to  security. 

The  federal  court  overseeing  the 
lawsuit  filed  by  Milstein,  Okon  and  Kelly 
initially  refused  to  block  the  removal  of 
religious  books,  saying  the  litigation  was 
premature  due  to  failure  to  exhaust  ad- 
ministrative remedies  under  the  Prison 
Litigation  Reform  Act.  After  the  BOP 
rescinded  the  SCLP  and  agreed  to  return 
the  books  to  prison  chapels,  the  lawsuit 
was  dismissed  on  Nov.  21,  2007  with  a 
stipulated  order  submitted  by  both  parties. 
See:  Milstein  v.  Federal  Bureau  of  Prisons, 
USDC  SD  NY,  Case  No.  07-cv-7434- 
LTS-FM.  H 

Sources:  Associated  Press,  New  York  Times 
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Missouri  Ordered  to  Pay  Prisoner’s  $250,000  Judgment  Plus  Fees 
and  Costs  for  Sexual  Assaults  by  Work  Supervisor 


On  June  29,  2007,  the  Missouri 
Court  of  Appeals  ruled  that 
the  state  must  pay  a $250,000  judgment 
awarded  in  federal  district  court  to  a pris- 
oner who  had  been  sexually  assaulted  by 
his  prison  work  supervisor. 

In  granting  the  writ  of  mandamus, 
the  state  appellate  court  denied  Missouri’s 
claims  of  sovereign  immunity  and  its 
defense  that  since  sexual  assault  was  not 
an  assigned  duty  of  the  supervisor,  it  was 
not  an  “official  duty”  for  which  a state 
employee  could  be  held  liable.  Addition- 
ally, the  court  ordered  the  state  to  pay  all 
attorney  fees,  costs  and  interest,  including 
those  associated  with  the  appeal. 

Prisoner  Robert  Cravens  worked  in 
the  Algoa  Correctional  Center  bakery 
under  the  supervision  of  state  prison  em- 
ployee Jerry  Tolson.  On  six  occasions  in 
2004,  Tolson  took  Cravens  into  secluded 
areas  of  the  bakery  and  sexually  assaulted 
him  by  engaging  in  forcible  anal  sex  and 
oral  copulation,  using  threats  and  coer- 
cion. Tolson  subsequently  pleaded  guilty 
to  one  count  of  sexual  contact  with  a 
prisoner  and  was  fired. 

In  April  2005,  Cravens  filed  a 42 
U.S.C.  § 1983  civil  rights  complaint 
against  Tolson  in  U.S.  District  Court. 
Missouri’s  attorney  general  refused  to 
defend  Tolson.  In  November  2005,  the 
federal  court  found  that  Tolson’s  actions 
had  violated  Cravens’  civil  rights  and  were 
performed  under  color  of  law  in  connec- 
tion with  Tolson’s  official  duties  on  behalf 
of  the  State  of  Missouri.  Judgment  was 
entered  against  Tolson  for  $250,000  plus 
costs,  fees  and  interest,  which  was  not 
appealed. 

The  state  subsequently  refused  to 
pay  the  judgment  from  the  State  Legal 
Expense  Fund  (“Fund”),  arguing  that 
Tolson  was  not  performing  an  official  duty 
when  he  committed  the  forcible  sexual  as- 
saults. The  state  further  claimed  that  the 
Fund  did  not  cover  such  liability.  Those 
arguments  were  rejected  as  being  contrary 
to  the  plain  language  of  Missouri  Revised 
Statutes  § 105.711. 

The  court  relied  upon  Dixon  v. 
Holden , 963  S.W.2d  306,  307  (Mo.  App. 
W.D.  1997)  to  find  that  § 1983  awards  were 
covered  by  the  Fund.  Moreover,  the  state 
appellate  court  accepted  the  final  ruling  of 
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the  federal  court  that  Tolson’s  acts  were 
performed  in  connection  with  his  official 
duties.  Regarding  the  state’s  claim  that 
the  district  court  had  no  jurisdiction  to,  in 
effect,  attach  the  state  Fund,  the  appellate 
court  found  that  the  Fund’s  liability  en- 
compassed judgments  arising  from  courts 
of  competent  jurisdiction,  which  clearly 
included  the  U.S.  District  Court. 

Rebuffing  the  state’s  defense  of  sov- 
ereign immunity  [a  state  may  not  be  sued 
unless  it  agrees  to  be  sued],  the  appellate 
court  noted  that  Dixon  held  that  when  the 
claim  is  against  a state  employee  (as  in  this 
case)  rather  than  the  state  itself,  sovereign 
immunity  is  “simply  not  applicable.”  Mov- 


The  Court  of  Appeals  for  the  Dis- 
trict of  Columbia  has  held  that 
the  Bureau  of  Prisons  (BOP)  must  provide 
a prisoner  with  information  requested 
under  the  Freedom  of  Information  Act 
(FOIA)  in  the  format  requested  by  the 
prisoner,  which  includes  in  electronic 
format. 

Federal  prisoner  Brandon  Sample 
requested  the  BOP  to  provide  him,  in 
electronic  format,  with  a large  number 
of  BOP  documents.  When  he  received  no 
reply  he  filed  a complaint  in  the  federal 
district  court  for  the  District  of  Columbia. 
BOP  claimed  it  never  received  the  request 
regarding  format  and  provided  the  re- 
quested documents  in  paper  form.  Sample 
was  dissatisfied,  continuing  his  claim  for 
the  same  records  in  electronic  format. 

The  district  court,  however,  granted 
BOP’s  motion  for  summary  judgment, 
holding  that  providing  the  records  in  elec- 
tronic form  would  violate  BOP  security 
policies.  Those  policies  limit  prisoners’ 
access  to  computer  disks,  CD-ROMs  and 
computer  terminals  in  an  effort  to  prevent 
unsupervised  communication  with  per- 
sons outside  the  facility  and  to  protect  the 
integrity  of  the  BOP’s  computer  systems. 
Sample  appealed. 

The  Electronic  Freedom  of  Information 
Act  of  1996  directs  agencies  to  provide  re- 
cords in  the  format  specified  by  the  requester, 
unless  they  are  not  readily  reproducible  by  the 


ing  to  attorney  fees,  the  court  rejected  the 
state’s  argument  that  it  was  not  liable  for 
attorney  fees  and  costs  in  Cravens’  state 
mandamus  action  to  compel  payment  of 
the  federal  judgment.  The  appellate  court 
held  that  under  42  U.S.C.  § 1988,  Cravens 
was  entitled  to  fees  for  winning  an  award 
made  under  § 1983. 

Accordingly,  the  Missouri  Court  of 
Appeals  issued  the  writ  of  mandamus 
and  ordered  Missouri  to  pay  Cravens’ 
judgment  award,  fees,  costs  and  interest 
from  the  Fund.  See:  State  ex  rel.  Cravens 
v.  Nixon,  234  S.W.3d  442  (Mo.App.D. 
2007),  rehearing  and  application  for  trans- 
fer denied. 


agency  in  that  format  or  form. 

BOP  argued  the  records  were  not 
“readily  reproducible”  in  electronic  format 
because  Sample  could  not  receive  them 
in  that  form.  The  appeals  court  rejected 
that  position,  for  “readily  reproducible” 
simply  “refers  to  a particular  format.  No 
case  construing  the  language  focuses  on 
the  characteristics  of  the  requester.” 

BOP  did  not  refute  its  ability  to  re- 
produce the  records  electronically.  In  fact, 
the  BOP  conceded  as  much  by  agreeing  to 
provide  the  records  in  electronic  format  to 
Sample’s  non-prisoner  designee. 

The  Court  rejected  BOP’s  argument 
that  it  had  fulfilled  its  FOIA  duties  by  pro- 
viding the  documents  to  Sample  in  paper 
form  because  he  was  a prisoner.  The  Court, 
further,  refused  to  comment  on  Sample’s 
argument  that  the  BOP  must  provide 
him  access  to  the  electronic  form  of  the 
documents,  as  it  was  BOP’s  role  as  FOIA 
respondent,  not  as  Sample’s  custodian,  that 
was  before  the  Court.  BOP’s  role  as  custo- 
dian in  receipt  of  electronic  records  intended 
for  a prisoner  would  only  come  into  play 
after  the  FOIA  request  had  been  completed, 
and  what  happened  after  completion  of  the 
request  was  not  before  the  court. 

The  district  court’s  order  was  reversed 
with  instructions  to  grant  summary  judg- 
ment in  Sample’s  favor.  See:  Sample  v. 
Bureau  of  Prisons , 466  F.3d  1086  (D.C. 
Cir.  2006).  ¥* 
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Second  Circuit  Rejects  New  York’s 
Interlocutory  Appeal  of  Prisoner’s 
$7.65  Million  Failure-to-Protect  Jury  Verdict 

by  John  E.  Dannenberg 


The  Second  Circuit  U.S.  Court  of 
Appeals  rejected  a belated  at- 
tempt by  the  New  York  Department  of 
Corrections  (NYDOC)  to  invoke  a claim 
of  qualified  immunity  to  thwart  a prison- 
er’s substantial  jury  verdict  for  NYDOC’s 
having  failed  to  protect  him. 

Don  Juan  Britt,  while  imprisoned 
at  Sing  Sing  Correctional  Facility,  was 
attacked  and  seriously  injured  by  an- 
other prisoner.  When  he  returned  from 
the  hospital  he  was  placed  in  protective 
custody  but  was  nonetheless  attacked 
again.  Later,  his  cell  was  set  on  fire.  Britt 
sued  NYDOC  under  42  U.S.C.  § 1983  for 
Eighth  Amendment  claims  of  failure  to 
protect,  and  under  42  U.S.C.  § 1985(3) 
for  conspiracy  to  violate  his  civil  rights. 
At  the  same  time  he  raised  pendent  state 
law  claims,  including  negligence. 

A federal  jury  awarded  Britt  $100,000 
against  NYDOC  Commissioner  Glenn 
Goord  and  $50,000  against  NYDOC’s 
head  of  security,  William  Connolly.  Addi- 
tionally, the  jury  awarded  Britt  $5  million 
and  $2.5  million  in  punitive  damages 
against  those  defendants,  respectively. 
The  district  court  subsequently  responded 
to  the  defendant’s  motion  for  reduction 
of  punitive  damages  by  cutting  them 
to  $200,000  and  $100,000,  respectively. 
Britt  declined  to  accept  this  reduction 
and  moved  for  a new  trial  on  punitive 
damages. 

The  defendants  also  moved,  post 
trial,  for  judgment  as  a matter  of  law 
on  qualified  immunity  grounds,  which 
the  district  court  rejected.  Before  the 
new  damages  trial  the  defendants  filed 
an  interlocutory  appeal  to  the  Second 
Circuit  asking  for  judgment  on  the 
qualified  immunity  claim,  and  request- 
ing that  the  court  exercise  pendent 
appellate  jurisdiction  to  review  the  dis- 
trict court’s  decision  that  the  evidence 
was  sufficient  at  trial  on  the  § 1985(3) 
conspiracy  charge. 

The  appeals  court  first  wrestled 
with  the  question  of  its  jurisdiction.  The 
question  was  novel  due  to  when  the  issue 
was  raised  - after  trial  but  before  judg- 
ment was  entered.  Normally  a qualified 
immunity  claim  should  be  raised  and 
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adjudicated  before  subjecting  the  parties 
to  trial.  Here,  although  it  was  too  late  for 
that,  it  was  nonetheless  timely  to  prevent 
an  unnecessary  second  trial  on  the  issue 
of  damages.  Hence  the  Second  Circuit 
reasoned  that  it  had  jurisdiction.  However, 
the  court  concluded  that  on  the  merits,  the 
defendants  were  not  entitled  to  qualified 
immunity. 

As  to  the  separable  question  of  pen- 
dent appellate  jurisdiction  to  review  the 
evidentiary  sufficiency  of  the  § 1985(3) 
conspiracy  verdict,  the  court  concluded 
that  it  did  not  have  jurisdiction  because 
the  underlying  jury  determination  was 
non-final.  Only  if  such  a question  is 
“inextricably  intertwined”  with  another 
issue  over  which  an  appellate  court  does 
have  jurisdiction  will  such  a question  be 
entertained,  pre-judgment. 

The  court  found  in  this  case  that  be- 
cause the  defendants  would  enjoy  a second 
trial  on  the  merits  of  their  case,  they  would 
have  ample  opportunity  to  preserve  any 
objections  at  that  time.  Hence,  the  appel- 
late court  did  not  presently  have  pendent 
jurisdiction  on  the  evidentiary  sufficiency 
question. 

The  Second  Circuit  noted  that  this 
ruling  would  have  no  bearing  on  the  merits 
of  such  a future  challenge,  when  preserved 
by  objection  and  timely  raised  on  appeal. 
As  of  December  2007,  the  new  trial  on 
punitive  damages  had  not  yet  been  held 
and  settlement  discussions  were  proceed- 
ing. See:  Britt  v.  Garcia , 457  F.3d  264  (2nd 
Cir.  2006).  P 


Prisoner  Pen  Pals 

Your  ad  placed  worldwide  on 
the  Internet  within  a week  after  we 
receive  it.  Your  ad  and  photo  stays 
online  for  one  full  year  for  as  low  as 
$9.95.  Request  an  order  form  sent 
FREE  to  you  by  US  Mail: 
PrisonerPal.com 
P.O.  Box  19689 
Houston,  Texas  77224 
Fax:  281.578.6993 
www.PrisonerPal.com 


LEARN  TO 
PROTECT 
YOUR 
RIGHTS 


YOU  HAVE  A RIGHT  TO 

• Adequate  medical  care 

• Protection  from  assault 

• Humane  living  conditions 

• Safety  from  officer  abuse 

Learn  how  to  defend  your 
basic  human  rights  with 
the  comprehensive  litiga- 
tion guide,  Protecting  Your 
Health  and  Safety,  written 
specifically  for  prisoners  who 
are  unable  to  receive  help 
from  a lawyer. 

Written  by  Robert  E.  Toone 
A Project  of  the  Southern 
Poverty  Law  Center 

COST  $10 

(includes  shipping/handling) 

ORDER  A COPY 

Send  a check 
or  money  order  to: 

Prison  Legal  News 
2400  NW  80th  Street  #148 
Seattle,  WA  98117 
(206)  246-1022 

Be  sure  to  include  your  name , 
identification  number  (if  any),  and 
mailing  address.  We  also  accept 
VISA  and  Mastercard.  If  using  a 
credit  card,  please  include  the 
type  of  card  (VISA  or  Mastercard), 
card  number ; and  expiration  date. 

This  book  does  not  deal  with  legal 
defense  against  criminal  charges  or  chal- 
lenges to  convictions  that  are  on  appeal. 
Edition  last  revised  in  2002. 


33 


February  2008 


Transsexuals  Treated  Poorly  in  New  York  Prisons 


The  Sylvia  Rivera  Law  Project 
(SRLP)  has  issued  a report  on 
the  treatment  of  transgender  and  intersex 
people  in  New  York  state  men’s  prisons. 
That  report  finds  that  lesbian,  gay,  bi- 
sexual and  transgender  (LGBT)  prisoners 
experience  assault,  denial  of  urgently 
needed  medical  care,  and  placement  in 
gender  inappropriate  facilities. 

The  report  is  based  upon  interviews 
with  twelve  current  and  former  prisoners 
and  ten  advocates  working  outside  of  pris- 
ons. It  found  that  as  a group,  transgender 
and  gender  non-conforming  people  are 
disproportionately  poor,  homeless,  crimi- 
nalized, and  imprisoned.  “Discrimination 
against  transgender  people  in  housing, 
employment,  healthcare,  education,  pub- 
lic benefits,  and  social  services  is  pervasive, 
pushing  transgender  people  to  the  margins 
of  the  formal  economy,”  states  the  report. 
As  such  LGBT  youths  and  adults  run 
away  from  hostile  families  and  engage  in 
illegal  or  criminalized  activities  to  survive, 
placing  them  at  a higher  risk  for  arrest 
and  entanglement  in  the  criminal  justice 
system. 

Not  only  are  they  arrested  for  sex 
work,  drug  sales,  and  theft,  but  LGBT 
people  are  often  arrested  for  other  “pov- 
erty-related activities  including  loitering, 
turnstile  jumping,  or  sleeping  outside.” 
This  is  enhanced,  according  to  the  report, 
by  police  profiling  that  targets  LGBTs. 

Once  arrested,  LGBTs  are  housed  in 
prisons  and  jails  according  to  their  birth- 
assigned  sex  and/or  genitalia  rather  than 
how  they  identify.  They  face  a choice  of 
harassment  and  abuse  in  general  popula- 
tion or  restricted  movement  and  guard 
abuse  in  protective  custody.  Either  way, 
any  placement  in  correctional  environs 
is  “dangerous  and  detrimental.”  Every 
person  interviewed  by  SRLP  encountered 
during  their  imprisonment  “persistent 
physical,  emotional,  and  sexual  abuse  that 
included  verbal  harassment,  physical  and 
sexual  assault,  humiliation,  and  rape.” 

The  interviewees  said  guards  impose 
more  physical  abuse  than  prisoners. 
They  also  issue  disciplinary  reports  for 
suspected  “homosexual  activity”  based 
upon  the  LGBTs  sexual  preference.  Hu- 
miliations by  guards  not  only  include 
verbal,  physical,  and  sexual  abuse;  they 
include  “consistent  and  humiliating  strip 
searches”  to  “decipher”  their  gender.  The 
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punishments  imposed  upon  LGBTs  are 
seen  as  exaggerated  from  that  imposed 
upon  other  prisoners. 

There  is  no  accountability  upon 
guards.  Moreover,  they  allow  other  pris- 
oners to  abuse  LGBTs.  As  one  interviewee 
said,  “If  you’re  not  fucking  somebody, 
you’re  gonna  get  fucked  by  everybody.” 
Their  sexual  identification  forces  them 
into  prostitution  for  protection.  Another 
interviewee  said  their  situation  places 
them  on  the  lowest  rung  on  the  prison 
hierarchy,  “...  you’re  on  the  lowest  rung 
on  the  totem  pole  of  prison  life.  You 
have  to  pay  somebody  to  protect  you, 
but  most  people  won’t  be  seen  talking  to 
you,  or  let  you  sit  at  their  table,  or  touch 
their  food.” 

“Medical  services  are  poor  for  the 
average  inmate.  They  see  gender-related 
services  as  cosmetic,  not  essential  to  tran- 
sition and  to  a healthy  life.”  Yet,  gender 
identity  disorder  is  considered  a disease 
that  should  be  treated  with  psychotherapy, 
hormonal  treatments,  and  surgery  ac- 


Division  1 of  the  Washington 
Court  of  Appeals  has  ruled 
that  the  State  Department  of  Corrections 
(DOC)  must  afford  minimal  due  process 
to  prisoners  whose  risk  assessment  levels 
it  intends  to  demote. 

In  2000,  Dion  Xavier  Adams,  a Wash- 
ington State  prisoner,  was  sentenced  to 
108  months  in  the  DOC  for  drug  convic- 
tions. At  the  time,  Washington  prisoners 
could  receive  only  a 33%  sentence  reduc- 
tion for  good  conduct.  But  in  2003  the 
legislature  enacted  RCW  9.94A.728(l)(b), 
which  allowed  some  low-risk  prisoners 
to  earn  a 50%  good  conduct  reduction. 
Such  prisoners  must  have  had  no  violence 
or  sex  offenses  in  their  past,  and  a DOC 
risk  assessment  must  place  them  in  levels 
RM-C  or  RM-D.  Those  in  RM-A  and 
RM-B  didn’t  qualify. 

In  March  of  2004,  the  DOC  found 
that  Adams  qualified  for  the  50%  reduc- 
tion. In  June,  Adams  filed  a personal 
restraint  petition  (PRP)  claiming  his  good 
time  had  been  miscalculated.  In  July  the 
DOC  demoted  Adams’  risk  assessment 
level  and  decided  that  Adams  no  longer 


cording  to  criteria  promulgated  by  the 
America  Psychiatric  Association. 

LGBT’s  are  also  denied  possession 
of  gender-appropriate  clothing,  make-up, 
and  other  items  associated  with  gender 
expressing  by  prison  officials.  “You  can 
have  a bra,  but  you  can’t  have  panties. 
You’re  only  allowed  a sports  bra,  but  no 
make  up,”  said  an  interviewee  in  a men’s 
prison. 

The  report  makes  four  recommen- 
dations: 1)  reduce  criminalization  and 
imprisonment  of  LGBTs  in  recognition  of 
the  extreme  danger  they  face  while  impris- 
oned; 2)  change  prison  policies  to  improve 
the  safety  and  treatment  of  LGBTs;  3)  im- 
prove and  enhance  grievance  procedures 
to  address  assault,  discrimination,  and 
abuse  when  it  occur;  and  4)  ensure  access 
to  adequate  and  nondiscriminatory  medi- 
cal and  mental  healthcare,  vocational  and 
educational  programming,  recreational 
activities,  and  gender-appropriate  cloth- 
ing. The  report  It's  war  in  here  is  available 
on  PLN’s  website.  m 


qualified  for  the  50%  reduction,  without 
allowing  him  to  be  heard. 

Division  1 rejected  Adams’  argu- 
ments that  the  DOC  couldn’t  conduct  a 
second  assessment  on  him  and  that  the 
assessment  model  itself  was  unlawful. 
The  appeals  court  found  that  the  plain 
language  of  RCW  9.94A.728  defeated 
those  arguments. 

However,  Division  1 agreed  with  Ad- 
ams’ argument  that  the  DOC’s  demotion 
of  his  risk  assessment  level  without  al- 
lowing him  to  be  heard  was  a due  process 
violation.  “DOC  engaged  in  a retrospec- 
tive review  of  Adams’  criminal  history  and 
prison  records  in  deciding  to  change  the 
previous  risk  assessment  score,”  the  Court 
found,  which  required  “written  notice  of 
the  reasons  DOC  is  seeking  to  change 
Adams’  classification  and  an  opportunity 
to  challenge  the  facts  DOC  relied  on  from 
his  files  to  reach  that  decision.” 

The  appeals  court  therefore  granted 
Adams’  Personal  Restraint  Petition.  See: 
In  re  Personal  Restraint  of  Adams , 132 
Wash.App.  640, 134  P.3d  1 176  (Wash.App. 
Div.  1,  2006).  F* 


WA  Prisoners  Entitled  to  Minimal  Due  Process 
Before  Risk  Level  Demotion 
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Broward  County,  FL  Sheriff  Resigns,  Pleads  Guilty  to 
Federal  Corruption  Charges 


Facing  an  imminent  federal  grand 
jury  indictment,  Florida’s  Bro- 
ward County  Sheriff  Ken  Jenne  took 
preemptive  action  by  agreeing  to  plead 
to  lesser  charges  and  resign  as  Sheriff 
PLN  has  previously  reported  the  state  and 
federal  investigations  into  Jenne’s  personal 
corruption  that  was  made  possible  by  his 
position  as  head  of  the  Broward  County 
Sheriff’s  Office  (BSO).  [See:  PLN,  June 
2007,  p.  1 2] . 

Those  investigations,  which  began 
in  2005,  focused  on  cozy  relationships 
between  Jenne’s  security  consulting  busi- 
nesses that  used  BSO  equipment  and 
manpower.  Federal  authorities,  however, 
were  more  focused  on  Jenne’s  failure  to 
report  income  from  those  enterprises.  A 
federal  grand  jury  issued  subpoenas  for 
over  20,000  BSO  documents  and  took 
testimony  from  a dozen  BSO  employees. 

Along  the  way  the  IRS  joined  the 
investigation.  An  IRS  agent  testified  in 
August  2007  about  Jenne’s  receipt  of 
over  $100,000  from  contractors  with  the 
Sheriff’s  office,  without  reporting  those 
funds  on  his  income  tax  returns.  Ac- 
cording to  court  records  the  unreported 
income  included  $20,000  in  loans  from 
a BSO  vendor  paid  through  Jenne’s  sec- 
retaries; $10,000  in  consulting  fees  from 
another  BSO  vendor  in  2002;  a $8,130 
gift  from  the  same  vendor,  which  paid 
to  demolish  a home  owned  by  Jenne; 
and  almost  $40,000  from  Jenne’s  former 
law  firm  in  auto  loan  and  insurance 
payments  on  Jenne’s  Mercedes-Benz 
convertible. 

Jenne  had  initially  refused  to  accept 
a plea  bargain  laid  on  the  table  by  federal 
prosecutors  in  July  2007.  That  changed 
when  former  U.S.  Attorney  Thomas  Scott 
joined  Jenne’s  defense  team.  Seeing  the 
writing  on  the  wall,  Jenne  cleaned  out  his 
office  on  September  2,  2007  and  sent  a 
letter  of  resignation  to  Governor  Charlie 
Crist  and  BSO  employees. 

The  next  day  he  made  an  agreement 
with  federal  prosecutors.  On  September 
4,  Jenne  formally  pleaded  guilty  to  one 
count  of  mail  fraud  conspiracy  and  three 
counts  of  tax  evasion.  On  November  16, 
2007  he  received  a sentence  of  one  year 
and  one  day  in  prison,  a $3,000  fine,  and 
one  year  on  supervised  release. 
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by  David  M.  Reutter 

The  plea  deal  is  a shameful  end  for 
a man  who  spent  his  life  in  public  service 
and  the  public  eye.  Jenne  began  his  career 
as  a Broward  County  prosecutor.  He  was  a 
state  senator  for  nearly  20  years,  serving  as 
the  Senate’s  Democratic  leader  from  1994 
to  1998.  Jenne  was  tapped  by  Gov.  Lawton 
Chiles  to  serve  as  Broward’s  Sheriff  in 
1998,  and  won  reelection  twice  afterward. 
Throughout  his  career  in  public  office 
Jenne  has  been  dogged  by  allegations  of 
corruption,  including  association  with 
Italian  American  organized  crime  figures. 
Until  now,  he  had  prospered  despite  the 
ongoing  barrage  of  corruption  claims. 

As  Sheriff,  Jenne  earned  $143,315 
during  his  first  year  in  office  and  $169,800 
most  recently.  Those  amounts,  however, 
are  a fraction  of  the  income  he  earned 
the  year  before  he  was  appointed  Sheriff. 
As  a partner  in  a private  law  firm  with  at- 
torney William  Scherer,  Jenne  had  earned 
$907,486. 

Despite  accepting  a lower  salary  with 
the  BSO,  Jenne’s  financial  records  reveal 
that  he  was  unable  to  accept  a lesser  life- 
style. State  ethics  documents  indicate  that 
since  1998  Jenne  had  dumped  properties, 
stocks  and  other  assets  to  raise  money.  His 
debt  climbed  by  $119,000  and  he  cashed 
out  more  than  $247,000  in  assets.  His  bank 
account  balance  dwindled  from  $174,424 
to  $14, 723  in  2002. 

In  court  documents,  federal  au- 
thorities alleged  that 
Jenne’s  precarious  fi- 
nancial situation  set 
him  on  a “scheme 
to  personally  enrich 
himself”  by  using 
his  public  office. 

Indeed,  in  his  plea 
agreement  Jenne  ad- 
mitted to  an  “abuse 
of  his  position  of 
public  trust.”  That 
admission  will  cause 
Jenne  to  forfeit  his 
$125,000  annual 
Sheriff’s  pension. 

He  will  also  likely  be 
disbarred. 

Nonetheless, 

Jenne  got  off  easy. 

The  imminent  grand 


jury  indictment  included  more  serious 
counts  of  fraud  and  money-laundering 
offenses  that  could  have  resulted  in  10  to 
20-year  prison  terms. 

The  opportunity  to  avoid  a grand  jury 
indictment  is  a benefit  that  is  not  often  af- 
forded to  the  non-well  connected.  Jenne’s 
plea  deal  came  as  an  act  of  compassion 
from  other  public  servants. 

“The  people  of  Broward  County 
shouldn’t  have  to  choose  between  lead- 
ers who  are  effective  and  those  who  are 
law-abiding.  They  are  entitled  to  both,” 
stated  Assistant  U.S.  Attorney  Matthew 
Axelrod. 

Jenne’s  replacement  as  Sheriff,  A1 
Lamberti,  will  have  to  clean  up  the  mess 
that  Jenne  left  behind.  On  January  6, 
2008,  the  Miami  Herald  reported  that 
the  BSO  had  paid  more  than  $1.3  mil- 
lion to  a law  firm  approved  by  Jenne  in 
2004  to  conduct  an  audit  of  the  BSO’s 
mishandling  of  crime  statistics.  Despite 
the  substantial  payment,  attorney  Tom 
Panza’s  law  firm  allegedly  duplicated  re- 
views done  by  public  agencies,  including 
the  FBI,  Florida  Dept,  of  Law  Enforce- 
ment and  the  BSO  itself,  and  no  final 
report  was  ever  issued.  Panza,  a personal 
friend  of  Jenne’s,  defended  his  firm’s  work 
and  has  denied  any  wrongdoing.  FJ 

Sources:  Miami  Herald,  Palm  Beach  Post, 
Miami  Herald 
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Study  Finds  Federal  Defenders  Outperform  C JA  Attorneys 


Indigent  federal  criminal  defendants 
represented  by  court-appointed 
private  attorneys  “are,  on  average,  more 
likely  to  be  found  guilty  and. . . to  receive 
longer  sentences”  than  defendants  repre- 
sented by  public  defenders,  according  to  a 
new  study  by  a Harvard  economist. 

The  study  was  conducted  by  Radha 
Iyengar,  a postdoctoral  fellow  at  the 
Harvard  Institute  for  Quantitative  Social 
Science,  and  was  presented  in  June,  2007, 
as  a working  paper  of  the  National  Bu- 
reau of  Economic  Research. 

Ms.  Iyengar  analyzed  data  from  the 
Administrative  Office  of  the  U.S.  Courts 
(AOUSC)  Criminal  Docket  for  1997-2002, 
which  reveals  that:  25.3  percent  of  federal 
criminal  defendants  are  represented  by 
privately  retained  counsel;  1.81  percent 
proceed  pro  se;  and  72.9  percent  are  rep- 
resented by  indigent  defense  counsel. 

Defendants  qualifying  for  indigent 
representation  may  be  appointed  a federal 
public  defender — a salaried  federal  em- 
ployee who  represents  indigent  defendants 
full-time — or  a “Criminal  Justice  Act  (CJA) 
Panel  Attorney” — a private  attorney  paid 
by  the  hour.  Cases  are  randomly  assigned  to 
either  the  CJA  panel  or  the  public  defender 
pool.  During  the  study  period,  54.3  percent 
of  indigent  defendants  were  represented 
by  public  defenders,  and  45.6  percent  were 
represented  by  CJA  panel  attorneys. 

The  study  found  that  “defendants  with 
CJA  panel  attorneys  are  more  likely  to  be 
found  guilty.”  Additionally,  “CJA  panel 
attorneys  are  over  8 percentage  points  less 
likely  to  negotiate  pleas  for  lesser  included 
charges.”  This  is  significant  because  “plea 
bargaining  is  the  only  way  to  negotiate 
lower  sentences  for  defendants.”  Thus,  “the 
difference  in  the  probability  of  being  found 
guilty  combined  with  lower  plea  rates  by 
CJA  panel  attorneys  suggests  that:  1)  CJA 
attorneys  are  performing  significantly  worse 
at  trial,  and/or  2)  CJA  panel  attorneys  are 
not  taking  the  ‘right’  cases  to  trial.” 

“Overall,  the  defendants  with  CJA 
attorneys  have  nearly  eight  months  of 
additional  jail  time,”  according  to  the 
study.  “The  effect  of  having  a CJA  panel 
attorney  ranges  from  a difference  of  about 
5 months  for  violent  offenses  to. . .nearly  a 
year  and  a half  for  weapons  offenses.” 

Moreover,  “even  when  plea  bargain- 
ing, CJA  attorneys  take  significantly 
longer  to  dispose  of  cases  (by  about  20 
days,  corresponding  to  about  10  percent 
longer),”  Iyengar  found.  Overall,  “using 
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CJA  panel  attorneys  imposes  a $5,800  per 
case  cost  on  the  federal  system  or  a cost 
of  $61.1  million  per  year.” 

Analysis  of  data  from  California 
and  Arizona  reveals  several  reasons  for 
these  differences.  “The  court-appointed 
lawyers  tend  to  be  quite  young,...  from 
small  practices  and. . . from  lower  ranked 
law  schools,”  said  Iyengar.  “They  have  a 
smaller  client  base  and  fewer  interactions 
with  prosecutors.” 

Judge  Morris  B.  Hoffman,  Colorado 
district  court  judge  and  co-author  of  a 
2005  study  on  indigent  defense  representa- 
tion was  not  surprised  by  a number  of  the 
study’s  conclusions.  However  they  repre- 
sent their  clients,  explains  Judge  Morris, 
less  experienced  lawyers  tend  to  do  less  well 
in  plea  negotiations,  deciding  which  cases 
to  take  to  trial,  and  in  trial  outcomes. 

Iyengar  concluded  that  “the  most 
striking  result”  of  the  study  “is  the  unin- 
tended consequence  attorney  assignment 
has  on  perpetuating  discriminatory  case 
outcomes  on  the  basis  of  race.”  While  Af- 
rican-Americans make  up  only  13  percent 
of  the  U.S.  population,  over  30  percent 
of  indigent  defendants  are  African- 
American,  according  to  Iyengar.  “About 
4,000  cases  per  year  involve  minority 
defendants  who  are  randomly  assigned 
CJA  panel  attorneys,”  notes  Iyengar. 
“Given  the  large  fraction  of  defendants 


On  March  31,  2006,  a court  of 
claims  in  Rochester,  New  York, 
awarded  $ 1 , 1 00  to  a state  prisoner  who  was 
forced  to  pick  up  a laundry  bag  despite  a 
work  restriction  prohibiting  such  activity. 

Plaintiff  Stephen  Gagne  claimed  that 
on  November  22, 1999,  medical  staff  at  the 
Wende,  New  York,  Correctional  Facility 
where  he  was  imprisoned  restricted  him 
from  performing  physical  labor.  Despite 
the  restriction,  Gagne  claimed  that  on  July 
27, 2000,  a guard  ordered  him  to  pick  up  a 
laundry  bag  weighing  between  30  and  50 
pounds  as  part  of  his  porter  duties.  Gagne 
refused,  and,  according  to  the  complaint, 
he  received  a misbehavior  report.  As  a re- 
sult Gagne  was  placed  in  keeplock  for  10 
days.  In  a separate  incident,  Gagne  alleged 
on  August  14, 2000,  he  was  forbidden  from 
using  his  cane  on  the  recreation  yard. 
Gagne  sued  the  New  York  Depart- 
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of  African-American  descent,  it  becomes 
obvious  that  poor  quality  representation 
may  disproportionately  affect  them.” 

“Though  the  procedures  implement- 
ed to  assign  counsel  are  facially  neutral, 
the  difference  in  performance  and  the 
disproportionate  impact  this  difference 
has  on  minorities  may  support  a case 
for  discrimination  based  on  disparate 
impact,”  the  study  suggests.  These  differ- 
ences “may  legally  constitute  a case  of 
discrimination  under  Title  VI  of  the  Civil 
Rights  Act  (1964).” 

David  Carroll,  research  director  for 
the  National  Legal  Aid  and  Defender 
Association,  believes  the  study’s  most 
important  point  is  economic.  “There  is 
a cost  savings  in  establishing  staff  public 
defender  offices,”  says  Carroll.  See:  An 
Analysis  of  The  Performance  of  Federal  In- 
digent Defense  Counsel , by  Radha  Iyengar, 
Working  Paper  13187,  National  Bureau  of 
Economic  Research  (June  2007). 

Copies  of  the  study  are  available 
at  http ://www.nber.  org/papers/w  1317. 
Ms.  Iyengar  can  be  reached  at:  Harvard 
University,  Center  for  Government  and 
International  Studies,  1730  Cambridge 
Street,  Room  408,  Cambridge,  MA  02138, 
riyengar@rwj.harvard.edu,  or  at  the 
National  Bureau  of  Economic  Research, 
1050  Massachusetts  Ave.,  Cambridge, 
MA  02138.  P 


ment  of  Correctional  Services  (NYDCS), 
pro  se , claiming  wrongful  confinement  and 
permanent  physical  and  mental  injuries. 

Judge  Philip  J.  Patti  found  that,  be- 
cause the  guard  who  ordered  Gagne  to 
pick  up  the  laundry  bag  was  aware  of 
his  restrictions,  the  state  was  liable  for 
Gagne’s  injuries  that  resulted  from  that 
incident.  Patti  also  held  that  a guard  may 
not  override  a medical  restriction  and  that 
Gagne  should  have  been  allowed  to  use  his 
cane  on  the  recreation  yard.  Patti  denied 
Gagne’s  claim  of  wrongful  confinement 
holding  that  since  he  was  ultimately  found 
not  guilty  of  the  misbehavior  report  this 
claim  was  not  actionable. 

Consequently,  Patti  made  Gagne  a 
single  award  of  $ 1 , 1 00  for  past  and  future 
pain  and  suffering.  See:  Gagne  v.  The 
State  of  New  York,  Rochester  Court  of 
Claims,  Case  No.  103202.  P* 
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New  York  Pays  State  Prisoner  $1,100  for 
Disregarding  Work  Restrictions 


Ninth  Circuit  Holds  Washington  DOC  Immune  From  Suit  for 
Denial  of  Community  Custody  Early  Release 


The  Ninth  Circuit  U.S.  Court  of 
Appeals  held  that  the  Secretary 
of  the  Washington  State  Department  of 
Corrections  (WDOC)  was  qualifiedly 
immune  from  suit  by  prisoners  who 
claimed  that  they  were  improperly  denied 
participation  in  WDOC’s  Community 
Custody  Early  Release  (CCER)  program. 
The  court  held  that  there  was  no  liberty 
interest  created  by  the  program. 

Samatha  Chaney  and  three  other 
WDOC  prisoners,  who  either  were  or  would 
become  eligible  for  CCER  placement,  sued 
(former)  WDOC  Director  Joseph  Leh- 
man in  U.S.  District  Court  (W.D.  Wash.) 
under  42  U.S.C.  § 1983  for  community 
release  under  RCW  § 9.94A728(2)  (2006) 
(establishing  the  CCER  program)  at  their 
earliest  possible  release  date.  The  district 
court  dismissed  their  action  with  prejudice 
upon  finding  Lehman  was  protected  by 
qualified  immunity. 

On  appeal,  the  Ninth  Circuit  af- 
firmed. It  observed  that  the  CCER  statute 
only  provided  that  prisoners  “may”  re- 
ceive such  release,  and  then  only  upon 
having  WDOC  approve  their  applications. 
The  applications  required,  at  a minimum, 
an  approved  residence  and  living  arrange- 
ment. A subjective  determination  by 
WDOC  that  release  was  inconsistent  with 
public  safety  concerns  could  also  result 
in  disapproval.  However,  no  hearing  was 
available  for  these  determinations.  The 
prisoners  alleged  that  such  disapprovals 
denied  them  due  process  of  law. 

The  Ninth  Circuit  disagreed.  Citing 
Greenholtz  v.  Inmates  of  Nebraska  Penal 
and  Correctional  Complex,  442  U.S.  1 
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by  John  E.  Dannenberg 

(1979),  the  court  noted  that  there  is  no 
constitutional  right  to  early  release,  and 
hence  no  liberty  interest.  While  it  is  true 
that  states  may  create  a liberty  interest 
by  statute  or  regulation,  that  was  not  the 
case  here.  The  Washington  State  appellate 
courts  recognize  only  a “limited”  liberty 
interest  in  such  cases  (In  re  Taylor,  122 
Wn.  App.  880  (2004)),  to  which  no  hearing 


rights  attached.  Because  CCER  is  purely 
discretionary  in  nature,  no  enforceable 
liberty  interest  obtains,  and  therefore  no 
court  remedy  for  its  denial  exists.  A pris- 
oner may  reapply  to  WDOC,  however,  to 
correct  perceived  deficiencies  in  his  earlier 
proposed  plans. 

See:  Chaney  v.  Lehman,  225  Fed. 
Appx.  708  (9th  Cir.  2007).  P 
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Spectrum  Health  Systems  Pays  Massachusetts 
$7.5  Million  for  Fraud  in  Concert  with  Civigenics 


To  settle  charges  that  it  misused 
state  money,  Spectrum  Health 
Systems,  Inc.  has  agreed  to  pay  the  State 
of  Massachusetts  $7.5  million.  Spectrum 
is  a nonprofit  organization  that  provides 
treatment  for  substance  abusers;  the  settle- 
ment was  announced  in  January  2007. 

Spectrum  came  under  attack  in  2004 
after  Massachusetts  Auditor  A.  Joseph 
DeNucci  released  a report  that  found  the 
organization  had  misused  $13.4  million 
in  state  funds  over  a 10-year  period.  The 
majority  of  that  money,  $10.2  million, 
was  funneled  through  a no-bid  contract 
to  CiviGenics,  which  held  a manage- 
ment contract  with  Spectrum  from  1996 
to  2002.  CiviGenics  operates  prisons 
and  substance  abuse  programs  in  secure 
facilities. 

DeNucci  also  questioned  a $3.3 
million  purchase  of  CiviGenics’  Barton 
Road  Clinic  by  Spectrum,  as  the  clinic 
was  failing  financially.  Another  bone  of 
contention  was  almost  $1  million  in  com- 
pensation paid  by  Spectrum  to  a former 
chairman  for  undocumented  consultation 
services  while  he  was  living  in  Alaska  and 
Florida. 

Under  the  settlement  agreement, 
Spectrum  will  pay  Massachusetts  $3.5 
million,  CiviGenics  will  reimburse  $3.4 
million,  and  CiviGenics  President  Roy 
Ross  will  pay  $650,000.  In  total  the  state 
will  receive  $7.5  million  of  the  nearly 
$17.5  million  in  misappropriated  pay- 
ments. Which  isn’t  a very  good  return  for 
taxpayers,  but  is  an  excellent  take  for  those 
running  the  privatized  operations.  This 
occurred  during  the  watch  of  former  gov- 
ernor and  current  presidential  candidate 
Mitt  Romney,  who  touts  his  “business 
acumen”  as  a qualifier  for  public  office. 

No  wrongdoing  was  assessed  because 
of  the  settlement.  “Informally,  we  hear 
things,  and  we’ve  been  led  to  believe  the 
management  at  Spectrum  has  made  con- 
siderable improvements  since  our  audit, 
as  a result  of  our  audit,”  said  Glenn  A. 
Briere,  spokesman  for  the  Auditor’s  of- 
fice. “Certainly,  the  auditor  did  not  want 
to  see  them  put  out  of  business.  They  do 
good  work.”  Apart  from  the  “clear  abuse 
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of  public  funds”  cited  by  the  Auditor  in 
this  case,  that  is. 

As  part  of  the  settlement,  Spectrum 
is  required  to  add  four  new  independent 
members  to  its  board  of  trustees,  and  at 
least  two  of  those  members  must  have 
nonprofit  governance  or  financial  exper- 
tise. Spectrum  must  also  review  its  bylaws 
and  procedures  and  create  education 


n April  2007,  Florida  Gov.  Charlie 
Crist  and  his  Cabinet  made  it  easier 
for  some  felons  to  regain  their  civil  rights, 
including  their  right  to  vote.  The  new  rules 
automatically  restore  rights  to  non-violent 
offenders  and  provide  quicker  reviews  for 
other  felons. 

The  new  rules  create  three  categories 
for  rights  restoration.  There  is  automatic 
restoration  for  non-violent  offenders  who 
have  completed  all  terms  of  their  sentence, 
including  payment  of  restitution.  Then 
there  are  violent  offenders  who  com- 
mitted crimes  ranging  from  aggravated 
stalking  and  computer  pornography  to 
manslaughter,  who  require  an  investiga- 
tion and  clemency  board  approval.  Lastly, 
a full  investigation  and  clemency  review 
hearing  is  required  for  those  convicted  of 
murder  and  sex  offenses. 

Offenders  are  screened  by  two  state 
agencies,  the  Florida  Department  of  Cor- 
rections (FDOC)  and  the  Florida  Parole 
Commission  (FPC).  Under  Florida  law, 
the  FDOC  must  assist  prisoners  with 
civil  rights  restoration  upon  release.  [See: 
PLN,  March  2003,  p.35].  The  FDOC  has 
identified  298,000  ex-prisoners  who  are 
potentially  eligible  for  restoration  of  rights 
under  the  new  rules.  On  a regular  basis  the 
FDOC  compiles  a list  of  the  3,000  people 
released  from  prison  each  month  who  are 
entitled  to  restoration  reviews. 

The  list  then  goes  to  the  FPC,  which 
has  narrowly  survived  attempts  by  the 
Florida  Legislature  to  abolish  the  agency 
in  two  of  the  last  three  years.  Abolishment 
was  considered  because  only  5,500  prison- 
ers are  eligible  for  parole  in  Florida.  Those 
prisoners  are  either  serving  sentences 
imposed  before  Florida  adopted  a guide- 


programs  for  its  trustees.  The  focus  must 
be  on  law,  accounting,  finance,  employee 
compensation  and  other  topics  related 
to  their  duties.  The  original  2004  audit  is 
posted  on  PLN’s  website. 

Sources:  Telegram  & Gazette;  Auditor 
of  the  Commonwealth,  Report  No.  2002- 
4452-3C 


line  sentencing  structure  in  1983,  or  have 
been  convicted  of  First  Degree  Murder  or 
Capital  Sexual  Battery  prior  to  October 
1, 1994,  resulting  in  life  sentences  without 
parole  for  25  years. 

Once  the  lists  are  received  from  the 
FDOC,  the  FPC  then  makes  a determi- 
nation of  the  felon’s  eligibility  under  the 
rules  - whether  restitution  has  been  paid, 
if  there  are  any  outstanding  warrants, 
or  if  new  crimes  have  been  committed  - 
before  making  a recommendation  to  the 
Governor  and  Cabinet. 

Since  April  2007,  more  than  34,440 
felons  have  had  their  rights  restored.  The 
FPC  says  it  processes  about  7,000  cases 
per  month,  but  there  is  still  a backlog  of 
over  100,000  cases  pending  review.  The 
FPC  has  found  that  as  many  as  one-third 
of  the  people  on  FDOC’s  lists  should 
not  be  there,  which  has  left  the  FDOC 
baffled. 

“I  do  not  understand  your  error  rate 
of  28.8%,”  wrote  FDOC  employee  Tina 
Hayes  in  an  August  20,  2007  e-mail  to 
FPC  officials.  Two  weeks  later,  Hayes  said 
in  a follow-up  message  that  “if  the  error 
rate  is  going  up  as  stated  then  this  is  [all] 
the  more  reason  I need  the  error  messages” 
to  determine  the  problem. 

“This  just  highlights  the  shortcom- 
ings of  these  new  rules,”  noted  Muslima 
Lewis,  an  ACLU  attorney  and  director  of 
the  Florida  Rights  Restoration  Coalition. 
“They’re  so  cumbersome,  so  bureaucratic 
and  so  prone  to  human  error  that  some  of 
the  efficiencies  we  hoped  for  are  not  going 
to  be  seen.” 

The  FDOC,  for  its  part,  has  trained 
about  200  staffers  to  review  old  cases  to 
weed  out  ex-felons  who  have  died,  moved 
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out  of  state,  committed  new  crimes  or 
simply  shouldn’t  have  been  on  the  list  in 
the  first  place.  The  goal  of  then  FDOC 
Secretary  James  McDonough  is  to  ensure 
that  restoration  will  occur  to  allow  those 
eligible  under  the  rules  to  vote  in  Florida’s 
January  29,  2008  presidential  primary. 

That  goal  contrasts  with  the  mis- 
sion of  the  FPC,  which  has  justified  its 
existence  over  the  years  by  performing 
clemency  work  and  investigations.  The 
restoration  reviews  currently  being  done 
by  the  FPC  and  the  FDOC  are  duplica- 
tive. Moreover,  the  FDOC  is  more  readily 
equipped  to  determine  the  legal  status, 
location  and  restitution  payments  of 
ex-prisoners  by  virtue  of  its  probation 
system,  which  tracks  such  things. 


“It  can  always  be  better,”  said  Gov. 
Crist.  “We  continue  to  chip  away  at  it  and 
work  at  it.  It’s  a new  day  in  Florida.” 

The  state  hopefully  will  avoid  the 
fiasco  that  occurred  during  the  2000 
presidential  election,  when  hundreds  of 
thousands  of  Florida  citizens  were  barred 
from  the  polls  due  to  criminal  convic- 
tions and  thousands  of  people  without 
felony  records  were  wrongly  removed 
from  voting  lists.  [See:  PLN,  May  2001, 
p.22].  Similar  problems  occurred  during 
the  2004  presidential  election.  [See:  PLN, 
March  2003,  p.ll].  Time  will  tell  if  such 
issues  have  been  resolved  in  the  Sunshine 
State.  P 

Source:  St.  Petersburg  Times 


Alabama  Prisons  Sell  Land  to  Finance 
Prison  Building,  Repair 


In  July  2007,  Alabama  Governor 
Bob  Riley  announced  a plan  to  sell 
approximately  6,000  acres  of  state  prison 
land  to  finance  the  construction  of  new 
prison  beds  and  make  needed  repairs  to 
existing  facilities.  The  extra  bed  space 
would  enable  the  state  to  return  Alabama 
prisoners  who  are  housed  out  of  state. 

The  land  sale  is  expected  to  generate 
between  $16.3  million  to  $23.9  million.  Up 
for  sale  are  the  3,869  acres  of  the  Farquhar 
State  Cattle  Ranch  in  Hale  County;  2,045 
acres  of  the  2,409-acre  Red  Eagle  Honor 
Farm  in  Montgomery  County;  the  former 
Department  of  Corrections  1-acre  office 
site  adjacent  to  the  Capitol;  32  acres  in 
Wetumpka;  and  10  acres  of  the  old  Kilby 
Prison  site  in  Montgomery. 

“These  properties  are  a financial  drain 
on  the  taxpayers  and  aren’t  needed,”  said 
Gov.  Riley.  The  state  previously  sold  540 
acres  of  swampland  from  the  Farquhar 
Cattle  Ranch  to  private  landowners  for 
$1.6  million. 

The  state  currently  spends  $ 12.4  million 
a year  to  keep  Alabama  prisoners  in  Louisi- 
ana jails.  The  money  from  the  land  sale  will 
be  spent  exclusively  to  expand  the  prison 
system  and  renovate  or  repair  buildings  to 
bring  those  prisoners  back  to  Alabama. 

To  create  further  bed  space,  a new 
400-prisoner  community  education 
center  in  Columbiana  is  being  built  for 
non-violent  prisoners,  plus  a new  300-bed 
women’s  facility.  The  Alabama  Depart- 
ment of  Corrections  has  been  in  a serious 
budget  crunch  that  has  resulted  in  $94  mil- 
lion in  deferred  maintenance  - including 


roof  repairs,  security  systems  and  heating 
units  that  need  replacement. 

Critics  of  the  sale,  including  state  Rep. 
Ralph  Howard,  have  cited  the  impact  on 
the  local  economy  if  the  land  is  sold  and 
questioned  the  wisdom  of  selling  property 
to  fund  one-time  budget  expenditures. 
Others  have  decried 
the  transfer  of  good 
hunting  and  fishing 
land  to  the  private 
sector,  which  is  likely 
to  develop  it. 

The  Alabama 
Forever  Wild  Land 
Trust,  a state  conser- 
vation group,  decided 
in  September  2007 
to  purchase  several 
thousand  acres  of 
the  prison  cattle 
ranch  land.  If  the 
sale  goes  through, 
the  land  - and  tax- 
payer dollars  for  the 
purchase  - would 
simply  be  shifted 
between  two  state 
government  agen- 
cies. The  remainder 
of  the  land  will  be 
sold  to  the  private 
sector.  FJ 
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Federal  Suit  Over  Wisconsin  Suicide  Attempt  Settles  for  Millions 

by  Michael  Rigby 


On  February  22,  2007,  a lawsuit 
against  employees  of  the  Mon- 
roe County  Jail  in  Wisconsin  settled  for 
between  $6,100,000  and  $13,100,000. 
The  suit  alleged  deliberate  indifference 
in  a suicide  attempt  that  left  a prisoner 
permanently  disabled 

In  2002,  Brenda  Mombourquette 
was  on  probation  for  possessing  the 
narcotic  painkiller  Oxycontin  without  a 
prescription.  In  September  of  that  year, 
Mombourquette,  42,  was  imprisoned 
in  the  Monroe  County  Jail  for  violat- 
ing the  terms  of  her  probation.  During 
intake  Mombourquette  told  jail  nurse 
Jeanne  Reinart  that  she  was  taking  the 
drug  Zoloft  to  combat  depression.  She 
also  told  Reinart  that  she  had  seen  jail 
lieutenant  David  Schaldach  take  another 
female  prisoner  into  a conference  room  to 
receive  oral  sex. 

Mombourquette  was  released  from 
jail  soon  thereafter,  but  was  arrested  and 
placed  in  the  jail  a second  time  in  Octo- 
ber 2002  for  again  possessing  Oxycontin 
without  a prescription.  Mombourquette 
told  Lieutenant  Schaldach  that  she  was 
really  depressed  and  feared  losing  her 
children.  Schaldach  took  her  into  a 
conference  room,  sat  close  to  her  and 
took  her  hands  in  his,  at  which  point 
Mombourquette  said,  “What  the  hell  is 
going  on?” 

Schaldach  left  her  alone  at  that 
point  and  reported  that  Mombourquette 
had  made  suicidal  statements.  She  was 
transferred  to  an  observation  cell  but 
still  managed  to  cut  her  wrists  and  throat 
with  the  lens  from  her  eyeglasses.  Mom- 
bourquette was  transported  to  a hospital 
and  treated  for  her  injuries.  While  there 
she  tried  to  hang  herself  with  a bedsheet. 
Doctors  released  Mombourquette  back  to 
the  jail  a few  days  later  but  recommended 
that  she  be  placed  on  suicide  watch. 

Once  she  returned  to  the  jail,  Mom- 
bourquette was  placed  in  a regular  cell. 
Several  days  later  she  again  attempted  to 
hang  herself  with  a bedsheet.  This  time 
jailers  found  her  dangling  unconscious; 
Mombourquette  was  resuscitated,  but 
not  before  suffering  severe,  permanent 
brain  damage  from  lack  of  oxygen  (an- 
oxic encephalopathy).  Due  to  the  brain 
damage  Mombourquette  is  substantial- 
ly unable  to  communicate,  confined  to 
a wheelchair,  and  resides  permanently 
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in  a nursing  home. 

The  plaintiffs,  Mombourquette’s 
guardian  and  her  two  minor  children, 
filed  suit  in  the  U.S.  District  Court  for 
the  Western  District  of  Wisconsin  alleg- 
ing that  deliberate  indifference  exhibited 
by  jailers  had  violated  Mombourquette’s 
rights  under  the  Eighth  Amendment. 
The  plaintiffs  did  not  sue  the  county,  but 
rather  named  various  jail  employees  in 
their  individual  capacities  and  Sheriff 
Charles  Amundson  in  his  individual  and 
supervisory  capacity. 

Each  of  the  defendants  moved  for 
summary  judgment,  but  Judge  Bar- 
bara B.  Crabb  denied  the  motions.  Judge 
Crabb  first  noted  that  the  jail  supervisor 
had  informed  the  sheriff  of  numerous 
problems  at  the  jail,  including  cell  checks 
not  being  performed  as  scheduled  and 
possible  sexual  misconduct  with  pris- 
oners. When  told  of  Mombourquette’s 
claim  about  Lieutenant  Schaldach’s 
having  sex  with  prisoners,  Judge  Crabb 
found  it  undisputed  that  Sheriff  Amund- 
son responded,  “This  is  what  we  have 
insurance  for.” 


When  arrested  during  a traf- 
fic stop  on  June  4,  2005, 
20-year-old  Sheena  Crawford  ingested 
methamphetamine.  Upon  being  booked 
into  Missouri’s  Pettis  County  Jail,  Craw- 
ford advised  guards  Jennifer  Meyer  and 
Clarence  McGuldrick  that  she  had  swal- 
lowed meth. 

The  guards,  following  jail  policy, 
waited  to  receive  approval  from  a supervi- 
sor to  obtain  medical  help  for  Crawford. 
As  a result,  she  was  not  taken  to  a hospital 
until  more  than  an  hour  later.  By  then 
the  drugs  had  entered  her  bloodstream. 
Crawford  died  the  next  day  at  the  hospital 
due  to  an  overdose. 

Her  family  filed  a wrongful  death  suit 
in  April  2006,  alleging  the  guards  showed 
deliberate  indifference  to  Crawford’s  seri- 
ous medical  needs.  The  suit  named  the 
county,  city,  a former  police  officer  and 
the  two  jail  guards  as  defendants. 

In  August  2007  the  County  settled  the 
suit  for  $100,000.  “With  this,  there’s  no 
admission  of  wrongdoing,”  said  Sheriff 


The  judge  further  noted  that  evidence 
regarding  Mombourquette’s  allegations 
of  sexual  misconduct  against  Schaldach 
could  be  introduced  because  it  showed  a 
motive  for  him  to  have  an  intentional  dis- 
regard for  her  safety.  Finally,  Judge  Crabb 
held  the  defendants  were  not  entitled  to 
qualified  immunity. 

As  a final  blow  to  any  hope  the  de- 
fendants had  of  winning  at  trial,  Judge 
Crabb  ruled  in  her  last  pre-trial  conference 
that  testimony  by  defendants’  psychiatry 
and  police  science  experts  - that  the  jail 
employees  were  not  deliberately  indifferent 
- was  inadmissible  because  there  was  no 
scientific  evidence  for  their  conclusions. 

As  such,  the  defendants’  insurer  agreed 
to  settle  the  case  by  paying  $6,100,000  to 
Mombourquette’s  guardianship  estate 
if  she  dies  within  13  years  and  up  to 
$13,100,000  if  she  survives  longer  than 
that  time  period. 

The  plaintiffs  were  represented  by 
Michael  J.  Devanie  of  the  LaCrosse,  Wis- 
consin, law  firm  Devanie  & Belzer.  See: 
Mombourquette  v.  Amundson,  USDC  WD 
WI,  Case  No.  05-C-0748-C.  PJ 


Kevin  Bond.  The  County’s  insurance  com- 
pany will  pay  the  settlement,  he  added. 

The  settlement  benefits  Crawford’s 
three-year-old  son,  Dante,  who  will  receive 
monthly  payments  once  he  turns  21.  “At 
least  my  grandson  got  something  out  of  it,” 
said  Crawford’s  mother,  Connie  Hankins. 
She  said  she  hopes  that  such  an  incident 
“doesn’t  happen  again”  at  the  jail. 

The  odds  are,  however,  that  it  could 
happen  again.  Sheriff  Bond  said  the  jail’s 
procedures  had  changed  little  since  Craw- 
ford’s death.  Guards  can  only  transfer 
a prisoner  to  a hospital  if  the  prisoner 
has  an  “immediate  emergency.”  Other 
“routine”  medical  problems  still  require 
approval  from  a supervisor.  Apparently, 
ingestion  of  a quantity  of  drugs  that  can 
result  in  overdose  and  death  is  considered 
a routine  problem  in  Pettis  County.  See: 
Price  v.  Meyer , USDC  WD  MO,  Case  No. 
2:06-cv-04080-NKL.  ¥* 

Additional  Source:  The  Sedalia  Demo- 
crat 
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PLN  Sues  CDCR  Over  Failure  to  Produce  Public  Records 


On  December  17,  2007,  Prison 
Legal  News  filed  suit  against 
the  California  Dept,  of  Corrections  and 
Rehabilitation  (CDCR)  after  the  depart- 
ment failed  to  respond  to  PLN’s  public 
records  request  seeking  the  CDCR’s  pay- 
outs in  prison-related  settlements,  claims, 
verdicts  and  judgments.  The  lawsuit,  filed 
in  Sacramento  Co.  Superior  Court,  names 
CDCR  Secretary  James  E.  Tilton  as  the 
defendant. 

One  of  the  ways  that  PLN  obtains 
the  verdict  and  settlement  information 
we  report  in  each  issue  is  through  public 
records  requests,  since  governmental 
agencies  are  reluctant  to  publicize  the 
amount  of  taxpayer  dollars  they  pay 
out  in  cases  involving  abuse,  violation  of 
prisoners’  rights,  mistreatment  of  prison 
employees,  etc. 

PLN  is  in  the  process  of  obtaining 
comprehensive  settlement  and  verdict  in- 
formation from  a number  of  correctional 
agencies,  including  the  federal  Bureau  of 
Prisons  (BOP),  the  District  of  Columbia 
DOC,  and  the  CDCR.  In  June  2006  the 
U.S.  District  Court  for  the  District  of  Co- 
lumbia ruled  in  PLATs  favor  in  a lawsuit 


filed  over  the  BOP’s  refusal  to  provide 
requested  records  unless  an  exorbitant  fee 
was  paid.  PLN  v.  Lappin , 436  F.Supp.2d 
17  (D  DC  2006).  [See:  PLN,  Sept.  2006, 
p.15;  Feb.  2007,  p.33]. 

On  November  9,  2007,  PLN  submit- 
ted a public  records  request  to  CDCR 
Secretary  Tilton  pursuant  to  the  Cali- 
fornia Public  Records  Act,  California 
Government  Code  §§  6250,  et  seq.  The 
request  sought  documents  related  to 
settlements  or  judgments  paid  in  tort, 
civil  rights  and  overdetention  claims  or 
suits  filed  against  the  CDCR  by  prison- 
ers, employees,  visitors  and  contractors. 
After  receiving  no  response  within  the 
statutorily-mandated  ten  days,  PLN  com- 
menced suit  to  obtain  the  public  records 
that  the  CDCR  was  legally  obligated  to 
disclose. 

“This  lawsuit  is  an  important  step 
towards  government  accountability  and 
determining  how  well  managed  Califor- 
nia’s prisons  are,”  said  PLN  editor  Paul 
Wright.  “As  taxpayers,  we  should  be  con- 
cerned with  how  well,  or  poorly,  CDCR 
spends  its  multi-billion  dollar  budget. 
Unfortunately,  litigation  in  the  civil  justice 


system  is  often  the  only  means  by  which 
prison  officials  are  held  accountable.” 

PLN  is  seeking  a declaratory  judg- 
ment and  an  injunction  requiring  the 
CDCR  to  produce  the  requested  records, 
as  well  as  attorney  fees  and  costs.  PLN  is 
ably  represented  by  attorneys  Sanford  Jay 
Rosen,  Fori  Rifkin  and  Kenneth  Walczak 
with  the  San  Francisco  law  firm  of  Rosen, 
Bien  & Galvan  FFP.  See:  PLN  v.  Tilton , 
Superior  Court,  Sacramento  County, 
Case  No.  34-2007-00883573.  F* 
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Illinois:  On  June  3,  2007,  over  50 
prisoners  at  the  Tri  County  Justice  and 
Detention  Center  in  Ullin  rebelled  and 
barricaded  themselves  in  their  housing 
unit  and  set  fire  to  mattresses  and  prop- 
erty. Police  and  guards  used  tear  gas  to 
suppress  the  rebellion  within  30  minutes. 
The  jail  is  operated  under  contract  by  Geo 
Group,  a private  prison  company  based 
in  Florida.  No  reason  was  given  for  the 
rebellion. 

India:  On  December  16,  2007,  299  of 
the  377  prisoners  held  in  the  Dantewada 
prison  in  Chhattisgarh  escaped  from 
the  prison.  105  of  the  escaped  prisoners 
were  member  the  Communist  Party  of 
India  (Maoist)  which  is  waging  an  armed 
struggle  for  state  power  throughout  India. 
The  prisoners  overpowered  and  disarmed 
prison  guards  while  guerrillas  outside  the 
facility  opened  fire  on  the  prison. 

India:  On  December  19,  2007,  over 
200  Maoist  political  prisoners  seized 
control  of  the  Beur  jail  and  guards  fled 
for  their  lives.  Guards  later  retook  control 
of  the  prison. 

Louisiana:  On  November  21,  2007, 
William  Bullock,  26,  and  Donald  Till, 
32,  both  prisoners  at  the  United  States 
Penitentiary  in  Pollock,  died  after  a fight 
at  the  prison.  The  prison  was  locked  down 
afterwards.  In  April,  2007,  two  other 
prisoners  were  stabbed  to  death  by  other 
prisoners. 

Malawi:  On  December  25,  2007, 
president  Bingu  wa  Mutharika  announced 
he  would  free  439  prisoners  as  part  of  the 
nation’s  goodwill  celebrations.  In  July 
Mutharika  had  released  495  prisoners  in 
honor  of  the  country’s  independent  from 
Britain. 

Michigan:  On  December  20,  2007, 
Joseph  Candie,  39,  a shift  commander 
at  the  Scott  Correctional  Facility  for 
Women  was  shot  and  killed  by  an  em- 
ployee he  supervised  after  the  two  argued 
and  fought  in  a gas  station  parking  lot. 
The  assailant,  Darren  Johnson,  44,  a 
sergeant  at  the  prison  then  shot  himself 
in  the  chest.  Johnson  was  later  arrested 
and  is  expected  to  recover.  He  has  been 
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News  in  Brief: 

charged  with  first  degree  murder. 

Nevada:  On  November  16,  2007,  Ne- 
vada supreme  court  Justice  Jim  Hardesty, 
told  the  Board  of  Prison  Commissioners 
that  over  500  prisoners  were  being  held 
in  prison  despite  having  been  found  pa- 
roleable  because  they  have  no  access  to 
programs  mandated  as  a condition  of 
release.  Oftentimes  the  conditions  are  not 
even  required.  Another  500  prisoners  are 
eligible  for  parole  hearings  but  a suppos- 
edly overworked  parole  board  cannot  hear 
their  cases. 

Ohio:  On  October  19,  2007,  Gary 
Ludt,  37,  a guard  at  the  Civigenics  run  jail 
in  Lisbon  was  sentenced  to  18  months  in 
prison  after  pleading  guilty  to  smuggling 
marijuana  and  tobacco  to  prisoners  in  the 
jail  in  exchange  for  bribes. 

Oklahoma:  On  November  30,  2007, 
prisoners  at  the  Caddo  county  jail  in 
Anadarko  rebelled  and  set  fire  to  objects 
to  protest  their  lengthy  stays  in  the  jail. 
No  injuries  were  reported. 

Oregon:  On  December  25,  2007,  an 
anonymous  businessman  donated  $10,000 
so  each  prisoner  at  the  Oregon  State  Peni- 
tentiary would  have  $4. 1 1 for  Christmas. 
The  money  was  split  evenly  among  the 
prison’s  2,433  prisoners. 

Pennsylvania:  On  December  16, 2007, 
Frank  Neisser  escaped  from  the  Bucks 
county  jail  by  busting  out  a window  from 
a modular  housing  unit  and  climbing  over 
two  razor  wire  fences.  He  was  recaptured 
five  days  later  after  a witness  called  the  jail 
and  police  to  report  seeing  him  on  a bus. 

South  Carolina:  On  November  15, 
2007,  a prison  van  carrying  six  prison- 
ers from  the  Campbell  Work  Release 
Program  in  Columbia  to  a work  site  was 
struck  by  a tractor  trailer  and  flipped 
over.  Five  of  the  prisoners  were  treated 
and  released  while  one  prisoner  suffered 
serious  injuries.  No  report  on  the  status 
of  the  driver  and  if  he/she  was  a prison 
employee  or  a prisoner. 

Tennessee:  In  December,  2007,  Chat- 
tanooga circuit  judge  John  Hagler,  65, 
resigned  when  media  disclosed  the  exis- 
tence of  a lurid  “fantasy”  tape  made  by 
the  judge  in  2005.  The  contents  of  the 
tape  are  not  known  except  that  police 
who  heard  it  described  as  sounding  “like 
someone  being  tortured.”  Police  sergeant 
Alan  Franks  said  “The  content  was  so 
shocking.  I have  been  a police  officer  for 
24  years. ...”  His  testimony  was  terminated 
by  objection.  The  tape  was  leaked  to  the 
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media.  Because  Hagler  had  resigned  the 
state  Court  of  the  Judiciary  deemed  it 
did  not  have  jurisdiction  to  investigate 
the  tape.  Police  and  prosecutors  had 
determined  in  2005  that  the  tape  did  not 
contain  evidence  of  a crime.  Apparently 
they  did  not  think  it  called  into  question 
Hagler’s  temperament  to  be  a judge.  The 
Chattanooga  Times  Free  Press  has  filed 
suit  for  a copy  of  the  tape. 

Tennessee:  In  December,  2007,  state 
Department  of  Corrections  officials  an- 
nounced that  in  March  the  state  prison 
system  would  ban  all  tobacco  products. 
They  are  planning  to  use  $10,000  from 
the  state’s  tobacco  industry  settlement 
to  pay  the  American  Lung  Association 
of  Tennessee  to  implement  a statewide 
smoking  cessation  program  for  prisoners 
and  prison  staff  alike. 

Texas:  On  November  14,  2007,  Vin- 
cent Inametti,  a Catholic  priest,  pleaded 
guilty  in  federal  court  to  sexually  assault- 
ing female  prisoners  at  the  federal  prison 
in  Ft.  Worth. 

Texas:  On  November  14,  2007,  Wil- 
lacy County  Detention  Center  sergeants 
Juan  Trevino,  27,  and  Albert  Vasquez,  37, 
were  arrested  and  charged  with  conspir- 
ing to  transport  illegal  aliens.  Two  guards 
from  the  same  prison,  Carlos  Garcia, 
36,  and  Benjamin  Sanchez,  36,  were  ar- 
rested and  charged  with  driving  28  illegal 
aliens  past  a Border  Patrol  checkpoint. 
The  men  are  employed  by  Management 
and  Training  Corporation,  a private 
prison  company.  The  prison  they  work 
at  houses  illegal  aliens  being  detained 
pending  deportation  from  the  United 
States.  Garcia  and  Sanchez  were  in  their 
prison  uniforms  and  armed  when  they 
attempted  to  smuggle  their  human  cargo 
past  Border  Patrol  agents  claiming  they 
were  transporting  prisoners.  The  agents 
became  suspicious  because  none  of  the 
passengers  were  shackled  and  some  had 
suitcases. 

Texas:  On  November  16,  2007,  Ray- 
mond Wingfield,  36,  and  Dalton  Collins, 
36,  both  prisoners,  were  sentenced  for 
their  roles  in  a 2004  beating  of  two  prison 
guards  and  an  escape  attempt  from  the 
Eastham  Unit  in  Lovelady.  After  being 
convicted  of  two  counts  of  aggravated 
assault  on  a public  servant  and  attempted 
escape  Wingfield  was  sentenced  to  two 
four  year  and  two  25  year  sentences,  to 
be  served  concurrently.  He  had  been  due 
for  release  in  2062,  with  a possible  parole 
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date  of  2032  before  the  new  sentencing. 
Collins  was  sentenced  to  an  additional 
40  years,  consecutive  to  his  life  without 
parole  sentence. 

Texas:  On  November  20, 2007,  Khali- 
liha  Baucom,  24,  a former  state  prison 
guard,  was  arrested  on  charges  she  gave 
birth  in  a motel  and  stuffed  the  baby  in  a 
toilet  tank.  The  baby  died. 

Texas:  On  November  29,  2007,  two 
prisoners  in  the  Special  Housing  Unit 
at  the  United  States  Penitentiary  in 
Beaumont  attacked  two  guards  and  a 
prisoner  in  the  facility  with  knives,  the 
prisoner,  Gabriel  Rhone,  31,  was  stabbed 
to  death.  The  guards  were  injured  but  not 
seriously. 

Texas:  The  mayor  of  Poteet,  Lino 
Donato,  is  a registered  sex  offender 


based  on  his  October  31,  2007,  guilty 
plea  to  improperly  touching  two  young 
girls.  He  was  released  on  probation  with 
the  requirement  that  he  register  as  a sex 
offender  for  the  next  20  years.  Despite 
his  guilty  plea  Donato  maintains  his  in- 
nocence and  refuses  to  resign  as  mayor. 


Under  state  law,  Donato  cannot  go  within 
1,000  feet  of  where  children  congregate. 
City  Hall  is  within  200  feet  of  a youth 
center  and  a boxing  gym.  He  was  warned 
by  his  probation  officer  that  if  he  goes  to 
city  hall  he  will  be  arrested  for  violating 
his  probation.  FJ 
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New  Jersey  “Anthrax”  Legal  Mail  Policy  Unconstitutional; 
Count  Condemns  Opening  Outside  Prisoner’s  Presence 


The  Third  Circuit  Court  of  Appeals 
has  held  that  a New  Jersey  De- 
partment of  Corrections’  (NJDOC)  policy 
of  opening  prisoners’  legal  mail  outside 
their  presence  is  unconstitutional.  That 
policy  was  enacted  by  a NJDOC  memoran- 
dum dated  October  19,  2001.  The  memo 
came  on  the  heels  of  five  people  dying  after 
mail  processed  at  a Hamilton,  New  Jersey 
mail  processing  center  contained  anthrax, 
infecting  those  who  died. 

That  incident  caused  prison  officials 
to  take  advantage  of  September  1 1, 2001, 
executive  order  issued  by  New  Jersey’s 
acting  Governor,  who  declared  a state  of 
emergency  that  allowed  state  agency  heads 
to  “waive,  suspend,  or  modify  any  existing 
rule  the  enforcement  of  which  would  be 
detrimental  to  the  public  welfare  during 
this  emergency.” 

The  state  of  emergency  was  still  in  ef- 
fect in  August  24,  2006,  as  was  NJDOC’s 
new  legal  mail  policy.  That  mail  policy  re- 
sulted in  the  filing  of  two  civil  rights  actions 
by  NJDOC  prisoners.  These  suits  resulted 
in  differing  opinions.  In  one,  injunctive 
relief  was  denied  while  the  other  resulted 
in  the  policy  being  found  unconstitutional, 
warranting  injunctive  relief.  The  losing  par- 
ties in  those  cases  appealed,  and  the  Third 
Circuit  consolidated  them. 

First,  the  Third  Circuit  noted  that  it  is 
well  settled  that  a “pattern  and  practice  of 
opening  properly  marked  incoming  legal 
mail  outside  a prisoner’s  presence. . .chills 
protected  expression  and  may  inhibit  the 
inmates  ability  to  speak,  protest,  and 
complain  openly,  directly,  and  without 
reservation  with  the  court.”  The  Court 
reaffirmed  its  previous  ruling  that  an  ex- 
plicit policy  such  as  here  “impinges  upon 
the  inmate’s  right  to  free  speech.”  This  is 
so  because  “the  only  way  to  ensure  mail  is 
not  read  when  opened. . .is  to  require  that 
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it  be  done  in  the  presence  of  the  inmate  to 
whom  it  may  be  addressed.”  Thus,  reject- 
ing NJDOC’s  position  it  did  not  read  such 
mail,  only  inspected  it. 

The  Court  rejected,  immediately, 
a suggestion  that  prisoners  must  prove 
“some  injury-in-fact  beyond  the  in- 
fringement of  constitutionally  protected 
speech.”  When  a prisoner  claims  a free 
speech  violation  for  opening  legal  mail 
outside  his  presence,  he  need  show  no 
injury,  “aside  from  the  violation  itself.” 

With  that  settled,  the  Court  then  ap- 
plied the  test  in  Turner  v.  Safely , 482  U.S. 
78.  84  (1987).  Prison  officials  asserted  a 
penological  interest  of  protecting  the  safety 
and  security  of  NJDOC  prisons  through 
the  reduction  of  the  risk  of  anthrax  con- 
tamination in  prisons.  They  relied  upon  the 
September  11,  2001,  events  and  the  letters 
with  anthrax  posted  in  October  2001  that 
contained  anthrax  spores. 

It  was  believed  by  the  Court  that 
those  events  could  “justify  a temporary, 


emergency  measure  involving  the  opening 
of  a prisoner’s  legal  mail  in  his  absence.” 
Yet,  those  events  are  years  past  without 
any  other  such  events. 

Moreover,  there  is  no  reasonable  basis 
to  conclude  that  a prison  would  be  the 
subject  of  an  anthrax  attack;  nor  is  there 
“a  reasonable  basis  for  believing  that  risk 
would  be  materially  reduced  by  opening 
letters  from  lawyers  and  courts.”  The 
Court  found  no  reasonable  connection 
between  NJDOC’s  arrested  interests  and 
the  policy  of  opening  legal  mail  in  the 
absence  of  the  prisoner  addressee. 

Therefore,  the  Court  affirmed  the 
finding  that  NJDOC’s  anthrax  legal 
mail  policy  is  unconstitutional  and  or- 
der granting  injunctive  relief  to  remedy 
that  violation.  It  ordered  an  identical 
order  being  entered  in  the  action  hold- 
ing otherwise.  Prison  officials,  however, 
were  entitled  to  qualified  immunity  from 
money  damages.  See:  Jones  v.  Brown , 461 
F.3d  353  (3rd  Cir.  2006). 
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ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $15  all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 


February  2008 


44 


Prison  Legal  News 


Prison  Legal  News’  Book  Store 


! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount  Enter  the  Total  of  the  books  on  the  Order  Form.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  

(••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••I 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Berman-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises  and  answers  provided.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 
to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English- Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisisl 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


s 

: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  • 

| 2.  Actual  Innocence  ($14.99  value)  \ 

• 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!)  : 
l (Spanish-English/English-Spanish  Dictionary  can  be  substituted)  j 

• Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  • 
: updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99.  : 

• Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a • 
Regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  : 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

: duct  and  the  system  that  ensures  those  abuses  continue.  1030  : 

l Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti-  l 
l cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
I parts  of  speech  shown  for  every  main  word.  Covers  all  levels  l 

• of  vocabulary  and  identifies  informal  and  slang  words.  1045  ; 

: Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  : 
•entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  • 
l geographical  and  biographical  entries.  Includes  latest  busi-  " 

: ness  and  computer  terms.  1033  I: 

% 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1 024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 

and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1 025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 

Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1 007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1 052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid- 
ering  a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 

South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  |__| 

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  information  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform  1031  

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 
punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 
writing  describing  life  behind  bars  in  America.  1 022  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 
relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 

$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 

U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981 
hunger  strike  at  Belfast’ s infamous  Long  Kesh  prison.  1 006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  4lock-em-up’  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub  * 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book.  J 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries)  | 


Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate  F 
a lawyer ’ s qualifications,  and  much  more.  1015  

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views  and  answering  questions.  1056  |__| 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  1003  

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  105  8 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Cumulative  Index,  $22.50  | | 1 2002  Index,  $10.00  It  f j 

1996-1998  Cumulative  Index,  $22.50  I I I 2003  Index,  $10.00  I I I 

1999-2001  Cumulative  Index,  $22.50  I I I 2004  Index,  $10.00  I I I 

2002-2004  Cumulative  Index,  $22.50  I I I 

1 FREE  SHIPPING  ON  ALL  BOOK  AND  INDEX  ORDERS  OVER  $25!  I 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

Subscription  Bonuses 

2 years  4 bonus  issues  for  28  total 

3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 

4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  6-30-05) 


Mail  payment 

and  order  to: 

Prison  Legal  News 

2400  NW  80th  St.  #148 
Seattle,  WA  98117 

Purchase  with  a Visa  or  MasterCard  by  phone 

206-246-1022 


Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 

Please  Change  my  Address  to  what  is  entered  below  EH 
Please  send  Info  about  PLN  to  the  person  below  EH 

Mail  Order  To: 

Name: 


All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre- stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (4  bonus  issues  for  28  total!)  

3 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($2)  

Books  or  Index  Orders  (NoS/Hon3&4 
yr  sub  special  books  OR  book  orders  OVER  $25!) 


DOC  #: 

Suite/Cell: 

Agency/Inst: 

Add  $5.00  S/H  To  Book  Orders  UNDER  $25 
WA  Residents  ONLY  Add  8.8%  To  Book  Cost 
Total  Amount  Enclosed 


Address: 
City/State/Zip: 
Extra  line: 
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Challenging  Disciplinary 

Convictions 


The  Disciplinary  Self-Help  Litigation 
Manual  is  the  only  manual  of  its  kind.  It 
discusses  how  prisoners  should  prepare  for 
and  conduct  disciplinary  hearings.  It 
provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary 
punishment  created  an  "atypical  ana 
significant  hardship"  requiring  that  federal 
Due  Process  protection  be  provided  prior 
to  being  found  guilty.  The  DSHLM  provides 
a state-by-state  discussion  of  the  rights 
prisoners  have  in  a particular  state,  and  the 


procedural  aspect  of  litigating  a disciplinary 
guilty  finding  in  that  particular  state  court. 
The  DSHLM  was  recently  denied  a grant 
that  would  have  provided  free  copies  to 
prison  law  libraries  because  it  speaks  the 
truth  of  how  the  prison  disciplinary  process 
works. 

Even  though  the  DSHLM  was  first  printed 
in  February  of  2004,  a supplement  was  done 
to  explain  the  recent  United  States  Supreme 
Court  decision  in  Muhammad  v.  Close.  There 
is  no  additional  cost  for  this  supplement. 


Prisoners  have  stated  the  following  as  to  the  DSHLM: 

CA.  prisoner:  " It  is  an  absolutely  superb  book  that  I believe  is  essential  for  all  prisoners  no 
matter  what  state  they  are  in.  It  has  helped  me  a great  deal  to  untangle  and  understand  the  federal 
case  law.  Even  though  I have  little  experience  in  the  law,  I now  feel  confident  I can  submit  a Writ 
and  have  a good  chance  of  success  — all  because  of  your  book!" 

N.J.  prisoner:  "As  a 26-year  veteran  ' counsel  substitute'  at  disciplinary  hearings  it's  helpful 
to  know  the  various  state  standards  in  attempting  to  persuade  New  Jersey  courts  to  change." 

VA.  prisoner:  "I've  been  reading  the  Disciplinary  Self-Help  Litigation  Manual  with  great 
interest.  It's  a uniquely  valuable  resource." 


The  Disciplinary  Self-help  Litigation  Manual  is  written  by  Daniel  E.  Manvile,  Co-Author  of 
the  Prisoners'  Self-Help  Litigation  Manual  (3rd  edition).  The  DSHLM  has  332  pages  of 
text.  It  is  sold  only  in  paperback.  The  price  of  $34.95  to  prisoners  includes  the  price  of 
postage.  The  price  of  $64.95  to  non-prisoners  includes  the  price  of  postage. 


Print  Clearly: 

Name:  

Address:  

City:  State:  Zip: 

Detach  and  send  check  or  money  order,  payable  to  Daniel  E.  Manville,  PC.,  to: 

Daniel  E.  Manville,  P.C. 

P.O.  Box  20321 
Ferndale,  Ml.  48220 

Phone  - (248)  890-4720  Fax  - (248)  282-0569  Email  - DSHLM@comcast.net 
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Cheaper  than  Chimpanzees:  Expanding  the  Use 
of  Prisoners  in  Medical  Experiments 


“It  is  the  duty  of  the  doctor  to  remain 
the  protector  of  the  life  and  health  of  that 
person  on  whom  clinical  research  is  being 
carried  out.  ” - Declaration  of  Helsinki 

In  June  2006,  the  Institute  of  Medicine 
(IOM)  issued  a report  on  simplifying 
the  current  federal  regulations  for  conduct- 
ing medical  research  in  prisons,  which 
included  recommendations  to  increase  the 
use  of  prisoners  as  test  subjects.  The  IOM’s 
“definition  of  simplicity”  is  approximately 
two  hundred  pages  long  while  the  current 
regulations,  included  in  the  report,  account 
for  approximately  four  pages  of  the  same 
font  size,  type  and  page  length. 
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by  Gregory  Dober 

An  IOM  Committee  was  formed  in 
2005  to  investigate  possible  changes  to 
the  federal  policies  regarding  biomedical 
research  in  prisons.  Those  regulations, 
codified  at  45  C.F.R.  46,  Subpart  C (Re- 
search and  Prisoners),  are  intended  to 
protect  prisoners  as  subjects  in  biomedi- 
cal and  behavioral  research.  The  current 
regulations  restrict  researchers  to  four 
basic  categories  of  research  when  using 
prisoner  test  subjects:  1)  studies  involv- 
ing causes  and  effects  of  incarceration,  2) 
the  prison  as  an  institutional  structure,  3) 
conditions  affecting  prisoners  as  a class, 
and  4)  research  on  practices  that  have  the 
intent  and  reasonable  probability  of  im- 
proving the  well-being  of  the  subject.  All 
research  studies  must  ensure  minimal  risk 
to  the  incarcerated  test  subjects. 

Still  Cheaper  Than  Chimps 

In  her  1973  book,  Kind  and  Usual  Pun- 
ishment, Jessica  Mitford  said  a researcher 
had  confided  to  her  that  prisoners  are  “... 
fine  experimental  material  ...  and  much 
cheaper  than  chimpanzees.”  Thirty  years 
later  in  2003,  the  Institute  for  Laboratory 
Animal  Research  (ILAR),  which  includes 
among  its  supporters  many  pharmaceuti- 
cal companies  and  governmental  agencies, 
reported  the  following  dilemma  in  the  In- 
stitute’s journal.  The  article,  Demands  for 
Rhesus  Monkeys  in  Biomedical  Research:  A 
Workshop  Report , stated,  “...  scientists  are 
facing  a shortage  of  nonhuman  primates 
available  for  biomedical  studies.  Through 
the  mid-1970s,  the  rhesus  macaque  could 
be  readily  imported  from  India,  and  the 
scientific  community  grew  dependent  on 
access  to  this  laboratory  animal.  Today, 


however,  rhesus  macaques  can  no  longer 
be  imported  from  India.  Although  U.S. 
breeding  colonies  are  operating  at  peak 
capacity,  scientific  demand  for  these  and 
other  nonhuman  primates  exceeds  the 
available  supply.  Concerned  that  shortage 
of  nonhuman  primates  could  seriously 
impede  scientific  progress,  two  compo- 
nents of  the  National  Institutes  of  Health 
(NIH)  - the  Office  of  AIDS  Research 
(OAR),  and  the  National  Center  for  Re- 
search Resources  (NCRR)  - have  taken  a 
lead  role  in  addressing  this  issue.” 

High  costs,  a shortage  of  primates  and 
intimidation  from  animal  rights  activists 
have  caused  some  researchers  to  move  their 
biomedical  laboratories  to  countries  more 
conducive  to  research  using  nonhuman  pri- 
mates. Based  upon  the  ILAR  report,  Ms. 
Milford’s  observation  of  thirty  years  ago 
may  not  be  so  outrageous.  Currently,  those 
who  oppose  using  nonhuman  primates  in 
research  garner  a more  influential  legisla- 
tive lobby  and  more  public  sympathy  than 
those  who  oppose  the  use  of  prisoners  in 
medical  experiments. 

Before  reviewing  the  IOM’s  proposed 
changes  in  prison  research  regulations, 
I wanted  to  satisfy  a curiosity  and  de- 
termine if  prisoners  are  in  fact  cheaper 
than  chimpanzees.  Due  to  space  and  time 
constraints  I did  not  calculate  financial 
figures;  however,  based  upon  current 
regulations,  prisoners  still  appear  to  be 
less  costly.  The  Guide  for  the  Care  and 
Use  of  Laboratory  Animals,  funded  by  the 
National  Institute  of  Health  and  other 
government  agencies,  is  approximately 
one  hundred  and  twenty  pages  in  length. 
A review  of  the  Office  of  Human  Research 
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Protections,  IRB  Guidebook , reveals  that 
approximately  four  pages  are  dedicated  to 
prisoners  as  research  subjects. 

In  1966,  Congress  passed  the  Animal 
Welfare  Act  (AWA),  7 U.S.C.  § 2131.  The 
act,  and  subsequent  regulations  such  as 
the  Improved  Standards  for  Laboratory 
Animals  Act  (1985),  include  such  obliga- 
tions as  requiring  researchers  to  provide 
primates  with  a “balanced  diet  of  whole- 
some food,”  “environmental  enrichment” 
such  as  toys  and  regular  interaction  with 
other  primates,  “minimum  requirements 
...  for  a physical  environment  adequate 
to  promote  the  psychological  well-being 
of  primates,”  and  “clean  and  structural 
housing”  with  suggested  dimensions.  In 
the  suggested  enclosure  dimensions,  two 
66-pound  apes  are  required  to  have  more 
square  footage  than  two  human  prisoners 
who  share  a typical  prison  cell. 

Facilities  that  house  primates  must 
have  a full-time  veterinarian  located  on  the 
premises  and  must  establish  a program  of 
regular  veterinarian  care,  including  medi- 
cal examinations.  The  USDA  Animal  and 
Plant  Health  Inspection  Service  is  allowed 
to  make  regular  and  unannounced  visits 
to  research  facilities.  Corrective  action  for 
violations  can  include  confiscation  of  the 
animals  and/or  civil  penalties  imposed  on 
the  researcher.  However,  no  such  uniform 
laws  or  regulations  exist  that  give  prison- 
ers enforceable  rights  related  to  amount 
of  living  space,  diet,  medical  care,  living 
conditions  or  psychological  well-being. 

While  a need  exists  for  the  protection 
of  research  animals,  it  is  troubling  that  the 
regulatory  requirements  for  working  with 
lab  animals  are  apparently  more  burden- 
some and  costly  than  experimentation  on 
prisoners.  If  a researcher  can  read  and  un- 
derstand the  approximately  two  hundred 
pages  of  the  IOM  report  or  the  hundreds 
of  pages  of  animal  welfare  requirements, 
what  seems  to  be  the  difficulty  in  under- 
standing the  four  pages  of  current  federal 
prison  research  regulations? 

Evolution  Of  Biomedical 
Research  Codes 

It  was  after  the  experiments  conduct- 
ed by  Nazi  researchers  on  concentration 
camp  prisoners  during  World  War  II  that 
a formal  code  of  research  ethics  was  cre- 
ated. Subsequently,  various  international 
and  national  codes,  laws  and  regulations 
have  been  implemented  with  the  intent  to 


guide  proper  ethical  conduct  relative  to 
biomedical  research  studies. 

In  1947,  the  Nuremberg  Code  es- 
tablished a set  of  written  principles  in 
response  to  human  experimentation  by 
Nazi  doctors  during  the  Second  World 
War.  The  Code  addresses  such  important 
principles  as  absence  of  coercion,  properly 
formulated  scientific  experimentation, 
and  informed  consent.  In  response  to  the 
dissemination  of  the  Nuremburg  Code, 
the  World  Medical  Organization  in  1964 
developed  the  Declaration  of  Helsinki, 
which  reiterated  many  of  the  significant 
principles  embodied  in  the  Code. 

On  July  12,  1974,  President  Nixon 
signed  the  National  Research  Act.  This 
law  created  a commission  to  identify  basic 
underlying  ethical  principles  to  be  used  in 
conducting  biomedical  research.  In  1979 
the  results  and  recommendations  of  the 
commission  were  published  in  the  Belmont 
Report,  which  established  ethical  guidelines 
for  informed  consent,  beneficence,  justice, 
assessment  of  risks  and  selection  of  human 
test  subjects.  Notably,  the  Belmont  Report, 
which  addressed  human  research  subjects, 
was  published  thirteen  years  after  the  AWA 
was  enacted  to  protect  animals. 

The  National  Research  Act  required 
codified  regulations  to  protect  human 
subjects  during  medical  research  in  the 
United  States.  This  resulted  in  45  C.F.R. 
46,  Regulations  for  the  Protection  of 
Human  Subjects  in  Biomedical  and 
Behavioral  Research,  which  established 
standards  for  matters  such  as  informed 
consent,  selection  of  research  subjects 
and  Institutional  Review  Boards  (IRBs). 
In  1978,  federal  regulation  45  C.F.R.  46, 
Subpart  C was  issued  specifically  for  the 
protection  of  prisoners  as  vulnerable 
subjects  in  biomedical  and  behavioral 
research.  Two  years  later  the  Food  and 
Drug  Administration  (FDA)  adopted  21 
C.F.R.  50.44,  which  prohibited  the  use  of 
prisoners  in  Phase  1 clinical  drug  trials. 

In  1991,  45  C.F.R.  46,  Subpart  A, 
Basic  HHS  Policy  for  the  Protection 
of  Human  Research  Subjects,  became 
known  as  the  “Common  Rule.”  Seventeen 
federal  agencies  agreed  to  adopt  the  prin- 
ciples of  the  regulations  and  consistently 
apply  them  to  subjects  in  all  federally 
funded  research.  However,  as  the  IOM 
report  notes,  only  three  federal  agencies 
have  chosen  to  follow  the  more  rigid 
regulations  for  protection  of  prisoners  in 
medical  studies.  These  three  agencies  are 
the  National  Institute  of  Health  (NIH), 
Central  Intelligence  Agency  and  Social 


Prison  Legal  News 


3 


March  2008 


Prisoner  Medical  Experiments  (cont.) 


Security  Administration.  Since  the  NIH 
distributes  most  of  the  nation’s  university 
research  grants,  those  institutions  must 
abide  by  the  federal  regulations  on  pris- 
oner research.  Ironically,  before  adoption 
of  the  regulations  it  was  the  CIA  and  its 
proxy,  the  Department  of  the  Army,  that 
carried  out  various  experiments  on  prison- 
ers, ranging  from  toxic  chemicals  to  mind 
altering  drugs. 

In  2003,  Karena  Cooper,  a represen- 
tative of  the  Office  for  Human  Research 
Protections  (OHRP),  made  a presentation 
that  addressed  the  difficulties  encountered 
by  researchers  in  understanding  and  com- 
plying with  the  current  prison  research 
regulations.  OHRP  requested  guidance 
on  the  regulations,  including  issues  of  ad- 
equate inclusion  or  exclusion  of  prisoners 
as  subjects,  appropriate  background  for  a 
prisoner  representative  on  an  IRB,  and  the 
challenges  of  working  within  the  four  cat- 
egories of  research  permitted  for  prisoner 
test  subjects.  A subcommittee  was  formed 
to  investigate  the  OHRP  request.  The 
subcommittee  presented  a list  of  recom- 
mendations and  commissioned  the  IOM 
to  study  the  recommendations  and  issue  a 
report  regarding  changes  to  existing  prison 
research  regulations.  The  report  was  final- 
ized and  published  in  June  2006. 

The  Sordid  Legacy  Of 
Prison  Research 

The  IOM  report  states,  “Advances  in 
ethical  thinking  about  protectionism  sug- 
gest a new  regulatory  model.  In  particular, 
the  committee  rejects  strong  protection- 
ism because  it  discounts  the  notion  that 
researchers  can  be  trusted  to  act  virtuously 
in  the  protection  of  the  subject.”  In  past 
decades,  however,  improper  research  in 
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prisons  has  seemed  to  be  the  norm  despite 
ethics  regulations. 

Following  the  issuance  of  the  Nurem- 
burg  Code,  biomedical  researchers  during 
the  period  of  the  1940s  through  the  1970s 
used  prisoners  as  a primary  source  of 
research  subjects.  In  1962  the  FDA  be- 
gan requiring  pharmaceutical  drugs  to 
undergo  three  human  clinical  trials  before 
approval;  as  a result,  from  1962  to  1980, 
when  the  regulations  were  changed,  up 
to  85%  of  Phase  1 clinical  trials  were 
performed  on  prisoners. 

Many  hazardous  research  trials  were 
conducted  on  prisoners  without  proper 
informed  consent  or  minimal  risk  to  the 
test  subjects.  Two  high  profile  cases  were 
the  Oregon  and  Washington  State  prison 
radiation  studies  and  the  non-therapeutic 
biomedical  research  studies  at  Holmes- 
burg  Prison  in  Philadelphia.  [See:  PLN , 
March  1999,  p.l]. 

In  the  early  1960s,  Dr.  Carl  G.  Heller 
and  Dr.  C.  Alvin  Paulsen  received  $1.6 
million  in  funding  from  the  U.S.  Atomic 
Energy  Commission  to  perform  radiation 
studies  on  the  male  reproductive  system. 
The  testing  consisted  of  irradiating  hun- 
dreds of  prisoners’  testicles  with  large 
doses  of  radiation.  The  prisoners  were 
paid  $5  a month  and  $10  per  biopsy  to  be 
subjected  to  these  experiments,  plus  $100 
at  the  conclusion  of  the  study.  High-dose 
radiation  experiments  continued  on  pris- 
oners until  1970  in  Washington  and  1973 
in  Oregon.  As  a result  of  this  research 
the  prisoner  test  subjects  suffered  severe 
burns,  testicular  inflammation,  painful 
biopsies  and  bleeding  into  the  scrotum. 
The  informed  consent  forms  signed  by  the 
prisoners  did  not  mention  an  increased 
risk  of  testicular  cancer,  radiation  poison- 
ing or  other  long-term  effects.  In  a 1976 
deposition,  Dr.  Heller  admitted  he  “didn’t 
warn  them  of  all  the  dangers  because  I 
didn’t  want  to  frighten  them.”  At  least 
four  prisoners  who  did  not  get  vasecto- 
mies reportedly  fathered  children  with 
birth  defects  after  their  release. 

In  1995  the  Clinton  administration 
and  universities  involved  in  radiation 
research  experiments  issued  an  apology 
to  the  test  subjects.  Regardless,  an  un- 
apologetic  Dr.  Paulsen  maintained  that  no 
wrong  had  been  done.  In  fact,  a follow-up 
program  was  considered  subsequent  to  the 
irradiation  experiments  in  Washington  that 
would  have  provided  medical  exams  to  the 
prisoner  test  subjects  at  two  or  three-year 
intervals.  Dr.  Paulsen  criticized  such  exams, 
saying  they  were  “not  indicated  for  medical 
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reasons.”  He  also  questioned  the  legality  of 
contacting  the  former  prisoner  participants 
and  opined  that  former  subjects  would 
want  to  “disassociate  themselves  from  the 
prison  experience.” 

Questioned  about  his  prison  research, 
Dr.  Paulsen  said,  “If  our  work  was  un- 
ethical then  you’d  have  to  say  that  all  the 
committees  that  approved  it  in  those  days 
were  completely  unethical,  and  so,  no, 
that’s  not  true.  But  I don’t  want  to  talk 
about  it  any  more.”  The  U.S.  Dept,  of 
Energy,  commenting  on  the  Washington 
and  Oregon  prison  irradiation  studies, 
called  them  ethically  flawed  “even  by  the 
standards  of  the  time.” 

Allen  M.  Hornblum,  in  his  1998 
book  Acres  of  Skin  [distributed  by  PLN , 
see  page  46  for  ordering  details],  docu- 
mented the  longest  known  case  of  prison 
experimentation  in  the  United  States.  The 
studies  were  conducted  at  Holmesburg 
Prison  in  Philadelphia.  From  the  1950s 
through  the  1970s,  Dr.  Albert  Kligman, 
then  a young  and  aspiring  dermatologist 
at  the  University  of  Pennsylvania,  con- 
ducted various  experiments  on  inmates. 
His  studies  eventually  led  to  the  discov- 
ery and  patent  of  Retin-A,  an  anti-acne 
cream.  In  addition  he  performed  hundreds 
of  experiments  on  prisoners  for  Johnson 
& Johnson,  Dow  Chemical,  the  U.S.  Army 
and  his  own  corporation,  Ivy  Research. 

At  Holmesburg,  Dr.  Kligman’s  re- 
search trials  varied  from  the  innocuous 
to  the  mutilating  and  dangerous;  they 
ranged  from  the  use  of  lotions  and  creams 
to  poisonous  chemicals  and  radioisotopes. 
He  was  paid  $10,000  by  Dow  Chemical  to 
test  the  effect  of  dioxin,  an  ingredient  in 
Agent  Orange,  on  prisoners’  skin.  Many 
of  the  biomedical  trials  conducted  at 
Holmesburg  had  research  protocols  that 
were  neither  of  a therapeutic  nature  nor  of 
benefit  to  the  test  subjects.  Some  resulted 
in  lasting  injuries. 

In  2006,  after  the  IOM  committee  is- 
sued its  report,  Dr.  Kligman  was  asked  by 
New  York  Times  reporter  Ian  Urbina  for  his 
opinion  on  revising  the  federal  regulations 
to  increase  the  use  of  prisoners  as  research 
subjects.  “My  view  is  that  shutting  the  prison 
experiments  down  was  a big  mistake,”  Dr. 
Kligman  said.  He  cited  his  breakthroughs 
for  the  development  of  Retin-A  and  ingre- 
dients for  many  of  the  topical  creams  used 
to  treat  poison  ivy,  and  stated  his  belief  that 
such  experiments  resulted  in  overwhelming 
benefits  to  the  public.  “I’m  on  the  medical 
ethics  committee  at  Penn,”  Kligman  noted, 
“and  I still  don’t  see  there  having  been 
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anything  wrong  with  what  we  were  doing.” 
[See:  PLN , Oct.  2006,  p.  14].  Which  is  not 
surprising,  considering  that  his  experiments 
generated  overwhelming  personal  benefits. 
In  2000,  Dr.  Kligman  donated  $2  million 
to  create  fellowships  for  graduate  students 
at  Penn  State  University  - money  that  he 
likely  made,  in  part,  from  his  profitable 
prison  studies. 

Some  in  the  research  community 
claim  that  cases  such  as  Drs.  Kligman, 
Paulsen  and  Heller,  while  infamous,  are 
isolated  and  rare.  To  test  that  hypothesis 
I went  to  a medical  library  and  randomly 
pulled  journals  from  the  “gilded  era”  of 
medical  research.  Within  forty  minutes  I 
found  numerous  articles  involving  prison- 
er test  subjects.  John  R.  Neefe  and  Joseph 
Stokes,  Jr.,  et  al.  published  one  of  these 
not-so-famous  studies  in  the  March  1947 
issue  of  the  Journal  of  Clinical  Investiga- 
tion. The  authors  describe  the  blending  of 
hepatic  liver  and  hepatic  feces  in  a Warring 
Blender  to  create  “liver  suspension  in  ster- 
ile beef  heart  infusion  broth”  and  “feces 
pool.”  The  study  “volunteers”  were  male 
prisoners  with  no  history  of  jaundice  or 
hepatitis  from  the  New  Jersey  State  Prison 
in  Trenton.  The  researchers  described  the 
inoculation  of  these  volunteers:  “On  each 
of  4 successive  days,  5 ml.  of  feces  pool 
...  was  administered  in  chocolate  milk  to 
each  of  the  five  volunteers. . . . The  five  men 
of  the  third  group,  each  ingested  in  milk, 
20  ml.  of  liver  suspension  ....”  Experi- 
ments such  as  these,  infecting  otherwise 
healthy  people,  with  contagious  diseases 


may  well  have  helped  spread  hepatitis  and 
other  diseases  among  the  IV  drug  using 
and  prisoner  population  where  it  is  cur- 
rently concentrated. 

In  other  early  experiments,  Harvard 
biochemist  Edward  Cohn  injected  64  Mas- 
sachusetts prisoners  with  cow  blood  in  a 
1942  study  sponsored  by  the  U.S.  Navy. 
More  than  400  Illinois  prisoners  were 
used  as  test  subjects  in  malaria  experi- 
ments conducted  by  Dr.  Alf  Alving  of  the 
University  of  Chicago  Medical  School 
between  1944  and  1946;  the  prisoners  were 
not  told  they  were  being  infected  with 
malaria.  One  prisoner  died  and  two  devel- 
oped hepatitis  in  a 1944  study  conducted 
by  Captain  A.  W.  Frisch  at  the  state  prison 
in  Dearborn,  Michigan.  In  1950,  200 
female  prisoners  were  injected  with  viral 
hepatitis  in  a University  of  Pennsylvania 
experiment.  Two  years  later,  Chester  M. 
Southam  at  the  Sloan-Kettering  Institute 
injected  live  cancer  cells  into  Ohio  State 
Prison  convicts  to  examine  the  progression 
of  the  disease.  Half  of  the  test  subjects 
in  Southam’s  NIH-sponsored  study  were 
black,  raising  concerns  of  racism. 

Time  magazine  reported  in  July  1963 
that  a drug  trial  program  at  the  Oklahoma 
State  Penitentiary  was  being  “drastically 
overhauled.”  The  prison’s  medical  direc- 
tor, Dr.  Austin  R.  Stough,  and  his  partner, 
Dr.  Cranfill  K.  Wisdom,  were  paid  an 
estimated  $300,000  annually  by  pharma- 
ceutical companies  to  use  prisoners  as 
test  subjects.  They  also  ran  a profitable 
prison  blood  plasma  operation;  a similar 
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program  in  the  Arkansas  prison  system 
was  the  subject  of  an  award-winning  2005 
documentary  called  “Factor  8.” 

In  1967,  sixty-four  California  prison- 
ers were  paralyzed  with  succinylcholine,  a 
neuromuscular  agent  that  restricts  breath- 
ing. Succinylcholine  has  since  been  used 
in  lethal  injection  protocols.  When  several 
of  the  prisoners  refused  to  participate  in 
the  experiment,  researchers  were  given 
permission  to  inject  the  recalcitrant  pris- 
oners against  their  will. 

Radionuclide  tests  using  prisoner  sub- 
jects were  sponsored  by  the  University  of 
Utah  - blood  samples  were  taken  from  the 
prisoners,  exposed  to  a radioactive  form 
of  phosphorous,  and  then  re-injected.  The 
university  conducted  13  human  radiation 
experiments  between  1954  and  1972  that 
involved  640  people,  almost  half  of  them 
prisoners.  Doctors  involved  in  those  stud- 
ies later  wrote  research  papers  indicating 
that  irradiated  phosphorus  contributes  to 
some  forms  of  bone  cancer. 

Many  of  the  above  examples,  and 
other  egregious  experiments  performed 
on  children,  pregnant  women,  the  men- 
tally disabled,  military  personnel  and  the 
uninformed  general  public,  are  detailed 
in  Andrew  Goliszek’s  2003  book,  In  the 
Name  of  Science.  It  is  apparent  that  such 
studies  were  not  so  rare  or  isolated,  nor 
ethical  or  humane.  Note  that  the  Neefe 
and  Stokes  hepatic  feces  study  was  con- 
ducted contemporaneously  with  the  high 
profile  Nuremburg  trials,  when  American 
prosecutors  were  seeking  death  sentences 


against  Nazi  doctors  accused  of  unethical 
medical  research.  Ironically,  in  1971  the 
Children’s  Hospital  of  Philadelphia  named 
the  Joseph  Stokes,  Jr.  Research  Institute 
after  its  former  physician-in-chief  and  co- 
author of  the  hepatic  prison  research  study. 
During  the  Nuremberg  trials  the  Nazi 
doctors  cited  the  University  of  Chicago’s 
prison  malaria  experiments  to  defend  their 
own  biomedical  testing  on  concentration 
camp  prisoners.  Perjured  testimony  by 
American  prosecutors  disclaimed  any 
similarity  between  contemporaneous  Nazi 
and  American  experiments  on  prisoners. 
16  of  the  23  doctors  were  convicted  and 
seven  hanged. 

Drs.  Kligman  and  Paulsen,  in  their 
subsequent  comments  regarding  their 
research  protocols,  have  shown  no  appar- 
ent remorse  or  responsibility  for  the  pain 
and  suffering  they  inflicted  on  prisoner 
subjects  during  or  after  their  experiments. 
Both  researchers  continue  to  maintain 
their  “ethical  innocence.”  Revising  or 
expanding  prison  research  regulations 
will  not  eliminate  immoral  or  unethical 
researchers  and  their  behavior,  and  if 
history  is  a predictor  of  human  procliv- 
ity then  the  OHRP  must  embrace  - not 
reject  - strong  protectionism  on  behalf 
of  incarcerated  test  subjects. 

This  is  true  because  questionable 
clinical  trials  involving  prisoners  are  not 
relegated  to  the  distant  past.  In  1997, 
Stanford  University  sponsored  psychi- 
atric drug  tests  on  61  juvenile  prisoners 
at  a California  Youth  Authority  facility 
in  Stockton.  The  test  subjects  were  14  to 
1 8 years  old  and  had  committed  violent 
crimes;  they  were  given  doses  of  Depa- 
kote, a drug  used 
to  control  epileptic 
seizures.  The  study 
was  conducted  with- 
out the  knowledge 
of  the  CYA  direc- 
tor or  the  agency’s 
legal  office,  and  may 
have  violated  a state 
law  that  barred  most 
medical  research 
involving  prison- 
ers. Consent  forms 
were  mailed  to  the 
juveniles’  parents; 
if  the  parents  didn’t 
respond  within  30 
days,  the  CYA  gave 
consent  on  their  be- 
half. The  experiment 
had  been  approved 
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by  Stanford’s  Human  Subjects  Commit- 
tee. [See:  PLN,  Dec.  1999,  p.ll]. 

Further,  a March  19,  2000  article  in 
the  St.  Petersburg  Times  detailed  phar- 
maceutical trials  involving  HIV-positive 
Florida  prisoners.  State  prison  officials, 
cautious  about  such  research,  created  a 
watchdog  committee  to  protect  the  pris- 
oner test  subjects;  however,  the  committee 
was  disbanded  and  replaced  months  later 
with  a panel  composed  almost  entirely 
of  prison  employees.  The  prison  system’s 
director  of  health  services,  Dr.  David  L. 
Thomas,  a proponent  of  the  drug  trials, 
previously  had  been  listed  as  a consul- 
tant and  speaker  for  two  pharmaceutical 
companies  that  produced  anti-HIV  medi- 
cations used  in  the  research  studies.  Both 
companies  stated  they  had  paid  him 
honoraria  for  his  advice  on  AIDS-infected 
prisoners.  The  Florida  prison  studies  were 
funded  by  NIH,  Glaxo  Wellcome,  Merck 
& Co.,  and  Pharmacia  & Upjohn,  Inc. 

“I’m  sure  you  will  find  someone, 
whether  it’s  a prisoner  rights  advocate  or  a 
so-called  expert  on  medical  ethics,  to  criti- 
cize us,  especially  on  the  issue  of  informed 
consent,”  said  Florida  Dept,  of  Correc- 
tion spokesman  C.  J.  Drake,  who  referred 
to  questions  from  a Times  reporter  as  “nit- 
picking issues  of  secondary  importance.” 
Prisoners  who  volunteered  to  participate 
in  the  drug  trials  cited  better  healthcare 
and  amenities  at  the  treatment  unit  such 
as  air  conditioning  and  comfortable  shoes 
as  inducements.  One  prisoner  who  was 
interviewed  for  the  article  was  receiving  a 
placebo  medication,  but  upon  questioning 
said  he  didn’t  know  what  a placebo  was. 
[See:  PLN,  April  2001,  p.6]. 

The  Commodification  Of 
Test  Subjects 

Today,  research  subjects  are  a valu- 
able “commodity.”  A commodity  needs 
to  be  affordable,  available  and  useful. 
Currently,  like  any  commodity  in  short 
supply,  research  subjects  are  not  afford- 
able or  readily  available.  Primarily  because 
the  pharmaceutical  industry  refuses  to  pay 
Americans  the  amounts  of  money  it  takes 
to  entice  them  to  undergo  dangerous, 
potentially  lethal  medical  experiments. 
To  understand  why  trial  subjects  are 
needed  and  valuable  to  researchers,  we 
must  examine  the  size  of  the  industry  and 
current  trends  as  well  as  the  seriousness  of 
competition  for  drug  revenues. 

According  to  a report  released  in 
2007  by  the  Kaiser  Foundation,  a private 
non-profit  foundation  that  focuses  on 
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major  healthcare  issues,  prescription  drug 
sales  in  the  U.S.  totaled  $200.7  billion  in 
2005.  This  reflects  an  increase  in  sales  of 
five  hundred  percent  from  1990.  Global 
pharmaceutical  sales  for  2006  were  $643 
billion,  according  to  IMS  Health.  In  2006 
the  drug  industry  was  listed  as  the  second 
most  profitable  industry,  with  a 19.6% 
profit  margin.  That  compares  to  an  aver- 
age 6.9%  profit  margin  for  all  Fortune 
500  companies  in  the  same  year.  The  U.S. 
Dept,  of  Health  and  Human  Services 
is  predicting  that  domestic  prescription 
drug  sales  will  increase  to  $497.5  billion 
by  2016.  Pharmaceutical  companies 
spend  billions  of  dollars  annually  on 
drug  research  and  development;  the  time 
between  a drug’s  initial  development  and 
its  approval  can  take  a decade  or  more, 
thus  the  stakes  are  high. 

It  is  not  unusual  for  drug  companies 
to  also  own  subsidiaries  in  the  cosmetics 
industry.  For  example,  industry  labs  have 
developed  and  improved  such  “vanity” 
items  as  makeup,  lipstick  and  hair  condi- 
tioners. However,  over  the  past  two  decades 
drug  companies  have  been  directing  more 
resources  to  the  advancement  of  “lifestyle” 
pharmaceuticals.  Such  “lifestyle”  drugs 
treat  erectile  dysfunction,  baldness,  wrin- 
kles and  obesity.  It  is  debatable  whether  the 
industry  has  followed  consumer  demand 
or  created  consumer  demand  through  the 
advertising  of  such  products. 

In  2005,  drug  company  direct-to- 
consumer  advertising  was  $4.2  billion.  In 
comparison,  1996  consumer  drug  adver- 
tising was  $800  million.  Such  advertising 
may  account  for  a rapid  sales  jump  for 
Cialis,  an  erectile  dysfunction  (ED)  drug 
made  by  Eh  Lilly.  Cialis  sales  increased 
by  35%  from  2004  to  2005.  It  is  estimated 
that  revenues  from  the  top  three  ED  drugs 
accounted  for  $3  billion  in  2006.  Adver- 
tising expenditures  for  Pfizer’s  ED  drug, 
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Viagra,  were  estimated  to  be  in  excess  of 
$400  million  in  2006.  The  demand  for  lu- 
crative lifestyle  drugs  has  created  a greater 
demand  for  testing  the  safety  and  efficacy 
of  such  medications,  which  requires  more 
research  subjects. 

Competition  among  drug  companies 
for  an  increased  share  of  drug  revenues  is 
fierce.  So  fierce  that  incentives  are  needed 
to  allocate  a company’s  resources  to  de- 
velop less  profitable  treatments  for  less 
common  diseases.  For  instance,  the  in- 
dustry is  offered  government  incentives  to 
produce  drugs  for  these  so-called  “orphan 
diseases,”  such  as  Lou  Gehrig’s  disease 


and  Tourette  syndrome.  The  NIH  Office 
of  Rare  Diseases  (ORD)  defines  a rare 
disease  as  a condition  or  disease  afflicting 
less  than  two  hundred  thousand  people  in 
the  United  States.  The  ORD  estimates  that 
twenty-five  million  people  suffer  from  rare 
diseases  in  the  U.S.  alone.  Due  to  the  high 
cost  of  seeking  cures  for  these  illnesses, 
Congress  enacted  the  Orphan  Drug  Act 
(ODA)  in  1982.  Two  of  the  chief  incen- 
tives for  the  drug  industry  are  tax  credits 
and  market  exclusivity.  The  ODA  created 
additional  incentives  to  produce  orphan 
drugs  by  granting  the  manufacturer  a 
seven-year  marketing  exclusivity  provi- 
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sion.  During  this  seven-year  period,  the 
FDA  will  not  allow  another  company  to 
market  a drug  for  the  same  use. 

Unfortunately  the  ODA  has  been 
used  in  ways  that  the  original  legislators 
never  intended,  to  generate  large  prof- 
its and  revenues  for  the  drug  industry. 
Shortly  after  the  adoption  of  the  ODA,  a 
controversy  ensued  regarding  the  drug  azi- 
dothymidine  (AZT),  an  anti-viral  drug  for 
the  treatment  of  AIDS.  In  1964,  AZT  was 
synthesized  under  a NIH  grant  to  the  then 
National  Institute  of  Cancer  (NIC)  for  the 
treatment  of  cancer.  In  essence,  the  Ameri- 
can taxpayers  provided  the  funding  for  the 
drug’s  development.  Because  AZT  had  a 
low  efficacy  and  high  side  effects  in  cancer 
trials,  it  was  not  marketed  for  cancer  treat- 
ments. In  1985,  the  NIC,  recognizing  the 
anti-viral  qualities  of  AZT,  sold  the  drug 
to  Burroughs-Wellcome,  now  known  as 
GlaxoSmithKline,  for  $80,000.  Four  years 
later,  when  the  drug  was  shown  to  have 
efficacy  with  AIDS  patients,  Burroughs- 
Wellcome  filed  for  orphan  drug  status 
of  AZT  for  the  treatment  of  AIDS.  At 
that  time  only  forty-five  thousand  AIDS 
patients  were  diagnosed. 

AZT  was  originally  approved  under 
the  ODA  to  treat  an  AIDS  population  of 
less  than  two  hundred  thousand  patients. 
In  1989,  further  studies  indicated  that 
AZT  could  also  be  used  to  treat  Human 
Immune  Deficiency  (HIV)  patients.  Many 
HIV  patients  do  not  acquire  the  AIDS 
virus.  Because  the  number  of  patients 
with  HIV  was  significantly  higher  than  the 
rare  disease  population  of  two  hundred 
thousand,  Burroughs  was  able  to  exploit 
the  orphan  drug  status  of  AZT  and  mar- 
ket it  to  the  much  larger  HIV  population. 
The  ODA’s  exclusivity  provision  allowed 
Burroughs  to  maintain  a high  price  since 
no  competitors  were  allowed  to  produce 
generic  drug  versions  or  equivalents  of 
AZT.  In  bulk,  the  drug  manufacturing 
cost  for  AZT  was  sixty-three  cents  per 
dose;  it  was  sold  for  approximately  eight 
dollars  per  dose.  The  treatments  required 
multiple  daily  doses.  As  a result,  hundreds 
of  thousands  of  HIV  and  AIDS  patients 
paid  expensive  orphan  drug  prices  for 
AZT.  In  September  2005  the  exclusivity 
patent  expired  on  AZT,  and  the  FDA 
subsequently  approved  four  generic  ver- 
sions in  the  United  States. 

In  November  2005, 1 spoke  with  Kelli 
Shobelock,  Director  of  Public  Relations 
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for  the  generic  drug  manufacturer  Roxane 
Laboratory.  At  that  time  Roxane  was  ap- 
proved to  sell  generic  AZT  for  about  $1 .80 
for  a 300mg  dose  while  Walgreens  sold 
Glaxo ’s  brand  name  AZT  for  $6.65  for  the 
same  dosage.  In  Glaxo ’s  defense,  it  wasn’t 
their  fault  that  the  sale  of  AZT  as  an  or- 
phan drug  fell  into  a lucrative  “loophole.” 
However,  when  sales  of  AZT  exceeded 
hundreds  of  millions  of  dollars,  thousands 
of  ill  patients  could  not  afford  treatment  at 
the  inflated  cost  and  morality  was  aban- 
doned in  favor  of  excessive  profits. 

It  is  without  debate  that  the  phar- 
maceutical industry  has  provided  many 
life-saving  and  sustaining  drugs.  It  is 
without  debate  that  a robust  drug  indus- 
try is  needed  to  provide  drugs  for  quality 
years  of  life.  However,  it  is  also  without 
debate  that  the  demand  for  drugs,  includ- 
ing lifestyle  drugs,  is  growing  rapidly  and 
this  growth  has  fueled  the  need  for  trial 
subjects.  Subjects  the  industry  does  not 
want  to  pay  much  for. 

Currently,  privately  funded  research 
can  be  conducted  behind  prison  walls 
in  relative  obscurity,  as  such  studies  are 
not  subject  to  governmental  regula- 
tion. Private  funds  can  develop  the  next 
“blockbuster”  lifestyle  drug  by  testing  the 
safety  and  efficacy  of  such  medications  on 
prisoners.  The  drug  industry  is  one  of  the 
world’s  most  profitable,  and  it  has  a strong 
legislative  lobby.  This  is  an  industry  whose 
members  charged  an  exorbitant  amount 
of  money  for  the  treatment  of  HIV  and 
AIDS,  which,  not  incidentally,  are  two 
diseases  overrepresented  among  prisoners. 
Should  we  really  believe  that  drug  compa- 
nies are  interested  in  providing  healthcare 
to  prisoners  when  they  also  need  a valu- 
able commodity  that  just  happens  to  be 
available  within  prisons  - a large  number 
of  available  research  subjects?  While  hu- 
man subject  tests  can  be  carried  out  in 
third  world  countries,  which  also  have 
expendable  populations,  this  poses  a 
significant  logistical  inconvenience  to  the 
researchers  and  labs  which  remain  based 
in  the  United  States. 

No  Shortage  Of  Subjects  In  Prison 

In  1999,  subsequent  to  the  national 
and  international  exposure  of  the  medical 
experiments  at  Holmesburg  Prison,  Brown 
University  held  a conference  on  prison  re- 
search. The  event  included  speakers  from 
private  research  firms,  pharmaceutical 
companies  and  NIH-funded  university 
programs.  Many  of  the  protocols  pre- 
sented by  the  privately  funded  researchers 
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would  have  been  in  violation  of  federal 
regulations  for  prisoner  research.  How- 
ever, the  OHRP  has  been  and  continues 
to  be  powerless  to  enforce  the  current  fed- 
eral regulations  against  privately  funded 
researchers. 

The  International  Centre  for  Prison 
Studies  indicates  the  United  States  has  the 
largest  incarcerated  prison  population  in 
the  world.  Currently,  the  prison  and  jail 
population  in  the  U.S.  exceeds  2.3  million. 
The  IOM  report  recommends  expanding 
the  definition  of  prisoner  to  include  not 
only  the  incarcerated  as  currently  allowed, 
but  also  those  on  parole  and  probation. 
This  would  change  the  definition  of  “pris- 
oner” and  increase  the  potential  pool  of 
medical  research  subjects.  The  IOM  esti- 
mates that  the  inclusion  of  parolees  and 
probationers  would  result  in  an  additional 
five  million  subjects  in  the  U.S.  protected 
under  the  new  regulations  - and  available 
for  research  studies. 

Dr.  Paulsen  commented  that  he  chose 
Washington  State  Penitentiary  for  his  ra- 
diation research  because  “Prisoners  were 
considered  ideal  subjects  because  it  would 
be  easy  to  do  follow-up  studies.  They  were 
a population  that  wasn’t  going  anywhere.” 
The  additional  five  million  parolees  and 
probationers  that  the  IOM  wants  to  in- 
clude as  potential  research  subjects  are 
required  to  notify  state  officials  if  they 
move,  and  are  monitored  by  supervising 
officers  on  a regular  basis.  The  proposed 
change  in  the  regulations  would  create 
the  largest  population  of  controlled  and 
traceable  research  subjects  in  the  world  at 
a time  when  there  is  a severe  shortage  of 
biomedical  research  subjects  among  the 
general  public.  Such  a controlled  popula- 
tion would  create  a very  large,  lucrative 
testing  pool  for  future  medical  researchers 
and  drug  companies. 

For  many  years  the  FDA  has  been  un- 
der pressure  by  pharmaceutical  companies 
and  consumers  to  grant  faster  approval  of 
new  drug  applications.  However,  the  faster 
approval  processing  time  must  not  com- 
promise the  safety  and  efficacy  of  a drug 
released  to  the  general  population.  The 
IOM-recommended  changes  in  45  C.F.R. 
§ 46,  Subpart  C would  benefit  researchers 
by  allowing  more  subjects  to  participate 
in  biomedical  trials  by  expanding  the  test 
subject  pool  through  increased  access  to 
prisoners.  This  warrants  no  guarantee  of 
increased  healthcare  in  prisons  and  jails; 
it  simply  guarantees  more  trial  subjects 
for  researchers.  More  test  subjects  may 
result  in  shorter  trial  periods  and  possibly 
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decrease  the  risk  of  litigation  caused  by  a 
harmful  product  being  brought  to  market 
too  early  due  to  insufficient  testing.  These 
are  prized  benefits  for  researchers,  but  of- 
fer increased  risks  to  the  trial  subjects. 

In  1998,  Merck  used  less  than  1,000 
subjects  in  an  in-house  study,  titled  “090,” 
to  test  the  efficacy  of  Vioxx  as  a pain 
reliever  at  low  doses.  The  FDA  subse- 
quently approved  Vioxx  in  May  1999  for 
distribution  to  the  public,  approximately 
six  months  after  an  initial  New  Drug 
Application  was  filed.  In  2004,  Vioxx  was 
removed  from  the  market  due  to  safety  is- 
sues. During  a liability  trial  in  2006,  Merck 
indicated  that  it  would  lose  six  hundred 
million  dollars  of  revenue  a year  if  it  did 
not  beat  its  competitors,  including  Pfizer’s 
Celebrex,  to  market. 

Merck  defended  its  position  to  file 
for  approval  for  Vioxx  despite  1.3%  of 
the  subjects  in  the  trial  study  having  had 
a stroke  or  heart  attack  versus  .02%  in 
the  placebo  group.  Merck  noted  that 
the  “090”  study  was  too  small  to  be 
considered  a strong  result;  therefore,  the 
company  ignored  the  risk  data  of  that 
particular  trial. 

If  Merck  had  had  access  to  prison 
facilities  and  a large  number  of  incarcer- 
ated research  subjects,  it  may  have  been 
possible  to  prevent  Vioxx  from  entering 
the  market  because  of  an  increased  initial 
trial.  On  the  other  hand,  they  may  have 
decided  to  bring  the  drug  to  market, 
reap  the  profits  and  hope  for  the  best.  Of 
course,  we  should  note  that  this  would  be 
at  the  expense  of  a higher  mortality  rate 
among  the  prisoner  research  subjects.  If 
we  arbitrarily  project  the  pool  of  incar- 
cerated test  subjects  at  5,000,  where  the 
placebo  group  and  active  group  are  in 
equal  quantities  of  2,500,  we  can  make 
the  following  assumption.  If  the  active 
group  had  2,500  prisoners  as  test  subjects 
and  the  adverse  event  rate  was  1 .3%,  then 
thirty-three  prison  subjects  may  have  suf- 
fered heart  attacks  or  strokes  in  a study 
similar  to  Merck’s  in-house  “090”  test. 

Is  the  human  worth  of  thirty-three 
prisoners  equivalent  to  a lower  number 
of  non-prisoner  subjects?  Is  research  eth- 
ics resorting  back  to  the  Seattle  Artificial 
Kidney  Center  dialysis  committee  of 
the  1960s,  when  social  worth  and  status 
were  relevant  for  resolving  the  dialysis 
treatment  shortage?  If  this  were  the  case, 
then  the  means  would  justify  the  end  for 
economic  and  gross  utilitarian  advantage. 
The  beneficiaries  of  this  drug  research 
would  be  the  pharmaceutical  companies 
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and  those  consumers  able  to  afford  access 
to  such  drugs.  Safe  drugs  on  the  market  is 
not  an  impossibility,  but  at  whose  expense 
and  at  what  cost? 

No  Shortage  Of  Researchers 
At  Tuskegee 

The  2006  IOM  report  contends  that 
if  more  researchers  have  greater  access  to 
prisoners,  prisoners  would  have  greater 
access  to  healthcare.  The  report  further 
notes  that  to  minimize  coercion  to  par- 
ticipate in  the  studies,  greater  access  to 
healthcare  within  prisons  would  be  needed 
to  conduct  justifiable  research. 

Despite  prisoners  being  the  only  indi- 
viduals entitled  to  healthcare  by  virtue  of 
their  incarceration  [see:  Estelle  v.  Gamble , 
429  U.S.  97  (1976)],  some  states  have  expe- 
rienced problems  providing  inmates  with 
even  the  most  basic  medical  care.  In  2005, 
a federal  judge  in  California  ruled  in  a 
class  action  suit,  Plata  v.  Schwarzenegger , 
that  the  prison  system’s  healthcare  admin- 
istration be  placed  under  receivership.  In 
his  Finding  of  Fact  and  Conclusion  of 
Law,  the  judge  stated,  “By  all  accounts, 
the  California  prison  medical  system  is 
broken  beyond  repair.  The  harm  is  already 
done. ...  [the  situation]  could  not  be  more 
grave  and  the  threat 
of  future  injury  and 
death  is  virtually 
guaranteed  in  the 
absence  of  drastic 
measures.”  A report 
issued  by  the  court- 
appointed  receiver  in 
Sept.  2007  found  that 
as  many  as  one  in  six 
deaths  in  California 
prisons  the  previous 
year  may  have  been 
medically  prevent- 
able. 

In  2001,  Mike 
Ward  and  Paul 
Bishop,  writers  for 
the  Austin  American- 
Statesman , reported 
in  a four-part  series 
on  the  failure  of  the 
healthcare  system  in 
Texas  prisons.  Their 
series,  Sick  In  Secret: 

The  Hidden  World 
Of  Prison  Health- 
care, was  an  expose 
on  deficient  medical 
services  provided  by 
the  Texas  Depart- 
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Prisoner  Medical  Experiments  (cont.) 


ment  of  Criminal  Justice.  The  University 
of  Texas  Medical  Branch  (UTMB)  at 
Galveston  was  contracted  to  insure  ad- 
equate healthcare  for  Texas  prisoners. 
During  1998,  attorneys  hired  doctors  to 
review  the  medical  charts  of  prisoners 
who  had  died  or  were  chronically  ill  from 
HIV,  cancer  or  diabetes.  The  American- 
Statesman  reported  that  the  doctors 
“examined  59  deaths  from  across  the  state 
and  found  that  20  of  the  inmates  received 
poor  or  very  poor  care.  Sixteen  of  those 
20  deaths  were  either  ‘preventable’  or  ‘pos- 
sibly preventable. The  report  described  a 
female  prisoner  “lying  in  feces,  menstrual 
fluid  and  urine”  until  she  died  of  “severe 
dehydration.”  In  another  case,  a male 
prisoner  deemed  in  good  health,  though 
complaining  of  heart  attack  symptoms, 
went  untreated  for  weeks  before  his  death. 
These  problems  existed  despite  contracted 
care  from  one  of  the  premier  medical  cen- 
ters in  Texas,  UTMB  at  Galveston.  Two 
years  later,  UTMB  was  found  in  violation 
of  prison  research  protocols. 

In  2005,  a Nevada  judge  stated  dur- 
ing his  sentencing  of  a female  defendant 
at  a parole  violation  hearing  that  he  was 
returning  her  to  prison  so  she  could  get 
treatment  for  her  medical,  mental  health 
and  substance  abuse  problems.  During  her 
incarceration  the  prisoner  went  without 
medications  for  weeks  because  prescrip- 
tions were  not  available.  The  private 
company  that  administered  medical  care 
took  a financial  loss,  and  requested  that 
the  state  of  Nevada  take  over  the  program 
after  its  contract  expired.  The  medical 
director  for  the  Nevada  Department  of 
Corrections  indicated  to  the  state  legis- 
lature that  the  company  had  “struggled 
from  day  one”  to  provide  adequate  health- 
care for  prisoners. 

As  noted  in  many  issues  of  Prison 
Legal  News,  the  lack  of  adequate  medical 
care  is  a chronic  problem  in  the  nation’s 
lockups.  Expanding  prisoner  research  will 
not  solve  the  larger  issues  of  state  and  fed- 
eral budget  constraints,  poor  healthcare 
management,  inept  for-profit  subcon- 
tractors and  complacent  or  incompetent 
medical  administrators. 

During  the  1930s  in  Macon  County, 
Alabama,  there  was  no  shortage  of 
physicians,  researchers  and  government 
officials  during  the  infamous  Tuskegee 
syphilis  studies.  Physicians  knowingly 
failed  to  treat  hundreds  of  impoverished 
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black  men  for  their  “bad  blood,”  i.e.  syphi- 
lis. What  started  as  a project  funded  by 
the  Julius  Rosenwald  Foundation  in  the 
1920s  to  provide  better  healthcare  to  Ma- 
con’s black  population  ended  with  nearly 
forty  years  of  non-treatment  for  hundreds 
of  sick  black  men.  At  Tuskegee,  better 
healthcare  came  to  mean  a free  autopsy 
and  money  for  burial.  In  1973  the  Ad  Hoc 
Advisory  Panel  on  the  Tuskegee  syphilis 
study  concluded,  “Society  can  no  longer 
afford  to  leave  the  balancing  of  individual 
rights  against  scientific  progress  to  the 
scientific  community.” 

The  duty  of  researchers  is  completely 
different  from  the  duty  of  physicians 
to  treat  patients.  The  proponents  of 
increased  prisoner  testing  can  cite  no  ex- 
amples of  therapeutic  research  treatment 
being  denied  to  prisoners  due  to  the  cur- 
rent federal  regulations.  By  contrast,  for 
years  almost  every  issue  of  Prison  Legal 
News  has  reported  cases  of  prisoners  dy- 
ing due  to  a lack  of  basic  medications  and 
elementary  healthcare. 

I’ll  Take  Informed  Consent  For 

$10  A Day,  Alex 

The  ten-point  Nuremberg  Code  be- 
gins by  stating,  “The  voluntary  consent  of 
the  human  subject  is  absolutely  essential.” 
Ensuring  proper  informed  consent  is  not 
a new  concept  in  biomedical  research. 
As  early  as  1718,  King  George  I offered 
a free  pardon  to  prisoners  in  Newgate 
Prison  who  agreed  to  be  inoculated  with 
infectious  smallpox  as  part  of  a medical 
experiment,  which  illustrates  an  early  form 
of  coercive  non-consent. 

Modern  research  regulations  recom- 
mend that  Institutional  Review  Boards 
have  “documented”  informed  consent.  A 
signed  document  is  the  most  reliable  and 
auditable  documentation  for  the  IRB. 
Though  the  subject  may  sign  an  informed 
consent  form,  the  researcher  should  also 
adequately  verify  that  the  subject  under- 
stands the  research  process,  risks  and 
benefits.  Such  risks  and  benefits  must  not 
be  subjective. 

The  IOM  report  is  ambiguous  on 
the  importance  of  informed  consent. 
The  report  states,  “These  questions  about 
an  undue  focus  on  informed  consent 
influences  our  recommendations.  More 
attention  needs  to  be  paid  to  risk  and  risk 
benefit  analysis  rather  than  the  formalities 
of  an  informed  consent  document,”  and 
“This  combined  with  the  myopic  emphasis 
on  informed  consent  is  why  the  current 
categorical  imperative  should  be  aban- 
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doned  in  favor  of  risk  benefit.”  However, 
the  report  contradictorily  notes  that  “Two 
elements  of  research  discussed  previously 
- informed  consent  and  privacy  - are  so 
integral  to  high-quality  ethical  research 
that  they  require  special  attention.” 

As  the  IOM  recognizes  in  its  2006 
report,  prisons  have  many  uneducated  and 
undereducated  individuals  within  their 
confines.  Additionally,  the  report  notes 
that  mental  illness,  alcoholism  or  drug  ad- 
diction is  characteristic  of  approximately 
eighty  percent  of  prisoners.  Darrel  Reiger 
M.D.,  M.P.H.,  director  of  the  American 
Psychiatric  Institute,  made  the  following 
remark  to  the  committee:  “Prisons  are 
the  largest  mental  health  institutions  in 
our  country.”  The  clarity  of  informed 
consent  when  dealing  with  this  popula- 
tion is  difficult  at  best.  When  I spoke  with 
Edward  Anthony,  an  ex-prisoner  and 
former  research  subject  at  Holmesburg, 
he  admitted  that  he  first  learned  to  read 
and  write  while  incarcerated. 

Mr.  Anthony  added,  “It  [being  a 
research  subject]  was  the  best  paying  job 
at  Holmesburg.”  In  Dr.  Heller’s  grant 
proposal  for  the  Oregon  prison  studies, 
he  requested  “$200  per  individual  subject 
to  be  exposed  to  radiation.”  The  working 
wage  in  Oregon’s  prison  system  at  the 
time  was  twenty-five  cents  per  day.  An 
article  in  the  July  12,  1963  issue  of  Time 
magazine  stated  that  medical  research  was 
conducted  at  15  of  the  37  federal  prisons, 
and  prisoners  were  given  “compensation 
ranging  from  a pack  of  cigarettes  up  to 
$25  in  cash.  If  a volunteer’s  lot  is  particu- 
larly onerous  or  carries  some  risk  of  major 
discomfort,  the  Bureau  of  Prisons  may 
give  him  ‘meritorious  good  time  credits,’ 
which  shave  a few  days  off  his  sentence.” 
The  concept  of  proper  compensation  is 
itself  an  issue  that  may  be  impossible  to 
resolve  in  the  prison  environment,  where 
even  small  payments  or  amenities  are 
significant  inducements. 

In  Mike  Ward  and  Paul  Bishop’s 
four-part  series  in  the  Austin  American- 
Statesman , they  provided  insight  into 
the  coercion  that  prisoners  felt  to  join 
medical  trials.  Prisoners,  especially  those 
with  HIV,  joined  experimental  clinical 
trials  at  UTMB  Galveston  so  they  could 
receive  treatment  outside  the  prison  facil- 
ity. Ward  and  Bishop  found  that  the  “pill 
window,”  where  prisoners  picked  up  their 
medication,  was  an  area  that  most  pris- 
oners wanted  to  avoid.  The  pill  window 
often  closed  before  all  medication  was 
dispensed,  the  lines  were  long,  and  many 
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prisoners  received  the  wrong  drugs.  This 
made  the  research  visits  to  UTMB  more 
appealing.  It  also  made  prisoners’  par- 
ticipation in  the  trials  coercive  through 
inducement  and  necessity. 

What  the  non-penal  research  subject 
may  view  as  a non-coercive  or  insignificant 
compensation  scheme  may  be  entirely  dif- 
ferent within  the  prison  environment.  The 
ideal  of  non-coercive  payment  protocols 
is  subjective  at  best.  Current  regulations 
state  that  incentives  should  not  be  “of  such 
a magnitude  that  [the  subject’s]  ability  to 
weigh  the  risks  of  the  research  against  the 
value  of  such  advantages  in  the  limited 
choice  of  the  environment  of  the  prison 
is  impaired.”  Of  course  on  the  researcher 
side,  the  potential  economic  inducements 
may  be  substantial  and  are  not  restricted 
by  federal  regulations.  Capitalism  is  not 
the  issue  and  may  not  necessarily  be  the 
problem;  the  means  to  achieve  the  end  is 
a more  problematic  factor  in  biomedical 
research  and  protocols. 

Proper  informed  consent  is  not  solely 
comprised  of  a “signed”  document  but 
must  be  a process.  Informed  consent  must 
be  more  than  mere  words  on  a piece  of 
paper;  the  subject  must  fully  understand 
the  experiment  and  objective  risks  and 


benefits,  and  consent  to  participate  with- 
out subtle  coercion  through  compensation 
schemes.  Proper  informed  consent  is 
already  required  under  the  current  regula- 
tions, and  expanding  the  pool  of  prisoner 
test  subjects  will  not  improve  or  result  in 
proper  compliance  for  research  protocols 
in  the  prison  environment. 

66 We’re  From  The  Government 
And  We’re  Here  To  Help” 

The  IOM  report  states  that  the  com- 
mittee “...  determined  that  the  way  in 
which  the  IRB  reviews  [how]  prisoner 
studies  are  conducted  need  not  vary  sub- 
stantially from  how  these  reviews  are  done 
currently  ....”  Despite  the  committee’s 
belief  that  IRBs  will  not  need  to  change 
the  review  process,  past  prison  research 
at  the  IRB  approval  level  has  failed  to 
comply  with  the  regulations.  In  addition, 
IRB  members  tend  to  be  selected  by  the 
institution,  company  or  researcher  doing 
the  medical  trials.  The  current  regulations 
require  a prisoner  advocate  member  on 
boards  that  review  prisoner  studies;  how- 
ever, researchers  have  circumvented  even 
that  simple  requirement. 

The  University  of  Texas  Medical 
Branch  at  Galveston’s  Institute  for  the 


Medical  Humanities  has  one  of  the  few 
university  programs  nationwide  dedicated 
to  legal  and  ethical  issues  in  correctional 
healthcare  research.  Regardless,  on  July 
10, 2000  the  OHRP  sent  a letter  to  UTMB 
Galveston  concerning  its  research  on 
prisoners.  The  OHRP  cited  various  viola- 
tions of  45  C.F.R.  § 46,  Subpart  C during 
UTMB’s  prison  research  trials;  some  of 
the  violations  were  critical  enough  for 
the  OHRP  to  ask  UTMB  to  suspend 
“immediate  involvements  of  prisoners  in 
any  federally  supported  research  projects 
that  have  not  satisfied ...  Subpart  C.”  [See: 
PLN,  April  2001,  p. 6]. 
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Prisoner  Medical  Experiments  (cont.) 


The  OHRP  found  “scant  evidence” 
that  UTMB’s  Institutional  Review  Board 
had  made  the  findings  required  by  fed- 
eral regulations.  The  OHRP  noted  that 
UTMB  was  conducting  Phase  II  studies 
and  “perhaps  Phase  I”  studies  that  did  not 
have  a “reasonable  probability  of  improv- 
ing the  health  ...  of  the  subject,”  and  a 
placebo  study  was  being  conducted  that 
had  no  therapeutic  value  to  the  prisoners 
involved  in  the  research. 

A UTMB  informed  consent  form  for  a 
Phase  II  trial  stated,  “...  the  subject,  or  her 
insurance  company  will  be  responsible  for 
the  costs  of  all  procedures  and  medications 
in  the  study.”  Another  Phase  II  study  in- 
formed consent  form  noted  “UTMB  is  not 
able  to  absorb  the  costs  of  medical  treat- 
ment in  the  event  the  subject  is  injured.” 
The  OHRP  informed  UTMB  officials  that 
“As  it  is  unlikely  that  prisoners  will  have 
medical  insurance  after  serving  their  sen- 
tences, it  is  unclear  how  such  an  individual 
would  receive  follow-up  care.” 

In  2000,  noncompliance  letters  were 
also  sent  to  the  University  of  Miami,  Yale, 
Brown  University  and  the  University  of 
Florida  related  to  research  that  used  prison- 
ers as  test  subjects.  Noncompliance  issues 
included  placebo  studies  on  prisoners,  lack 
of  a prisoner  representative  on  the  IRB, 
discrepancies  in  the  subjects’  compensation, 
inadequate  provisions  for  follow-up  care, 
lack  of  certifications  for  the  research,  and 
conflicts  of  interest  among  serving  mem- 
bers of  the  IRB.  The  OHRP  letters  did  not 
threaten  the  imposition  of  civil  penalties  or 
the  removal  of  prisoner  research  subjects 
from  the  studies.  This  response  validates 
Jessica  Mitford’s  observation  that  prison- 
ers may  be  cheaper  than  chimpanzees,  or 
at  least  the  penalties  for  misusing  prisoner 
test  subjects  are  less  onerous. 

As  Julie  Gorey,  from  the  OHRP’s 
Division  of  Policy  and  Assurance,  told 
me,  “The  impetus  to  re-examine  subpart 
C arose  from  this  office,  and  was  accord- 
ingly voiced  by  Karena  Cooper  in  2003  on 
behalf  of  OHRP;  the  desire  to  examine 
the  subpart  did  not  arise  ‘from’  Ms.  Coo- 
per, but  from  the  considered  opinion  of 
OHRP  after  years  of  experience  with  the 
subpart.”  However,  OHRP  failed  to  pro- 
vide a specific  answer  as  to  what  event(s) 
may  have  prompted  them  to  reconsider 
the  federal  regulations. 

Some  researchers  and  prisoner  ad- 
vocates speculate  that  the  review  of  the 
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current  regulations  by  OHRP  resulted 
from  the  problems  uncovered  at  UTMB. 
One  research  official  at  UTMB  noted 
via  e-mail  that  “UTMB  was  visited  in 
September  2000  initially  to  review  our 
processes  for  including  prisoners  in 
research.  As  you  know,  UTMB’s  MPA 
was  restricted  and  we  were  required  to 
re-review  protocols  and  respond  with  an 
extensive  action  plan.  We  did  so  and  the 
restrictions  were  lifted  completely.  From 
that  point  forward,  OHRP  made  staffing 
and  procedural  changes  to  become  more 
responsive  to  requests  for  review  of  re- 
search involving  prisoners.  I believe  that 
OHRP  did  not  really  have  a process  for 
reviewing  or  certifying  research  involv- 
ing prisoners  even  though  they  required 
adherence  for  all  institutions  and  the 
regulations  stated  that  they  would  have 
a process.  I also  believe  that  they  actu- 
ally wrote  their  procedure  for  handling 
reviews  and  certifications  based  on  their 
experience  with  UTMB.” 

Many  of  the  noncompliance  issues 
cited  above  were  not  administrative 
oversights  or  misinterpretations  of  a 
particular  piece  of  language,  but  clear 
violations  of  the  ethical  spirit  of  the  law 
by  researchers  and  institutions.  Such 
laws  and  rules  are  clearly  stated  in  the 
current  regulations  related  to  research  on 
prisoners.  IRB  members  are  charged  with 
preventing  the  exploitation  of  research 
subjects.  Many  of  the  IRB  members  are 
of  greater  intelligence  than  the  subjects 
they  are  to  protect.  Therefore,  many  of 
these  violations  are  inexcusable  and  will- 
ful. Some  IRBs  over  prison  research  have 
failed  miserably  and  may  continue  to  fail 
miserably  unless  conflicts  of  interest  are 
eliminated. 

Conflict  Of  Interest? 

What  Conflict  Of  Interest? 

The  IOM  report  fails  to  address  the 
complexity  of  conflicts  of  interest  arising 
from  prison  research.  Additionally,  the 
report  does  not  emphasize  the  objec- 
tivity of  the  researcher  or  IRB  despite 
apparent  conflicts  of  interest  that  may 
take  place  in  a closed  and  opaque  prison 
environment. 

At  Holmesburg,  Dr.  Kligman  bene- 
fited financially  through  his  company,  Ivy 
Research,  and  the  discovery  of  Retin-A. 
In  1990  the  University  of  Pennsylvania 
sued  Kligman  and  Johnson  & Johnson, 
claiming  that  Kligman’s  discovery  of  the 
drug  intentionally  interfered  with  his 
contractual  obligations  as  a university  re- 
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searcher.  An  out-of-court  settlement,  with 
an  undisclosed  dollar  amount,  allowed  the 
university  to  receive  future  royalties  from  a 
derivative  product  of  Retin-A.  Clearly,  Dr. 
Kligman’s  financial  arrangements  created 
a situation  that  was  best  for  Ivy  Research 
and  not  the  Holmesburg  prisoners.  Simi- 
larly, Drs.  Stough  and  Wisdom  benefited 
financially  from  their  lucrative  contracts 
with  drug  companies  to  use  Oklahoma 
prisoners  as  test  subjects. 

In  2002,  in  a study  published  in  the 
Journal  of  the  American  Medical  Asso- 
ciation, researchers  from  the  University  of 
Toronto  surveyed  192  medical  experts  who 
participated  in  writing  44  sets  of  guidelines 
for  the  treatment  of  various  illnesses.  Of 
the  100  survey  respondents,  nine  out  of  ten 
confirmed  they  had  some  type  of  relation- 
ship with  a drug  manufacturer.  Six  out  of 
ten  respondents  authored  guidelines  involv- 
ing a treatment  from  a company  with  which 
they  had  a financial  relationship.  Of  the  44 
drug  guidelines  written,  only  one  included  a 
conflict  of  interest  that  was  acknowledged 
in  the  authored  report. 

In  2006,  a survey  published  in  the  New 
England  Journal  of  Medicine , titled  Finan- 
cial Relationships  between  Institutional 
Review  Board  Members  and  Industry , indi- 
cated that  36.2%  of  the  IRB  respondents 
had  at  least  one  financial  relationship  with 
the  drug  industry  within  a year  prior  to 
the  survey.  Of  the  IRB  respondents,  22. 1% 
disclosed  they  had  received  research  money 
from  the  industry  in  the  previous  year. 
Seventy-eight  percent  of  the  IRB  respon- 
dents indicated  that  a protocol  had  come  up 
in  the  prior  year  that  involved  a company 
or  competitor  of  a company  with  which 
they  had  a financial  relationship.  The  most 
disturbing  statistic  in  the  survey  was  that 
approximately  35%  of  the  IRB  members 
rarely  or  never  disclosed  their  conflict  of 
interest  to  the  board. 

Regulations  governing  conflicts  of 
interest  for  federally  funded  research  are 
set  forth  in  42  C.F.R.  50,  Subpart  F and  45 
C.F.R.  94.  A conflict  of  interest  is  defined 
as  a significant  financial  interest  in  the 
research.  Specifically,  “Significant  Finan- 
cial Interest  means  anything  of  monetary 
value,  including  but  not  limited  to,  salary  or 
other  payments  for  services  (e.g.,  consulting 
fees  or  honoraria);  equity  interests  (e.g., 
stocks,  stock  options  or  other  ownership 
interests);  and  intellectual  property  rights 
(e.g.,  patents,  copyrights  and  royalties  from 
such  rights).” 

Because  “significant”  is  a subjective 
term,  the  regulations  contain  some  de  mini- 
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mus  rules.  For  example,  they  state  a conflict 
does  not  exist  if  “An  equity  interest  that 
when  aggregated  for  the  Investigator  and 
the  Investigator’s  spouse  and  dependent 
children,  meets  both  of  the  following 
tests:  Does  not  exceed  $10,000  in  value 
as  determined  through  reference  to  public 
prices  or  other  reasonable  measures  of  fair 
market  value,  and  does  not  represent  more 
than  a five  percent  ownership  interest  in 
any  single  entity.”  The  problem  with  these 
regulations  is  that  the  research  institution, 
for  which  the  researchers  work,  is  the 
watchdog  responsible  for  mitigating  or 
avoiding  conflicts  of  interest. 

In  1999,  a novel  gene  therapy  was 
attempted  on  eighteen-year-old  Jesse 
Gelsinger  at  the  University  of  Pennsyl- 
vania Medical  Center.  Jesse  suffered  from 


a rare  disorder  called  ornithine  transcar- 
bamylase  (OTC)  deficiency;  the  disorder 
is  usually  fatal  for  newborns  or  children 
through  the  age  of  five.  Though  Jesse’s 
daily  regimen  of  medication  and  special 
diet  were  arduous,  he  enjoyed  a relatively 
normal  life.  Many  ethicists  wonder  why 
the  university  and  researchers  allowed 
Jesse  to  partake  in  the  gene  therapy.  De- 
spite some  health  setbacks,  it  appeared 
that  he  could  maintain  his  usual  regimen 
and  continue  living  in  relative  health. 

Jesse  started  the  unique  and  experi- 
mental gene  treatment  on  September  13, 
1999.  During  the  course  of  treatment  he 
became  severely  ill,  and  he  was  declared 
brain  dead  on  September  17,  1999.  What 
makes  this  case  problematic  is  the  irre- 
sponsibility of  the  university,  IRB  and 


researchers  who  failed  to  disclose  and 
mitigate  their  financial  conflicts  of  inter- 
est concerning  Jesse’s  treatment.  In  the 
Gelsinger  family’s  pursuit  of  litigation, 
it  was  discovered  that  the  University  of 
Pennsylvania  and  the  researcher,  Dr. 
James  Wilson,  had  equity  and  income  in- 
terest in  the  company  that  was  producing 
the  gene  therapy. 

The  company,  Genova,  was  founded 
in  1992  and  Dr.  Wilson  was  a major 
shareholder.  The  university  held  an  equity 
interest  in  Genova;  additionally,  millions 
of  dollars  were  directed  from  Genova  to 
the  school’s  human  gene  therapy  institute 
in  the  years  prior  to  Jesse’s  death.  Dr.  Wil- 
son was  the  director  of  the  gene  therapy 
institute  at  the  University  of  Pennsylvania. 
Prior  to  legal  discovery  this  incestuous  rela- 
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Prisoner  Medical  Experiments  (cont.) 


tionship  was  not  disclosed  by  the  university 
or  the  researcher,  which  impaired  the  IRB’s 
judgment  when  approving  the  use  of  the 
gene  therapy  on  Jesse. 

If  this  decision  was  impaired  for 
an  eighteen-year-old  non-incarcerated 
educated  white  male  at  a leading  medi- 
cal center,  how  can  we  expect  conflict  of 
interest  problems  not  to  exist  in  prison 
research?  The  regulations  failed  for  Jesse 
because  the  University  of  Pennsylvania 
had  not  adequately  monitored  the  ex- 
isting conflicts  of  interest  - conflicts  in 
which  they  had  a financial  interest  of 
their  own. 

Earlier  in  this  decade,  a great  deal 
of  legislation  was  enacted  to  protect 
investors,  employees  and  other  financial- 
ly-related parties  from  the  conflicts  of 
corporate  executives.  Conflicts  of  inter- 
est have  no  place  on  Wall  Street,  in  the 
boardroom,  and  particularly  in  human 
biomedical  research.  Therefore,  expansion 
of  any  research  among  the  prison  popula- 
tion should  include  recommendations  for 
the  comprehensive  review  of  and  remedies 
for  researchers’  conflicts  of  interest.  The 
remedies  must  create  a financial  risk  that  is 
far  greater  than  the  potential  reward  from 
nondisclosure  of  such  conflicts. 

Justice  For  All? 

Despite  11.4%  of  the  adult  U.S. 
population  being  classified  as  black  in 
the  2000  census,  46.2%  of  all  prisoners 
incarcerated  in  state  and  federal  prisons 
were  black  according  to  2000  data.  In  the 
general  population  of  the  U.S.  among 
non-elderly  blacks,  20.9%  are  classified 
as  uninsured  for  healthcare  versus  13.2% 
for  non-elderly  whites  of  non-Hispanic 
race.  In  addition,  25.2%  of  non-elderly 
blacks  use  Medicaid  as  their  primary 
insurance  coverage  compared  to  9.3%  of 
non-elderly,  non-Hispanic  whites. 

Based  upon  these  statistics,  prisoner 
trial  subjects,  who  are  disproportionately 
black,  will  have  a lower  likelihood  of 
being  beneficiaries  of  the  outcomes 
obtained  from  their  participation  in  clini- 
cal research.  This  results  in  an  unequal 
distribution  of  the  benefits  of  research, 
particularly  for  black  incarcerated  trial 
subjects. 

Due  to  the  social  and  economic  disad- 
vantages of  harmed  prisoner  test  subjects, 
corrective  legal  action  may  be  difficult  to 
obtain  in  prison  research  cases.  In  October 
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2000,  a group  of  300  plaintiffs,  including 
Edward  Anthony,  filed  suit  against  the 
City  of  Philadelphia,  Dr.  Kligman,  John- 
son & Johnson  and  Dow  Chemical  related 
to  the  research  conducted  at  Holmesburg 
Prison.  U.S.  District  Court  Judge  Herbert 
J.  Hutton  dismissed  the  case  based  upon 
the  expiration  of  the  statute  of  limitations. 
The  defendants  presented  various  articles 
on  the  deleterious  effects  of  the  prison 
tests  that  had  been  published  prior  to  the 
Holmesburg  lawsuit,  which  was  filed  24 
years  after  the  experiments  ended.  The 
judge  reasoned  that  prior  “salient  facts” 
should  have  “awakened  inquiry  on  part  of 
the  plaintiffs  [former  inmates],”  and  put 
them  on  notice  to  file  the  lawsuit  sooner. 

The  sources  cited  by  the  judge  for 
such  “salient  facts”  included  The  New 
York  Times , The  Washington  Post  and 
the  Atlantic  Monthly.  Of  course,  impov- 
erished and  imprisoned  semi-literate  or 
illiterate  plaintiffs  generally  do  not  read 
those  publications.  In  2007,  the  Atlantic 
noted  on  its  audience  profile  that  78.1% 
of  its  readers  have  a college  degree  and  a 
median  household  income  of  $138,076. 

Not  all  cases  brought  by  prisoners 
against  unethical  researchers  have  been 
dismissed.  In  1976,  twenty  prisoners  in- 
volved in  Dr.  Heller’s  testicular  irradiation 
experiments  sued  Heller  and  the  State  of 
Oregon.  According  to  the  Department 
of  Energy’s  Advisory  Committee  on 
Human  Radiation  Experiments  Report, 
the  lawsuit  settled  out  of  court  in  1979. 
Nine  plaintiffs  each  received  $2,215  in 
damages  - a paltry  sum  for  having  their 
testicles  bombarded  with  as  much  as  600 
rad  (a  unit  of  measurement  for  radiation), 
the  equivalent  of  approximately  3,000 
typical  diagnostic  chest  X-rays  at  once.  A 
subsequent  lawsuit  filed  by  prisoners  who 
took  part  in  the  Heller  studies  resulted  in 
an  April  2001  settlement  for  $1.5  million, 
or  an  estimated  $30,000  per  plaintiff  after 
attorney  fees,  costs  and  expenses.  [See: 
PLN,  Dec.  2001,  p.19]. 

Washington  state  prisoners  who 
participated  in  Dr.  Paulsen’s  radiation 
experiments  fared  better,  obtaining  a $2.4 
million  settlement  in  a class  action  suit 
in  March  2000.  Still,  this  amounted  to 
only  $100,000  to  $150,000  per  surviving 
prisoner,  less  attorney  fees,  costs  and  con- 
tingency fees,  for  thirty  years  of  medical 
neglect  and  compromised  health.  [See: 
PLN,  Nov.  2000,  p.24]. 

Unfortunately,  like  the  blue  code  of 
silence  among  law  enforcement,  there 
seems  to  be  no  incentive  for  officials  at  a 
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violating  institution  to  “self  police”  re- 
searchers who  cause  harm  or  use  unethical 
protocols  in  their  research.  There  appears 
to  be  no  long-term  consequences  for  the 
institution  that  allows  its  researchers  to 
conduct  unethical  trials,  or  that  fails  to 
hold  its  IRB  accountable  for  approving 
unethical  research  protocols.  Thus,  there 
is  little  or  no  administrative  recourse  for 
prisoner  test  subjects  who  are  victims 
of  unethical  research  studies.  Typically 
the  prisoners  who  participate  in  such 
experiments  must  sign  waivers  of  liability 
promising  not  to  sue  the  experimenters  if 
they  are  killed,  crippled  or  injured  in  the 
course  of  the  experiments. 

Further,  an  ancillary  cost  that  is  often 
neglected  is  the  cost  paid  by  taxpayers  or 
insurance  companies  for  the  care  of  medi- 
cal research  subjects  later  in  life.  Despite 
researchers  and  drug  companies  profiting 
handsomely  from  such  research,  society  is 
left  to  pay  for  the  long-term  health  con- 
sequences. During  UTMB’s  studies  they 
specified  that  the  subject  or  the  subject’s 
insurance  company  would  be  responsible 
for  aftercare.  With  healthcare  costs  spiral- 
ing for  the  average  American,  the  public 
should  be  outraged  at  this  attitude.  In  re- 
cent years  the  tobacco  industry  was  made 
to  reimburse  government  health  plans  for 
the  ill  effects  of  smoking.  Should  medical 
researchers  and  pharmaceutical  companies 
receive  a “get  out  of  jail  free”  card  on  this 
issue?  Who  will  pay  for  the  latent  illnesses, 
most  likely  cancer,  that  result  from  Heller 
and  Paulsen’s  radiation  studies? 

What  Does  The  OHRP  Do, 

And  What  Should  It  Do? 

Proponents  of  the  IOM  report  be- 
lieve that  prisoner  advocates  do  not  want 
prison  research.  Advocates  say  they  want 
responsible  and  ethical  prison  research 
that  will  benefit  the  prisoners’  health 
and  well-being  and  not  provide  financial 
windfalls  to  researchers  at  the  expense  of 
the  inmate  test  subjects.  They  argue  that 
this  basic  request  for  ethical  research  is  no 
different  from  many  of  the  therapeutic  tri- 
als done  on  patients  afflicted  with  various 
illnesses  in  the  general  populous,  including 
women  and  children. 

The  current  regulations  tied  to  fed- 
eral funding,  and  the  lack  of  enforceable 
action  that  the  OHRP  can  take  against 
private  researchers,  create  a common  in- 
terest among  federally  funded  university 
researchers  and  prisoner  advocates  to 
oppose  the  expansion  of  prison  research. 
If  no  one  is  carefully  overseeing  privately 
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funded  prison  research  by  big  pharmaceu- 
tical companies  and  private  contract  firms, 
then  why  expand  such  studies? 

A database  of  prison  research,  as 
recommended  by  the  IOM,  should  be  a 
high  priority  for  the  OHRP.  Currently, 
privately  funded  researchers  can  conduct 
prison  medical  experiments  without  much 
oversight.  Both  government-funded  and 
privately  funded  research  should  be  tracked, 
and  all  biomedical  trials  should  adhere  to 
the  same  ethical  standards.  Rather  than 
holding  only  publicly  funded  researchers 
accountable,  the  regulations  need  to  hold  all 
researchers  accountable.  Allen  Hornblum, 
author  of  Acres  of  Skin  and  Sentenced  to 
Science , shared  with  me  an  interesting  ques- 
tion: “Who  is  going  to  watch  the  integration 
of  the  privately  funded  researcher  in  the 
privately  owned  prison?” 

Some  attendees  at  the  1999  Brown 
University  conference,  including  research- 
ers and  opponents  of  the  IOM  report,  said 
the  OHRP  appeared  “clueless”  on  the  en- 
forcement of  prison  research  regulations. 
As  one  prison  researcher  informed  me,  “... 
complying  with  the  current  regulations 
was  not  difficult.”  That  researcher  also 
indicated  that  the  lack  of  enforcement 
and  a different  playing  fields  for  privately 
funded  researchers  put  universities  at  a 
commercial  disadvantage  to  earn  royal- 
ties on  drug  discoveries.  So  did  the  IOM 
recommend  changing  the  existing  federal 
regulations  with  this  commercial  disad- 
vantage to  universities  and  institutions 
in  mind?  If  so,  that  is  certainly  something 
they  would  not  admit. 

It  may  be  time  for  NIH-funded 
institutional  researchers  and  opponents 


of  prison  research  to  cease  being  suspi- 
cious of  each  other  and  demand  greater 
accountability  for  the  privately  funded 
researchers  that  presently  avoid  OHRP 
oversight.  Also,  the  OHRP  needs  to  be 
held  responsible  for  fully  understand- 
ing the  regulations  that  are  in  place  and 
enforcing  those  regulations;  it  should  no 
longer  be  a “paper  tiger”  agency. 

If  all  parties  claim  to  be  altruistic 
and  have  the  prisoners’  best  interests  in 
mind,  then  a common  ground  should  be 
reached  to  provide  necessary  healthcare  in 
prison.  All  secret  or  unmonitored  medical 
research  in  prisons  should  be  eliminated. 
Privately  funded  researchers  must  be 
held  responsible  in  terms  of  conducting 
ethical  research  trials  in  the  subjects’ 
best  interest,  and  all  researchers  should 
demand  that  the  OHRP  fully  understand 
its  responsibilities. 

It  would  be  absurd  to  suggest  that 
an  agency  such  as  the  Internal  Revenue 
Service  could  not  conduct  audits  because 
it  did  not  understand  its  own  tax  laws.  Yet 
this  is  exactly  what  the  OHRP  has  demon- 
strated. Changing  or  expanding  the  types 
of  research  allowed  in  prisons  will  not 
alter  the  OHRP’s  responsibility  to  provide 
proper  oversight  and  enforcement  of  the 
regulations.  The  focus  should  be  on  who  is 
conducting  research  on  prisoners  and  what 
they  are  doing  in  the  research  trials. 

As  advocates  of  the  IOM  report  sug- 
gest, no  amount  of  research  will  fix  the 
healthcare  status  in  prisons  or  prevent 
immorality  among  researchers,  and  the 
current  federal  regulations  are  not  that 
difficult  to  understand.  They  only  become 
difficult  when  you  compile  two  hundred 


pages  of  recommendations  to  explain  four 
pages  of  existing  regulations,  as  in  the 
IOM  report.  If  the  protections  of  Subpart 
C of  the  regulations  can  easily  be  changed, 
how  long  will  it  be  before  Subpart  D,  Chil- 
dren Involved  as  Subjects  in  Research,  is 
scrutinized  and  likewise  found  to  be  too 
restrictive  for  researchers?  m 

Greg  Dober  is  a freelance  writer  in  health- 
care ethics.  He  obtained  his  Master  of 
Arts  in  Bioethics  and  Health  Policy  from 
Loyola  University  of  Chicago  in  Illinois. 
Currently,  he  is  enrolled  in  the  Doctorate 
of  Health  Care  Ethics,  DHCE,  program  at 
Duquesne  University's  Center  for  Health- 
care Ethics  in  Pittsburgh.  He  is  a member 
of  the  American  Society  of  Bioethics  and 
Humanity  (ASBH)  and  the  American 
Academy  for  the  Advancement  of  Science 
(AAAS).  He  reviewed  Allen  Hornblum' s 
book,  “Sentenced  to  Science,"  in  the  Dec. 
2007  issue  of  PLN,  and  authored  this  article 
as  a PLN  exclusive. 
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This  issue’s  cover  story  reports 
the  push  to  renew  the  use  of 
prisoners  as  the  test  subjects  for  medical 
experiments  and  testing.  If  history  repeats 
itself  first  as  tragedy  then  as  farce,  we  are 
still  at  the  tragic  stage.  The  United  States 
has  a lengthy  and  sordid  history  of  us- 
ing prisoners  for  medical,  military  and 
other  experiments.  A practice  that  largely 
ended,  but  not  completely,  in  the  1970s. 
The  accompanying  movie  review  of  the 
documentary  film  Factor  8 , on  the  blood 
mining  practices  of  the  Arkansas  prison 
system  until  1994  reports  some  of  the 
reasons  why  the  medical  exploitation  of 
prisoners  is  a bad  idea.  Sadly,  at  this  junc- 
ture, PLN  is  one  of  the  few  organizations 
to  oppose  the  use  of  prisoners  as  medical 
guinea  pigs.  We  will  report  developments 
as  they  happen. 

This  issue  continues  our  ongoing  se- 
ries of  interviews  with  long  time  members 
of  the  prisoner  rights  legal  community. 
Elizabeth  Alexander,  the  director  of  the 
ACLU’s  National  Prison  Project  discusses 
her  views  on  the  prisoner  rights  movement 
and  litigation  over  the  past  30  years.  We 
hope  these  interviews  are  informative  to 
readers  as  well  as  inspiring  to  lawyers 
considering  careers  in  public  interest  law. 
These  are  some  of  the  unsung  heroes 
and  heroines  of  the  American  civil  rights 
movement  who  are  long  overdue  the  rec- 
ognition they  deserve.  Todd  Matthews, 
the  interviewer,  is  an  excellent  free  lance 
journalist  based  in  Tacoma,  Washington, 
who  has  written  for  PLN,  Washington 
Law  and  Politics  and  a variety  of  other 
publications  in  the  past. 

PLN’s  annual  matching  grant  fund 
raiser  was  due  to  end  February  29  but  be- 
cause we  were  late  getting  it  out  and  many 
readers  did  not  receive  their  mailing  until 
January  we  are  extending  it  another  month 
until  March  31,  2008.  Donations  can  be 
made  by  phone,  mail  or  online.  A donor 
has  offered  to  match  all  donations  received, 
dollar  for  dollar  from  non  prisoners  and  $2 
for  every  dollar  donated  by  prisoners  up  to 
$15,000.00.  To  date  we  have  raised  almost 
$11,000.00.  If  you  can  make  a donation 
please  do  so  in  order  for  us  to  receive  the 
entire  $15,000  matching  grant.  No  amount 
is  too  little  or  too  big!  We  appreciate  the 
letters  of  encouragement  so  many  readers 
send  with  their  donations.  Your  support 
makes  possible  the  advocacy  we  do  on  be- 


From  the  Editor 

by  Paul  Wright 

half  of  prisoners,  the  censorship  litigation 
and  helps  keep  our  subscription  prices  low 
and  affordable.  If  you  believe  in  an  inde- 
pendent, uncensored  prison  press,  please 
help  support  us  financially  by  making  a 
donation  today. 

PLN’s  website  continues  to  expand 
and  now  has  almost  1,600  briefs,  com- 
plaints and  settlements  on  it,  among  other 
legal  documents.  Our  database  has  over 

1 1.000  articles  and  6,000  court  cases  in  it. 
We  have  the  most  complete,  thorough  and 
highest  quality  website  of  prison  and  jail 
related  news  and  information  anywhere  in 
the  world.  Our  website  is  receiving  around 

80.000  visitors  a month.  We  encourage 
readers  to  visit  our  website.  All  our  ma- 
terials are  designed  for  easy  printing  and 
mailing  to  prisoners.  We  soon  hope  to 
expand  to  multi  media  and  include  audio 


and  video  materials  on  prison  and  jail 
issues  as  well. 

Our  new  book,  Prison  Profiteers:  Who 
Makes  Money  from  Mass  Incarceration 
continues  to  generate  positive  reviews  and 
generate  impact  on  the  topic.  I hope  read- 
ers consider  purchasing  a copy  from  PLN 
and  encouraging  your  friends,  libraries 
and  others  to  check  it  out  as  well. 

Lastly,  prisoner  subscribers  who 
received  the  PLN  reader  survey  should 
complete  and  return  the  survey  as  soon  as 
possible  so  we  can  tabulate  and  report  the 
results.  We  want  to  know  what  you  want 
to  read  in  the  magazine  and  how  we  can 
better  serve  your  needs. 

Enjoy  this  issue  of  PLN  and  please 
make  a donation  to  our  annual  fundraiser 
and  encourage  others  to  subscribe  to  PLN 
as  well.  FJ 


Audit  Reveals  Problems  with  Maryland’s 
New  Prisoner  Health  Care  System 

by  Michael  Rigby 


Maryland’s  new  prisoner  health 
care  program  remained  under- 
staffed in  2006,  and  the  state  Department 
of  Public  Safety  and  Correctional  Services 
(DPSCS)  has  yet  to  implement  promised 
drug  treatment  programs  or  an  electronic 
database  meant  to  better  track  prisoner 
records,  an  audit  of  the  state’s  new  system 
has  revealed. 

In  the  report,  released  on  April  30, 
2007,  auditors  from  the  Office  of  Legisla- 
tive Audits  noted  “several  significant  areas 
of  noncompliance”  affecting  prisoner 
medical  care. 

“We  found  a number  of  areas  in  which 
inadequate  monitoring  (by  the  state)  ap- 
peared to  lead  to  potential  lapses  in  required 
medical  coverage  and  certain  required  medi- 
cal treatments,”  auditors  wrote. 

The  audit  was  state’s  first  independent 
investigation  of  the  new  system,  which  the 
DPSCS  implemented  in  2005  [see  PLN , 
February  2006,  pg.  14]. 

Under  the  previous  system,  for-profit 
prison  medical  providers  were  offered 
fixed-priced  contracts  for  their  services. 
With  rising  medical  costs,  however,  these 
contractors  balked  at  signing  new  con- 
tracts, claiming  they  weren’t  as  profitable 
as  they  once  were. 


Prisoner  activists  also  disliked  the 
fixed-price  system  because  it  gave  medi- 
cal contractors  an  incentive  to  skimp  on 
prisoner  health  care  services  in  order  to 
boost  their  bottom  lines. 

Under  the  new  system- which  consists 
of  six  different  contracts  covering  such 
areas  as  medical,  pharmaceutical,  dental, 
and  mental  health  services— providers 
“pass  through”  the  cost  of  their  goods 
and  services  to  the  state  for  reimburse- 
ment. This  amounted  to  $110  million  in 
fiscal  year  2006. 

Despite  the  huge  outlay,  auditors 
found  that  plans  for  an  electronic  health 
records  computer  system  and  a metha- 
done detoxification  program  remained  in 
the  early  stages.  (The  DPSCS  is  responsi- 
ble not  only  for  the  state’s  prisons,  but  also 
its  jails,  including  Baltimore’s  notorious 
city  jail  and  its  infamous  Central  Booking 
and  Intake  Center.  See  PLN  indexes  or 
visit  www.prisonlegalnews.org  for  more 
on  Maryland  prisons  and  jails.) 

Auditors  also  discovered  problems 
with  chronic  care  checkups,  medical  screen- 
ings, the  dispensing  of  medication,  and 
timely  treatment.  The  audit  does  provide 
a clue  as  to  why:  Providers  of  medical, 
dental,  and  mental  health  care  continue  to 
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provide  insufficient  staffing  levels. 

Although  not  identified  individually 
in  the  report,  St.  Louis-based  Correc- 
tional Medical  Services  (CMS),  the  state’s 
main  provider  of  medical  care,  was  paid 
$49.2  million  for  its  services  in  fiscal  year 
2006.  MHM  Services  of  Tysons  Corner, 
Virginia,  the  state’s  mental  health  care 
provider,  was  paid  $9.3  million. 

Both  companies  earned  less  than 
they  could  have  under  their  contracts — 
CMS  $13  million  less,  MHM  $1.8  million 
less — because  they  failed  to  provide  the 
appropriate  level  of  staffing  and  services 
specified  in  their  contracts.  According  to 
the  audit,  the  DPSCS  reported  an  11% 
shortage  in  the  staffing  provided  by  its 
medical  contractor  (CMS),  which  equates 
to  66  full  time  positions. 

(See  PLN  indexes  or  visit  our  website 
for  much,  much  more  on  the  misdeeds 
of  privately  operated  prison  health  care 
providers.) 

In  a separate  audit  of  the  State  Sec- 
retary General’s  Office,  auditors  with  the 
Office  of  Legislative  Audits  noted  that 
the  deficiencies  uncovered  during  their 
fieldwork  led  two  of  the  contractors  to  ne- 
gotiate settlements.  Under  the  agreement, 
CMS  paid  $1.75  million  in  liquidated  dam- 


ages, and  MHM  $130,000,  for  the  period 
July  1,  2005,  through  January  17,  2007. 

Still,  Richard  B.  Rosenblatt,  assis- 
tant secretary  for  treatment  services  in 
the  DPSCS,  said  the  new  contracts  have 
resulted  in  higher  staffing  levels  than  the 
previous  system. 

“It’s  clearly  been  improved,  if  only 
with  the  number  of  feet  on  the  floor,” 
Rosenblatt  said.  “There’s  staffing  levels 
now  that  were  never  dreamed  of  under 
the  prior  contract.  Now,  the  fact  that  we’re 
not  at  100  percent  [staffing],  sure  that’s 
disappointing  to  us.” 

Prisoner  rights  activists  contend  that 
what  the  audit  reveals  is  that  the  system 
should  be  scrutinized  more  regularly  by 
outside  agencies  because  it  is  so  important 


and  costly. 

“We  certainly  don’t  fault  the  state  for 
spending  too  much  money  on  its  health 
care  contracts,  we  just  think  there  should 
be  better  oversight  to  make  sure  that  it’s 
well-spent,”  said  Sally  Dvorak-Fisher,  an 
attorney  with  the  Public  Justice  Center  in 
Baltimore. 

Electronic  copies  of  these  reports  and 
others  can  be  obtained  online  at  www. 
prisonlegalnews.org.  FI 

Sources:  The  Baltimore  Sun ; Performance 
Audit  Report:  Inmate  Health  Care,  Febru- 
ary 2007;  Audit  Report:  Department  of 
Public  Safety  and  Correctional  Services 

Office  of  the  Secretary  and  Other 
Units,  February  2007 
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A generous  PIN  supporter  has  agreed  to  DOUBLE  all  prisoner  donations,  and  match 
DOLLAR  for  DOLLAR  all  non-prisoner  donations  to  Prison  Legal  News  from  November  1, 
2007— EXTENDED  to  March  31, 2008— Up  to  a total  of  $15,000  III 


A prisoner’s  donation  of  $5  is  the  equivalent  of  donating  $15! 

A non-prisoner’s  donation  of  $25  is  the  equivalent  of  donating  $50! 

You  can  mail  a check  or  money  order  to: 

Prison  Legal  News,  2400  NW  80th  St  #148,  Seattle,  WA  98117 
Or  call  PLN’s  office  at  206-246-1022  and  use  your  Credit  Card 
Or  visit  PLN’s  website  at  www.prisonlegalnews.org,  and  click  on  the  donation  link 
Remember!  PLN  is  a 503(c)  non-profit  corporation,  so  donations  are  tax  deductible 
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California  DOC  and  Joint-Venture  Contractor  Owe  Over 
$1.8  Million  in  Attorney  Fees  for  Protracted  Suit 
Granting  Prison  Workers  Prevailing  Wage 


The  California  Court  of  Appeal, 
4th  District,  has  upheld  the 
San  Diego  Superior  Court’s  award  of 
$1,257,258.60  in  attorney  fees  incurred 
during  drawn-out  litigation  against  the 
California  Department  of  Corrections 
and  Rehabilitation  (CDCR)  and  CMT 
Blues  (CMT),  the  CDCR’s  joint  venture 
contractor  employing  prison  labor.  The 
lawsuit  was  brought  by  a private  citizen 
who  alleged  taxpayer  waste  in  CMT’s 
underpayment  of  prisoner  wages,  which 
resulted  in  a decrease  in  statutory  deduc- 
tions from  those  wages  that  benefited  the 
taxpaying  public. 

The  same  Superior  Court  subsequent- 
ly awarded  another  $242,000  in  appellate 
fees  when  the  CDCR  and  CMT  balked 
at  accepting  the  court’s  order  to  pay  back 
wages  to  prisoner  workers,  and  finally 
awarded  an  additional  $307,000  in  2007 
after  the  CDCR  and  CMT  continued  to 
file  meritless  appeals.  Cristina  Vasquez,  a 
private  citizen,  had  sued  under  a “private 
attorney  general”  theory,  for  which  attor- 
ney fee  recovery  is  permitted  by  California 
Code  of  Civil  Procedure  § 1021.5. 

Seventy  prisoners  were  employed  at 
the  R.J.  Donovan  state  prison  near  San 
Diego,  sewing  T-shirts  for  several  U.S. 
companies.  The  jobs,  under  California’s 
Proposition  139  Joint  Venture  Prison  La- 
bor Initiative,  paid  minimum  wage  - far 
above  the  pennies  per  hour  paid  in  normal 
slave  labor  prison  jobs.  However,  in  2002  a 
class-action  prisoner  lawsuit  (commenced 
against  CMT  by  prisoner  workers  in  1996) 
complained  that  they  were  not  paid  for  a 
required  30-day  training  period,  were  not 
paid  overtime  rates  and  were  not  paid  the 
prevailing  wage  in  the  area,  all  in  violation 
of  California  labor  laws. 

The  prisoners  were  joined  in  1999  by 
Cristina  Vasquez  and  the  Union  of  Need- 
letrades,  Industrial  & Textile  Employees, 
AFL-CIO,  (UNITE)  which  challenged 
CMT’s  wage-avoidance  practices  under 
California’s  Code  of  Civil  Procedure  § 
526a,  a statute  that  permits  taxpayer  suits 
to  remedy  the  perceived  waste  of  taxpayer 
money.  Vasquez’s  legal  theory  was  that  be- 
cause much  of  the  prisoners’  wages  were, 
by  virtue  of  Proposition  139,  diverted  to 
offset  their  incarceration  costs,  support 
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victim  restitution  funds  and  pay  taxes,  the 
taxpayers  were  being  shortchanged  by  the 
underpayment  of  wages. 

The  prisoners  prevailed  in  the  suit, 
resulting  in  an  award  of  $841,138  in  back 
pay  to  167  workers  plus  $435,000  in  at- 
torney fees  and  $65,000  in  costs.  Superior 
Court  Judge  William  Pate  found  that 
“[CMT’s]  failure  to  pay  prevailing  wages 
supports  this  court’s  finding  that  [CMT] 
engaged  in  unlawful  and  unfair  business 
practices.  Proposition  139  clearly  provided 
that  in  order  to  prevent  employers,  such  as 
[CMT],  from  obtaining  a competitive  ad- 
vantage, such  employers  would  be  subject 
to  the  same  wage  and  hour  requirements 
as  a private  business  employing  non- 
inmate labor.” 

However,  Judge  Pate  balked  at  per- 
mitting Vasquez’s  complaint  to  proceed. 
The  California  Court  of  Appeal  dis- 
agreed, found  the  CDCR  responsible  for 
enforcing  CMT’s  compliance  with  state 
labor  laws,  and  reinstated  Vasquez’s  com- 
plaint. See:  Vasquez  v.  State  of  California , 
105  Cal.App.4th  849, 129  Cal.Rptr.2d  701 
(Cal.App.  4 Dist.  2003)  [See:  PLN,  Oct. 
2003,  p.26]. 

Thereafter,  Judge  Pate  issued  an  in- 
junction requiring  the  CDCR  to  report 
on  the  status  of  wage-compliance  for  two 
years.  Eight  months  into  the  injunction, 
in  August  2004,  the  court  accused  the 
CDCR  of  retaliation  for  firing  six  prisoner 
workers  who  were  employed  by  another 
Joint  Venture  contractor  at  R.J.  Donovan 
Prison,  Western  Manufacturing.  Western 
had  only  paid  the  state  minimum  hourly 
wages  of  $6.75  - if  it  paid  at  all  - despite 
local  prevailing  wages  ranging  from  $8.37 
to  $13.55.  [See:  PLN,  Dec.  2004,  p.16]. 

In  June  2005,  the  court  threatened  to 
hold  the  CDCR  in  contempt  for  failure 
to  follow  its  previous  orders,  or  to  explain 
“why  they  can’t  get  off  the  dime  and  get  it 
done.”  After  losing  their  attempt  to  stave 
off  Judge  Pate’s  angst  by  filing  for  appel- 
late court  relief,  the  CDCR  sheepishly 
relented  in  August  2005.  The  court  heard 
that  one  private  contractor  was  estimated 
to  have  underpaid  its  imprisoned  workers 
by  $2  million.  CDCR  officials  pled  that 
they  were  too  busy  with  bigger  problems 
in  the  prison  system,  such  as  a federally- 


ordered  healthcare  receivership  and 
overseeing  50,000  CDCR  employees,  to 
monitor  the  Joint  Venture  contractors. 

In  a related  claim  brought  against 
Western  Manufacturing  for  wage  under- 
payment at  Calipatria  State  Prison,  Judge 
Pate  ruled  in  February  2006  that  while  the 
CDCR  could  sue  for  underpayment  as  to 
monies  owed  to  the  state  by  Western,  the 
department  did  not  have  authority  to  file 
a lawsuit  on  behalf  of  monies  owed  to 
affected  prisoners.  Curiously,  the  CDCR 
could  recover  all  unpaid  wages  owed  by 
another  contractor,  Pub  Brewing  (which 
manufactured  beer  vats),  because  the 
company  was  in  bankruptcy  court  where 
federal  law  is  more  amenable. 

All  of  this  litigation  by  Vasquez  ran 
up  considerable  attorney  fees,  for  which 
she,  as  a successful  plaintiff,  sought 
reimbursement.  The  CDCR  fought  her 
tooth  and  nail,  but  Judge  Pate  found  that 
Vasquez  was  entitled  to  full  recovery  un- 
der § 1021.5.  After  studying  the  bills  and 
deleting  any  questionable  hours,  Judge 
Pate  awarded  a “lodestar”  amount  of 
$967,122,  with  a “multiple”  of  1.3  for  the 
complexity  and  novelty  of  the  case,  reach- 
ing the  $1,257,258.60  figure.  The  court 
also  awarded  $33,195.41  in  costs. 

In  the  next  round,  the  Court  of  Ap- 
peal found  that  Judge  Pate’s  fee  award 
was  consistent  with  the  record  and  not  an 
abuse  of  discretion.  Most  importantly,  it 
upheld  the  concept  of  “private  attorney 
general”  litigation  in  a § 526a  taxpayer- 
waste  lawsuit,  because  Vasquez  had 
demonstrated  that  there  was  (1)  public 
interest,  (2)  substantial  public  benefit,  and 
(3)  necessity  of  private  enforcement.  The 
appeals  court  also  awarded  appellate  fees 
and  costs,  but  remanded  that  issue  to  the 
lower  court  for  computation.  See:  Vasquez 
v.  State  of  California , 41  Cal.Rptr.3d  556 
(Cal.App.  4 Dist.  2006),  review  granted. 

Judge  Pate’s  patience  had  by  then 
worn  thin.  He  rebuffed  the  defendants’ 
attempts  to  have  him  recused,  and  stated 
frankly  in  a ruling  that  set  the  appellate 
fee  award  at  $307,338.36  that,  “The  court’s 
patience  is  gone.  We’ve  waited  18  months. 
Early  on,  plaintiff’s  counsel  kept  trying  to 
get  me  to  kick  the  state  where  it  sat  down 
and  get  them  to  start  moving  on  this  case. 
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But  I gave  them,  as  I think  one  should  a 
separate  governmental  agency,  the  time 
to  do  it  themselves  and  to  do  it  right.  But 
now  1 8 months  has  gone  by  and  we  have 
long  since  exhausted  that  time.”  He  ob- 
served that  the  state  had  spent  “hundreds 
and  hundreds  and  hundreds  of  thousands 
of  dollars”  resisting  his  orders. 

Nonetheless,  with  the  deep  pockets 
of  California’s  taxpayers  on  their  side,  the 
unhappy  state  defendants  again  appealed 
the  fee  award.  The  Court  of  Appeal  noted 
that  the  CDCR’s  witnesses  in  the  Superior 
Court  proceedings  had  repeatedly  denied 
having  either  responsibility  for  solving  the 
wage  underpayment  problem  or  awareness 
of  the  court’s  earlier  orders,  even  though 
the  CDCR  was  under  an  injunction 
(recently  extended  to  February  2008)  to 
resolve  the  underpayment  issue.  The  court 
extended  the  reach  of  the  injunction  to 
Joint  Venture  contractors  Labcon  and 
Allwire,  too. 

At  the  heart  of  the  appeal  were 
the  same  issues  the  appellate  court  had 
rejected  in  the  defendants’  earlier  objec- 
tions to  Vasquez’s  attorney  fee  award.  The 
CDCR  complained  that  Vasquez  was  no 
longer  the  “successful  party”  and  had 
not  conferred  “a  significant  benefit  to  the 
public.”  But  Vasquez  had  won  millions  of 
dollars  in  reparations  for  prisoners  and 
the  state,  which  as  yet  had  not  been  paid. 
The  Court  of  Appeal  held  that  ensur- 
ing compliance  with  a successful  court 
action  was  compensable.  It  further  held 
that  whether  Vasquez  had  not  won  every 
aspect  of  her  claims  would  not  dilute  the 
award,  upholding  Judge  Pate’s  exercise  of 
discretion.  And  when  the  CDCR  balked 
at  rewriting  its  administrative  regulations 
per  the  court’s  order,  Vasquez  was  justi- 
fied in  spending  attorney  fees  to  do  the 
enforcement  work. 

In  the  end,  the  CDCR  - which  had 
to  pay  its  own  lawyers  untold  sums  fight- 
ing the  lawsuit  - owed  Vasquez  over  $1.8 
million  in  attorney  fees,  while  CMT  (and 
other  Joint  Venture  contractors)  owed 
the  prisoners  and  the  state  of  California 
millions  of  dollars  in  underpayment  of 
wages  for  the  years  they  failed  to  comply 
with  applicable  wage  laws.  Pointedly,  the 
appellate  court  added  an  award  of  costs 
to  Vasquez  on  the  most  recent  appeal.  The 
California  Supreme  Court  granted  review 
of  the  case  on  Nov.  28,  2007,  which  of 
course  will  result  in  even  more  attorney 
fees  for  both  parties. 

The  prisoners  and  Vasquez  were  pa- 
tiently and  ably  represented  by  Los  Angeles 
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attorneys  Robert 
Berke,  Joseph  A. 
Pertel  and  Janet 
Herold  throughout 
this  lengthy  and  on- 
going litigation.  See: 
Vasquez  v.  State  of 
California , 65  Cal. 
Rptr.3d  73  (Cal. 
App.  4 Dist.  2007), 
review  granted. 
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Georgia’s  Prison  Health  System  Squeezed  by  Increasing  Population, 

Decreasing  Staff  Budget 


With  an  increase  in  Georgia’s 
prison  population,  the  cost 
to  provide  medical  care  to  prisoners  has 
soared.  Due  to  legislative  budgetary 
restraints,  the  Georgia  Department  of  Cor- 
rections (GDC)  is  finding  it  increasingly 
difficult  to  provide  the  required  constitu- 
tional level  of  health  care  according  to  an 
August  2007  report  by  the  Georgia  Depart- 
ment of  Audits  and  Accounts  Performance 
Audit  Operations  (Auditor). 

The  report  was  a special  examina- 
tion of  GDC’s  health  care  system,  which 
follows  a 2004  program  evaluation  by 
the  Auditor’s  office.  The  audit  report 
found  that  GDC’s  Office  of  Health  Ser- 
vices (OHS)  had  “developed  an  extensive 
management  control  system  to  effectively 
manage  all  aspects  of  physical,  mental, 
and  dental  health  care.”  While  problems 
are  bound  to  exist  in  a complex  system,  the 
report  concluded  that  “the  quality  of  the 
inmate  health  care  system  is  threatened  by 
decreasing  staffing  levels  that  are  a result 
of  budget  constraints.” 

The  Auditor’s  2007  report  found  the 
GDC  had  significantly  reduced  OHS’s 
staff,  which  adversely  impacted  OHS’s 
ability  to  manage  all  aspects  of  prisoner 
medical  care.  One  effect  of  the  staff  reduc- 
tion was  that  OHS  no  longer  conducts 
annual  physical  health  audits,  which  GDC 
had  agreed  to  do  as  a result  of  the  Audi- 
tor’s last  evaluation. 

Rather  than  have  OHS  perform  annual 
audits,  the  responsibility  for  scheduling 
audits  rests  with  the  Office  of  Investigation 
and  Compliance.  The  result  is  that  OHS  is 
less  involved  in  monitoring  the  findings  and 
corrective  actions  related  to  health  services. 
OHS  staffers  interviewed  by  the  Auditor 
said  there  was  no  process  to  ensure  they 
received  the  reports  or  were  notified  of 
issues  arising  from  clinical  audits. 

The  reduction  in  OHS  staff  has  also 
affected  executive  mortality  reviews  of 
prisoner  deaths.  For  the  years  2005  and 
2006,  233  prisoners  died  while  in  GDC 
custody  (excluding  executions).  A mortal- 
ity review  process,  according  to  national 
correctional  standards,  is  necessary  “to 
educate  health  care  staff  about  trends  in 
and  causes  of  inmate  deaths,  and  correct 
any  identified  deficiencies  that  may  have 
contributed  to  the  death.” 

OHS  conducted  mortality  reviews  on 
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only  30  of  those  233  deaths.  GDC  stated 
that  it  discontinued  mortality  reviews 
due  to  a 2005  ruling  by  the  Ninth  Circuit 
Court  of  Appeals  that  held  physician  peer 
reviews  of  prisoner  deaths  were  discov- 
erable in  litigation.  The  Auditor  noted, 
however,  that  only  one  of  the  30  reviews 
occurred  after  the  departure  of  OHS’s 
leadership  staff,  “suggesting  that  OHS 
staff  turnover  may  also  have  contributed 
to  the  discontinuation  of  the  executive 
mortality  review  process.” 

Additionally,  OHS  was  unable  to  locate 
medical  files  for  86  of  the  203  deaths  not 
reviewed.  After  the  Auditor  identified  this 
issue  GDC  was  able  to  locate  only  41  of  the 
86  files,  and  said  it  was  making  “concerted 
efforts”  to  find  the  other  files.  GDC  stated  it 
had  developed  a system  “to  identify,  track, 
and  locate  files  of  deceased  inmates.” 

GDC  contracts  with  nationally-rec- 
ognized correctional  health  care  experts 
to  review  its  medical  care  system.  The 
Auditor  said  GDC  had  failed  to  address 
recommendations  made  by  those  experts; 
for  example,  that  mortality  reviews  per- 
formed at  the  facilities  where  prisoners 
die  be  examined  by  OHS  staff. 

Turnover  of  OHS  staff  was  also  of 
great  concern  to  the  experts.  One  noted  that 
virtually  all  of  the  leadership  people  he  met 
in  June  2005  had  “either  retired  or  moved 
on.”  The  workload  of  the  state  medical 
director  was  seen  as  overburdening. 

The  experts  also  found  issue  with  the 
prison  system’s  grievance  system,  and  noted 
that  none  of  the  150  grievances  filed  by  pris- 
oners related  to  health  care  in  a two-month 
period  were  deemed  by  prison  officials  to  be 
valid.  Corrections  board  member  Tom  Salter 
suggested  that  fact  supported  the  proposition 
that  health  care  for  prisoners  was  adequate. 
The  experts,  however,  observed  that  such  a 
result  makes  “one . . . suspect  that  the  method 
of  determining  validity  [of  grievances]  may 
in  fact  be  biased.” 

As  for  the  grievance  process,  it  ap- 
pears to  have  no  other  function  than  to 
label  prisoners  as  complainers.  Not  only 
does  the  process  appear  to  be  biased,  but 
GDC  does  not  try  to  identify  patterns 
in  grievances  related  to  deficiencies  in 
physical,  mental  or  dental  health  care. 
Additionally,  the  number  of  grievances 
entered  into  GDC’s  Offender  Tracking 
Information  System  is  significantly  differ- 


ent from  the  number  recorded  as  having 
been  received  by  OHS. 

To  contain  the  costs  of  specialty  ap- 
pointments for  various  prisoner  health 
services,  GDC  uses  utilization  management 
to  review  the  appropriateness  of  requests  for 
such  services.  Data  over  the  past  two  years 
revealed  an  increasing  backlog  of  pend- 
ing requests  and  approved  appointments. 
GDC  blamed  staff  turnover  and  continuing 
changes  in  the  network  of  outside  health 
care  providers  for  the  backlog. 

Lack  of  staffing  was  found  by  the 
Auditor  to  create  a significant  risk  of  litiga- 
tion against  GDC.  In  the  dispensation  of 
physical,  mental  and  dental  care  by  OHS, 
the  staffing  levels  failed  to  increase  with 
the  prison  system’s  population.  Since  2005, 
GDC’s  population  has  increased  10.3  per- 
cent, from  44,276  prisoners  to  48,922.  This 
increase  is  expected  to  rise  due  to  a change 
in  parole  rules  related  to  release  criteria. 

In  contrast,  the  budgeted  number  of 
GDC’s  full  time  employees  has  increased 
by  only  3.2  percent  for  health  care  admin- 
istration. Some  disparities  were  evident  in 
the  staffing  numbers.  The  number  of  phy- 
sicians decreased  by  4.4  percent,  while  the 
number  of  clinical  practitioners  increased 
9.2  percent.  Although  mental  health  posi- 
tions have  increased  15  percent,  OHS  said 
it  was  still  short  42  counselors,  leaving 
10  of  26  prisons  understaffed  to  meet 
targeted  counselor-to-prisoner  ratios.  As 
for  dental  care,  GDC  employs  only  one 
dentist  for  every  2,100  prisoners,  which  is 
well  below  its  target  ratio  of  one  dentist 
to  every  1,200  prisoners. 

The  financial  resources  budgeted  to 
GDC  were  faulted  by  the  Auditor  for 
the  department’s  health  care  deficiencies. 
GDC  agreed,  especially  in  terms  of  reduc- 
tions in  OHS  staff.  “I  did  cut  my  central 
office  in  half,  but  where  the  people  need 
to  be  is  out  in  the  clinics,”  said  GDC  com- 
missioner James  Donald. 

Lawmakers  and  the  public  clamor  for 
more  prisons,  but  fail  to  realize  the  fiscal 
drain  on  the  public  purse  caused  by  incar- 
cerating more  people  for  longer  periods 
of  time.  In  the  past  year,  21,000  prisoners 
entered  the  GDC  but  only  18,000  were 
released.  On  average  since  2003,  GDC’s 
cost  of  prisoner  health  care  has  increased 
4.57  percent  annually. 

“My  medical  costs  are  going  to  go 
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up  $25  million  this  year  to  almost  $200 
million,”  said  Donald.  “This  is  the  bare 
minimum  to  have  a safe  system.”  In  all, 
GDC  has  requested  an  additional  $103 
million  to  cover  the  costs  of  the  state’s 
burgeoning  prison  system. 

That  sum  may  not  be  enough  if  the 
Auditor’s  projections  hold  up.  Under 
those  projections,  the  cost  of  prisoner 
medical  care  will  experience  an  annual 
increase  of  9 percent  until  2011.  It  is 
expected  that  GDC’s  medical  costs  will 
rise  to  $278  million  by  that  year,  which 
is  approximately  $99  million  higher  than 
the  amount  expended  in  fiscal  year  2006. 

Overall,  the  Auditor  found  GDC  was 
doing  very  well  in  terms  of  cost  contain- 
ment. One  area  that  could  save  $1  million 
annually  would  be  to  increase  the  number 
of  prison  infirmary  beds  rather  than 
paying  hospitals  an  average  daily  cost  of 
$3,681  for  in-patient  treatment. 

Of  great  concern  to  the  Auditor  was  the 
potential  for  inadequate  funding  of  GDC’s 
prisoner  health  care  to  eventually  lead  to 
federal  court  intervention,  as  occurred  in 
California  in  2005.  Because  litigation  is 
expensive  it  should  be  avoided,  the  Audi- 
tor noted.  Despite  that  being  an  obvious 
and  recognized  fact,  more  often  than  not 


legislators  allocate  funds  to  sources  other 
than  prison  medical  care,  then  point  fingers 
at  prison  administrators  once  it’s  too  late  to 
remedy  the  situation.  Meanwhile,  prison- 
ers are  the  ones  who  pay  the  price  through 
physical  pain,  deficient  care  or  even  death. 
That  lesson  has  been  repeatedly  chronicled 
in  these  pages  since  PLJSTs  inception. 

The  Auditor’s  August  2007  report, 
titled  “Inmate  Health  Care”  (Special  Ex- 
amination 07-06),  is  available  on  PLJSP s 
website. 

Additional  source:  The  Florida  Times- 
Union 


CALIFORNIA  HABEAS  HANDBOOK 
5th  Edition  Now  Shipping! 

A PRACTICAL  GUIDE  TO  STATE  AND 
FEDERAL  HABEAS  UNDER  AEDPA 

By  Kent  Russell,  PLN  Columnist  (“Habeas  Hints”) 

• Completely  Revised:  Autumn,  2006 
• All-New  Habeas  Grounds  Table 

• Appx.  w/  Actual  Russell  Documents 

Cost  = $39.99  for  prisoners  (others  add  $10). 
Send  check  or  money  order  to: 

Kent  Russell  (C.H.H.) 

2299  Sutter  Street 
San  Francisco,  CA  94115 

Website:  RUSSELLHABEAS.COM 


- Best  Prisoner  Pen  Pal  Site  on  the  internet. 

- Get  More  Personal  Attention 

- Don’t  get  lost  on  a site  boasting  thousands 

- We’ve  spent  $1 000s  on  professional  programmers 

to  build  the  best  pen  pal  site  on  the  internet  just  for  you. 

- Your  membership  fee  pays  for  online/print  advertising 
so  people  can  find  your  page  on  the  internet.. 

- Affordably  priced  at  $40  per  year  or  $25  for  1 /2  year. 

- Our  ads  are  the  most  visually  appealing  on  the  net. 


fit  PrisonVoice 
You  are  not  just 
ANumber! 

See  the  Difference 
Join  Today 


For  FREE  Borchure  send  SASEto: 
PRISONVOICE.COM,  LLC 
PO  BOX  6560 
Pahrump,  NV.  89041-6560 


PrisonVoice 


FREE 


TOUR 


VOICE 


GET  TWO  FREE  MONTHS  WITH  PURCHASE  OF  AIMMUAL  AD  WITH  THIS  ORIGINAL  COUPON 


EXPERIENCED,  SUCCESSFUL,  AGGRESSIVE 

LAW  OFFICES  OF 
WILLIAM  L.  SCHMIDT 
ATTORNEY  AT  LAW 

California  Lifer  Parole  Hearing  Representation 

ACCEPTING  SELECT  CLIENTS  WITH  THE  WILL,  DRIVE,  RESOURCES,  AND 
DESIRE  TO  ACHIEVE  A PAROLE  DATE,  NO  MATTER  WHAT  STANDARDS  THE 
BPH  SETS  OR  HOW  HIGH  THE  GOVERNOR  SETS  THE  BAR,  WE  CAN  HELP 

Over  500  hearings  gives  us  the  EXPERIENCE  to  guide  you  to  the  earliest  possible 
parole  date.  We  have  worked  with  hundreds  of  inmates  providing  the  legal  support 
necessary  to  get  through  the  BPH  hearing  process  and,  if  required,  through  the  Fed- 
eral/State Courts  via  writs  of  habeas  corpus. 

We  have  a track  record  statewide  of  successful  results.  Many  published  and  unpublished 
cases  in  the  Lifer/Parole  area  of  the  law.  Setting  new  standards  daily.  We  can  represent 
you  from  the  parole  hearing,  through  the  Federal  9th  Circuit  Court  of  Appeals. 

791  Price  Street,  #170,  Pismo  Beach,  CA  93449  ph  805.556.0844 


Prison  Legal  News 


21 


March  2008 


San  Antonio  Sheriff  Pleads  No  Contest  to  Corruption  Charges,  Resigns 


In  August  2007,  Bexar  County, 
Texas  Sheriff  Ralph  Lopez,  71,  was 
indicted  on  three  felony  counts  involving 
corruption.  Lopez  tendered  his  resigna- 
tion on  September  1,  2007,  and  two  days 
later  pleaded  no  contest  to  three  misde- 
meanor charges  in  a deal  that  spared  him 
from  going  to  prison  on  state  charges.  He 
was  fined  $10,000;  the  plea  bargain  also 
required  him  to  cooperate  with  state  and 
federal  authorities. 

The  resignation  was  part  of  the  plea, 
as  was  the  District  Attorney’s  agreement 
not  to  prosecute  Lopez’s  wife,  Nancy, 
who  was  under  investigation  for  help- 
ing to  launder  campaign  contributions. 
On  September  4,  2007,  Bexar  County 
Commissioners  accepted  the  sheriff’s 
resignation. 

The  charges  against  Lopez  resulted 
from  his  accepting  an  all-expense-paid  golf 
vacation  in  Costa  Rica  from  Louisiana- 
based  Premier  Management  Enterprises 
in  exchange  for  helping  Premier  get  the 
lucrative  Bexar  County  Jail  commissary 
contract.  He  failed  to  report  the  trip  and 
$600  in  unrelated  campaign  donations. 

On  September  25, 2007,  Lopez’s  long- 
time campaign  manager,  John  Reynolds, 
pleaded  guilty  to  one  count  of  third- 
degree  felony  theft  related  to  his  diversion 
of  $32,000  in  Premier  money  into  his 
own  accounts.  Former  Premier  CEO  Ian 
Williamson  testified  that  Reynolds  had 
demanded  “charitable  donations”  and 
“campaign  contributions”  in  exchange  for 
the  company’s  commissary  contract. 

The  contributions  were  to  be  1%  of 
gross  commissary  sales  and  deposited  in 
Lopez’s  campaign  fund.  Nancy  Lopez  had 
check-writing  authority  for  the  campaign 
account  and  wrote  Reynolds  several  large 
checks,  effectively  laundering  the  Premier 
payoffs.  She  was  also  involved  with  a 
company  called  System  Analysts,  which 
received  thousands  of  dollars  in  con- 
sulting fees  from  Premier.  Additionally, 
Premier  gave  Reynolds  three  payments 
totaling  $22,500  that  he  said  were  for 
scholarship  funds  for  the  Optimists,  a 
charitable  group. 

When  investigators  began  focusing  on 
the  donations,  Williamson  called  Reyn- 
olds and  asked  for  receipts  for  the  $22,500. 
According  to  court  documents,  “William- 
son said  there  was  dead  silence  until  John 
Reynolds  stated,  ‘You’re  killing  me,  you’re 


by  Matt  Clarke 

killing  me.’”  Williamson  claimed  that  was 
when  he  realized  Reynolds  had  diverted 
the  “donations”  for  his  own  use. 

Reynolds  also  demanded  a $5,014 
consulting  fee  at  one  point.  When  Wil- 
liamson wanted  to  make  the  check  out 
for  an  even  $5,000,  Reynolds  said  that 
$5,000  “looked  too  funny.”  As  investiga- 
tors closed  in  on  Reynolds  in  2006,  in  an 
attempt  to  account  for  the  funds  he  gave 
envelopes  of  cash  to  his  friends,  claiming 
they  were  Optimists  scholarships  for  their 
children.  One  of  the  students  who  received 
the  purported  scholarship  money  said 
he  “didn’t  know  about  an  organization 
named  Optimist,”  and  wasn’t  aware  “what 
the  word  ‘optimist’  means.” 

Reynolds  agreed  to  plead  guilty  after 
Bexar  County  District  Attorney  Susan 
Reed  threatened  to  indict  him  as  a repeat 
offender,  using  a previous  conviction 
for  filing  a false  furniture  damage  claim 
while  he  was  in  the  military,  which  would 
boost  his  minimum  sentence  to  15  years 
and  the  maximum  to  life  in  prison.  By 
pleading  guilty,  Reynolds,  70,  received  a 
ten-year  sentence  and  a $10,000  fine.  He 
also  agreed  to  cooperate  with  federal  and 
state  investigators. 

There  may  be  a lot  for  Reynolds  and 
Lopez  to  cooperate  with  prosecutors 
about.  The  picture  that  has  emerged  from 
the  corruption  charges  is  one  of  a tightly- 
knit  group  of  Texas  officials  who  met 
frequently  for  golf  and  engaged  in  similar 
behavior  with  respect  to  the  Louisiana 
company.  For  example,  John  E.  Curran 
III,  a friend  of  Lopez  who  was  on  the 
jail  board  that  voted  to  give  Premier  the 
commissary  contract,  was  himself  given  a 
contract  by  Premier  to  provide  temporary 
workers  for  the  jail  commissary. 

Premier  is  owned  by  brothers  Mi- 
chael and  Patrick  LeBlanc,  who  also  own 
Louisiana  Corrections  Systems  (LCS). 
The  two  companies  operate  one  jail  in 
Alabama,  four  in  Louisiana  and  jails  or 
jail  commissaries  in  five  south  Texas  coun- 
ties - Bexar,  Kleberg,  Hidalgo,  Brooks 
and  Nueces.  Patrick  LeBlanc,  who  was 
running  for  District  43  State  Represen- 
tative in  Louisiana,  claims  to  have  little 
knowledge  of  or  involvement  with  how 
the  companies  operate.  Both  LeBlancs 
say  they  run  above-board  businesses  and 
were  duped  by  Lopez,  whom  they  trusted 
to  be  doing  the  right  thing.  Those  claims 


ring  hollow  in  light  of  repeated  allegations 
of  improper  behavior  from  a variety  of 
sources. 

Brooks  County  is  where  Premier 
signed  its  first  jail  commissary  contract, 
with  Sheriff  Blade  Lozano,  in  2000.  In 
Kleberg  County,  former  Sheriff  Tony 
Gonzales  signed  a lucrative  jail  com- 
missary deal  with  the  company  in  2004 
and  likely  introduced  Premier  CEO  Ian 
Williamson  to  other  south  Texas  sheriffs. 
After  Sheriff  Gonzales  lost  his  re-election 
bid,  former  County  Judge  Joe  B.  Garcia 
said  Michael  LeBlanc  personally  ap- 
proached him  and  offered  to  pay  off  any 
campaign  debt  he  might  have,  presum- 
ably in  exchange  for  continued  favorable 
consideration  for  his  companies.  Gonzalez 
has  since  been  paid  by  Premier  for  un- 
specified “consulting”  work. 

In  Nueces  County,  former  Sheriff  Larry 
Olivarez,  another  friend  of  Lopez,  signed  a 
jail  commissary  deal  with  Premier  in  2005 
just  before  leaving  office.  According  to  his 
successor,  Olivarez  boasted  of  going  on  the 
Costa  Rica  golf  trip  with  Lopez.  His  friend, 
Tom  Glower,  brokered  the  sale  of  56.6  acres 
to  LCS  for  construction  of  a 880-bunk 
private  prison.  Glower  signed  a $20,000 
campaign  “loan”  to  Olivarez’s  picked  suc- 
cessor, former  Chief  Deputy  Sheriff  Jimmy 
Rodriguez,  who  won  the  primary  but  lost 
the  election.  LCS  had  threatened  to  pull 
out  of  the  private  jail  deal  if  Rodriguez  lost 
the  primary;  this  would  have  would  have 
cost  the  county  an  estimated  $800,000  in 
incarceration  fees  and  over  $350,000  per 
year  in  tax  revenues. 

Part  of  the  problem  is  that  county 
sheriffs  have  virtually  unsupervised  au- 
tonomy for  awarding  jail  contracts  under 
current  Texas  law.  In  2004,  this  led  to  a 
scandal  involving  the  sheriffs  from  Dal- 
las, Denton  and  Collin  Counties  and  jail 
kitchen  provision  contracts  that  included 
alleged  kickbacks.  Similarly,  when  Texas 
prisons  were  given  unfettered  contract- 
awarding authority,  they  soon  were  facing 
the  VitaPro  Scandal  - a scam  that  also 
involved  a pair  of  Louisiana  brothers 
named  Patrick  and  Michael,  the  Gra- 
ham brothers,  and  their  Louisiana-based 
company  the  N-Group.  [See:  PLN , July 
2006,  p.35]. 

Nueces  County  Sheriff  Jim  Kaelin, 
elected  in  2006,  gave  Premier  a 30-day 
notice  of  contract  termination  in  Janu- 
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ary  2007,  while  Kleberg  County  Sheriff 
Ed  Mata  is  considering  ways  to  end 
the  county’s  five-year  contract  with  the 
company.  Both  sheriffs  cited  poor  per- 
formance by  Premier.  Investigations  into 
corruption  charges  involving  Premier  and 


In  April  2007,  an  Ohio  jury  awarded 
$1.5  million  to  Plaintiff  Gary 
James,  who  spent  26  years  in  prison  for  a 
robbery  and  murder  he  didn’t  commit. 

James,  now  54,  and  his  friend,  Timo- 
thy Howard,  were  arrested  in  1976  and 
convicted  of  bank  robbery  and  murder. 
Both  men  were  initially  sentenced  to 
death,  but  their  sentences  were  later  com- 
muted to  life  in  prison. 

The  men  were  freed  in  2003  after  their 
convictions  were  reversed  based  on  exon- 
erating evidence  that  was  not  disclosed  to 
their  attorneys  during  trial. 

Despite  the  exonerating  evidence, 
James  was  forced  to  file  a civil  suit  to  be 
declared  innocent,  which  was  concluded 
in  his  favor  in  March  2006.  Rep.  Bill  Seitz 
said  Ohio’s  wrongful  incarceration  law  was 


other  public  officials  in  south  Texas  are 
ongoing. 

Sources:  San  Antonio  Express-News;  www. 
theind.com;  www.2theadvocate.com;  www. 
caller.  com;_KENS  5 Eyewitness  News 


amended  in  2003  to  cover  procedural  errors 
like  those  in  James’s  case  so  defendants 
would  not  be  forced  to  go  through  a new 
trial  to  get  an  “actual  innocence”  verdict. 

In  his  lawsuit  James  named  as  defen- 
dants Marc  Dann,  the  Franklin  County 
Prosecuting  Attorney’s  Office,  and  the 
State  of  Ohio. 

James’s  codefendant,  Howard,  settled 
his  lawsuit  in  2006  for  $2.5  million.  Sadly, 
Howard  died  of  a heart  attack  in  March 
2007.  He  was  53. 

James  was  represented  by  attorneys 
James  D.  Owen,  Richard  S.  Ketcham, 
and  Rick  L.  Brunner,  all  of  Columbus, 
Ohio.  Judge  David  E.  Cain  presided.  See: 
James  v.  State  of  Ohio , Franklin  County 
Court  of  Common  Pleas,  Case  No.  04- 
CV-002808.  W 
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Philadelphia  City  Jails  Under  Federal  Supervision,  Again,  Temporarily 

by  David  M.  Reutter 


A Pennsylvania  federal  district  court 
has  held  that  the  conditions  of  con- 
finement in  the  intake  units  at  Philadelphia’s 
local  police  districts,  the  Police  Administra- 
tion Building  (PAB),  the  Philadelphia  Prison 
System  (PPS)  and  the  Curran  Fromhold 
Correctional  Facility  (CFCF)  were  uncon- 
stitutional due  to  overcrowding.  Following 
the  issuance  of  a preliminary  injunction, 
the  parties  agreed  to  settle  a class-action  suit 
challenging  the  conditions. 

For  most  of  the  last  35  years,  Phila- 
delphia’s jail  system  has  been  under 
state  and  federal  oversight.  The  current 
lawsuit  “raised  nearly  [an]  identical  claim 
of  overcrowding,  resulting  in  unsafe  and 
unsanitary  conditions”  as  a 1971  suit  that 
settled  in  2002  prior  to  termination  under 
the  PLRA,  the  court  found. 

In  the  summer  of  2006,  the  PPS 
began  experiencing  severe  overcrowding 
problems.  Every  summer  Philadelphia  jails 
face  an  increase  of  three  to  four  percent  in 
the  prison  population.  The  2006  increases 
were  much  more  dramatic  than  those  that 
typically  occurred  over  the  past  fifteen  or 
twenty  years.  The  lawsuit,  and  subsequent 
hearing  for  a preliminary  injunction,  con- 
cerned “troubling  conditions  in  the  intake 
unit  between  May  and  September  2006.” 

When  arrested  in  Philadelphia,  a per- 
son is  initially  taken  to  one  of  seven  local 
police  districts  or  the  detention  unit  of  the 
PAB.  Detainees  should  not  be  in  police 
custody  for  more  than  24-28  hours,  as  the 
police  facilities  are  designed  for  short-term 
holding  purposes.  Those  facilities  do  not 
have  warm  water  or  soap  to  wash  hands  or 
take  showers,  and  do  not  provide  an  oppor- 
tunity for  detainees  to  change  clothes. 

The  intake  process  begins  at  CFCF. 
Initially,  detainees  are  placed  in  the  main 
holding  cell  which  should  contain  no 
more  than  25-30  prisoners.  They  are  then 
individually  pulled  out  to  be  processed 
through  the  booking  procedure.  As  they 
progress  through  booking  they  are  placed 
in  9-by-13  foot  cells  that  contain  metal 
benches  to  seat  12-15  people;  once  they 
complete  the  process  they  enter  quaran- 
tine at  PPS  within  72  hours  of  intake.  At 
least,  that  is  how  it  is  supposed  to  work. 

By  May  2006  the  system  was  not 
functioning  and  prison  officials  become 
concerned  when  the  receiving  room’s 
population  exceeded  100  detainees.  De- 
spite adding  108  more  beds  at  CFCF,  the 


receiving  room  population  soared  to  200. 
On  June  28,  2006,  the  population  of  the 
Philadelphia  prison  system  had  reached 
8,877  - or  1,000  over  capacity. 

Several  things  happened  that  day.  First, 
Commissioner  of  Prisons  Leon  A.  King  II 
wrote  to  the  city  judges,  telling  them  “the 
jails  are  full.”  Next,  prisoners  “were  refusing 
to  eat,  staff  was  refusing  to  come  to  work, 
and  the  atmosphere  was  becoming  ex- 
tremely tense.”  Because  of  the  overcrowding 
crisis,  Commissioner  King  instituted  a new 
policy  that  included  a partial  moratorium 
on  admissions.  The  PPS  put  a hold  on  the 
admission  of  new  arrestees  held  at  the  PAB 
and  in  local  police  districts. 

While  the  partial  moratorium  reduced 
overcrowding  in  the  PPS,  it  created  serious 
overcrowding  problems  at  the  police  districts. 
The  week  before  a preliminary  injunction 
was  issued,  the  City  Managing  Director 
ordered  the  moratorium  discontinued.  The 
director  was  fully  aware  of  the  hearing  set 
for  the  preliminary  injunction  the  following 
week  when  he  ordered  the  cessation  of  the 
policy  on  September  11,  2006. 

Regardless,  the  court  found  “very 
little  occurred  to  eliminate  the  overcrowd- 
ing problem  at  the  prisons”  despite  the 
moratorium,  and  certified  the  suit  as 
a class  action  on  September  28,  2006. 
Pennsylvania  District  Attorney  Lynne 
Abraham  successfully  moved  to  intervene 
in  the  case  under  the  intervenor  provisions 
of  the  PLRA,  in  opposition  to  the  detain- 
ees’ motion  for  a preliminary  injunction. 

The  court  detailed  the  evidence  pre- 
sented at  the  preliminary  injunction 
hearing  and  concluded  that  the  “conditions 
include  the  failure  to  provide  beds  and 
bedding,  the  failure  to  provide  material  for 
personal  hygiene  including  soap,  warm  wa- 
ter, toothpaste,  toothbrushes  and  shower 
facilities,  unsanitary  and  unavailable  toilet 
facilities,  [and]  the  failure  to  provide  for  the 
medical  needs  of  detainees. ...” 

The  summer  overcrowding  caused 
detainees  to  spend  from  three  to  six  days 
to  navigate  the  jail  intake  process.  The 
9-by-13  cells  were  crammed  with  up  to 
35  prisoners  at  a time.  They  were  “so 
crowded  that  there  was  not  enough  room 
for  all  of  the  men  to  sit  down,  even  if  they 
used  the  metal  benches  and  every  inch  of 
the  concrete  floor.”  As  a result,  those  in 
intake  for  “four  or  five  days  were  forced  to 
endure  long  periods  of  time  standing  and, 


if  lucky,  sitting  or  lying  down  overlapping 
with  other  men,  under  a bench,  or  huddled 
next  to  the  toilet  on  the  concrete  floor.” 

No  beds  were  provided,  which  the 
court  found  was  unconstitutional.  Being 
forced  to  sleep  on  metal  benches,  concrete 
floors,  overlapped  on  other  prisoners  and 
“with  their  heads  next  to  toilets”  lasted 
for  some  detainees  in  CFCF  and  police 
custody  for  ten  days. 

No  personal  hygiene  materials  were 
provided  and  the  men  were  forced  to 
share  unsanitary  sinks  and  toilets,  which 
contained  urine  and  rotten  food.  Because 
they  feared  the  toilets  would  overflow  on 
the  very  floors  they  had  to  sit  or  sleep 
on,  the  prisoners  did  not  flush  the  toilets. 
Guards  rarely  allowed  the  use  of  private 
toilets.  Even  when  they  ended  the  intake 
process  and  were  permitted  a shower, 
the  prisoners  encountered  a “disgusting” 
shower  that  was  “slimy”  and  “had  a stink 
about  it.”  They  were  given  “foam  plates 
from  food  wrappers  as  shower  shoes.” 

In  the  local  police  districts,  getting 
something  to  eat  was  a cause  for  celebration. 
Detainees  were  only  provided  “one  cheese 
sandwich  and  an  8-ounce  container  of  water 
every  eight  to  twelve  hours.”  Eventually  the 
PPS  began  sending  one  “cold  package  meal” 
per  day,  which  consisted  of  a salami  sand- 
wich, a sugar  cookie,  a piece  of  fruit  and  a 
pint  of  iced  tea.”  One  prisoner  testified  that 
he  “lost  15  pounds  during  a 5-day  period 
in  which  he  was  in  custody,  and  suffered 
dehydration  and  soreness  from  sleeping  on 
a concrete  floor.” 

Detainees  were  also  denied  medical 
care  during  the  intake  process.  One  de- 
tainee who  was  suffering  from  methadone 
withdrawal  was  ignored  by  guards  for  at 
least  two  to  three  hours,  despite  repeated 
requests  for  assistance.  Several  older  pris- 
oners who  asked  for  medical  assistance 
were  told  “that  if  it  was  not  life  threaten- 
ing or  there  was  no  blood,  there  would  be 
no  assistance.”  Another  who  developed  a 
bleeding  sore  on  an  amputated  toe  was 
told  by  guards  that  “he  should  not  of 
gotten  himself  locked  up.” 

The  court  further  noted  that  detainees 
in  the  quarantine  area  were  triple-celled 
in  two -man  cells.  This  made  it  difficult 
to  maintain  a three-foot  barrier  between 
people  while  sleeping,  which  increased  the 
likelihood  of  transmission  of  infectious 
diseases.  The  court  also  observed  that 
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several  prisoners  had  received  injuries 
such  as  blood  clots  from  being  forced  to 
sleep  curled  under  a bench. 

In  summary,  constitutional  violations 
resulted  due  to  the  failure  to  provide  bed- 
ding, unsanitary/unavailable  toilets,  lack  of 
personal  hygiene  materials,  failure  to  provide 
medical  needs,  and  fire  safety  issues  related  to 
the  overcrowding  and  lack  of  fire  plans. 

The  issues  presented  were  not  new  to 
the  courts,  and  city  officials  had  no  effective 
solutions  to  accompany  their  lack  of  action 
to  resolve  the  problems,  which  were  caused  by 
systemic  overcrowding.  The  court  found  the 
conditions  were  inevitable  and  would  recur. 
Thus,  court  supervision  was  required. 

In  addressing  the  City’s  defenses,  the 
court  found  that  although  the  plaintiffs 
were  no  longer  held  at  the  jail,  the  case  fell 
“into  a narrow  exception  to  the  mootness 
doctrine  that  was  formulated  to  address 
short-term  harms  that  would  otherwise 
evade  judicial  review.”  Additionally, 
the  overcrowded  conditions  prevented 
arrestees  from  seeking  counsel  before 
arraignment.  The  plaintiffs  did  not  have 
to  exhaust  administrative  remedies  under 
the  PLRA  because  such  remedies  are  not 
available  to  those  in  intake. 

The  court  entered  a preliminary 


injunction  holding  that  conditions  at 
the  intake  units  of  the  CFCF,  PAB  and 
police  districts  during  the  summer  of 
2006  “violated  the  constitutional  rights 
of  the  Plaintiffs  and  members  of  the 
Plaintiff  class,”  and  ordered  that  detain- 
ees be  provided  with  all  basic  necessities 
and  not  be  kept  in  holding  cells  for  more 
than  six  hours.  The  city  of  Philadelphia 
was  ordered  to  submit  plans  to  cure  the 
violations  permanently.  “Where  this  case 
goes  from  here  is  entirely  up  to  the  City,” 
the  court  stated.  See:  Bowers  v.  City  of 
Philadelphia , USDC,  E.D.  PA,  (Jan.  25, 
2007),  2007  WL  219651. 

Subsequently,  the  preliminary  injunc- 
tion was  twice  extended  by  court  order,  to 
October  22,  2007.  On  October  10  the  court 
granted  a joint  motion  to  terminate  the  pre- 
liminary injunction  after  a settlement  was 
reached  between  the  parties.  The  court  found 
that  the  “substantive  relief”  provided  through 
the  settlement  would  be  “essentially  coex- 
tensive with  that  which  would  be  achieved 
if  Plaintiffs  were  to  prevail  at  a hearing  on 
a contested  motion  to  extend  the  current 
injunction.”  As  part  of  the  settlement,  the 
City  agreed  to  pay  approximately  $ 1 00,000  in 
total  damages  to  all  but  one  of  the  plaintiffs, 
who  will  go  to  trial  on  individual  claims.  See: 


Bowers  v.  City  of  Philadelphia , USDC,  E.D. 
PA,  Case  No.  06-CV-3229  (Oct.  10,  2007), 
2007  WL  2972556. 

A motion  for  attorney  fees  in  the 
amount  of  $75,182.50,  filed  by  the  plain- 
tiffs’ attorneys  as  the  prevailing  party,  is 
pending.  Previously  the  City  had  paid 
$250,000  in  attorney  fees  and  costs 
through  April  5,  2007  under  a negotiated 
settlement.  The  detainees  were  represented 
by  Angus  Love  and  Su  Ming  Yeh  with  the 
Pennsylvania  Institutional  Law  Project, 
and  the  law  firms  of  Pepper  Hamilton 
LLP  and  Kairys,  Rudovsky,  et  al. 


TYPING 

SERVICES 

Computer  - Typewriter 
ALL  KINDS  OF  TYPING 

“Special  Rates  for  Prisoners” 
Black  / Color  Printing  and  Copying 

SEND  A SASE  FOR  A “FREE”  PRICE 
LIST  AND  MORE  INFORMATION  TO: 

LET  MY  FINGERS  DO  YOUR  TYPING 
Sandra  Z.  Thomas 
P O Box  4178 

Winter  Park,  Florida  32793-4178 
Phone:  407-579-5563 


Butler  Legal 

GROUP  PLLP 

818  18th  Street,  N.W.  Suite  630  & 1010 
Washington,  D.C.  20006 

Ph:  (202)  223-6767  www.ButlerLawFirmDC.Corn  Fax:  (202)  223-3039 

CASE  EVALUATION  - 695.00  - New  laws  may  affect  your  legal 
rights. 

The  Butler  Legal  Group,  PLLP,  is  a D.C. -based  law  firm  concentrating  in  a variety  of  legal  practice  areas  including, 
but  not  exclusive  to,  sentencing,  post  conviction  law  and  civil  cases. 

The  Group  will  provide  legal  analysis  in  the  form  of  a Legal  Case  Evaluation  (the  evaluation).  The  evaluation  will 
be  for  informational  purposes  only.  The  information  contained  within  the  evaluation  should  not  be  considered  exhaustive, 
nor  should  the  evaluation  be  considered  a replacement  for  legal  consultation  with  an  attorney. 

The  evaluation  process  begins  with  you  providing  our  team  with  a concise  statement  of  facts  detailing  fully 
those  issues  that  you  feel  contributed  to  your  wrongful  incarceration  or  negligence  in  civil  cases.  PLEASE  DO  NOT 
SEND  COMPLETE  TRIAL  TRANSCRIPTS.  A CONCISE  STATEMENT  OF  ALL  RELEVANT  AND  RELATED 
ISSUES  WILL  BE  SUFFICIENT  TO  COMPLETE  THE  EVALUATION  PROCESS. 

The  case  evaluation  fee  is  $695.00.  It  should  be  paid  by  money-order,  or  an  Institution  check  and  is  required  in- full 
before  case-related  information  can  be  received  and  a file  on  your  behalf  created.  The  money  order  should  contain  name, 
inmate  number,  and  address  information.  A relative  MAY  pay  the  evaluation  cost  on  your  behalf  either  by  credit  card, 
money  order  or  personal  check.  However  please  be  sure  that  your  relative  includes  your  name  and  inmate  number  on  any 
money  order  or  personal  check  that  they  remit  on  your  behalf. 


Prison  Legal  News 


25 


March  2008 


A Pursuit  of  Prisoners’  Health  and  Safety 

A conversation  with  Elizabeth  Alexander,  director 
of  the  ACLU’s  National  Prison  Project 


Thirty-seven  years  ago,  Elizabeth 
Alexander  graduated  from  Yale 
Law  School  and  planned  to  enter  the  field  of 
welfare  law  When  her  husband  was  offered  a 
teaching  job  Madison,  Wisconsin  it  changed 
the  course  of  her  legal  career.  “The  only  job 
I could  find  available  was  a part-time  clinical 
position  at  the  University  of  Wisconsin  Law 
School,”  she  recalls.  Alexander  supervised 
students  in  a program  that  provided  services 
to  prisoners  at  the  maximum  security  state 
hospital.  “The  place  was  extraordinarily, 
psychologically  abusive  to  the  people  con- 
fined there,”  she  says.  What’s  more,  a contract 
between  the  organization  and  the  institution 
precluded  any  legal  action. 

That  experience  shaped  her  interest 
in  law.  Specifically,  she  wanted  to  focus 
on  the  health  and  safety  of  prisoners  in 
America. 

In  1981,  she  was  offered  a position 
at  the  National  Prison  Project  (NPP) 
in  Washington,  DC,  a program  of  the 
American  Civil  Liberties  Union.  Twenty- 
six  years  later,  Alexander,  62,  is  the  NPP’s 
executive  director.  The  organization, 
which  was  created  in  1972,  employs  five 
full-time  staff  attorneys  and  has  an  annual 
operating  budget  of  $2  million.  It  aims 
to  reduce  prison  overcrowding,  improve 
medical  care  for  prisoners,  and  minimize 
the  reliance  on  incarceration  as  a criminal 
justice  sanction. 

“It’s  always  been  one  of  our  priorities 
to  work  on  health  and  safety  issues,”  Alex- 
ander explains.  “The  single  largest  category 
of  cases  we  handle  involves  health  issues. 
We’re  also  concerned  about  safety  issues  in 
terms  of  violence  from  staff  and  violence 
from  uncontrolled  institutions.” 

A few  recent  cases  handled  by  the 
NPP  have  put  the  organization’s  pursuits 
in  headlines. 

In  November  2007,  the  NPP  reached 
an  agreement  with  the  Mississippi  Depart- 
ment of  Corrections  (MDOC)  aimed  at 
improving  conditions  for  inmates  at  the 
notorious  “Unit  32”  supermax  facility  in 
Aberdeen,  Miss.  According  to  the  agree- 
ment, the  MDOC  must  remove  hundreds 
of  mis-classified  and  mentally  ill  prisoners 
from  supermax  confinement,  improve 
basic  mental  health  care,  and  impose 


by  Todd  Matthews 

restrictions  on  the  use  of  force  by  prison 
guards.  According  to  the  NPP,  last  year 
“Unit  32”  was  the  site  of  a series  of  homi- 
cides, a suicide,  and  the  discovery  of  a gun 
in  a prisoner’s  cell.  [The  settlement  will  be 
reported  in  next  month’s  PLN.] 

In  Lebruary  2006,  CBS’s  60  Minutes 
aired  a report  about  a mentally  ill,  21- 
year-old  Michigan  prisoner  who  spent  five 
days  in  August  2006  shackled  to  a cement 
slab  — a form  of  punishment  for  flooding 
his  cell.  The  prisoner,  Timothy  Souder, 
failed  to  receive  medical  attention,  and 
died  from  hyperthermia  and  dehydration. 
In  October  2006,  the  NPP  took  the  prison 
operators  to  court.  A federal  judge  issued 
a preliminary  injunction  barring  the  use 
of  mechanical  restraints  outside  a medical 
setting,  and  ordered  an  overhaul  of  the 
prison’s  mental  health  operations. 

The  NPP  has  also  been  involved  in 
cases  seeking  air-conditioning  in  prisons 
where  heat  waves  present  a threat  to  prison- 
ers. Last  July,  a judge  ordered  the  Michigan 
Department  of  Corrections  to  install  two 
air-conditioning  units  at  the  Southern 
Michigan  Correctional  Lacility  after  two 
people  died  from  heat-related  causes.  “Put- 
ting people  in  these  closed  cells  without 
ventilation  is  becoming  more  dangerous,” 
says  Alexander,  who  sees  the  issue  a com- 
mon problem  in  prisons  nationwide. 

Despite  these  successful  cases,  the 
biggest  challenge  facing  NPP’s  work  is  the 
Prison  Litigation  Reform  Act  (PLRA).  The 
law,  passed  in  1996,  makes  it  difficult  for 
prisoners  to  file  lawsuits  in  federal  court. 
Today,  a prisoner  must  try  to  resolve  all 
aspects  of  their  complaint  through  the 
prison’s  grievance  procedure.  A prisoner 
must  also  pay  court  filing  fees  in  full,  with 
no  room  for  waivers.  In  cases  of  mental 
or  emotional  injury,  prisoners  must  show 
proof  of  physical  injury.  Linally,  each 
lawsuit  or  appeal  that  is  filed  and  then  dis- 
missed by  a judge  because  it  is  “frivolous, 
malicious,  or  does  not  state  a proper  claim” 
counts  as  one  “strike.”  After  three  strikes, 
a prisoner  must  pay  up  front  for  all  court 
costs  should  he  or  she  file  another  claim. 

“The  [PLRA]  has  made  litigation 
more  difficult,”  says  Alexander.  “We  now 
have  more  men,  women,  and  children 


locked  up,  and  with  virtually  no  access 
to  courts.” 

Still,  Alexander  remains  motivated 
in  her  work. 

“I  think  I’m  extraordinarily  lucky,” 
she  adds.  “I  believe  in  the  work  I’m  do- 
ing. Many  of  my  law  school  classmates,  at 
times,  are  working  for  clients  whose  causes 
they  don’t  believe  in.  I always  believe  in 
the  causes,  and  I couldn’t  be  luckier  do- 
ing this  work.  My  concern  about  clients 
gives  me  all  the  motivation  I would  need 
to  keep  doing  this.” 

Prison  Legal  News  recently  spoke 
with  Alexander  to  get  her  thoughts  on  a 
variety  of  issues  related  to  conditions  of 
confinement,  and  her  work  at  the  NPP. 

On  Challenges  NPP  Faces  In  Affecting  The 
High  Rates  Of  Incarceration 

One  of  the  problems  is  that  a number 
of  the  doctrines  of  the  Supreme  Court 
make  it  virtually  impossible  to  attack  the 
real  problem,  which  is  the  enormous  num- 
ber of  people  coming  in  at  the  front  end. 
It  makes  it  difficult  to  do  any  litigation 
around  that.  At  the  NPP,  we  have  primar- 
ily focused  on  the  back-end.  Even  though 
conditions  of  confinement  are  terribly 
important  issues,  every  year  the  failure 
to  provide  decent  conditions  kills  lots  of 
people.  What  would  really  be  far  more  ef- 
fective would  be  some  attack  on  the  front 
end.  But  all  sorts  of  doctrines  make  it 
impossible  to  sue  over  sentence  process- 
ing. A whole  range  of  decisions  make  it 
very  difficult  to  show  the  racial  impact 
of  our  sentencing  policy,  in  particular, 
discrimination  in  death  penalty  sentences. 
It’s  very  difficult  to  show  selective  prosecu- 
tion. There’s  a whole  interlocking  range 
of  doctrines  that  have  put  much  of  this 
out  of  bounds,  and  what  we’re  left  with  is 
trying  to  save  peoples’  live  once  they  are 
enmeshed  in  the  prison  system. 

On  Why  More  Law  Firms  Or  Organiza- 
tions Don’t  Tackle  Confinement  Conditions 
On  Behalf  Of  Prisoners 

That’s  a good  question.  I don’t  really 
have  an  answer.  A decade  ago,  there  were 
more  state  programs,  but  funding  has  been 
difficult.  The  irony  is  that  as  the  prison 
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population  has  grown  so  much,  courts 
have  become  more  conservative.  We  now 
have  more  men,  women,  and  children 
locked  up,  and  with  virtually  no  access 
to  courts.  If  you  were  to  take  the  number 
of  people  in  prisons  and  jails,  and  gather 
them  into  a single  city,  it  would  be  the 
fourth  largest  city  in  the  country. 

On  NPP’s  Criteria  For  Accepting  Cases 
And  Pursuing  Litigation 

Often,  lawyers  or  ACLU  affiliates 
request  our  assistance  in  cases  that  come 
to  their  attention.  Occasionally,  a prisoner 
will  write  to  us.  Or  we  become  involved 
because  a judge  asks.  In  the  last  couple 
decades,  we’ve  had  five  supreme  court  ar- 
guments - two  were  because  the  Supreme 
Court  asked  us  to  represent.  Almost  all  the 
litigation  that  we  do  nationwide  involves 
class  actions.  Statewide,  we  are  less  likely  to 
take  a class  action  case  because  these  days 
the  evidentiary  burden  to  prove  Eighth 
Amendment  violations  is  so  huge,  taking 
on  a whole  state  is  virtually  prohibitive.  The 
Supreme  Court  has  developed  a number  of 
doctrines  that  make  this  litigation  very  dif- 
ficult. It’s  a question  of  resources.  We  have 
eight  lawyers  at  any  given  time,  and  we  are 
involved  with  cases  in  20-25  states.  Take  a 
case  like  Ruiz  vs.  Estelle,  in  Texas,  where  we 
spent  more  than  $1  million  on  discovery.  It 
would  cost  several  times  that  today. 


requirement  to  show  an  Eighth  Amendment 
violation.  Also,  there  is  the  requirement,  in 
Rhodes  v.  Chapman , of  providing  very  spe- 
cific proof  of  a specific  condition  that  causes 
a deprivation  of  a human  need  and  a danger 
to  the  prisoner.  Since  1996,  the  huge  problem 
has  been  the  exhaustion  requirements  and 
other  effects  of  Prison  Litigation  Reform  Act 
(PLRA).  The  National  Prison  Project  did  a 
study  and  looked  at  about  300  pro  se  prisoner 
cases  where  prisoners  were  affected  by  the 
range  of  procedural  decisions  on  the  Sixth 
circuit.  Only  five  out  of  300  had  survived 
initial  screening.  That’s  the  devastation  the 
PLRA  has  caused. 

On  The  Distinction  Between  Incarceration 
As  A Form  Of  ‘Punishment’  Versus  A Form 
Of  ‘ Rehabilitation ’ Toward  Preparing  Pris- 
oners For  Release  Into  Society- At-Large 
First  of  all,  that’s  another  area  that 
the  Supreme  Court  has  put  off  limits  for 
litigation.  This  is  an  issue  of  public  opin- 
ion and  legislation.  While  there  has  been 
a massive  increase  of  people  in  prison  for 
drug  violations,  there  is  some  optimism. 
In  recent  years,  there  is  a counter-trend 
to  prisoner  bashing  that  has  gone  on  for 
politicians  - the  Second  Chance  Act.  It 
is  one  ground  for  hope  that  at  least  some 
people  are  realizing  that  our  criminal 
justice  system  is  dysfunctional  and  needs 
some  change.  But  we  need  to  go  on  from 


the  Second  Chance  Act.  Are  we  really 
protecting  public  safety  by  sending  this 
incredible  tsunami  of  people  into  the  sys- 
tem? Isn’t  this  counterproductive  to  crime 
control  in  itself?  That’s  a matter  of  public 
policy  where  we  have  to  go  from  here. 

On  NPP’S  Future 

In  order  for  NPP  to  grow,  the  PLRA 
has  to  be  repealed,  including  restrictions 
on  attorney  fees.  Right  now,  we  are  de- 
pending on  individual  donations  through 
the  ACLU  to  support  our  work.  We  can 
no  longer  support  our  work  through  at- 
torney fees.  But  there  are  a couple  things 
we’re  looking  at.  One  of  the  growing 
issues,  of  course,  is  immigration  detain- 
ees. A year  ago,  we  added  challenging 
immigration  detention  to  the  things  we 
work  on.  We  also  work  on  juvenile  issues. 
There  continue  to  be  new  challenges.  But 
the  biggest  thing  that  needs  to  be  done 
is  a fundamental  change  in  our  criminal 
justice  system.  We  just  have  way  too  many 
people  who  are  caught  in  the  maw  of  jails 
and  prisons.  No  other  country  does  it  the 
way  we  do.  We’ve  got  to  change. 

Todd  Matthews  is  an  independent  journalist 
based  in  Seattle,  Washington.  This  is  the 
second  in  an  ongoing  series  of  interviews 
with  the  top  prison  and  jail  litigators  in 
the  country. 


On  The  Evolution  Of  Litigation  On  Behalf 
Of  Prisoners  Since  Alexander  Became  An 
Attorney  In  1971 

It  is  much,  much  harder.  A very  conser- 
vative Supreme  Court  has  imposed  a number 
of  requirements.  One  is  the  state-of-mind 
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Marcia  G.  Shein  is  the  owner  and  founder 
of  the  Federal  Criminal  Law  Center.  She 
is  a nationally  recognized  Federal 
Criminal  Defense  Attorney.  Any  state 
criminal  representation  or  assistance  is 
limited  to  the  State  of  Georgia 


Putting  an  experienced  attorney  on  your  side  can  make  a difference 
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Factor  8:  the  Arkansas  Prison  Blood  Mining  Scandal 
Movie  review  and  Director  Interview 


Filmmaker  Kelly  Duda’s  first 
documentary,  Factor  8:  the  Ar- 
kansas Prison  Blood  Scandal , chronicles 
the  decades  of  abuse  towards  prisoners 
and  patients  from  blood  mining  in  search 
of  profits.  Traveling  back  to  his  home 
state  of  Arkansas  , Duda  comes  face-to- 
face  with  the  bureaucrats  in  government 
and  business  ready  to  kill  to  cover  up  the 
scandal.  Indeed,  Duda  interviews  several 
whistleblowers  who  are  afraid  for  their 
lives  due  to  the  interview,  some  sleeping 
with  loaded  shotguns  at  their  headboards 
and  others  expecting  to  receive  lockdown 
time  in  prison  for  their  crime  of  uncover- 
ing the  truth. 

Involving  an  international  scheme  of 
selling  HIV+  and  Hepatitis  infected  blood 
from  the  Cummins  Unit  prison  in  Arkan- 
sas to  Continental  Pharma  Cryosan  Inc. 
in  Canada  for  use  as  the  blood-clotting 
agent,  Factor  VIII.  While  international  at- 
tention to  the  issue  has  been  pronounced, 
the  American  press  has  been  hesitant  to 
address  the  story,  presumably  because  of 
its  controversial  nature  involving,  among 
others,  the  former  Governor  of  Arkansas 
and  later  US  President  Bill  Clinton. 

This  straight-for-the-throat  film  some- 
times seeks  to  explain  more  than  it  can, 
which  is  understandable  given  its  scope 
of  a scandal  ranging  from  knowledge  of 
Hepatitis  and  HIV  infected  blood  in  the 
1970s  to  the  thousands  of  hemophiliacs 
and  prisoners  still  dying  from  infections 
today.  What  Factor  8 sometimes  lacks  in 
clarity,  it  makes  up  for  in  the  overwhelm- 
ing body  of  evidence  that  batter  down 
every  last  defense  by  prison  officials  and 
the  plasma  shipping  company  Health 
Management  Associates. 

Duda  snaps  from  interview  to  inter- 
view with  occasional  interjections  showing 
prisoners  working  plantation-style  work 
and  giving  blood  in  a stark  medical  facil- 
ity with  countless  rows  of  donors.  The 
Arkansas  prison  system  was  declared 
unconstitutional  in  Holt  v.  Sarver  in  1969. 
Until  the  late  1970s, Arkansas  was  one  of  a 
few  states  where  the  Department  of  Cor- 
rections cost  the  state  very  little  to  operate 
because  the  prisoners  ran  the  facilities 
themselves  and  farmed  their  own  food. 
Trusted  prisoners  were  charged  by  war- 
dens to  guard  other  prisoners  with  guns. 


by  Brandon  Eng 

Prisoners  also  ran  the  blood  program.  The 
abuses  associated  with  this  system  are  leg- 
endary and  were  even  made  into  the  1980 
Robert  Redford  movie  Brubaker. 

In  1981,  Rolf  Kaestel  received  a life 
sentence  without  parole  for  robbing  a taco 
stand  of  $256  with  a water  pistol.  Kaestel 
plays  an  important  role  in  the  film  as  that 
of  the  independent  source  and  program 
participant  of  and  a licensed  paralegal. 
Kaestel’s  reward  for  speaking  out  about 
the  scandal  was  an  involuntary  transfer 
to  a Utah  State  Prison  for  23  hours  a day 
lockdown  while  losing  20  years  of  his  pos- 
sessions. An  Arkansas  Assistant  Attorney 
General  admitted  that  his  transfer  was  a 
retaliatory  act. 

Kaestel  is  not  the  only  retaliatory 
casualty  of  the  scandal.  Cecil  Boren,  an 
assistant  warden  at  the  Cummins  Unit, 
talked  to  Canadian  reporters  about  the 
blood  program.  As  a result,  convicted 
killer  Kenneth  Williams  managed  to 
escape  from  prison  and  shot  and  killed 
Boren.  Duda  draws  upon  the  implausi- 
bility  of  the  multiple  scenarios  brought 
up  by  investigators  as  to  how  Williams 
could  have  escaped.  The  situation  clearly 
disturbs  several  of  Duda’s  interviewees, 
who  give  themselves  bleak  predictions  for 
their  futures. 

Prison  Legal  News  recently  inter- 
viewed filmmaker  Kelly  Duda  himself 
on  his  film: 

PLN:  Why  did  this  project  take  over 
5 years  to  film? 

Duda:  Well  first  of  all,  I had  to  do 
the  job  of  20  men.  And  the  project  was 
entirely  self-financed.  In  addition,  when  I 
began  looking  into  the  subject  there  was 
little  to  go  on  - not  much  more  than  a few 
rumors  and  allegations. 

I literally  had  to  dig  up  the  story  — 
one  dating  back  many  years  — and  piece 
it  all  together.  A story,  I might  add,  that 
the  powers  that  be  did  not,  and  still  do 
not,  want  told. 

Imagine,  accidentally  coming  across 
what  appears  to  be  a crime  that  occurred 
many  years  ago  that  involves  powerful 
men,  institutions  and  corporations,  and 
having  to  unearth  it,  build  a case  and 
expose  it,  all  by  yourself. 

PLN:  At  what  point  did  you  realize  just 
how  deep  you  had  been  sucked  in? 


Duda:  When  I started  seeing  the 
whole  familiar  cadre  of  names  from 
other  political  scandals  popping  up  in 
this  one. 

Also  when  I realized  how  much  mon- 
ey was  being  made  and  the  international 
scope  of  the  scandal. 

The  whole  operation  was  a cash  cow 
- where  the  numbers  of  donors  could  be 
underreported  and  the  proceeds  could  be 
pocketed. 

And  when  I realized  that  the  prison 
system,  the  state  of  Arkansas,  the  drug 
companies  and  the  U.S.  federal  gov- 
ernment all  knew  how  dangerous  this 
blood  was  yet  allowed  the  operation  to 
continue. 

In  other  words,  all  the  doors  were 
left  open  for  the  selling  of  this  high  risk 
product  to  continue.  Suddenly,  it  became 
clear  that  this  was  not  just  a small,  un- 
known, backwoods  operation.  It  was  a 
multi-million  dollar  scheme  that  tentacled 
out  far  and  wide. 

PLN:  How  would  you  characterize 
your  experience  with  the  “old  boy  net- 
work?” 

Duda:  Well,  frustrating  to  say  the 
least.  The  South  is  like  a big  old  house 
where  what  goes  on  inside  that  house 
isn’t  supposed  to  be  talked  about  or  taken 
outside  that  house  no  matter  what...  So, 
how  do  you  get  people  to  talk?  Never 
mind  the  officials,  how  do  you  convince  a 
single  mother  of  three  to  talk  about  her 
experiences  working  in  the  prison  blood 
program  when  she’s  afraid  that  her  house 
is  going  to  be  burned  down  if  she  does? 
That  sort  of  thing. . . . And  then  there’s  try- 
ing to  track  down  important  documents 
and  records  that  ended-up  disappearing  or 
being  shredded.  That  happened  numerous 
times  at  the  prison  and  state  government 
levels,  the  federal  FDA,  as  well  as  in  the 
federal  governments  of  Canada  and  the 
United  Kingdom.  I soon  realized  that  the 
“old  boy  network”  extended  well  beyond 
the  state’s  border’s  as  there  were  plenty  of 
people  involved  outside  “the  house”  that 
didn’t  want  someone  like  me  snooping 
around.  Nevertheless,  as  you  saw  in  the 
documentary,  I did  manage  to  get  people 
to  talk  and  dig  up  some  very  interesting 
and  revealing  records. 

On  a more  personal  level,  I was  fol- 
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lowed,  had  my  tires  slashed,  my  house 
was  broken  into,  reporter’s  notes  of  mine 
were  stolen  and  posted  mysteriously  on 
the  Internet,  my  wife  left  me,  and  I was 
sued,  among  other  things. 

PLN:  Is  this  an  exceptional  case,  or 
do  you  see  similar  problems  in  the  prison 
or  medical  world? 

Duda:  This  is  what  happens  when 
we  turn  a blind  eye  as  to  what  goes  on 
in  our  prisons.  What  happened  in  Cum- 
mins didn’t  stay  in  Cummins.  Instead, 
like  Pandora’s  box,  the  horrors  existing 
in  the  Arkansas  penitentiary  system  were 
unleashed  onto  the  outside  world.  Was 
Arkansas  exceptional?  Yes.  But  in  many 
ways  all  prisons  are  the  same  in  the  chal- 
lenges we  as  a society  face  in  dealing  or  not 
dealing  with  badly  needed  reforms. 

I think  it’s  safe  to  say  that  most  in- 
mates don’t  get  state-of-the-art  medical 
attention.  In  Arkansas  ’s  prisons,  the 
medical  care  was  deplorable. 

From  the  inception  of  the  blood  pro- 
gram at  Cummins  there  were  problems. 
Long  before  AIDS,  the  prison  system  had 
experienced  several  outbreaks  of  viral 
hepatitis  (some  of  these  directly  connected 
to  the  plasma  program)  that  resulted  in 
hundreds  of  infections  and  an  undeter- 


mined number  of  deaths  as  was  detailed 
in  investigations  by  the  CDC  and  National 
Institute  of  Health  (NIH).  Despite  these 
problems,  and  the  acknowledged  danger 
to  the  public,  the  operation  was  allowed 
to  continue.  Why?  Money.  Inmates’  blood 
was  seen  as  cheap  and  plentiful.  Then  in 
1983,  the  FDA  shutdown  the  Arkansas 
prison  plasma  program  due  to  severe  regu- 
latory violations  and  failed  international 
recalls  of  tainted  blood.  Months  later  the 
prison’s  license  was  revoked.  However, 
what  did  the  state  of  Arkansas  do  under 
Gov.  Bill  Clinton?  Everything  it  could  to 
get  the  program  up  and  running  again. 
In  1984,  in  the  midst  of  AIDS  hysteria, 
the  plasma  program  restarted  and  it  was 
business  as  usual  for  another  decade  until 
the  operation  closed  its  doors  for  good  due 
to  lack  of  a buyer. 

PLN:  Do  you  think  the  lack  of  atten- 
tion to  this  issue  is  from  a lack  of  interest 
or  from  deliberate  cover-up  efforts? 

Duda:  First  of  all  you  have  to  realize 
that  the  media  are  pack-minded. 

Some  outlets  will  see  this  as  an  old 
story  that  affects  two  populations  that 
no  one  cares  about:  prisoners  and  for- 
eigners. 

However,  it  isn’t  an  old  story  because 


until  now  the  full  story  hasn’t  been  told 
and  people  are  still  dying  because  of  what 
happened.  And  the  victims  were  not  just 
limited  to  patients  in  Canada , Europe  and 
Asia  . Americans  also  were  recipients  of 
this  bad  blood. 

Others  will  see  it  as  too  fantastic  to 
believe.  Like  some  UFO  story  or  another 
Clinton  conspiracy  tale  blamed  on  the 
“vast  right  wing  conspiracy.” 

Then  there  are  the  media  outlets  that 
have  been  too  afraid  of  the  story.  No  ques- 
tion about  that.  Obviously,  the  Clinton 
angle  spooks  many. 

One  network  told  me  that  it  was  “not 
prepared  to  open  a can  of  worms  like 
this.”  Another  told  me  that  my  approach 
was  wrong.  When  I asked,  “What  do  you 
want  me  to  do,  cut  me,  my  narration  and 
Clinton  out?”  The  response  back  was 
“yes.”  Make  no  mistake  about  it  the  media 
has  its  own  agendas  too.  Other  examples; 
earlier  in  the  year,  a planned  screening  at 
the  CDC  headquarters  in  Atlanta  (which 
was  to  include  a panel  discussion)  was 
suddenly  spiked  without  explanation.  In 
Arkansas  , the  Hot  Springs  Documen- 
tary Film  Festival  refused  to  show  the 
film  - despite  the  fact  that  it  had  already 
screened  in  Park  City  , Hollywood  and 
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Factor  8 (cont.) 


London.  I could  go  on  and  on  and  on. 

The  problem  as  I see  it  is  we  are  in 
a place  in  this  country  where  most  of  us 
don’t  want  our  world  views  challenged. 
We  say  we  want  the  truth,  but  we  only 
want  our  “truth.” 

This  is  a story  about  how  greed 
and  politics  destroyed  lives.  And  is  still 
destroying  them.  People  are  still  dying 
from  what  happened,  and  the  same  greed 
and  politics  that  allowed  this  to  happen 
is  also  preventing  the  story  from  being 
widely  told.  Remember  there  are  power- 
ful people,  institutions  and  corporations 
whose  reputations  are  at  stake. 

PLN:  It  is  unclear  if  Clinton ’s  role 
was  one  of  active  negligence  or  active 
pursuance,  what  evidence  do  you  have  for 
either? 

Duda:  While  Governor  Clinton 
generally  did  not  attend  prison  board 
meetings,  his  cabinet  members  did,  and 
Bill  Clinton’s  Chief  of  Staff,  Betsey 
Wright,  attended  several  meetings  where 
safety  problems  with  the  plasma  program 
were  discussed,  including  two  FDA  recalls 
of  tainted  prison  plasma  in  1983  and  revo- 
cation of  the  federal  license  in  1984.  The 
state  convinced  federal  regulators  to  allow 
the  plasma  program  to  start  up  again  six 
months  later  with  the  approval  of  the 
Board  of  Correction.  That  board  was 
comprised  of  four  (out  of  five)  Clinton 
appointees  — including  the  chairman. 

The  president  of  Health  Management 
Associates  (the  private  company  that 
managed  the  prison  blood  program)  was 
Leonard  Dunn,  a political  supporter  of 
Governor  Clinton  who  also  served  as  the 
finance  chairman  for  his  re-election  cam- 
paign. Dunn  was  also  given  a patronage 
appointment  by  Clinton. 

Prison  officials  described  Clinton 
as  being  very  knowledgeable  about  the 
conditions  and  problems  at  the  Arkansas 
Department  of  Correction.  Prior  to  be- 
coming governor,  Clinton,  as  the  Attorney 
General,  argued  on  behalf  of  the  state 
regarding  the  status  of  the  prison  system 
conditions  before  the  federal  courts  when 
it  was  still  deemed  unconstitutional. 

Also  please  know  that  the  problems 
with  the  plasma  program  were  reported 
about  in  daily  newspapers. 

So,  with  all  that  in  mind,  I ask  you, 
if  all  the  governor’s  men  knew  and  the 
public  was  being  told,  how  could  Clinton 
not  know  what  was  happening? 


I would  welcome  an  opportunity  to 
ask  Mr.  Clinton  about  his  role  in  this,  but 
unfortunately  all  my  requests  to  interview 
him  have  all  been  turned  down.  And  the 
victims’  pleas  for  answers  from  him  have 
been  ignored.  FJ 


On  August  10,  2007,  the  U.S.  Dis- 
trict Court  for  the  Western  District 
of  Washington  granted  class  certification 
to  a group  of  disabled  prisoners  who  were 
not  allowed  to  participate  in  work  release 
programs  due  to  their  disabilities. 

Plaintiff  Rickey  Peralez  claimed  in 
his  federal  civil  rights  suit  that  he  was 
denied  admittance  to  a work  program 
based  solely  on  his  disability.  He  had  been 
sentenced  to  20  months  in  the  Washington 
Department  of  Corrections  (WDOC). 
Under  WDOC  policy,  prisoners  within 
1 80  days  of  their  release  dates  are  eligible 
for  work  release  programs. 

The  work  release  programs  are  highly 
desirable;  prisoners  placed  in  such  pro- 
grams are  allowed  to  obtain  jobs  in  the 
community,  thereby  earning  wages  com- 
parable to  workers  in  the  free  world.  They 
can  also  obtain  needed  documents  such  as 
driver’s  licenses  and  Social  Security  cards. 

Moreover,  since  the  WDOC  attempts 
to  place  work  release  prisoners  near  their 
hometowns,  they  are  able  to  reestablish 
familial  relationships  - which  research  has 
shown  is  crucial  to  reintegration  following 
release  and  reducing  recidivism  rates. 

Peralez,  who  suffers  from  a degen- 
erative bone  disease  known  as  Hereditary 
Rheumatoid  Arthritis  and  is  often  confined 
to  a wheelchair,  was  denied  admittance 
to  the  work  release  program  due  solely 
to  his  disability,  based  on  his  score  on 
a work  release  rating  system  known  as 
PULHESDXT. 

Making  no  headway  after  filing 
numerous  requests  and  grievances  with 
prison  officials,  Peralez  was  ultimately 
forced  to  obtain  legal  assistance  from 
Columbia  Legal  Services.  Finally,  in  Oc- 
tober 2006  - approximately  three  weeks 
before  his  scheduled  release  date  - Peralez 
was  admitted  to  a work  release  program 
following  correspondence  from  his  attor- 
neys. Even  so,  upon  his  transfer  he  was 
not  allowed  to  participate  in  any  of  the 
advantages  offered  to  other  work  release 
prisoners,  such  as  financial  assistance  and 
community  employment,  because  he  had 


For  more  information  about  the  movie  and 
the  Arkansas  DOC’s  blood  mining  program 
go  to  Dudas  website : www.factor8movie. 
com.  PLN  is  distributing  the  DVD.  Cost  for 
each  DVD  is  $21.95,  plus  $6.00  shipping.  It 
can  be  ordered  by  phone,  mail  or  online. 


so  little  time  left  to  serve  on  his  sentence. 

His  civil  rights  lawsuit  alleged  vi- 
olations under  the  Americans  with 
Disabilities  Act  and  the  Rehabilitation 
Act,  and  specifically  requested  class 
certification  for  other  similarly  situated 
prisoners  who  may  not  have  the  ability  to 
pursue  such  complicated  claims  against 
the  prison  system. 

U.S.  Magistrate  Judge  J.  Kelley 
Arnold  granted  class  certification  to  all 
disabled  state  prisoners  who  were  denied 
participation  in  a WDOC  work  release 
program  based  on  their  disabilities,  and 
who  sought  damages  for  no  more  than 
180  days  of  lost  wages  as  a result.  See: 
Peralez  v.  Washington  State  Department 
of  Corrections,  USDC  WD  WA,  Case 
No.  C06-5625-JKA,  2007  WL  2332455 
(unpublished). 

On  January  8, 2008,  the  District  Court 
granted  the  prisoner  plaintiffs’  motion  for 
partial  summary  judgment,  holding,  “To  the 
extent  the  Washington  State  Department 
of  Corrections  (DOC)  utilizes  a practice 
of  scoring  inmate  offenders  according  to 
the  numerical  profiling  system  known  as 
PULHESDXT  - and  then  uses  that  score 
as  a motivating  factor  to  exclude  otherwise 
eligible  ADA  disabled  offenders  from  the 
DOC’s  Work  Release  Program  - such 
practice  violates  Title  II  of  the  Americans 
with  Disabilities  Act,  Section  504  of  the 
Rehabilitation  Act,  and  42  U.S.C.  1983.” 
See:  Peralez  v.  Washington  State  Department 
of  Corrections,  USDC  WD  WA,  Case  No. 
C06-5625-JKA  (Jan.  8,  2008). 

Peralez  is  represented  by  Edwin  S. 
Budge  and  Erik  J.  Heipt  of  the  Seattle, 
Washington  law  firm  Budge  & Heipt.  The 
case  is  ongoing  and  PLN  will  report  the 
outcome.  FJ 
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PLN  Obtains  Injunction  Against  Fulton  County  Jail  in  Censorship  Suit 

by  Alex  Friedmann 


On  February  4,  2008  the  U.S. 
District  Court  for  the  Northern 
District  of  Georgia  (Atlanta  Division) 
granted  a preliminary  injunction  in  a 
lawsuit  filed  by  Prison  Legal  News  over 
censorship  at  the  Fulton  County  Jail. 

PLN  brought  suit  against  Fulton 
County  and  Sheriff  Myron  Freeman  on 
October  22, 2007  due  to  a mail  policy  that 
prohibited  prisoners  from  receiving  any 
books,  magazines  or  newspapers  other 
than  religious  materials.  The  same  policy 
had  been  challenged  in  federal  court  in 
2002  and  found  to  be  unconstitutional, 
yet  the  jail  continued  to  enforce  the  policy 
and  PLN  subscriptions  delivered  to  the 
facility  were  rejected  and  destroyed.  [See: 
PLN,  Dec.  2007,  p.30]. 

At  a January  31,  2008  court  hearing, 
the  defendants  “conceded  that  the  old 
mail  policy  that  was  in  effect”  at  the  time 
the  suit  was  filed  was  unconstitutional. 
However,  because  Sheriff  Freeman  had 
since  instituted  a new  mail  policy  that 
allowed  prisoners  to  receive  publica- 
tions, the  County  claimed  the  motion  for 
preliminary  injunctive  relief  was  moot. 
PLN  argued  an  injunction  was  necessary 
to  prevent  the  jail  from  reverting  to  the 
old  policy. 

Applying  the  four-prong  test  set  forth 
in  Horton  v.  City  of  St.  Augustine,  272 
F.3d  1318, 1326  (1 1th  Cir.  2001),  the  court 
held  that  PLN  had  already  succeeded  on 
the  merits  for  the  purpose  of  seeking  a 
preliminary  injunction,  as  the  defendants 


conceded  the  old  mail  policy  was  uncon-  Fulton  County,  USDC  ND  GA,  Case  No. 
stitutional;  that  PLN  had  demonstrated  l:07-cv-2618-CAP. 
irreparable  harm  due  to  infringement  of 
First  Amendment  rights;  that  upon  weigh- 
ing the  balance  of  injury,  there  would 
be  no  harm  to  the  defendants;  and  that 
prohibiting  the  jail 
from  using  an  un- 
constitutional mail 
policy  would  serve 
the  public  interest. 

Finding  that 
PLN  had  met  all 
the  requirements 
for  a preliminary 
injunction,  U.S. 

District  Court 
Judge  Charles  A. 

Panned,  Jr.  granted 
the  motion.  The 
Fulton  County  Jail 
was  enjoined  from 
using  the  old  mail 
policy  that  prevent- 
ed prisoners  from 
receiving  books  and 
publications,  and 
ordered  to  notify 
PLN  and  the  court 
should  it  “make  any 
changes  in  the  new 
mail  policy.” 

PLN  will  report 
the  final  outcome  in 
this  case.  See:  Pris- 
on Legal  News  v. 
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Who’s  Monitoring  Prison  Medical  Contract 
Requirements  in  New  Jersey?  No  One 


LN subscribers  often  read  reports 
about  the  effects  of  privatized 
prisoner  health  care  and  the  spread  of 
privatization  to  prison  and  jail  systems 
throughout  the  nation.  These  real-life 
stories  of  prisoner  deaths,  maimings  and 
suffering  occur  even  when  the  corrections 
agency  has  a contract  that  describes  the 
services  to  be  performed  and,  often,  ways 
to  determine  performance  standards  and 
impose  penalties  for  failure  to  meet  those 
standards.  In  the  face  of  grossly  defi- 
cient health  care  despite  such  oversight, 
one  is  led  to  ask:  Who  is  overseeing  the 
provision  of  privatized  prison  medical 
services? 

That  question  was  recently  answered 
as  it  relates  to  the  contract  between  the 
New  Jersey  Department  of  Corrections 
(NJDOC)  and  Correctional  Medical  Ser- 
vices (CMS)  for  prison  dental  care.  The 
New  Jersey  Office  of  Inspector  General 
(OIG)  found  that  the  NJDOC’s  Assistant 
Commissioner  of  Administration  (ACA) 
was  responsible  for  overseeing  CMS’s 
compliance  with  its  contract. 

The  OIG  found  that  despite  the  AC  As 
knowledge  that  CMS  had  missed  contract 
deadlines  for  provision  of  services,  the 
NJDOC  did  not  impose  penalties  on  the 
company.  In  other  words,  no  one  took  any 
remedial  action. 

The  NJDOC  contracted  with  CMS 
on  February  1 , 1996  to  take  over  the  state’s 
operation  of  health  care  delivery  to  pris- 
oners. Three  extensions  to  that  contract 
ensued,  with  the  contract  expiring  on 
March  31, 2005.  To  supply  dental  services, 
CMS  contracted  with  Correctional  Dental 
Associates  (CDA),  which  was  formed  by 
a senior  staff  dentist  and  chief  of  dental 
services  at  the  New  Jersey  State  Prison  in 
anticipation  of  privatization  of  the  state’s 
prison  dental  care. 

During  the  original  contract  period 
the  NJDOC  experienced  an  escalation  in 
cost  above  the  contracted  amount  over  an 
extended  period  of  time,  and  a concurrent 
deterioration  in  its  relationship  with  CMS. 
When  a new  contract  bid  was  advertised, 
the  NJDOC’s  Commissioner  insisted  on 
including  Objective  Performance  Indica- 
tors (OPI’s)  in  the  contract,  which  would 
provide  for  the  assessment  of  liquidated 
damages  against  the  contractor  for  failure 


by  David  Reutter 

to  comply  with  certain  threshold  require- 
ments. The  intent  was  for  the  NJDOC  to 
have  a mechanism  to  control  the  vendor’s 
performance. 

Two  bids  were  submitted,  and  CMS 
was  awarded  the  contract  over  Prison 
Health  Services.  The  new  contract,  valued 
at  a not-to-exceed  $168  million  over  two 
years,  went  into  effect  April  1,  2005.  The 
OIG’s  investigation  did  not  consider  the 
quality  of  the  medical  or  dental  care  pro- 
vided by  CMS.  It  was  concerned  only  with 
whether  CMS  was  meeting  its  contractual 
obligations. 

Under  the  contract,  CMS  was  to  pro- 
vide nine  separate  types  of  dental  services 
within  specified  time  frames.  Two  of  the 
requirements,  related  to  providing  intake 
screenings  within  72  hours,  were  associ- 
ated with  liquidated  damages  for  failure 
to  comply.  The  other  requirements,  known 
as  Continuing  Quality  Indicators,  did  not 
have  associated  liquidated  damages  but 
were  also  considered  performance  indica- 
tors. Those  requirements  set  time  frames 
for  comprehensive  dental  X-rays,  restora- 
tions, extractions,  specialty  care  (such  as 
oral  surgery),  initial  cleaning,  dentures 
and  biennial  dental  cleanings. 

Rather  than  have  CMS  subcontract 
with  CDA,  the  NJDOC  elected  to  save 
$2.8  million  by  having  CMS  take  full  re- 
sponsibility for  and  directly  provide  dental 
services.  A due  diligence  review  was  not 
performed  to  determine  whether  CMS 
had  the  resources  and  ability  to  provide 
direct  dental  services. 

The  initial  compliance  audit  was 
done  by  the  New  Jersey  Treasury’s  Con- 
tract Compliance  and  Audit  Unit,  which 
requested  the  OIG  investigation  after  it 
concluded  the  NJDOC  was  not  monitor- 
ing CMS  for  contract  compliance.  The 
OIG  found  that  the  NJDOC’s  statewide 
Dental  Director  was  using  a case-by-case 
basis  to  monitor  the  quality  of  dental  ser- 
vices rather  than  CMS’s  compliance  with 
the  contract  to  provide  services  within  the 
required  time  frames. 

From  April  1,  2005  to  October  30, 
2005,  the  NJDOC  had  no  system  that  was 
of  “value  for  monitoring  or  tracking  CMS 
contract  compliance,”  the  OIG  found.  The 
NJDOC  was  relying  upon  its  electronic 
medical  record  database  (EMR),  which 


could  provide  a patient-by-patient  basis  to 
determine  if  treatment  was  timely  but  was 
useless  in  determining  overall  contractual 
compliance. 

Seven  months  after  the  contract  went 
into  effect,  and  fourteen  months  after  the 
NJDOC  began  developing  monitoring 
programs,  the  first  OPI  report  was  gen- 
erated on  October  30,  2005.  Thereafter, 
weekly  reports  were  generated.  The  OIG, 
however,  found  those  reports  “were  of 
limited  value  in  monitoring  CMS’s  com- 
pliance with  contract  requirements  for 
dental  services.” 

The  OPI  reports  only  tracked  the 
two  indicators  associated  with  liquidated 
damages  while  ignoring  the  other  seven 
performance  indicators.  This  allowed 
CMS  to  make  improvements  only  in 
those  areas  that  had  fiscal  consequences. 
Meanwhile,  the  company  ignored  cor- 
recting areas  that  formed  the  bulk  of  its 
contractual  requirements.  Indeed,  CMS 
never  dipped  below  71  percent  compli- 
ance in  areas  associated  with  liquidated 
damages.  Yet  for  the  requirement  of  initial 
dental  cleaning,  which  was  not  associated 
with  monetary  penalties,  it  regularly  per- 
formed in  the  lower  percentile,  ranging 
from  0 to  25  percent.  The  company  only 
performed  above  that  range  twice  on  a 
monthly  basis. 

A major  problem  with  the  EMR  was 
that  data  was  entered  by  CMS,  and  such 
data  was  acknowledged  to  be  only  80  per- 
cent accurate.  In  addition,  once  a prisoner 
was  released,  information  in  the  EMR  was 
moved  to  another  area  not  reflected  in 
the  OPI  reports.  Thus,  on  a weekly  basis, 
CMS’s  compliance  for  treatment  of  270 
prisoners  was  not  included  in  the  reports. 
On  an  annual  basis  this  amounted  to  over 
14,000  prisoners,  which  was  more  than 
half  of  the  NJDOC’s  prison  population 
of  26,000. 

Using  the  NJDOC  and  CMS  data, 
which  included  handwritten  records,  the 
OIG  made  its  own  determination  of  the 
company’s  compliance  with  its  contrac- 
tual obligations.  The  OIG  concluded  that 
“CMS  had  consistently  failed  to  comply 
with  some  contract  requirements.” 

The  ACA  admitted  he  was  aware 
of  these  failures.  He  stated  that  he  never 
imposed  liquidated  damages  because  they 
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were  discretionary  in  his  opinion;  how- 
ever, he  never  sought  a legal  interpretation 
of  the  contract.  The  AC  A thought  he  was 
to  impose  damages  for  circumstances  of 
“persistent  non-improvement.”  He  ex- 
plained to  the  OIG  that  “since  CMS  has 
been  very  responsive  and  collaborative 
in  making  changes  where  the  need  [was] 
identified,  which  have  resulted  in  improve- 
ments to  CMS’s  overall  performance,  no 
liquidated  damages  have  been  assessed.” 

This  explanation,  the  OIG  found, 
“was  and  only  could  be  based  on  im- 
pressions and  recollections  of  the  (NJ) 
DOC  employees  involved  because  ac- 
curate automated  or  documented  data 
demonstrating  CMS’s  performance  was 
not  available.”  For  the  17  months  of  the 
contract  that  was  examined,  CMS  should 
have  been  assessed  between  $850,000  to  $1 
million  in  liquidated  damages.  While  the 
OIG  did  not  investigate  liquidated  dam- 
ages for  the  company’s  medical  services 
beyond  dental  services,  the  documentation 
it  reviewed  indicated  that  CMS  should 
have  been  assessed  between  $1.7  and  $2.5 
million  in  penalties  for  not  meeting  medi- 
cal care  obligations. 

Finally,  the  OIG  found  that  the  NJ- 
DOC  had  overpaid  CMS  $132,245  for  oral 


surgeons;  such  services  were  not  supposed 
to  be  billed  separately  by  the  company 
under  the  terms  of  the  contract.  The  OIG 
report  made  several  recommendations 
related  to  monitoring  the  contract,  impos- 
ing liquidated  damages  and  recovering 
overpayments.  Terminating  the  contract 
with  CMS  was  one  suggestion. 

There  is  no  in- 
dication the  ACA 
received  kickbacks 
or  engaged  in  other 
illegalities  while 
monitoring  the 
CMS  contract,  so 
we  can  only  sur- 
mise that  his  failure 
to  enforce  the  con- 
tractual provisions 
was  either  old  fash- 
ioned  cronyism, 
incompetence  or 
plain  indifference  to 
prisoners  receiving 
the  timely  dental 
care  for  which  the 
NJDOC  had  con- 
tracted and  paid 
for.  Either  way,  it’s  a 
story  that  continues 


to  repeat  itself  in  the  age  of  privatization  of 
prison  services.  CMS  is  still  under  contract 
with  the  state  to  provide  medical  care  to 
New  Jersey  prisoners. 

The  OIG’s  report,  entitled  “Depart- 
ment of  Corrections  Inmate  Dental 
Services  Report”  (Oct.  15,  2007),  is  avail- 
able on  BLN'S  website.  FI 
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AT&T  Settlement  Includes  Fines,  Reimbursement  for  Overcharging 
Recipients  of  Phone  Calls  From  Washington  Prisoners 


Telephone  service  provider  AT&T 
has  agreed  to  reimburse  the  fami- 
lies and  friends  of  Washington  prisoners 
who  were  overcharged  on  collect  phone 
calls  made  from  two  state  prisons  during 
a four  month  period  in  2005. 

Also  pursuant  to  the  December  13, 
2007  settlement  agreement,  AT&T  will  pay 
$302,705  in  fines  levied  by  the  Washington 
Utilities  and  Transportation  Commission 
(UTC)  for  the  unauthorized  overages. 

In  August  2005,  Seattle  resident  Rich- 
ard Laxton  filed  a complaint  with  the  UTC 
noting  a discrepancy  in  the  charges  applied 
to  two  collect  phone  calls  made  from  the 
Airway  Heights  prison.  AT&T  charged 
Laxton  an  already  outrageous  $15.75  for 
a 20-minute  phone  call  from  the  prison. 
But  Zero  Plus  Dialing,  a billing  agent  for 
AT&T,  charged  an  even  more  egregious 
$22.22  for  the  same  phone  call. 

According  to  the  UTC  investigation, 
Zero  Plus  Dialing  was  charging  a connec- 
tion fee  of  $3.95,  plus  89  cents  per  minute, 
plus  a 47-cent  prison  surcharge  for  calls 
made  from  Airway  Heights  and  the  Wash- 
ington State  Penitentiary.  The  UTC  found 
that  Zero  Plus  Dialing’s  billing  scheme 
exceeded  the  allowed  prices  of  $3.95  for  a 
connection  fee  and  59  cents  per  minute  set 
out  in  AT&T’s  price.  The  overages,  accord- 
ing to  the  UTC,  violated  RCW  80.36.130. 

The  UTC  investigation  ultimately 
revealed  that  the  families  and  friends  of 
prisoners  had  been  overcharged  $67,295 
on  29,971  collect  calls  made  from  March 
to  June  2005. 

Under  the  settlement,  persons  seek- 
ing reimbursement  can  file  a claim  by 
contacting  AT&T  toll  free  at  1-800-826- 
9923.  They  can  also  check  with  AT&T  to 
see  if  their  numbers  are  among  those  on 
the  overcharged  phone  call  list.  The  claim 
period  will  last  seven  months,  from  Febru- 
ary 1,  2008  until  August  31,  2008. 

If  AT&T  issues  less  than  $67,295  in 
refunds,  the  difference  will  be  deposited 
in  the  Offender  Welfare  Betterment  Ac- 
count (a  Department  of  Corrections  slush 
fund),  with  at  least  25%  going  to  the  state’s 
Victim  Compensation  Fund. 

Gouging  prisoners  on  telephone  calls 
is  big  business  for  many  unscrupulous  tele- 
phone service  providers  and  money  hungry 
state  agencies.  In  Washington  alone — a 
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small  prison  system  compared  to  those  in 
states  such  as  New  York,  California,  and 
Texas — 1.6  million  collect  calls  are  made 
from  the  states  prison’s  each  year.  The  prison 
system  receives  over  $10  million  a year  in 
kickbacks  from  the  phone  companies. 

Unfortunately,  with  such  call  volume — 
and  regulatory  systems  that  allow  prisoners 
and  their  families  to  be  pillaged  on  phone 
rates — the  fines  and  reimbursement  AT&T 
will  pay  in  the  instant  case  are  inconsequen- 
tial in  light  of  the  millions  of  dollars  it  rakes 
in  each  year  on  collect  prison  and  jail  calls 
nationwide.  Thus,  it  will  likely  do  little  to 


A modified  consent  decree  order  en- 
tered by  a Massachusetts  federal 
district  court  has  resulted  in  the  release  of 
at  least  100  prisoners  from  the  Worcester 
County  House  of  Correction  (WCHC). 

The  order  came  in  a class  action  law- 
suit filed  by  WCHC  prisoners  in  1989  that 
complained  of  overcrowding  and  other 
unconstitutional  conditions  of  confine- 
ment. The  court’s  July  23,  2007  order  and 
a revised  Nov.  8,  2007  order  modified  the 
original  consent  decree  by  increasing  the 
jail’s  permissible  population  level  due  to 
additions  that  had  expanded  bed  capacity; 
however,  the  WCHC  remained  severely 
overcrowded. 

According  to  the  Massachusetts  De- 
partment of  Corrections,  the  WCHC  has  a 
rated  capacity  of  822  prisoners.  “The  jail  is 
at  190  percent  capacity  and  a public  safety 
crisis  is  upon  us,”  said  WCHC  Deputy 
Superintendent  Jeffery  R.  Turco. 

A requirement  for  the  WCHC  to 
meet  a 1,451  prisoner  population  cap 
by  October  1,  2007  resulted  in  the  early 
release  of  approximately  100  prisoners 
who  were  either  awaiting  trial  or  had  com- 
pleted 50  percent  of  their  sentences.  The 
releasees  were  either  set  free  on  personal 
recognizance  or  equipped  with  devices  for 
electronic,  GPS,  or  radio  frequency  moni- 
toring by  the  sheriff’s  office  or  probation 
department. 

Under  the  modified  consent  decree, 
pretrial  detainees  who  are  released  “... 
shall  be  eligible  for  jail  credits  as  if  housed 


alter  such  activity  in  the  future. 

See  Prison  Legal  News  indexes  or 
visit  prisonlegalnews.org  for  much  more 
on  outrageous  prison  phone  rates,  over- 
charges, and  settlements.  See:  Washington 
Utilities  and  Transportation  Commission 
v.  AT&T  Communications  of  the  Pacific 
Northwest,  Inc.,  Before  the  Washington 
State  Utilities  and  Transportation  Com- 
mission, Docket  No.  UT-060962.  The 
settlement  and  other  documents  are 
posted  on  PLN’s  website.  FJ 

Additional  Source:  www.utc.wa.gov 


in  the  County  Jail.”  Defendants  charged 
with  indecent  assault  and  battery,  rape, 
armed  assault,  trafficking  heroin  or 
cocaine,  or  several  other  categories  of 
charges  were  ineligible  for  early  release. 

The  court  order  required  the  WCHC’s 
population  to  be  further  reduced  to  1,351 
prisoners  by  November  1, 2007  and  1,251 
by  November  11. 

Although  this  was  a consent  decree 
agreed  to  by  the  parties,  that  did  not  in- 
hibit political  “tough  on  crime”  posturing 
by  Worcester  County  District  Attorney 
Joseph  D.  Early,  Jr.  “The  district  attor- 
ney’s office  is  opposed  to  the  release  of  any 
prisoner  serving  a sentence  or  awaiting  a 
trial  at  the  Worcester  County  House  of 
Correction.  We  will  seek  judicial  action 
to  prevent  any  additional  prisoners  from 
being  released,”  Early  said. 

Since  2005,  the  WCHC  had  been 
housing  prisoners  in  an  infirmary  and 
gym  to  accommodate  the  overcrowded 
conditions.  The  consent  decree  provides 
for  the  court’s  oversight  to  be  terminated 
when  the  jail  constructs  bed  space  for  200 
more  prisoners. 

“It’s  a giant  step  forward  for  people 
who  have  been  living  in  unsafe  and  inhu- 
man circumstances  for  months,  if  not 
years,”  said  Leslie  Walker,  executive  direc- 
tor of  Massachusetts  Correctional  Legal 
Services.  See:  Perry  v.  Fair,  USDC  D. 
Mass.,  Case  No.  89-cv-00031-RWZ.  P 

Additional  source:  Boston  Herald 


Massachusetts  Jail  Releases  Prisoners  to  Meet 
Court-Ordered  Population  Levels 


March  2008 


34 


Prison  Legal  News 


City  Of  San  Leandro,  California  Pays  $395,000  To  Family 
Of  Detainee  Who  Died  After  21  Taser  Shocks 


The  two  minor  children  of  Jose 
Perez  settled  his  wrongful  death 
action  with  the  City  of  San  Leandro,  Cali- 
fornia in  May  2007  for  $395,000.  While  the 
children’s  mother  was  also  included  in  the 
settlement,  the  bulk  went  into  a trust  to 
support  the  children. 

Jose  Perez,  Jr.,  the  children’s  father, 
visited  his  ex-wife  Andrea  Castillo’s  resi- 
dence in  violation  of  a court  order.  When 
she  called  police,  they  found  Perez  quite 
uncooperative.  He  first  fled,  then  when 
later  accosted,  grabbed  officer  Corti’s 
baton.  In  response,  Corti  tasered  Perez  in 
the  hip,  to  no  effect.  Corti  tasered  Perez 
several  more  times  in  the  stomach,  when 
he  was  joined  by  officer  Degrano,  who 
put  a 30-second  carotid  lock  on  Perez’ 
neck  — until  Perez  turned  blue.  After 
being  handcuffed  and  taken  to  the  police 
station,  still  kicking  officers  (until  leg 
restraints  were  added),  Perez  was  de- 
termined to  be  under  the  influence  of  a 
controlled  substance.  Still  fighting  at  each 
stage  of  booking,  Perez  was  repeatedly 
tasered.  The  last  two  taser  shocks  were 
to  Perez’  palm,  after  which  he  went  limp 
and  was  pronounced  dead. 

The  coroner  determined  that  Perez 
died  as  a result  of  “methamphetamine 
intoxication  associated  with  physical  exer- 
tion.” The  autopsy  also  noted  21  visible 
taser  marks.  Perez’  family  attorney  alleged 
in  a federal  civil  rights  complaint  that  the 
officers  misused  the  taser  in  such  circum- 
stances, amounting  to  cruel  and  unusual 
punishment  that  restricted  his  breathing 
and  directly  caused  his  death.  It  is  known 
that  being  on  drugs  while  shocked  with 
a taser  is  an  especially  deadly  combina- 
tion. The  suit  therefore  alleged  improper 
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training  of  the  officers  on  the  proper  and  See:  T.P.  v.  City  of  San  Leandro,  U.S.D.C. 
reasonable  use  of  stun  guns.  Plaintiffs  (N.D.  Cal.),  Case  No.  3:06-cv-06009- 
sought  $10  million  in  damages.  CRB. 

The  $395,000  settlement,  with  no 
admission  of  liability,  resulted  in  the  suit 
being  dismissed  in  June  2007.  The  family 
was  represented  by  Oakland  attorneys 
John  Burriss  and  Benjamin  Nisenbaum. 
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1 wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

~J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


"PrisonCaiis  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  caii 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls:  PrisonCallsOnline! 
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Federal  Prison  Staff  Are  Law  Enforcement  Official 
For  Purposes  Of  FTC  A Claims 


Federal  prisoners  are  no  longer 
able  to  sue  pursuant  to  the  Fed- 
eral Tort  Claims  Act  (FTC A)  for  property 
that  was  negligently  lost  or  destroyed  by 
federal  prison  staff  In  Ali  v.  Federal  Bu- 
reau of  Prisons,  128  S.Ct.  831  (2008),  the 
United  States  Supreme  Court  held  that 
federal  prison  staff  are  considered  “law 
enforcement  officials”  and  are  entitled  to 
sovereign  immunity  for  such  claims.1 

Prisoner  Ali  was  transferred  from 
U.S.  Penitentiary  - Atlanta  to  U.S.P.  Big 
Sandy.  As  part  of  the  transfer  process, 
Prisoner  Ali  turned  two  duffle  bags  of 
personal  property  over  to  the  transfer- 
ring staff  so  that  the  property  could  be 
inventoried,  packed  and  shipped.  Ali’s 
bags  arrived  a few  days  after  he  did.  Upon 
inspecting  his  property,  he  noticed  that 
several  items  were  missing;  mostly  his  re- 
ligious items,  which  he  valued  at  $177.  He 
exhausted  FTC  As  administrative  process 
before  filing  a lawsuit  claiming  a violation 
of  the  FTCA,  28  U.S.C.  §§  1346,  2671  et 
seq.  Both  the  district  court  and  appellate 
court  found  that  Ali’s  claim  was  barred 
by  the  exception  in  § 2680(c)  for  property 
claims  against  law  enforcement  staff.  The 
Supreme  Court  accepted  certiorari  since 
the  federal  circuits  were  in  disagreement 
as  to  the  application  of  § 2680(c)  to  lose 
of  property  by  prison  staff. 

The  U.S.  Government  has  immunity 
against  claims  unless  that  immunity  has 
been  waived  by  Congress.  28  U.S.C.  § 
2674.  The  FTCA  constitutes  a limited 
waiver  of  the  sovereign  immunity  enjoyed 
by  the  United  States.2  The  FTCA  allows  a 
prisoner  to  file  an  action  against  the  Unit- 
ed States  for  negligent  or  intentional  acts 
committed  by  federal  prison  staff  during 
the  course  of  their  employment,  so  long  as 
the  administrative  procedures  outlined  in 
its  provisions  have  been  exhausted. 

The  question  before  the  Supreme 
Court  was  whether  the  prison  staff  who 
had  lost  the  property  “qualify  as  ‘other  law 
enforcement  officer;  within  the  meaning  of 
[28  U.S.C.]  § 2680(c).’  “3If  the  staff  was  a 
law  enforcement  officer,  then  Ali’s  lawsuit 
had  to  be  dismissed  based  upon  sovereign 
immunity.4  If  the  staff  was  not  included  in 
the  definition  of  law  enforcement  officer, 
then  Ali’s  lawsuit  could  proceed. 

In  resolving  the  above  question, 


by  Dan  Manville 

the  Court  looked  at  the  word  “any”  in 
the  phrase  “any  other  law  enforcement 
officers.”  It  found  that  “any”  had  been 
given  an  expansive  reading  in  prior  cases 
decided  by  the  Court.5  The  Court  went 
on  to  state  that  if  Congress  had  intended 
this  provision  not  to  apply  to  prison  staff 
it  could  have  written  the  law  to  state  “any 
other  law  enforcement  officer  acting 
in  a customs  or  excise  capacity.”6  The 
Supreme  Court  held  that  this  language 
barred  a federal  prisoner’s  FTCA  claim 
arising  out  of  the  loss  of  certain  personal 
property. 

However,  federal  prisoners  are  not 
without  recourse  when  their  property  is 
lost  or  damaged  through  the  negligence 
of  prison  staff  and  the  value  is  less  than 
$1,000.  See  31  U.S.C.  § 3723(a)(1),  com- 
monly referred  to  as  the  “Small  Claim 
Act.”7  The  value  of  most  property  lost 
or  destroyed  by  prison  staff  will  be  under 
this  $1,000  claim  limit  so  they  should  use 
this  statute  to  seek  compensation.8  If 
federal  prisoners  want  to  recover  some 
money  for  their  lost  or  destroyed  prop- 
erty, their  only  recourse  will  be  to  file  a 
claim  within  one  year  of  the  date  that 
the  property  was  lost  or  damaged.9  The 
procedures  for  filing  such  a claim  is  found 
at  28  C.F.R.  § 543.31,  et  seq.  It  is  the  same 
procedure  that  must  be  followed  for  filing 
a FTCA  claim.  If  prisoners  don’t  accept 
the  amount  that  is  offered  by  the  BOP  to 
settle  your  claim,  they  cannot  then  file  in 
federal  court.10 

Federal  prisoners  may  have  a Bivens 11 
claim  against  individual  prison  staff  who 
intentionally  lost  or  destroyed  their  prop- 
erty when  the  value  of  the  property  is  over 
$1,000. 12  In  Hudson  v.  Palmer, n the  Court 
stated  that  if  the  prisoner  is  provided  post- 
deprivation remedies  for  either  negligent 
or  intentional  lost  or  destroyed  prop- 
erty, the  prisoner  has  received  all  the  due 
process  that  is  required.  Prior  to  the  Ali 
decision,  courts  had  held  that  the  federal 
government  provided  a meaningful  post- 
deprivation remedy  for  loss  of  property 
pursuant  to  the  Federal  Tort  Claims  Act 
and  this  meant  that  most  courts  would 
dismiss  a Bivens  claim  for  lost  property.14 
Based  upon  Ali,  the  federal  government 
provides  no  post-deprivation  remedy  for 
lost  property  over  the  value  of  $1,000. 


This  should  mean  that  BOP  prisoners  can 
bring  a damage  claim  for  intentional  loss 
or  destruction  of  property,  with  a value  of 
over  $1,000,  pursuant  to  the  Due  Process 
Clause  of  the  Fifth  Amendment.15  PI 
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protected  property  interest  that  may  not  be  infringed 
without  due  process,. . . ” Since  inmate  was  allowed  to 
send  property  home  that  he  could  not  possess,  he  was 
not  denied  due  process.);  Sellers  v.  U.  S.  902  F.2d  598, 
603-04  (7th  Cir.  1990)  (holding  that  property  lost  by 
individual  federal  prison  staff  stated  a claim). 

13  468  U.S.  517,  533,  104  S.Ct.  3194  (1984) 
(no  due  process  claim  for  random  and  unauthorized 
deprivation  of  property,  even  if  taking  is  intentional, 
so  long  as  state  provides  inmate  suitable  post-depri- 
vation remedy);  Raditch  v.  United  States,  929  F.2d 
478, 48 1 (9th  Cir.  1991)  (“Although  Hudson  involved 
§ 1983  and  the  Fourteenth  Amendment,  the  same  due 
process  principles  apply  to  the  federal  government 
through  the  Fifth  Amendment.”). 

In  Hudson,  the  Court  stated  that  if  a prisoner 
is  alleging  the  unauthorized,  intentional  deprivation 
of  property,  where  the  government  offers  com- 
pensation through  statute,  such  as  the  FTCA, 
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Federal  Judges  Convene  Three- Judge  Panel  to  Consider 
“Prisoner  Release  Orders”  to  Remedy  California’s 
Prison  Overcrowding;  Upheld  on  Appeal 


On  July  23,  2007,  two  United 
States  District  Court  judges  in 
the  Northern  District  and  Eastern  District 
of  California  simultaneously  issued  orders 
finding  that  overcrowding  appeared  to  be 
the  root  cause  of  continuing  constitutional 
violations  of  California  state  prisoners’ 
rights  to  adequate  medical  and  mental 
health  care.  The  judges  further  ordered  that 
under  the  provisions  of  the  Prison  Litigation 
Reform  Act  (PLRA),  they  were  convening 
a three-judge  court  that  would  permit  them 
to  issue  “prisoner  release  orders”  to  remedy 
the  constitutional  violations. 

In  Plata  v.  Schwarzenegger , U.S.  District 
Judge  Thelton  E.  Henderson  granted  the 
prisoner  plaintiff  class’  motion  to  create  the 
panel  due  to  clear  and  convincing  evidence 
that  overcrowding  was  causing  irreparable 
harm  by  preventing  even  the  court-appointed 
healthcare  Receiver  from  bringing  medical 
care  in  the  California  Department  of  Cor- 
rections and  Rehabilitation  (CDCR)  into 
constitutional  compliance.  Such  a finding 
was  both  necessary  and  sufficient  under  the 
PLRA,  18  U.S.C.  § 2626(a)(3),  to  permit  the 
court  to  take  this  drastic  step. 

The  court  carefully  analyzed  § 3626(a) 
(2)(A)  to  circumscribe  its  powers  to  only  such 
cases  where  the  court  had  already  tried  - and 
failed  - through  earlier  orders  to  obtain  less 
intrusive  relief  to  cure  the  demonstrated 
deprivations,  and  where  the  defendants  had 
had  a “reasonable  amount  of  time”  to  comply 
with  the  prior  orders.  The  court  cited  § 3626(a) 
(3)(E)  to  limit  such  sweeping  release  actions 
to  those  cases  where  clear  and  convincing 
evidence  demonstrated  that  overcrowding 
was  the  primary  cause  of  the  violation,  and 
no  other  relief  would  provide  a remedy. 

The  court  then  reviewed  the  long  and 
frustrating  history  of  the  Plata  case,  observing 
that  notwithstanding  the  progress  since  the  Re- 
ceiver was  appointed,  “that  fact  does  not  render 
irrelevant  the  previous  five  years  of  complete 
and  utter  failure  by  Defendants  to  cure  the 
constitutional  deficiencies  in  their  delivery  of 
medical  health  care  to  prisoners.  Where  life  and 
death  hang  in  the  balance,  courts  must  act  to 
ensure  that  constitutional  violations  are  cured 
sooner  rather  than  later.” 

After  considering  the  Receiver’s  most 
recent  reports,  which  found  that  unless 
prison  overcrowding  was  abated  it  was 
doubtful  he  could  fix  the  CDCR’s  health- 


care violations  in  less  than  7-10  years  (“if 
at  all”),  the  court  found  that  the  prereq- 
uisites of  § 3626(a)  had  been  met. 

However,  citing  18  U.S.C.  § 3626(g), 
the  court  was  careful  to  explain  the  phrase 
“prisoner  release  order,”  holding  “It  does 
not  necessarily  mean  an  order  requiring 
the  release  of  inmates;  instead  the  PLRA 
broadly  defines  the  term  as  including  ‘any 
order,  including  a temporary  restraining 
order  or  preliminary  injunctive  relief,  that 
has  the  purpose  or  effect  of  reducing  or 
limiting  the  prison  population,  or  that 
directs  the  release  from  or  nonadmission 
of  prisoners  to  a prison.’” 

The  court  rejected  as  premature  the 
amicus  briefs  proffered  by  the  prison 
guards’  union  and  a citizens’  budget 
watchdog  group,  since  those  briefs  ad- 
dressed the  merits  of  actual  release  by  the 
panel  rather  than  the  narrow  issue  of  the 
prerequisites  for  convening  the  three-judge 
panel.  Accordingly,  the  court  granted 
the  plaintiffs’  motion,  notified  the  Ninth 
Circuit  U.S.  Court  of  Appeals  pursuant 
to  28  U.S.C.  § 2284(1),  and  recommended 
that  the  case  be  assigned  to  the  same 
panel  as  the  one  approved  in  a companion 
prison  mental  healthcare  case.  See:  Plata  v. 
Schwarzenegger , USDC  CD  CA,  Case  No. 
C01-1351-TEH  (July  23,  2007). 

The  mental  healthcare  case,  Coleman 
v.  Schwarzenegger , has  been  ongoing  since 
1990.  Notwithstanding  the  appointment 
of  a Special  Master  to  aid  in  bringing  the 
CDCR  into  compliance  with  more  than  55 
court  orders  to  ensure  that  prison  mental 
healthcare  meets  constitutional  standards, 
Senior  Judge  Lawrence  K.  Karlton,  who 
presides  over  the  Coleman  case,  found 
that  even  under  the  most  charitable  of 
evaluations  the  CDCR  was  no  more 
than  two-thirds  of  the  way  toward  meet- 
ing its  obligations.  The  shortfall  was  in 
manpower,  intensive  treatment,  bed  space 
and  programming.  As  a result,  and  with 
a current  mental  healthcare  caseload  of 
33,000  prisoners,  the  court  found  this  level 
of  unmet  needs  was  “unconscionable.” 

Most  importantly  for  the  purpose  of 
considering  the  plaintiffs’  motion  to  convene 
a three-judge  panel  in  Coleman , the  court 
relied  upon  its  Special  Master’s  reports  that 
all  the  deficiencies  were  ultimately  related 
to  overcrowding.  That  is,  if  there  were  one- 


third  fewer  mental  health  patients  in  prison, 
the  current  staffing  levels,  bed  space  and 
programming  would  be  more  closely  ap- 
proximate to  constitutionally  acceptable 
standards.  The  court  observed  that  even  un- 
der the  CDCR’s  best  projections,  the  overall 
prison  population  would  remain  essentially 
stagnant  at  about  175,000  for  the  next  sev- 
eral years,  thus  portending  no  relief  by  any 
other  means  than  court-ordered  releases. 

Also  considered  by  the  court  was 
the  CDCR’s  claim  that  under  recently 
enacted  California  legislation  (AB  900), 
which  would  appropriate  $7.4  billion  to 
build  53,000  more  prison  beds  by  2014, 
overcrowding  would  cease  when  prison- 
ers were  dispersed  among  the  expanded 
facilities.  The  court  found  this  argument 
unpersuasive  because  merely  adding  more 
beds  absent  a sufficient  numbers  of  guards, 
and  with  significant  understaffing  among 
prison  mental  health  care  professionals, 
would  provide  a bleak  prognosis  for  cur- 
ing constitutional  deficiencies.  Moreover,  it 
found  this  mismatch  between  concept  and 
performance  unacceptable  even  though  AB 
900  gave  “high  priority”  to  building  8,000 
medical  and  mental  health  care  beds. 

Accordingly,  the  court  “with  extreme 
reluctance  but  firm  conviction”  found  that 
overcrowding  in  the  CDCR  was  “preventing 
the  delivery  of  constitutionally  adequate 
mental  health  care . . . and  that  some  form  of 
limitation  on  the  inmate  population  must  be 
considered,”  and  thus  granted  the  plaintiffs’ 
motion  to  convene  a three-judge  panel  to 
consider  appropriate  prisoner  release  orders. 
See:  Coleman  v.  Schwarzenegger , USDC  ED 
CA,  Case  No.  CIV  2:90-cv-00520-LKK- 
JLM  (July  23,  2007). 

The  CDCR  quickly  appealed  the 
courts’  order  for  appointment  of  a three- 
judge  panel  to  the  Ninth  Circuit.  On 
September  11,  2007,  the  appellate  court 
summarily  dismissed  the  appeal,  because 
the  order  of  appointment  was  not  a final 
order  subject  to  appeal. 

The  CDCR  had  tried  obliquely 
to  block  or  delay  federal  takeover  of 
California’s  prison  system  via  the  appeal. 
The  state  had  hoped  to  leapfrog  any  fed- 
eral court  remedies  to  the  state’s  prison 
overcrowding  problem  by  commencing 
implementation  of  its  $7.4  billion  prison 
expansion  plan.  Lor  political  reasons, 
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Gov.  Schwarzenegger  opposes  the  early 
release  of  any  prisoners  to  ease  overcrowd- 
ing, even  parole  violators  (California’s 
current  prison  population  of  172,000 
includes  over  40,000  parole  violators). 

State  lawmakers  are  also  incised  about 
the  possibility  of  mass  prisoner  releases, 
even  though  California’s  prison  overcrowd- 
ing crisis  is  directly  related  to  sentencing 
laws  and  funding  priorities  established  by 
those  same  lawmakers.  Republican  state 
representatives  have  even  created  a web- 
site, titled  Keeping  Californians  Safe,  that 
decries  the  judicial  panel’s  consideration 
of  a prison  population  cap.  According  to 
the  site,  which  uses  inflammatory  language 
and  graphics,  as  well  as  outright  lies  (a 
disclaimer  on  the  site  notes  its  content  is 
not  accurate),  “Imposing  a cap  could  lead 
to  the  early  release  of  as  many  as  40,000 
inmates,  including  dangerous  felons  who 
are  serving  time  for  serious  crimes.” 

But  the  mere  act  of  forming  a three- 
judge  panel  for  the  purpose  of  considering 
taking  control  over  a state  prison  system 
does  not,  by  itself,  inure  any  prejudice  to 
the  state.  Indeed,  the  authority  to  form  such 
a panel  is  statutory  under  the  PLRA. 

The  U.S.  District  Court  judges  who 
oversaw  litigation  related  to  California  prison 
healthcare  issues  for  decades  merely  declared 
the  need  to  have  a trial  on  the  question  of 
a federal  court  takeover,  the  Ninth  Circuit 
found.  Only  when  that  trial  is  complete,  and 
judgment  is  entered,  will  appellate  jurisdic- 
tion ripen.  At  that  time  either  party  may 
appeal  any  issues,  including  procedural  ques- 
tions relating  to  the  panel’s  formation.  See: 
Coleman  v.  Schwarzenegger  (9th  Cir.,  Case 
No.  07-16361)  and  Plata  v.  Schwarzenegger 


(9th  Cir.,  Case  No.  07-16383)  (September  11, 
2007),  2007  WL  2669591. 

On  September  24, 2007,  the  three-judge 
panel,  which  includes  Appeals  Court  Judge 
Stephen  Reinhardt  and  District  Court 
Judges  Karlton  and  Henderson,  held  its  first 
hearing  to  consider  imposing  a population 
cap  on  California’s  severely  overcrowded 
prison  system.  The  panel  issued  a 7-page 
order  on  October  10,  2007  that  established 
a briefing  and  trial  schedule.  Under  Phase 
I,  the  plaintiffs  have  the  initial  burden  of 
proving  that  a population  cap  is  the  least 
intrusive  approach  the  courts  can  take  to 
remedy  the  state’s  prison  overcrowding, 
pursuant  to  18  U.S.C.  § 3626(a)(3)(E);  if 
successful,  the  panel  will  then  determine  the 
exact  nature  and  scope  of  the  population 
cap  under  Phase  II  of  the  proceedings. 

Third-party  intervenors,  including 
district  attorneys,  sheriffs  and  Republican 
state  lawmakers,  would  only  be  allowed  to 
intervene  in  Phase  II  after  the  need  for  a 
population  cap  is  established.  Such  inter- 
venors are  allowed 
to  take  part  in  the 
proceedings  pursu- 
ant to  18  U.S.C.  § 

3626(a)(3)(F).  The 
one  exception  for  an 
intervenor  to  partici- 
pate in  Phase  I of  the 
panel’s  deliberations 
was  for  the  California 
Correctional  Peace 
Officers’  Association 
(CCPOA),  the  union 
that  represents  the 
state’s  prison  guards. 

The  CCPOA  has  ex- 


pressed support  for  imposing  a prison 
population  cap. 

On  February  8,  2008  the  three-judge 
panel,  on  a motion  for  reconsideration, 
agreed  to  permit  the  intervenors  to  par- 
ticipate in  all  stages  of  the  proceedings 
subject  to  certain  procedural  limitations. 
See:  Coleman  v.  Schwarzenegger , USDC 
ED  CA,  Case  No.  CIV  S-90-0520  and 
Plata  v.  Schwarzenegger , USDC  ND  CA, 
Case  No.  C01-1351;  2008  WE  397295. 

Ultimately,  insurmountable  prison 
overcrowding  could  lead  the  federal  courts 
to  simply  assume  complete  control  over  the 
CDCR,  thereby  truncating  decades  of  legal 
acrimony.  Indeed,  in  Armstrong  v.  Davis , 
USDC  ND  CA,  Case  No.  4:94-cv-02307 
-CW,  another  U.S.  District  Court  Judge, 
Claudia  Wilken,  is  considering  whether  to 
institute  a three-judge  panel  to  remediate  the 
plight  of  disabled  CDCR  prisoners.  FJ 

Other  sources:  San  Francisco  Chronicle, 
National  Law  Journal 
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SEND  SASE  FOR  FREE  BROCHURE 

Attention  New  York  State  inmates 

Human  Rights  Watch  seeks  information  about  your  experience  with  DOCS 
drug  treatment  and  substance  abuse  programs: 

• Access  to  programming 

• Quality  of  programming 

• Need  for  methadone  treatment 

• HIV  and  Hepatitis  transmission  risk 

And  other  issues 

Confidentiality  respected 

Contact:  Megan  McLemore,  Esq.  (Legal  Mail) 
Human  Rights  Watch  HIV/AIDS  Program 
350  5th  Avenue,  34th  Floor 
New  York,  NY  10118 
212-216-1259 


Inmate  Gift  Helpers 

• Pre-paid  gift  cards  sent  in  a customized  greeting  card 
with  your  personal  message! 

• For  Anniversaries,  Birthdays,  Mother's  Day,  Easter, 
or  just  tell  your  loved  ones  you  miss  them! 

• Greeting  cards  designed  specifically  for  your 
special  person  with  your  own  message ! 

• IGH  delivers  your  love  and  best  wishes  in  a special  way. 

• Classy  yet  affordable,  fast,  safe  & easy. 

• Send  SASE,  phone,  e-mail  or  fax  for  our 

full  color  2-page  info  & order  form. 


Inmate  Gift  Helpers,  LLC 
6399  S Chase  Ct 
Littleton,  CO  80123 
Phone:  303-707-0801 
Fax:  303-707-0802 
IGHGiftCards@yahoo.com 
www.IGHGiftCards.com 
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Love,  Sex  and  Violence  KO  Oregon  Deputies,  Jailers  and  Prison  Guards 


On  August  1 6, 2007,  in  separate  in- 
cidents, two  Clackamas  County, 
Oregon  sheriff’s  deputies  were  arrested  on 
job-related  criminal  offenses. 

Deputy  Bryan  Lavigne,  36,  used  ex- 
cessive force  on  a juvenile  by  strangling 
him  during  an  arrest  on  July  15,  2007. 
Other  officers  witnessed  the  incident  and 
reported  it  to  supervisors.  The  eight-year 
sheriff’s  department  veteran  was  placed 
on  administrative  leave  the  next  day;  he 
was  then  charged  with  assault,  unlawful 
chokehold  and  official  misconduct.  The 
teenager,  whose  name  and  age  were  not 
released,  did  not  require  medical  attention. 
On  Nov.  2, 2007,  Lavigne  pleaded  guilty  to 
the  chokehold  charge  and  was  sentenced  to 
14  days  in  jail  and  2 years  probation. 

Deputy  Donald  Mainero,  3 1 , resigned 
when  colleagues  reported  he  had  engaged 
in  a sexual  relationship  with  a 17-year-old 
female  police  cadet.  Mainero,  who  had 
been  with  the  sheriff’s  department  since 
2004,  was  charged  with  official  miscon- 
duct, sexual  abuse  and  contributing  to 
the  sexual  delinquency  of  a minor.  The 
sexual  delinquency  charge  was  dropped 
at  the  request  of  the  victim,  who  told  the 
court  she  loved  Mainero  and  planned  to 
marry  him.  The  former  deputy  pleaded 
guilty  to  a charge  of  official  misconduct 
on  November  29, 2007.  He  was  sentenced 
to  20  days  in  jail,  80  hours  of  community 
service  and  three  years  probation. 

In  unrelated  cases,  two  guards  at  the 
Multnomah  County  Detention  Center 
(MCDC)  were  charged  criminally  for 
relationships  with  female  prisoners. 

Guard  Erich  Gunta  Watson,  57,  a 
25-year  veteran  of  the  jail,  was  terminated 
in  2006  following  an  investigation  into  his 
relationship  with  prisoner  Talina  Hall,  35. 
Hall  spent  so  much  time  at  MCDC  that 
she  listed  it  as  her  permanent  address  on 
her  driver’s  license.  Detectives  discovered 
120  recorded  telephone  calls  - many 
sexual  in  nature  - between  Watson  and 
Hall.  Watson  also  admitted  that  he  kissed 
Hall  and  smuggled  coffee,  sandwiches 
and  tinted  contact  lenses  into  the  jail  for 
her.  Cocaine  was  found  in  Watson’s  home 
upon  his  arrest. 

He  was  charged  with  one  count  of 
custodial  sexual  misconduct,  three  counts 
of  supplying  contraband,  four  counts 
of  official  misconduct  and  one  count 
of  cocaine  possession.  In  July  2007  he 
was  sentenced  to  18  months  on  bench 
probation;  he  will  not  be  supervised  by  a 


probation  officer,  and  after  one  year  can 
petition  the  court  to  have  his  conviction 
reduced  to  a violation. 

MCDC  guard  Alexander  Frederick 
Wiese,  41,  was  also  romantically  involved 
with  a female  prisoner.  He  was  indicted 
on  March  21, 2007  on  a charge  of  official 
misconduct  for  writing  love  letters  to 
prisoner  Lindsay  Jill  Bailey  and  having 
intimate  conversations  with  her.  Wiese 
pled  no  contest  and  on  August  14,  2007 
was  sentenced  to  one  year  on  probation. 

In  yet  another  incident,  two  Snake 
River  Correctional  Institution  (SRCI) 
guards,  Tomi  Sue  Fowler,  39,  and  her 
husband,  James  Matthew  Fowler,  29,  were 
arrested  following  an  August  30,  2007 
search  of  their  home. 

Tomi  began  working  for  the  Oregon 
DOC  in  1999  and  James  was  hired  in 
2000.  Prison  officials  placed  Tomi  on 
administrative  leave  on  June  9, 2007  upon 
learning  she  had  a sexual  relationship  with 
an  unnamed  25-year-old  prisoner.  James 
was  still  employed  at  the  prison  at  the 
time  of  his  arrest.  The  Malheur  County 
District  Attorney  stated  that  Tomi  had 
been  charged  with  custodial  sexual  mis- 


An  accused  child  molester  who 
was  savagely  beaten  by  other 
prisoners  after  Los  Angeles  (LA)  Men’s 
Central  Jail  officials  negligently  placed 
him  in  communal  housing  won  a $2.8 
million  settlement  from  LA  County. 

Jose  Beas,  38,  was  babysitting  a 
young  girl  who  complained  to  her  parents 
that  he  had  put  his  hand  inside  her  pants 
and  penetrated  her  anus.  He  told  police 
that  she  had  been  playing  like  a dog,  and 
he  had  patted  her  buttocks  from  the  out- 
side. Based  upon  the  parent’s  complaint 
and  the  girl’s  statement,  he  was  arrested 
and  arraigned.  The  medical  examination 
came  back  negative  as  to  the  alleged 
penetration. 

Only  three  days  after  arraignment, 
detainee  Beas  was  found  laying  in  a pool 
of  blood  in  the  jail  module’s  toilet  area. 
He  suffered  permanent  brain  damage,  for 
which  he  was  hospitalized  for  3 Vi  months, 
followed  by  nine  months  of  skilled  nursing 
home  care,  eleven  months  of  rehabilita- 


conduct,  smuggling  contraband  (diet  pills) 
into  the  prison,  and  official  misconduct. 
During  the  search  of  the  Fowlers’  home  a 
marijuana  growing  operation  was  found; 
both  Tomi  and  James  were  charged  with 
unlawful  manufacture  of  marijuana. 

SCRI  public  relations  officer  Amber 
Campbell  stated  the  prison  does  not  have 
regular  drug  testing  for  its  guards.  “If 
there  were  suspicions  we  could  request  a 
drug  test,”  she  said.  “There’s  not  a routine 
process  set  up  for  drug  testing  staff.” 

These  are  only  the  most  recent 
incidents  involving  Oregon  sheriff’s  de- 
partment, jail  and  prison  employees  who 
have  engaged  in  misconduct.  In  2006, 
Oregon  State  Penitentiary  guard  Rebecca 
McLauchlin  was  charged  with  having 
sex  with  a male  prisoner  and  accepting 
a bribe;  she  received  a 25-month  prison 
sentence.  And  in  February  2007,  a food 
service  employee  at  the  same  facility, 
Kimberly  Capps,  47,  was  charged  with  five 
misdemeanor  counts  of  custodial  sexual 
misconduct.  P 

Sources:  The  Oregonian,  www.kgw.com, 
Statesman  Journal,  Associated  Press 


tion  and  ten  months  of  outpatient  therapy. 
He  suffers  permanent  speech,  physical  and 
cognitive  impairment. 

Beas’  family,  represented  by  Los 
Angeles  attorneys  Vicki  Sarmiento  and 
Dale  Galipo,  sued  in  U.S.  District  Court 
for  physical  damages  and  civil  rights 
violations.  They  alleged  that  LA  Sher- 
iff’s staff  should  have  known  or  been 
trained  to  know  that  a person  charged 
with  child  molestation  must  be  isolated 
from  other  prisoners.  The  Sheriff  and 
County  were  sued  under  supervisory 
liability  theories.  They  defended  by  say- 
ing that  it  was  prisoners,  not  jail  staff, 
who  beat  Beas  and  that  there  was  no 
proof  Beas  was  beaten  because  of  his 
suspected  child  molester  status.  How- 
ever, the  defendants  settled  four  weeks 
before  trial,  in  February  2007,  for  $2.8 
million.  It  is  not  known  if  Beas  was  ever 
prosecuted.  See:  Beas  v.  County  of  Los 
Angeles,  U.S.D.C.  (C.D.  Cal.)  Case  No. 
CV05-3723  MMM  (Mex).  PJ 

Prison  Legal  News 


Los  Angeles  County  Pays  $2.8  Million 
For  Failure  To  Protect  Accused 
Child  Molester  In  Jail 


March  2008 


40 


Your  Right  to 

Pregnancy-Related  Health  Care 


in  Prison  or  Jail 


FACT : If  you  are  pregnant,  being  in  prison  or  jail  does  not  mean  you  lose  your 
right  to  decide  whether  to  continue  your  pregnancy  or  have  an  abortion. 

Your  constitutional  rights  are  being  violated  if  you  are  told  that: 

1 . You  must  have  an  abortion  you  do  not  want. 

2.  You  are  not  allowed  to  have  an  abortion  that  you  do  want. 

3.  You  must  get  a court  order  before  getting  an  abortion. 

4.  You  must  pay  for  prenatal  care  or  an  abortion  with  your  own  money,  regardless  of  your  financial 
situation. 

5.  You  must  pay  for  the  costs  of  the  jail  transporting  you  to  a clinic  or  hospital  to  get  prenatal  care  or  to 
have  an  abortion. 

If  any  of  these  things  listed  above  happens  to  you,  you  should: 

1 . Ask  yourself  if  it  is  just  one  particular  nurse  or  guard  who’s  giving  you  a hard  time.  If  it  is,  then  ask 
other  medical  staff  or  officials  to  help  you. 

2.  Document  everything  that  happens.  Put  your  request  for  an  abortion  or  other  medical  care  in  writing 
and  keep  a copy.  Also,  keep  a list  of  the  people  you’ve  spoken  to  or  contacted.  Be  sure  to  write 
down  what  they’ve  told  you  and  the  dates  and  times  you’ve  spoken  to  them. 

3.  In  addition  to  your  request  for  medical  care,  you  should  also  file  a grievance  (an  official  complaint). 
If  your  grievance  is  denied  or  rejected,  you  must  file  an  appeal.  It  is  very  important  that  you  file 
all  appeals  that  are  allowed  in  your  jail  or  prison’s  grievance  system.  It  is  also  very  important 

that  you  follow  all  the  rules  and  deadlines  of  the  grievance  system.  These  rules  and  deadlines  are 
usually  written  in  the  inmate  handbook.  If  officials  will  not  give  you  the  grievance  forms  you  need, 
will  not  let  you  file  or  appeal  a grievance,  or  are  interfering  with  your  use  of  the  grievance  system  in 
any  way,  you  should  immediately  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom  Project. 


If  you  are  still  told  that  you  must  have  an  abortion  even  though  you  don’t  want  to,  or  you  are  unable  to  get 
an  abortion  or  prenatal  care  you  want,  you  should  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom 
Project  (212-549-2633).  Collect  calls  will  be  accepted  Monday  through  Friday,  between  the  hours  of  9:30 
a.m.  and  5:00  p.m.  eastern  time. 


Whether  you  decide  to  continue  the  pregnancy  or  have  an  abortion,  it  is  important  to  act  quickly.  Early 
prenatal  care  is  very  important  for  you  to  have  a healthy  pregnancy  and  a healthy  baby.  If  you  decide  to  have 
an  abortion,  it  is  also  important  to  act  quickly.  While  abortions  are  extremely  safe,  the  costs  and  risks 
increase  with  time.  The  longer  you  wait,  the  harder  it  may  be  to  find  a doctor  in  your  area  able  to  provide 
the  service. 


& 

ACLU 

AMERICAN  CIVIL  LIBERTIES  UNION 

Contact:  American  Civil  Liberties  Union 
Reproductive  Freedom  Project 
125  Broad  Street,  18th  Floor 
New  York,  NY  10004 

Tel.:  (212)  549-2633  • e-mail:  rfp@aclu.org 
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Alabama:  On  December  1,  2007, 
Elizabeth  Franklin,  54,  a guard  at  the  Julia 
Tutwiler  Prison  for  Women  fell  1 5 feet  out 
of  a guard  tower  and  died. 

Brazil:  On  November  18,  2007,  pris- 
oners at  the  Maceio  Detention  Center 
in  the  state  of  Alagoas  tried  to  escape. 
After  a shoot  out  with  police  jail  prisoners 
rioted  and  burned  parts  of  the  jail.  Five 
prisoners  were  killed  and  70  injured  by  the 
time  guards  regained  control  of  the  jail. 
The  jail  was  designed  for  40  prisoners  and 
held  300  at  the  time  of  the  uprising. 

Delaware:  On  December  7,  2007, 
Daniel  Sosa,  29,  a prison  guard  at  Young 
Correctional  Institution  in  Wilmington 
was  sentenced  to  two  years  probation  after 
pleading  guilty  not  third  degree  assault 
charges  for  beating  prisoner  William  Mala- 
chi  on  February  21,  2007,  and  then  trying 
to  cover  it  up.  Fellow  prison  guard  Stephan 
Bruckner  also  pleaded  guilty  to  covering  up 
the  attack  and  was  also  sentenced  to  proba- 
tion. After  beating  Malachi  and  breaking 
his  jaw  the  guards  attempted  to  intimidate 
him  into  not  reporting  the  assault.  Had  a 
prisoner  broken  a guard’s  jaw  during  an 
assault  it  is  unlikely  they  would  have  been 
sentenced  to  probation. 

Florida:  On  December  24,  2007, 
prison  guards  at  the  Wewahitchka  Cor- 
rectional Facility  were  handcuffing  and 
questioning  a prisoner  in  the  recreation 
yard  of  the  prison  when  several  prison- 
ers rushed  the  gate,  freed  the  prisoner 
and  assaulted  four  guards,  who  suffered 
minor  injuries  in  the  scuffle.  There  were 
600  prisoners  in  the  yard  at  the  time. 
Prison  officials  locked  down  the  prison 
and  subsequently  transferred  72  prisoners 
to  other  prisons  that  were  deemed  insuf- 
ficiently submissive.  Three  prisoners  may 
face  criminal  charges  from  the  incident. 

Florida:  On  March  20, 2007,  State  at- 
torney Bill  Eddins  announced  no  criminal 
charges  would  be  filed  in  the  death  of  Es- 
cambia county  jail  prisoner  Jerry  Preyer, 
45.  Preyer  was  allegedly  combative  with 
jail  guards,  who  placed  him  in  a restraint 
chair,  released  him  and  then  tried  to  re- 
strain him  again  and  tasered  him  twice. 
He  died  shortly  thereafter. 

Honduras:  On  October  15,  2007,  ten 
prisoners  escaped  from  the  Yoro  prison 
in  Tegucigalpa  by  shooting  their  way 
out,  killing  one  guard  and  wounding  two 
others.  The  escapees  then  stole  three  cars 
from  visitors  in  the  prison  parking  lot. 
The  escape  occurred  during  Sunday  visit- 
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News  in  Brief: 

ing  by  prisoners’  families.  The  prison  was 
designed  to  hold  75  prisoners  and  held  220 
at  the  time  of  the  escape. 

Indiana:  Beginning  January  1,  2008, 
sex  offenders  registered  in  Grant  county 
will  have  to  pay  a $50  annual  fee  and  an 
additional  $5  for  each  time  they  change 
their  address.  Sex  offenders  who  don’t  pay 
the  money  will  be  charged  with  a Class 
D felony. 

Iraq:  On  December  10,  2007,  seven 
prisoners  were  killed  and  20  people,  in- 
cluding guards  and  prisoners,  were  injured 
when  a jail  next  to  the  Interior  Ministry 
was  subjected  to  a mortar  attack  by  un- 
known parties.  US  troops  sealed  off  the 
area  around  the  jail  in  an  unsuccessful 
attempt  to  catch  them. 

Maryland:  On  November  9, 2007,  Fed- 
eral Correctional  Institution-Cumberland 
guard  Robb  Phillips,  33,  pleaded  guilty  in 
federal  court  to  accepting  over  $14,000 
in  bribes  from  prisoners  in  exchange  for 
smuggling  tobacco  into  the  prison.  He 
charged  prisoners  $50  a pack,  or  $1,000 
a carton  for  his  services.  Smoking  was 
banned  in  federal  prisons  in  2006  creating  a 
lively  black  market  for  tobacco  products. 

Massachusetts:  On  February  10, 
2008,  Daniel  Snay,  56,  a level  3 sex  of- 
fender won  $10  million  in  the  state  lottery. 
Connecticut  state  police  expressed  their 
surprise  at  Snay  being  out  of  state  since  he 
had  not  registered  his  change  of  address 
with  them  and  they  may  charge  him  with 
failing  to  register  as  a sex  offender.  Snay 
works  as  a truck  driver. 

Mexico:  On  November  25,  2007,  one 
prisoner  was  killed  and  14  wounded  in 
a gang  fight  at  the  Neza-Bordo  Jail  in 
Mexico  City.  The  prisoners  were  armed 
with  guns  and  knives.  This  brought  the 
annual  death  toll  at  the  jail  to  ten  for  the 
year.  Designed  for  1,600  prisoners  it  held 
over  3,000  at  the  time  of  the  fight. 

Missouri:  On  December  6,  2007,  a 
Howell  County  sheriff’s  squad  car  was 
involved  in  an  accident  with  another  car. 
Jail  transport  guard  Faura  Whittingham, 
35,  and  prisoner  Fisa  Oliver,  36,  were 
killed  in  the  accident  and  deputy  Dennis 
Maddux,  53,  and  prisoner  Farry  Marsh, 
33,  were  both  seriously  injured. 

New  Mexico:  On  December  11, 
2008,  Johnny  Barrientos,  a guard  at  the 
DonSa  Ana  County  Detention  Center  was 
stabbed  by  Donald  Taylor,  27,  a federal 
detainee  awaiting  trial  on  murder  charges 
who  is  allegedly  a member  of  the  Aryan 
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Brotherhood.  Barrientos  was  hospitalized 
for  treatment  but  is  expected  to  recover. 

New  York:  On  June  21,  2007,  As- 
sistant Warren  County  District  Attorney 
Jeffrey  Ferguson,  53,  was  fired  after  being 
charged  with  drunk  driving  by  state  po- 
lice. That  same  weekend,  Albany  county 
prosecutor  Joseph  Meany  was  arrested 
and  charged  with  drunk  driving  after  he 
crashed  into  two  parked  cars. 

New  York:  On  June  4,  2007,  an 
unidentified  prisoner  from  the  Great 
Meadow  Correctional  Facility  was  hospi- 
talized with  a severe  infection,  on  his  arms, 
of  “flesh  eating”  bacteria.  The  prison  re- 
assured its  employees,  but  apparently  not 
the  prisoners,  that  it  was  taking  “universal 
precautions”  to  clean  the  prison. 

Pennsylvania:  On  December  20, 2007, 
the  Pennsylvania  Department  of  Correc- 
tions announced  it  would  discipline  six 
employees  who  were  negligent  in  allowing 
Malcolm  Kysor,  53,  to  escape  from  the 
State  Correctional  Institution-Albion  on 
November  25,  2007.  Kysor,  serving  a life 
sentence  for  a 1988  murder,  allegedly  was 
hidden  in  a trash  can  by  fellow  prisoner 
John  Gromer  and  was  loaded  into  a pick 
up  truck  and  driven  off  the  prison  grounds. 
Guards  failed  to  use  a heart  beat  detector 
or  prod  the  garbage.  Prison  warden  Mari- 
lyn Brooks  was  among  the  staff  disciplined. 
DOC  Secretary  Jeffrey  Beard  stated:  “The 
escape  should  not  have  occurred.  It  shows 
complacency...  If  people  had  done  what 
they  were  supposed  to  do  this  would  not 
have  happened.”  Kysor  remains  at  liberty 
as  this  issue  of  PLN  goes  to  press.  The  full 
report  on  the  escape  is  on  PFN’s  website. 

Peru:  On  December  11, 2007,  Alberto 
Fujimori,  69,  the  former  president  of  Peru 
was  sentenced  to  six  years  in  prison  and 
fined  $134,900  for  illegally  ordering  the 
search  of  the  apartment  of  the  wife  of 
Vladimiro  Montesinos,  his  spy  chief.  Fuji- 
mori ruled  Peru  from  1990-2000,  the  last  8 
years  as  dictator.  During  his  rule,  the  army 
and  police  murdered  tens  of  thousands  of 
Peruvians  in  a brutal  counter  insurgency 
war  against  the  Communist  Party  of 
Peru  and  the  Tupac  Amaru  Revolution- 
ary Movement.  Fujimori  is  awaiting  trial 
on  murder,  kidnapping  and  corruption 
charges  stemming  from  ordering  govern- 
ment death  squads  to  kidnap,  torture  and 
murder  the  opponents  of  his  regime. 

South  Carolina:  On  December  28, 
2007,  the  Department  of  Corrections 
announced  that  women  held  1,639  of  the 
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Department’s  3,894  security  positions, 
or  42%. 

Texas:  On  December  11,  2007,  a an 
unidentified  female  prison  guard  at  the  Geo 
Corporation  run  Bill  Clayton  Detention  Cen- 
ter in  Littlefield  attempted  to  take  tobacco 
away  from  two  Idaho  prisoners  housed  in  the 
facility  which  they  resisted.  Fifteen  prison- 
ers then  refused  to  return  to  their  cells  until 
guards  made  a show  of  force. 

Texas:  On  December  31,  2007,  guard 
Julian  Brink,  26,  was  arrested  and  charged 
with  smuggling  15  packages  of  Bugler 
tobacco  into  the  Stringfellow  Unit  in 
Ro  sharon. 

Texas:  On  December  4,  2007,  300 
prisoners  and  seven  employees  at  the 
McConnell  Unit  in  Beeville  were  sickened 
with  Noro virus,  a gastrointestinal  virus 
that  causes  vomiting,  diarrhea,  nausea 
and  stomach  cramps.  One  diabetic  pris- 
oner was  hospitalized  as  a result. 

Viet  Nam:  On  November  16,  2007, 
Nguyen  Thuyen,  31,  and  Bui  Van  Quyet, 
23,  policemen  in  Hoa  Binh  province  were 
convicted  of  abusing  their  office  by  accept- 
ing a $92  bribe  to  allow  a male  prisoner 
to  have  five  unsupervised  visits  to  the  cell 
of  death  row  prisoner  Nguyen  Thi  Oanh, 
40.  Oanh  was  sentenced  to  death  in  2005 


A Jailhouse  Lawyer’s  Manual 
7th  edition  and  Immigration  & 
Consular  Access  Supplement 

En  abril:  Publicamos  el  Gufa  de 
Inmigracion  y Acceso  Consular 

The  JLM  is  a self-help  litigation  manual  for 
prisoners. 

The  Immigration  Supplement  covers  the 
immigration  consequences  of  criminal 
convictions  and  the  right  to  consular  access. 
The  Supplement  is  available  now  in  English 
and  will  be  published  in  Spanish  in  April. 

Prisoner  orders:  The  7th  edition  is  $25.  The 
Immigration  Supplement  (el  Gufa)  is  $5. 

Prices  include  1st  Class  mail. 

Please  visit  http://www.columbia.edu/cu/hrlr/ 
for  information  on  institutional  and  lawyer 
orders 

Please  send  payment  in  the  form  of  check  or 
money  order  only.  The  JLM  regrets  that  we 
cannot  accept  stamps  or  credit  cards.  Allow  up 
to  8 weeks  from  date  of  order. 

Send  orders  and  other  inquiries  to: 

Columbia  Human  Rights  Law  Review 
ATTN:  JLM  ORDER 
435  West  1 1 6th  Street 
New  York,  NY  10027 

The  JLM  is  published  by  the  Columbia  Human 
Rights  Law  Review  at  Columbia  Law  School. 


for  drug  trafficking.  While  on  death  row 
she  became  pregnant  and  Vietnamese  law 
prohibits  the  execution  of  pregnant  women 
or  mothers  with  children  under  the  age  of 
3.  As  a result,  her  sentence  was  commuted 
to  life  in  prison.  The  death  sentence  will  not 
be  reinstated  once  her  son  turns  three. 

Washington:  On  June  7,  2007,  the 
Washington  State  Bar  Association  sus- 
pended Seattle  criminal  defense  attorney 
Oscar  Desper  III,  47,  for  60  days  for 
punching  King  county  deputy  prosecu- 
tor Dave  Culbertson  during  a June,  2004, 
sentencing  hearing  as  the  two  men  argued 


over  the  sentence  Desper’s  client  should 
receive  for  assaulting  a police  officer  and 
possessing  cocaine.  Culbertson  pushed 
Desper  when  Desper  punched  him. 
Culbertson  was  not  charged  by  the  Bar 
association.  FI 


Academic  seeking  persons 

who  participated  in  medical  studies 
in  prison  from  1 990  to  current. 
Send  name  & brief  details  to: 

P.0  Box  14056,  Pittsburgh,  PA  15239 


NATIONAL 

STOPMAX 

CONFERENCE 


Working  to  end  solitary  confinement 

May  30  - June  1,  2008  | Temple  University,  Philadelphia 


The  National  STOPMAX  Conference  will  raise  public 
awareness  about  the  use  of  extended  solitary  confinement, 
racism,  and  other  human  rights  abuses  in  U.S.  prisons  and 
create  the  groundwork  for  a national  movement  to  abolish 
these  policies  and  practices  through  the  American  Friends 
Service  Committee's  STOPMAX  Campaign. 

Prisoners,  families  of  prisoners,  formerly  imprisoned 
people,  youth,  community  activists,  lawyers,  and  mental 
health  professionals  and  allies  are  especially  invited  to  join 
us  at  this  grassroots  organizing  event. 

Please  encourage  your  families  and  supporters  to  attend 
the  conference,  submit  workshop  proposals  and  help  spread 
the  word. 

Scholarships  for  families  and  former  prisoners  are 
available. 

For  more  information: 


STOPMAX  Campaign 

American  Friends  Service  Committee 

1501  Cherry  Street 

Philadelphia,  PA  19102 

www.afsc.org/stopmax 

email  stopmax@afsc.org 

tel.  215-241-7137 


American  Friends 
Service  Committee 
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Privatized  Medical  Services  Entangle  Florida  Sheriff 
in  Litigation  and  Raises  Costs 


Proponents  of  privatization  of 
prison  services  tout  it  as  a way 
to  not  only  save  governmental  entities 
money,  but  to  remove  them  from  legal 
entanglement.  Officials  in  Florida’s  Sara- 
sota County  Sheriff’s  Office  (SCSO)  are 
not  realizing  those  supposed  benefits  for 
its  medical  care  contract. 

Since  2002,  the  SCSO  had  had  a con- 
tract with  Prison  Health  Services  (PHS) 
to  provide  medical  services  to  prisoners 
in  its  jail.  That  contract  was  worth  $2.4 
million  yearly.  With  the  contract  expiring 
on  October  1,  2007,  Sheriff  Bill  Balkwill 
decided  to  solicit  bids  in  May  2007  rather 
than  negotiate  an  extension  with  PHS. 
He  was  expecting  bids  to  be  about  $2.5 
million,  which  was  the  amount  set  aside 
in  SCSO’s  budget. 

When  the  bids  were  opened  in  June, 
SCSO  officials  were  taken  aback.  “We 
were  in  sticker  shock,”  said  Major  Skip 
Rossi,  SCSO’s  finance  director.  All  the 
bids  were  over  $3  million. 

PHS’  bid  was  $738,138  over  bud- 
get. Armor  Correctional  Services  was 
$831,234  over  budget,  and  a third  bidder 
was  $1.3  million  higher.  The  three  year 
bid  from  Amor  was  lower  than  PHS’  bid. 
Four  days  after  the  bids  were  unsealed,  it 


PLN  Classifieds 


AFFORDABLE  TYPING  SERVICES 
For  Rates  Send  a SASE  to 
LA  Willner 
PO  Box  2137 
Ozark,  MO  65721 


Surrogate  Sisters — Services  to  the  incar- 
cerated, no  games,  in  business  for  12+ 
years.  We  sell  photos  of  sexy  women, 
pen  pal  service  & gifts.  For  more  info 
send  a SASE  to  Surrogate  Sisters,  PO 
Box  95043,  Las  Vegas,  NV  89193 


“Making  The  Case  That  You  Are  Per- 
fect” Another  great  motivational  book 
by  Paul  Chevres.  For  your  free  copy 
call  (410)  920-1341 


BIG  HOUSE  PEN  PALS 

Connecting  Inmates  to  the  Outside  World 
For  Info  please  send  SASE  to: 

PO  Box  8476  Tacoma,  WA  98419 


was  recommended  all  bids  be  rejected  and 
it  was  suggested  by  SCSO’s  consultant, 
Phil  Hoelscher,  that  PHS  may  be  willing 
to  extend  its  contract  for  one  year  at  a ten 
percent  increase,  or  $2.68  million. 

Negotiations  with  PHS  made  it 
quickly  apparent  that  any  extension  was 
going  to  cost  more  than  $3  million  yearly. 
Balkwill  then  began  negotiating  with 
Armor.  To  take  over  SCSO’s  prisoner 
medical  care  responsibilities,  Armor  want- 
ed $3,032  million.  That  bid  was  $1 1,000 
cheaper  than  PHS.  Amor  was  awarded 
the  bid  effective  October  1,  2007. 

PLN  readers  will  recall  Armor  is 
owned  by  a former  director  of  Correction- 
al Medical  Services,  who  lost  numerous 
contracts  due  to  inept  care.  Armor,  it 
is  claimed,  was  created  to  pick  up  those 
contracts.  It  was  further  reported  that 
Armor  was  giving  kick-backs  to  Broward 
County  Sheriff  Kenneth  Jenne,  to  hold 
that  county’s  jail  medical  contract.  Jenne 
also  lobbied  with  other  Sheriff’s  to  con- 
tract with  Armor.  Jenne  has  since  been 


convicted  of  corruption  charges  related 
to  kickbacks  from  other  companies  and 
been  sentenced  to  prison. 

The  $600,000  yearly  increase  in 
prisoner  medical  caused  SCSO  to  find  a 
scapegoat  for  the  increase.  SCSO  blamed 
Hoelscher  for  providing  misleading  infor- 
mation. “I  explicitly  told  him  I thought  he 
was  an  agent  for  PHS,”  said  Rossi. 

Hoelscher  called  that  allegation  “lu- 
dicrous.” In  20  years,  I’ve  been  thrown 
under  the  bus  by  my  client,”  he  said.  Hoel- 
scher’s  contract,  which  ended  September 
30,  2007,  was  not  renewed. 

Meanwhile,  PHS  has  sued  the  SCSO 
for  allegedly  violating  county  policy  by 
awarding  such  a large  non-bid  contract. 
By  going  with  Armor,  the  SCSO  saved 
$148,000  over  three  years.  Considering 
the  costs  of  litigation,  privatization  will  not 
only  eat  up  that  savings,  but  it  entangles 
the  SCSO  in  litigation.  So  much  for  what 
privatization  proponents  espouse. 

Source:  Sarasota  Herald-Tribune 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $15  all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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Prison  Legal  News’  Book  Store 


! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount  Enter  the  Total  of  the  books  on  the  Order  Form.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  

(••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••I 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Berman-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises  and  answers  provided.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 
to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English- Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisisl 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


s 

: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  • 

| 2.  Actual  Innocence  ($14.99  value)  \ 

• 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!)  : 
l (Spanish-English/English-Spanish  Dictionary  can  be  substituted)  j 

• Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  • 
: updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99.  : 

• Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a • 
Regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  : 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

: duct  and  the  system  that  ensures  those  abuses  continue.  1030  : 

l Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti-  l 
l cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
I parts  of  speech  shown  for  every  main  word.  Covers  all  levels  l 

• of  vocabulary  and  identifies  informal  and  slang  words.  1045  ; 

: Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  : 
•entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  • 
l geographical  and  biographical  entries.  Includes  latest  busi-  " 

: ness  and  computer  terms.  1033  I: 

% 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1 024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 

and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1 025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 

Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1 007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1 052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid- 
ering  a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 

South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  |__| 

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  information  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform  1031  

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 
punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 
writing  describing  life  behind  bars  in  America.  1 022  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 
relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 

$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 

U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981 
hunger  strike  at  Belfast’ s infamous  Long  Kesh  prison.  1 006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  4lock-em-up’  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub  * 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book.  J 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries)  | 


Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate  F 
a lawyer ’ s qualifications,  and  much  more.  1015  

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views  and  answering  questions.  1056  |__| 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  1003  

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  105  8 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Cumulative  Index,  $22.50  | | 1 2002  Index,  $10.00  It  f j 

1996-1998  Cumulative  Index,  $22.50  I I I 2003  Index,  $10.00  I I I 

1999-2001  Cumulative  Index,  $22.50  I I I 2004  Index,  $10.00  I I I 

2002-2004  Cumulative  Index,  $22.50  I I I 

1 FREE  SHIPPING  ON  ALL  BOOK  AND  INDEX  ORDERS  OVER  $25!  I 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

Subscription  Bonuses 

2 years  4 bonus  issues  for  28  total 

3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 

4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  6-30-05) 


Mail  payment 

and  order  to: 

Prison  Legal  News 

2400  NW  80th  St.  #148 
Seattle,  WA  98117 

Purchase  with  a Visa  or  MasterCard  by  phone 

206-246-1022 


Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 

Please  Change  my  Address  to  what  is  entered  below  EH 
Please  send  Info  about  PLN  to  the  person  below  EH 

Mail  Order  To: 

Name: 


All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre- stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (4  bonus  issues  for  28  total!)  

3 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($2)  

Books  or  Index  Orders  (NoS/Hon3&4 
yr  sub  special  books  OR  book  orders  OVER  $25!) 


DOC  #: 

Suite/Cell: 

Agency/Inst: 

Add  $5.00  S/H  To  Book  Orders  UNDER  $25 
WA  Residents  ONLY  Add  8.8%  To  Book  Cost 
Total  Amount  Enclosed 


Address: 
City/State/Zip: 
Extra  line: 
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The  Prisoner's 
Guide  to  Survival: 

The  most  comprehensive  and 
current  legal  assistance 
manual  available  to  prisoners, 
covering  post-conviction  relief 
and  prisoners'  civil  rights * 


"Can  I challenge  my  conviction  or 
sentence  and  win?" 

"What  are  my  rights  as  a prisoner 
and  how  can  I protect  them?" 

THE  PRISON Ers  GUIDE  to  SURVIVAL  helps  answer  these  two  most  important 
questions  facing  every  man  and  woman  imprisoned  in  the  United  States. 

No  matter  what  your  legal  or  educational  background,  The  Prisoner's  Guide  to 
Survival  will  help  you  learn  how  to  research  the  Law,  study  your  rights,  deter- 
mine your  legaL  options,  and  take  the  necessary  steps  to  protect  your  rights 
or  challenge  an  illegal  conviction  or  sentence. 

Complex  issues  are  explained  in  plain  language  so  that  even  if  you  don't 
have  an  attorney  you  can  make  an  informed  decision  regarding  your  legal 
choices.  The  Supreme  Court  decision  in  Apprendi  v.  New  Jersey  and  its  poten- 
tial for  sentence  reduction  for  thousands  of  defendants  is  also  discussed. 

The  SURVIVAL  GUIDE  includes: 

■ Current  legislation  and  court  decisions  affecting  prisoners, 

■ Actual  size  example  forms  for  Appeals,  Habeas  Corpus  actions.  Motions, 
Constitutional  rights  complaints  for  state  & federal  prisoners,  and  more. 

■ Over  3,000  shepardized  case  Law  derisions  covering  criminal  conviction, 
sentencing  and  prisoner  civil  rights. 

» An  extensive  prisoner  assistance  resource  directory. 

■ A guide  to  the  Freedom  of  Information  Act  and  Privacy  Act. 


TO  ORDER  your  copy 

OF  THE  PRISONER'S  GUIDE 
to  SURVIVAL : 

Complete  order  form  below  and 
send  with  your  payment  to: 

PSI  PUBLISHING,  INC. 
413-B  19th  Street,  “168 
Lynden,  WA  98264 

1-800-557-8868 


Our  readers  are  impressed:  nwowr  - h.b.s.,  fci  oikville,  ny 

" From  the  eye-catching,  metaphorical  endless  maze  cover,  to  its  easy 
organization,  to  the  breadth  of  subject  matter  - the  book  is  more  appeal- 
ing than  any  of  the  many  others  that  attempt  to  cover  post-conviction 
matters . In  short,  I'm  impressed . " - O.R.,  fci  Pekin,  III 

"I  think  ifs  a great  book  which  will  be  extremely  useful  to  prisoners--. 
Washington  currently  plans  to  eliminate  its  prison  law  libraries , which 
means  books  tike  this  one  will  be  increasingly  important  to  prisoners' 
assertion  of  our  legal  rights . " - p.w..  Mice  Steilacoom,  wa 


PLEASE  SEND COPIES  OF 

'THE  PRISONER'S  GUIDE  to  SURVIVAL" 

PRICE: 

PRISONERS . $49.95 

NON- PRISON  ERS  $64.95 


plus  $5.00  shipping  & handling. 
Please  allow  3-4  weeks  for  delivery. 


Name Reg.  # 

Facility  

Address 

Cm  State  Zip 

Q Check  or  Money  Order  Enclosed,  payable  to:  PSI  Publishing  Inc.  0 Visa  0 Mastercard 
Credit  card#  

EXP.  DATE  SIGNATURE 


Mail  to:  PSI  PUBLISHING,  INC,  413-B  19th  Street,#168  Lynden,  WA  93264  • 1-800-557-8868 
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CLN  WILL  BUY  YOUR  STAMPS 

CONVERT  YOUR  POSTAGE  STAMPS  INTO  CASH 

Upon  receipt  of  your  stamps,  we  immediately  (within  48  hours)  send  a money  order  - 
as  you  direct  - for  your  Trust  Account,  or  to  a family  member  or  friend,  to  an 
outside  account,  or  to  order  a package  to  be  sent  in. 


WE  HAVE  RAISED  OUR  REIMBURSEMENT  RATES 


65%  of  FACE  VALUE 

For  complete  books  or  sheets  of  new  41 -cent  stamps 

55%  of  FACE  VALUE 

For  all  other  denominations  of  unused  stamps  (strips,  partial  books  or  sheets, 
individual  stamps,  or  USPS  stamped  envelopes) 
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Making  the  “Bad  Guy”  Pay:  Growing  Use  of  Cost 
Shifting  as  an  Economic  Sanction 


“At  some  point,  we  have  to  be  able  to 
say  to  people  who  have  been  incarcerated, 
and  served  time  on  probation  or  parole  upon 
release,  you  have  paid  your  debt  to  society. 
We  have  got  to  help  people  move  on  to  lead- 
ing productive  lives.  ”2 

“For  people  with  loads  of  debt from  court 
fines,  supervision  fees,  restitution,  and  other 
charges  related  to  their  crime,  getting  out  of 
prison  is  no  fresh  start. . . . They  come  out  of 
the  gate  already  at  a disadvantage.  ”3 


Ex-prisoner  Wilbert  Rideau 
became  known  as  “the  most 
rehabilitated  prisoner  in  America  during 
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by  Kirsten  D.  Levingston 1 

his  long  and  complex  journey  through 
Louisiana’s  criminal  justice  system,  which 
began  when  he  was  19  and  ended  when 
he  was  64.  ”4 

Rideau  was  tried,  convicted  and  sen- 
tenced to  death  three  times  for  kidnap 
and  murder,  but  three  different  appel- 
late courts  reversed  those  convictions 
because  of  blatantly  unconstitutional 
conduct  by  judges  and  prosecutors.5  Fol- 
lowing the  trio  of  reversals  Rideau  was 
ultimately  convicted  of  manslaughter  at 
his  fourth  trial  in  2005,  an  offense  that 
carried  a maximum  sentence  of  21  years. 
By  then  Rideau  had  already  served  forty- 
four  years,  one  of  the  longest  sentences 
in  Louisiana  history,6  and  consequently 
left  Angola  prison  on  January  15,  2005, 
a free  man.  But  despite  this  distinction 
and  despite  his  undisputed  rehabilita- 
tion, the  judge  in  his  case  nevertheless 
felt  Rideau  still  owed  a debt  to  society 
- $127,905.45  to  be  precise.7  As  a kind  of 
twisted  parting  gift,  Judge  David  Ritchie 
saddled  Rideau  with  nearly  $61,000 
of  costs  “associated  with  impaneling, 
housing,  feeding,  transporting  and 
providing  security  for  the  jury,”8  and  a 
$67,000,  bill  to  “reimburse  the  Indigent 
Defender’s  Board  for  all  costs  associated 
with  [Rideau’s]  defense,  including  wit- 
ness fees  and  expenses.9  The  Louisiana 
appeals  court  vacated  the  trial  court’s 
six-figure  assessment  against  Rideau, 
finding  the  trial  court  overstepped  its 
legal  authority.  While  the  relevant  Loui- 
siana statute  authorized  recoupment  of 
some  “costs  of  prosecution  or  proceed- 
ing,” the  appellate  court  concluded  this 
did  not  mean  “‘every’  cost  incurred  by 


the  State  in  maintaining  the  judicial 
system”  as  apparently  interpreted  by 
Judge  Ritchie.10  The  state’s  appeal  of 
this  decision  to  the  Louisiana  Supreme 
Court,  seeking  reinstatement  of  Judge 
Ritchie’s  order,  was  denied.11 

Rideau’s  case  was  extraordinary  in 
most  respects,  including  the  six-figure  as- 
sessment levied  against  him,  but  common 
in  at  least  one:  The  system’s  attempt  to 
recoup  costs  from  the  prosecuted. 

Across  the  country,  in  the  face  of  ex- 
panding expenses  and  shrinking  budgets, 
federal  and  state  criminal  justice  officials 
are  becoming  more  aggressive  in  shifting 
a range  of  criminal  justice  system  costs 
onto  defendants.12  Criminal  financial  ob- 
ligations are  not  aimed  solely  at  benefiting 
victims  and  punishing  offenders.  Increas- 
ingly policymakers  are  using  them  simply 
to  keep  the  system  in  the  black. 

A Georgia  sheriff,  for  example,  col- 
lected $18  a day  in  room  and  board  fees 
from  those  awaiting  trial,  until  former 
pretrial  detainees  challenged  the  prac- 
tice, which  was  not  authorized  by  any 
state  statute  or  policy.13  Mickel  Jackson, 
one  of  the  plaintiffs,  was  jailed  for  three 
months  and  paid  half  of  the  $1,471  cost 
of  his  jail  stay,  before  the  state  dropped 
the  charges  against  him.14  The  sheriff 
had  compelled  Willie  Williams,  jailed 
for  nine  months  before  posting  bond,  to 
sign  a promissory  note  agreeing  to  pay 
over  $4,600  or  risk  going  back  to  jail.15 
“Taxpayers,”  according  to  the  sheriff, 
“should  not  have  to  bear  the  burden 
of  feeding  and  housing  lawbreakers.”16 
Clinch  County  settled  the  case,  agreeing 
to  return  about  $27,000  to  those  forced 


April  2008 


Prison  Legal  News 


1 


www.prisonlegalnews.org 


Prison  Legal  News  Online!  Ik 


>-  PLN’s  website  offers  all  issues  of  PLN  in  both 
a searchable  database  and  PDF format.  Issues  are 
indexed  and  posted  as  soon  as  they  go  to  press! 

>-  Full  text  decisions  of  thousands  of  court  cases, 
published  and  unpublished! 

>-  Most  complete  collection  of  prison  and  jail 
related  verdicts  and  settlements  anywhere! 

>-  Brief  bank  with  a wide  assortment  of  winning 
motions,  briefs,  complaints  and  settlements! 

>-  Thousands  of  articles  and  cases,  all  fully  in- 
dexed by  more  than  500  subjects,  searchable  by 
case  name,  case  year,  state  of  origin,  court,  author, 
location,  case  outcome,  PLN  issue  and  key  word 
search.  Visitors  can  search  the  site’s  content  for 
free,  pay  only  if  we  have  what  you  are  looking  for! 


>-  Our  Publications  section  has  downloadable 
versions  of  numerous  government  reports,  audits 
and  investigations  from  around  the  country! 

>-  All  content  is  easy  to  print  for  downloading  and 
mailing  to  prisoners! 

>■  Order  books,  print  subscriptions  and  make 
donations  on  line! 

>-  Links  to  thousands  of  other  prison,  jail,  crimi- 
nal justice  and  legal  websites  around  the  world! 

>■  This  is  the  highest  quality  and  most  comprehen- 
sive prison  litigation  news  and  research  site  in  the 
world! 


New  content  added  daily! 

If  you  need  to  know  about  prisons  and  jails  or  are  litigating  a detention 
facility  case  you  can’t  afford  not  to  subscribe  to  our  website! 

Online  subscribers  get  unlimited,  24  hour  a day  access  to  the  website  and 
its  content! 

Low,  affordable  subscription  rates  to  meet  your  needs  and  budget: 

>-  $9.95  per  month 
>-  $69.95  per  year 

You  cant  afford  not  to  subscribe! 


www.prisonlegalnews.org 


Sign  up  for  PLN’s  FREE  listserve  to  receive  prison  and  jail  news  and  court  rulings  by  e-mail. 


April  2008 


Prison  Legal  News 


PUBLISHER 

Rollin  Wright 

EDITOR 
Paul  Wright 

ASSOCIATE  EDITOR 
Alex  Friedmann 

EXECUTIVE  DIRECTOR 

Donald  W.  Miniken  Jr. 

COLUMNISTS 

Mumia  Abu  Jamal,  Denise 
Johnston,  Daniel  E.  Manville, 
Kent  Russell 

CONTRIBUTING  WRITERS 

Matthew  Clarke,  John  Dannenberg, 
Gary  Hunter,  David  Reutter, 

Mike  Rigby,  Sam  Rutherford, 
Roger  Smith,  Silja  J.A.  Talvi, 

Bob  Williams  & Mark  Wilson 

LAYOUT 
Lance  Scott/Catalytic 
Communications 

PLN  is  a Monthly  Publication 

A one  year  subscription  is  $18  for  pris- 
oners, $25  for  individuals,  and  $60  for 
lawyers  and  institutions.  Prisoner  dona- 
tions of  less  than  $18  will  be  pro-rated 
at  $ 1.50/issue.  Do  not  send  less  than 
$9.00  at  a time.  All  foreign  subscriptions 
are  $60  sent  via  airmail.  PLN  accepts 
Visa  and  Mastercard  orders  by  phone. 
New  subscribers  please  allow  four  to 
six  weeks  for  the  delivery  of  your  first 
issue.  Confirmation  of  receipt  of  dona- 
tions cannot  be  made  without  an  SASE. 
PLN  is  a section  501  (c)(3)  non-profit 
organization.  Donations  are  tax  deduct- 
ible. Send  contributions  to: 

Prison  Legal  News 
2400  NW  80th  Street  #148 
Seattle  WA  98117 
(206)  246-1022 
Fax  (206)  248-6846 
info@prisonlegalnews.org 
www.prisonlegalnews.org 

Please  do  not  mail  PLN  paperwork  for  an 
ongoing  case  or  request  legal  advice.  PLN 
is  not  a legal  service  provider  and  cannot 
give  legal  advice.  PLN  reports  on  legal 
cases  and  news  stories  related  to  prisoner 
rights  and  prison  conditions  of  confine- 
ment. PLN  welcomes  all  news  clippings, 
legal  summaries  and  leads  on  people  to 
contact  related  to  those  issues. 

Article  submissions  should  be  sent  to 
- The  Editor  - at  the  above  address.  We 
cannot  return  submissions  without  a 
SASE.  Check  our  website  or  send  a 
SASE  for  writers  guidelines. 

PLN  is  indexed  by  the  Alternative  Press 
Index,  Criminal  Justice  Periodicals  Index 
and  the  Department  of  Justice  Index. 


Cost  Shifting  (cont.) 


to  pay  the  unauthorized  jail  fees. 

Though  unauthorized  in  Clinch 
County,  some  argue  that  shifting  costs  in 
this  way  makes  sense.  After  all,  they  say, 
those  arrested,  charged,  and  prosecuted 
are  responsible  for  the  ballooning  costs 
of  jails,  courts,  prison,  and  community 
supervision.  “In  essence,  an  inmate  is  be- 
ing asked  to  reimburse  the  State  because 
the  inmate  ‘has  made  it  necessary  for  the 
State  to  keep  and  maintain  him  at  a large 
cost,”’  the  Supreme  Court  of  Washington 
explained  in  a 2001  case  challenging  auto- 
matic deductions  from  inmate  accounts  to 
cover  costs.17  While  the  notion  of  charging 
“users”  for  the  systems’  cost  may  have 
some  appeal,  it  ignores  critically  impor- 
tant policy  and  practical  realities. 

Powerful  interests  profit  directly  from 
keeping  our  jails  and  prisons  full  — private 
prison  investors,  prison  guard  unions, 
telephone  companies,  and  industries  that 
service  detention  facilities  (like  medical, 
transportation  and  food  service)  - all  gain 
directly  from  keeping  prisons  in  business. 
As  imprisonment  systems  grow,  however, 
so  does  the  burden  on  taxpayers  who 
fund  them.  Why,  disgruntled  taxpayers 
might  ask,  are  policymakers  not  finding 
less  expensive  and  more  effective  ways 
to  keep  the  public  safe?  Why,  taxpayers 
might  wonder,  won’t  policymakers  devise 
alternatives  to  jails  and  prisons  that  solve 
the  underlying  problems  contributing 
to  involvement  in  the  system  instead  of 
exacerbate  them?  Rather  than  answer 
these  important  questions,  increasingly 
jurisdictions  now  seek  to  quell  taxpayer 
concern  about  system  costs  by  shifting 
those  costs  away  from  taxpayers  and  on 
to  the  “bad  guys”  who  use  the  system. 
By  shifting  costs  in  this  way  officials  are 
essentially  immunizing  themselves  from 
tax  payer  complaints,  in  essence  muz- 
zling the  calls  for  change  and  demands 
to  develop  more  cost  effective  alternatives 
to  criminalization  and  incarceration.  The 
resulting  status  quo  most  greatly  benefits 
a limited,  yet  influential  few  - those  who 
profit  from  full  jails  and  prisons. 

Concern  over  shielding  “hardworking 
tax  payers”  from  the  costs  of  getting  the 
“bad  guy”  figures  prominently  in  cost- 
shifting  rationales.  Yet  the  distinction 
between  “taxpayers”  and  “bad  guys” 
may  be  an  illusory  one.  Someone  may  be 
holding  down  a tax-paying  job  one  day 
and  behind  bars  the  next.  And,  where 


compelled  to  pay  book-in  fees  or  a per 
diem  for  room  and  board  in  pre-trial 
detention,  one  is  paying  fees  before  being 
convicted  of  any  offense.  Probationers,  for 
whom  employment  is  often  a condition  of 
release,  pay  taxes  but  are  still  charged  fees 
for  probation  services.  Family  members 
- who  pay  into  commissary  or  personal 
accounts  for  a detained  or  incarcerated 
loved  one,  only  to  have  those  dollars 
intercepted  by  prison  and  jail  officials  to 
cover  prisoner  room  and  board  - are  often 
tax  payers. 

Ora  Lee  Hurley’s  situation  offers  an 
illustrative  example  of  the  hazy  divide 
between  “bad  guy”  and  “taxpayer”  and 
the  counterproductive  cycle  fee  assess- 
ments create.  Hurley  is  a prisoner  held  at 
the  Gateway  Diversion  Center  in  Atlanta 
because  she  owes  a $705  fine.  As  part 
of  the  diversion  program,  Hurley  was 
permitted  to  work  during  the  day  and 
return  to  the  Center  at  night.  Five  days  a 
week  she  works  full-time  at  a restaurant, 
earning  $6.50  an  hour  and,  after  taxes, 
nets  about  $700  a month.  Room  and 
board  at  the  diversion  center  is  $600, 
her  monthly  transportation  costs  $52, 
and  miscellaneous  other  expenses  eat  up 
what’s  left.  Hurley’s  attorney  explains  “[t] 
his  is  a situation  where  if  this  woman  was 
able  to  write  a check  for  the  amount  of 
the  fine,  she  would  be  out  of  there.  And 
because  she  can’t,  she’s  still  in  custody. 
It’s  as  simple  as  that.”  Though  she  works 
while  in  custody,  most  of  her  income  goes 
to  repay  her  diversion  program,  not  the 
underlying  fine  that  landed  her  there  in 
the  first  place.18 

In  addition  to  allowing  them  to  limit 
the  public’s  financial  burden  caused  by 
wrongdoers,19  policymakers  and  justice 
administrators  argue  that  imposing 
cost-covering  fees  allows  them:  to  avoid 
raising  taxes;20  to  ensure  crime  victims  are 
properly  compensated;21  to  appear  fiscally 
responsible;22  and  to  teach  moral  lessons,23 
and  fiscal  responsibility.24  These  goals, 
however,  remain  elusive.  Court-imposed 
debt  is  usually  layered  on  to  other  disad- 
vantages. According  to  a 1997  survey  of 
state  prisoners  conducted  by  the  Depart- 
ment of  Justice,  “68  percent  of  people  in 
prison  had  not  completed  high  school, 53 
percent  earned  less  than  $1,000  in  the 
month  prior  to  their  incarceration,  and 
nearly  one  half  were  either  unemployed 
or  working  only  part-time  prior  to  their 
arrest.”25  A 2006  report  by  the  New  York 
State  Bar  Association  found  it  “fair  to 
conclude  that  about  80%  of  all  defendants 
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charged  with  a felony  in  the  United  State 
are  indigent”  based  on  Department  of 
Justice  data  collected  in  2000.26  Saddling 
those  least  able  to  pay  with  an  extra  cost 

- beyond  that  assessed  in  general  taxes 

- for  running  a justice  system  ostensi- 
bly designed  to  serve  the  public  is  both 
inequitable  and  unlikely  to  generate  the 
desired  revenues.  Predictably,  researchers 
have  found  that  “[s]taggering  amounts 
of  economic  sanctions  are  unpaid,  more 
than  $4.5  billion  in  fines  at  the  federal 
level  and  more  than  $166  million  in  New 
Jersey  alone.”27 

The  current  approach  of  levying  costs 
has  a particularly  devastating  effect  on 
populations  of  color,  communities  dispro- 
portionately represented  in  the  criminal 
justice  system.  At  the  end  of  2005,  60 
percent  of  state  and  federal  prisoners  were 
African-American  or  Latino.28  African- 
American  women  were  more  than  twice  as 
likely  as  Latina  females  and  over  3 times 
more  likely  than  white  females  to  have 
been  in  prison  on  December  31,  2005. 29 
The  Census  Bureau’s  most  recent  income 
and  poverty  figures  show  that  African- 
American  households  had  the  lowest 
median  income  in  2005  ($30,858),  61  per- 
cent of  the  median  for  non-Latino  white 
households  ($50, 784). 30  Median  income 
for  Latino  households  was  71  percent  of 
the  median  for  non-Latino,  white  house- 
holds.31 In  2005,  the  poverty32  rate  was  24.9 
percent  for  African-Americans,  with  9.2 
million  people  in  poverty,  and  21.8  percent 
of  Latinos,  with  9.4  million  in  poverty.33 
For  non-Latino  whites,  the  poverty  rate 
was  8.3  percent,  or  16.2  million  people  in 
2005. 34  These  prison  and  economic  demo- 
graphics show  that  communities  of  color 
are  both  disproportionately  incarcerated 


and  disproportionately  impoverished. 

Legislators  often  create  new  fees 
and  increase  existing  assessments  with- 
out much,  if  any,  information  about  the 
system-imposed  debts  criminal  defen- 
dants already  face,  or  how  those  debts 
affect  people’s  lives.  In  2003  alone  about 
a third  of  the  states  enacted  laws  assess- 
ing costs  against  criminal  defendants  for 
court  security,  probation  supervision, 
appointed  counsel,  transfer  of  parole  or 
probation  supervision  to  another  state, 
inmate  medical  and  dental  expenses,  sex 
offender  registration,  electronic  monitor- 
ing fees,  and  costs  of  incarceration,  like 
room  and  board.  In  addition  to  enacting 
new  fees  some  states  increased  existing 
assessments.35  Illinois  doubled  its  monthly 
probation  fee  (to  $50), 36  Kansas  doubled 
its  assigned  counsel  application  fee  (to 
$100), 37  (which  all  defendants  seeking  a 
court  appointed  lawyer  to  represent  them 
at  trial  must  complete).  Minnesota  upped 
its  assigned  counsel  fee  from  $25  to  $200, 38 
and  Oklahoma  quadrupled  its  monthly 
electronic  monitoring  fee  to  $300. 39 

George  Keiser,  Chief  of  the  Com- 
munity Corrections/Prison  Division  at 
the  National  Institute  of  Corrections,  has 
studied  the  issue  for  decades.  “Legislation 
imposing  financial  obligations  has  typi- 
cally been  passed  incrementally,”  Keiser 
observes,  creating  “a  danger  in  tacking 
fees  upon  fees  with  no  end  in  sight.” 
He  suggests  reviewing  “the  mandates  in 
place  before  introducing  new  financial 
penalties.”40 

With  the  growth  of  the  adult  cor- 
rectional population  - over  seven  million 
adults  are  in  jail,  prison,  or  supervised 
in  their  community41  - in  the  near  term 
policymakers  will  continue  to  feel  pressure 
to  balance  large,  costly  criminal  justice 
system  budgets.  The  temptation  to  shift 
the  financial  burden  to  the  most  politically 
powerless  among  us 
- those  caught  up  in 
the  criminal  justice 
system  - is  fierce. 
While  the  move  may 
be  popular  with 
taxpayers  and  legis- 
lators eager  to  avoid 
raising  taxes,  any 
short-term  gains  in 
revenue  come  at  the 
cost  of  long-term 
community  survival. 
Even  the  courts  and 
criminal  justice  ad- 
ministrators who  are 
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the  intended  beneficiaries  of  cost-shifting 
economic  sanctions  are  beginning  to 
realize  the  futility  of  saddling  those  who 
reenter  society  with  debt  so  crippling  that 
any  chances  of  successful  reintegration 
may  be  impossible. 

An  Overview  of  Criminal  Financial 
Assessments 

“I’ve  never  seen  so  many  people  inter- 
ested in  $15!”42 

— Probationer’s  disbelief  at  paying 
multiple  fees,  as  expressed  on  the  wall  of 
a probation  office  bathroom.43 

A first  step  in  understanding  whether 
assessing  cost-related  fees  is  the  appropri- 
ate way  to  defray  the  skyrocketing  budget 
costs  of  state  criminal  justice  systems  is 
identifying  the  actual  fees  being  assessed. 
An  increasingly  popular  method  for  meet- 
ing the  costs  of  expensive  criminal  justice 
systems  is  to  recoup  administrative  costs 
from  those  arrested,  prosecuted,  incarcer- 
ated and  supervised  within  criminal  justice 
systems.44  While  states  usually  enact  leg- 
islation authorizing  assessment  of  fees  at 
each  stage  of  the  criminal  justice  process, 
these  charges  resemble  landmines  - they 
are  “hidden”  and  “scattered  throughout 
every  state  code,”45  and  have  the  capacity 
to  destroy  financially  those  they  come  in 
contact  with.  As  a result,  it  is  difficult  for 
any  given  defendant,  defense  attorney,  or 
even  policymaker  to  fully  comprehend  the 
financial  sanction  attached  to  a conviction 
or  sentence. 

The  National  Institute  of  Correction’s 
first  comprehensive  analysis  of  economic 
sanctions,  released  in  1988,  provided  an 
overview  of  the  types  of  financial  conse- 
quences levied  upon  arrest,  conviction, 
and  sentence.46  Fines,  costs,  and  restitu- 
tion, perhaps  the  most  familiar  forms  of 
economic  sanctions,  are  usually  formal 
penalties  explicitly  set  forth  in  the  court’s 
Judgment  and  Sentence  of  the  defendant, 
like  the  assessments  Mr.  Rideau  faced. 
Fines  are  the  traditional  monetary  pen- 
alty, usually  imposed  according  to  severity 
of  crime,  to  punish  an  individual.  Court 
costs  are  fees  adopted  and  imposed  by  ju- 
risdictions on  most  convicted  persons,  to 
cover  a variety  of  court  expenses  that  may 
include  maintenance  of  court  facilities, 
service  of  warrants,  and  law  enforcement 
officers’  retirement  funds.47  Restitution 
is  a court-ordered  “payment  by  the  of- 
fender to  the  victim  for  financial  losses, 
and  embodies  both  the  just  deserts  notion 
of  offense-based  penalties  and  concern 
for  the  victim,”48  and  may  be  collected  at 
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probation  or  parole  stages.49 

Service  fees,  a second  category  of 
charges,  may  arise  before  or  after  convic- 
tion and  cover  the  costs  that  arise  when 
someone  in  the  criminal  justice  system  is 
required  to  use  certain  services.  Pre-con- 
viction service  fees  include  the  jail  book-in 
fee  levied  at  the  time  of  arrest;  jail  per 
diems  assessed  to  cover  the  cost  of  a pre- 
trial detention  stay  in  jail;  public  defender 
application  fees,  charged  when  someone 
seeks  court  appointed  counsel;  and  the  bail 
investigation  fee  assessed  when  the  court 
determines  the  likelihood  of  the  accused 
appearing  at  trial.  Post-conviction  service 
levies  include  pre-sentence  report  fees  to 
defray  the  cost  of  gathering  information 
about  the  defendant  that  influences  his 
sentence;  public  defender  recoupment  fee, 
charged  to  offset  the  cost  of  appointed 
counsel;  residential  fees  levied  on  con- 
victed persons  in  a residential  or  work 
release  center  (like  Ms.  Hurley’s),  which 
is  usually  a percentage  of  gross  income, 
or  a flat  fee  for  room  and  board.  Upon 
release  additional  service  fees  attach,  like 
parole  or  probation  supervision  fees,  often 
a monthly  assessment  for  supervision  dur- 
ing the  period  of  supervision. 

Special  assessments,  a third  category, 
are  automatically  levied  on  every  offender 
who  comes  before  that  court  or  on  all  per- 
sons guilty  of  a particular  offense.  These 
levies  usually  include  victim  advocate 
and  victim  compensation  fees,50  revenues 
charged  to  support  victim  advocate  offices 
in  jurisdictions  and  amass  funds  set  aside 
to  compensate  victims. 

Given  the  range  of  economic  sanctions 
now  commonly  utilized  by  jurisdictions 


across  the  country  - fines,  costs,  restitu- 
tion, service  fees  and  special  assessments 
- people  entering  the  justice  system  are 
unlikely  to  leave  it  without  facing  a finan- 
cial obligation  they  did  not  have  before 
going  in.  Increasingly  those  debts  are  un- 
related to  achieving  the  criminal  system’s 
putative  goals  of  punishment,  deterrence, 
incapacitation,  and  rehabilitation.  Rather, 
those  assessments  are  designed  to  defray 
system  costs. 

Two  service 
fees  - jail  fees  and 
probation  fees  - are 
particularly  ripe  for 
discussion.  Those 
fees  are  gaining  in 
popularity  in  ju- 
risdictions across 
the  country  and  ac- 
cumulate quickly, 
since  jurisdictions 
usually  assess  jail 
fees  on  a daily  ba- 
sis and  probation 
fees  on  a monthly 
basis.  As  the  Clinch 
County  sheriff 
demonstrated  in 
forcing  pre-trial 
detainees  to  sign 
promissory  notes 
to  pay  for  room  and 
board  or  return  to 
jail,  fee  payments 
linked  to  freedom 
are  particularly 
critical.  These  fees 
are  discussed  in  the 
next  section. 


The  Growing  Cost  of  Detention 
and  Supervision 

To  understand  the  impact  of  jail  and 
probation  fees,  it  is  important  first  to  under- 
stand the  demographics  of  the  populations 
forced  to  pay  them.  As  previously  noted,  as 
of  2005  there  were  seven  million  people  in 
the  federal,  state,  or  local  adult  correctional 
population,  either  incarcerated  or  in  the 
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community.51  What  these  figures  mean  is 
that  one  in  every  136  U.S.  residents  was  in 
prison  or  jail.52  There  were  1 ,446,269  people 
in  prison,  and  747,529  people  in  jail,53  figures 
representing  a 1.7  percent  growth  in  prison 
and  a 4.7  percent  growth  in  jail  populations.54 
Over  4. 1 million  people  were  on  probation, 
and  784,408  people  were  on  parole.55  By 
yearend  2005  both  the  probation  and  parole 
populations  had  grown,  0.5  percent  and  1 .6 
percent  respectively.56  Fifty-  five  percent  of 
those  on  probation  are  white,  30  percent  are 
African-American,  and  13  percent  are  Lati- 
na.57 Parole  data  show  whites  comprised  41 
percent,  African-Americans,  40  percent,  and 
Latinos,  18  percent  of  adults  on  parole.58 
Along  with  the  burgeoning  population  of 
people  in  jails  and  prisons  or  on  probation 
or  parole,  the  cost  of  the  criminal  justice 
system  has  grown,  leading  policymakers  and 
legislators  scrambling  to  find  new  sources  of 
revenue  without  jeopardizing  their  political 
futures  by  raising  taxes. 

Jail  Fees  are  Common,  and  Costly 

In  2005  the  U.S.  Department  of  Jus- 
tice, National  Institute  of  Corrections 
surveyed  state  jails  across  the  country  “[t] 
o explore  the  extent  to  which  local  jails 
are  charging  fees  to  jail  inmates,”  “[t]o 
learn  the  actual  amounts  of  the  fees  that 
are  being  charged  and  the  revenues  that 
are  being  generated,”  and  “[t]o  learn  jail 
managers’  views  on  the  effectiveness  of 
charging  fees.”59  This  2005  survey  does  not 
reflect  a representative  national  sample, 
however  it  does  provide  “substantial 
information  on  jails’  current  practices 
related  to  charging  inmates  for  programs 
and  services.”60 

The  report  classifies  jail  fees  as  either  a 
“‘program  fee’  . . . charged  to  jail  inmates 
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who  are  participating  in  a program  that 
is  not  a basic  element  of  jail  operations, 
or  who  are  receiving  a program-related 
service”;61  or,  alternatively,  as  non-program 
fees  assessed  in  relation  to  everyday  facility 
operations  and  services.62  The  purposes  of 
non-program  fees  are  to  offset  administra- 
tive costs,  the  costs  of  housing  prisoners, 
costs  of  providing  routine  services  (like 
phone  service  and  hair  cuts),  the  expense  of 
medical  services,  and  to  deter  the  frivolous 
use  of  medical  services.63  Ninety  percent  of 
the  jails  that  responded  were  charging  jail  in- 
mate fees,64  with  the  most  common  charges 
being  in  the  “non-program”  fee  category  for 
health-related  services,  like  prescriptions  (59 
percent  of  respondents)  and  physician  visits 
(59  percent  of  respondents),  and  participa- 
tion in  work  release  programs  (58  percent 
of  respondents).  These  findings  corroborate 
those  of  a 1997  NIC  study  of  the  largest  jails 
nationwide  that  found  “charging  of  inmate 
fees  is  both  prevalent  and  increasing  among 
the  agencies  surveyed,”  with  the  most  com- 
mon charges  imposed  for  medical  care  and 
participation  in  work  release  programs,  and 
the  most  revenues  generated  by  telephone 
services,  work  release  programs,  and  home 
detention.65 

The  table  below  summarizes  the 
prevalence  of  jail  fees  and  was  created  by 


the  2005  NIC  Jail  Fees  Report  of  2004 
jail  revenues.  The  NIC  report  captured 
program  and  non-program  categories,  as 
well  as  the  number  of  agencies  assessing 
the  fee  and  the  total  annual  revenues  re- 
ceived from  all  survey  respondents. 

State  jail  officials  regularly  collect  fees 
from  prisoners  by  deducting  the  fees  from 
funds  - often  deposited  by  family  mem- 
bers - in  prisoner  accounts  and  by  taking 
cash  directly  from  them  upon  arrest.  In  a 
2006  lawsuit  challenging  collection  prac- 
tices in  Kenton  and  Campbell  counties 
in  Kentucky,  a federal  court  upheld  the 
jails’  right  to  deduct  money  directly  from 
commissary  accounts  of  jail  prisoners.66 
Kenton  County  Attorney  Garry  Edmond- 
son called  the  decision  “an  important 
victory  for  all  counties,”  concluding  “[t] 
he  order  recognizes  that  inmates,  not  the 
taxpayers,  should  bear  the  costs  of  their 
own  incarceration.”6768 

Dean  v.  Lehman,69  a 2001  case  de- 
cided by  the  Washington  State  Supreme 
Court,  also  addressed  the  legality  of  au- 
tomatic deduction  of  funds  from  inmate 
accounts.  RCW  72.09.480(2),  a 1995  state 
statute,  “authorized]  specified  deductions 
from  any  outside  funds  sent  to  DOC 
inmates.”70 

Husbands  and  wives  depositing  funds 


FEE  CATEGORY 

NUMBER  OF  AGENCIES 
ASSESSING  THIS  FEE 

REVENUES 

Medical  care 

(Including  several  sub-categories  of 
services;  see  pp.  18-27  for  details) 

121 

$1,506,000 

Telephone  use 

87 

4,465,000 

Per  diem 

(Including  comprehensive  per  diem 
fees  plus  separate  food-  and  housing- 
specific  fees) 

77 

7,213,000 

Booking 

73 

4,346,000 

Photocopying 

69 

137,000 

Barber/hair  care 

52 

31,000 

Bonding 

33 

631,000 

Escort 

31 

28,000 

Notary  service 

20 

303 

Laundry 

12 

136,000 

Check  processing 

5 

6,000 

Detoxification  on  intake 

2 

25,000 

Source:  Barbara  Krauth  & Karin  Stayton,  U.S.  Dept’  of  Justice,  Nat’l  Inst,  of  Corr.,  Fees  Paid  by  Jail 
Inmates:  Fee  Categories,  Revenues,  and  Management  Perspectives  in  a Sample  of  U.S.  Jails,  17  (Connie 
Clem,  ed.,  2005) 
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into  their  spouses’  prison  accounts  chal- 
lenged the  statute,  convincing  a lower 
court  to  invalidate  it  as  a violation  of  tax 
law  requirements,  an  unconstitutional 
taking  of  property,  and  an  unlawful  with- 
holding of  earned  interest  on  the  prisoner 
savings  account.71  On  appeal,  however, 
the  state’s  high  court  reversed  the  lower 
court  in  part,  holding  that  the  automatic 
deductions  were  not  a tax,  and  therefore 
violated  neither  tax  law  nor  the  state  and 
federal  takings  clauses.  The  Washington 
Supreme  Court  explained  “the  deductions 
authorized  by  [the  statute]  are  essentially 
akin  to  a direct  ‘user  fee,’  in  that  they  al- 
low the  DOC  to  recoup  its  expenditures, 
but  no  more.  In  essence,  an  inmate  is  be- 
ing asked  to  reimburse  the  State  because 
the  inmate  ‘has  made  it  necessary  for  the 
State  to  keep  and  maintain  him  at  a large 
cost.’”  The  court  did  not  explain  how  giv- 
ing money  to  a victims  fund  was  a “user 
fee”  as  the  dissent  noted.72 

Elsewhere,  at  Hampton  Roads  Re- 
gional Jail,  Virginia,  a federal  court  upheld 
a fee  of  $1  per  day  directly  deducted  from 
pre-trial  detainees’  prisoner  accounts  to 
pay  for  housing  costs.73 

Federal  courts  have  invalidated  jail 
book-in  fee  procedures  allowing  officials 


to  take  funds  directly  from  prisoners  upon 
their  arrest.  In  2006,  the  court  struck 
down  a Washington  jail  booking  fee 
statute74  finding  it  and  Spokane  jail 
policies  implementing  the  provision  “fa- 
cially unconstitutional  in  that  they  deprive 
persons  of  their  property  without  due 
process  in  violation  of  the  Fourteenth 
Amendment.  ”75 
The  court  found 
the  state  lacked  a 
specific  need  for 
immediate  seizures 
in  the  absence  of 
a pre-deprivation 
hearing  or  determi- 
nation of  guilt.76 

The  Ham- 
ilton County, 

Ohio,  program 
of  confiscating 
from  an  arrested 
individual  any 
“cash-on-hand”  to 
pay  up  to  $30  for 
a “Book-in  Fee,” 
was  struck  down  by 
a federal  court  as 
a violation  of  due 
process,77  with  the 


court  concluding  “the  detainee’s  ‘obliga- 
tion’ to  pay  for  costs  of  being  booked-in 
cannot  be  finally  determined  until  after 
that  detainee’s  conviction.”78 

This  brief  review  of  select  cases  is 
by  no  means  comprehensive;  however  it 
reveals  two  themes  that  arise  when  courts 
consider  the  legitimacy  of  jail  fees.  The 
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legality  of  jail  fees  hinges  on  how  courts 
classify  the  fee  - as  punishment,  a tax,  or 
a user  fee.  It  also  depends  upon  whether 
procedural  safeguards  are  in  place  to 
ensure  state  officials  do  not  abuse  their 
fee  collection  powers  or  take  money  from 
someone  other  than  a “bad  guy.” 

Still,  the  dissenting  opinion  in  the 
Washington  Supreme  Court  case  up- 
holding automatic  deductions  offers  a 
straightforward  critique  of  the  problem 
with  automatic  deductions  from  prisoner 
accounts  that  could  easily  apply  to  all 
forms  of  cost-related  assessments: 

“I  have  scratched  my  head  more  than 
once  trying  to  determine  what  public  good 
is  promoted  by  a statute  that  essentially 
authorized  the  seizure  of  35  percent  of 
every  cent  that  a prison  inmate’s  spouse 
sends  to  the  inmate.  While  I do  not  know 
this  fact  for  certain,  I feel  comfortable 
believing  that  many,  if  not  most,  of 
the  spouses  of  inmates  are  low  income 
individuals  and  that  some  may  even  be 
beneficiaries  of  forms  of  public  assistance. 
Consequently,  the  money  they  send  to  the 
prisons  may  not  be  easy  for  them  to  ac- 
quire. When  the  State  takes  almost  half  of 
this  money  from  the  grasp  of  the  inmate, 
the  needs  of  the  inmate  will  often  have  to 
be  met  by  another  contribution  from  the 
spouse.  These  spouses,  who  are  mostly 
women,  must  then  dig  deep  again  if  they 
are  to  offset  the  State’s  cut.  In  doing  so 
they  undoubtedly  deprive  themselves  of 
funds  that  could  be  devoted  to  the  pur- 
chase of  necessities  for  them  and  their 
children.  Such  a scheme  strikes  me  as  not 
only  unwise  but  unfair.79” 

The  Cost  of  Staying  Out  of  Jail 

While  there  are  currently  no  contem- 
porary studies  of  probation  fee  collection 
practices,  evidence  of  national  trends, 
most  notably  that  documented  by  the 
Vera  Institute  of  Justice,80  suggests  the 
number  of  jurisdictions  charging  proba- 
tioner supervision  fees  has  grown  since  a 
1986  NIC  survey  concluding  that  nearly 
half  of  states  then  had  probation  supervi- 
sion fees  in  place.  That  survey  found  24 
states  assessed  fees  for  adult  supervision 
services,  typically  “ranging]  from  $10  to 
$50  per  month,”  5 states  assessed  fees  for 
adult  investigations/pre-sentence  reports, 
typically  “ranging]  from  $75  to  $300 
per  report,”  that  5 states  assessed  fees 
for  specific  programs  (e.g.  drug/alcohol 
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monitoring  or  treatment  programs);  and 
3 states  assessed  fees  for  juvenile  supervi- 
sion and  investigation).81  According  to 
the  American  Probation  and  Parole  As- 
sociation, “[m]ost  long-range  economic 
forecasts  point  to  a continued  increased 
competition  for  declining  public  rev- 
enues. In  this  economic  environment,  it 
is  reasonable  to  conclude  that  the  trend 
towards  charging  supervision  fees  will 
continue.”82 

Probation  administrators  have  ex- 
pressed differing  opinions  about  the 
use  of  probation  service  fees,  with  some 
being  “adamantly  oppose[d]”  to  them, 
while  others  believe  supervision  fees  help 
secure  programs  “central  to  fulfilling 
[their]  mission.”83  The  role  of  proba- 
tion departments  in  recouping  fees  from 
probationers  varies  from  jurisdiction  to 
jurisdiction.  In  some,  probation  agencies 
may  not  be  responsible  for  collection  of 
fees,  in  others,  they  may  collect  payments 
on  all  economic  sanctions  — from  victim 
restitution,  to  court  costs,  to  probation 
service  fees.  Payment  of  the  range  of 
economic  sanctions  is  often  a condition 
of  successful  probation. 

One  study  has  found  that  “[probation 
officers  generally  believe  that  collecting 
fees  takes  too  much  time  and  infringes 
on  their  ability  to  do  what  they  consider 
to  be  important  duties.”84  To  increase  the 
likelihood  of  fee  recovery  some  counties 
use  collection  of  fees  as  a method  of 
evaluating  their  probation  officers’  overall 
performance.85 

The  monthly  payments  sought  by 
probation  are  sometimes  steep,  as  are  the 
consequences  for  their  non-payment.  In 
Louisiana,  for  example,  individuals  on 
probation  may  be  required  to  pay  a pro- 
bation supervision  fee  of  up  to  $100  per 
month,  and  a court  can  condition  proba- 
tion on  payments  to  various  system-related 
funds  including  those  for  indigent  defense, 
the  criminal  court,  victim  compensation 
and  privately  funded  crime  stoppers  or- 
ganizations, as  well  as  reimbursement  for 
other  court  and  law  enforcement  costs.86 
If  a condition  of  probation  is  violated,  the 
individual  is  subject  to  arrest  which  can 
lead  to  imposition  of  additional  probation 
conditions,  increased  supervision,  incar- 
ceration, or  revocation.87  In  Ohio,  a court 
can  order  probationers  to  pay  up  to  a $50 
monthly  supervision  fee  as  a condition  of 
probation.  Failure  to  pay  may  warrant 
the  imposition  of  additional  community 
control  sanctions,88  or  a modification  of 
the  offender’s  sentence.89  In  Arizona,  for 


example,  officials  will  extend  a person’s 
probationary  period  until  restitution  has 
been  fully  paid  off.90  Non-payment  or 
late  payment  may  lead  to  the  imposition 
of  collections  fees  and  interest  creating  a 
financial  hole  for  probationers.91 

A Texas  study  established  that  “70.8% 
of  those  with  unstable  employment  histo- 
ries . . . had  negative  probation  outcomes. 
. . .”92  Paradoxically  it  also  found  that 
Harris  County  judges  were  more  likely 
to  impose  miscellaneous  fees  and  fines  on 
probationers  with  unstable  employment 
histories  than  those  with  stable  histories.93 
Another  study  shows  probationers  in  rural 
counties  have  a higher  chance  of  being 
assessed  probation  supervision  fees  than 
those  in  urban  counties.94 

Arizona  has  made  its  county  proba- 
tion agencies  responsible  for  collecting 
all  economic  sanctions,  and  has  even 
determined  the  precise  order  by  which 
sanctions  are  to  be  paid.  Payment  of 
restitution,  for  example,  is  given  the 
highest  priority,  while  payment  of  the 
“prison  construction  and  operations  fee” 
is  number  seven  on  the  list.95  Arizona  dis- 
courages court  modification  of  payment 
orders,  instructing  probation  officers  to 
“neither  request  that  the  Court  adjust  the 
payment  amount  or  frequency  of  pay- 
ment, nor  request  that  the  Court  delete 
or  exonerate  any  delinquency  or  order  of 
Probation  Service  Fee  during  the  term  of 
probation.”96  The  American  Probation 
and  Parole  Association  has  noted  that 
“[o]f  all  factors  affecting  collections,  the 
degree  of  access  to  fee  payments  is  the 
most  significant.  Organizations  which  are 
able  to  keep  part  or  all  of  the  supervision 
fees  collected,  collect  more.”97 

In  1997  the  Georgia  legislature  passed 
a law  placing  supervision  of  misdemeanor 
probationers  in  the  hands  of  private  com- 
panies. The  supervision  fee  the  company 
charged  contributed  to  Sabrina  Byrd’s 
jailing  in  2003.  Byrd,  the  single  mother 
of  three,  had  never  been  involved  in  the 
criminal  justice  system.  That  changed, 
however,  when  she  failed  to  pay  misde- 
meanor fines  associated  with  failure  to 
leash  her  dogs.  Unable  to  pay  the  fees, 
which  totaled  $852,  she  was  placed  by  the 
court  on  probation  and  devised  a payment 
plan  requiring  her  to  both  pay  down  fines 
plus  a monthly  service  fee  of  $39  charged 
by  a private  probation  supervision  com- 
pany. The  Court’s  imposition  of  the  $124 
monthly  payment  was  too  much  for  Byrd 
to  pay.  She  stopped  showing  up  for  proba- 
tion meetings  and  was  arrested  and  jailed 
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for  violating  her  probation.98 

Byrd’s  snowballing  experience  in  the 
criminal  justice  system  was  both  predict- 
able and  common.  Over  a decade  earlier, 
in  1986,  the  National  Institute  of  Cor- 
rections predicted  just  such  a scenario 
would  result  from  probation  supervision 
fees.  “The  added  stress  caused  by  inability 
to  pay  may  cause  probationers  to  miss 
appointments,  thus  negating  any  positive 
effect  of  supervision  and  sometimes  re- 
sulting in  revocation  for  failure  to  comply 
with  the  conditions  of  probation.”99 

Current  fee  trends  appear  to  weaken 
our  constitutional  protection  against  jail- 
ing people  for  being  poor.100  One  could 
argue  that  people  like  Byrd  are  not  im- 
prisoned for  being  poor  and  unable  to  pay, 
but  for  their  failure  to  attend  probation 
meetings.  But  Byrd’s  economic  status  and 
status  as  a probationer  were  inextricably 
intertwined.  If  she  had  the  money  to  pay 
the  fine  in  the  first  place,  she  would  not 
have  been  placed  on  probation,  and  if 
she  had  not  been  on  probation  she  would 
not  have  an  additional  $39  payment  to 
the  private  probation  company  on  top 
of  her  fines.  And  of  course,  but  for  the 
court’s  supervision  she  would  not  have 
landed  in  jail. 


A Jailhouse  Lawyer’s  Manual 
7th  edition  and  Immigration  & 
Consular  Access  Supplement 

En  abril:  Publicamos  el  Gufa  de 
Inmigracion  y Acceso  Consular 

The  JLM  is  a self-help  litigation  manual  for 
prisoners. 

The  Immigration  Supplement  covers  the 
immigration  consequences  of  criminal 
convictions  and  the  right  to  consular  access. 
The  Supplement  is  available  now  in  English 
and  will  be  published  in  Spanish  in  April. 

Prisoner  orders:  The  7th  edition  is  $25.  The 
Immigration  Supplement  (el  Gufa)  is  $5. 

Prices  include  1st  Class  mail. 

Please  visit  http://www.columbia.edu/cu/hrlr/ 
for  information  on  institutional  and  lawyer 
orders 

Please  send  payment  in  the  form  of  check  or 
money  order  only.  The  JLM  regrets  that  we 
cannot  accept  stamps  or  credit  cards.  Allow  up 
to  8 weeks  from  date  of  order. 

Send  orders  and  other  inquiries  to: 

Columbia  Human  Rights  Law  Review 
ATTN:  JLM  ORDER 
435  West  1 1 6th  Street 
New  York,  NY  10027 

The  JLM  is  published  by  the  Columbia  Human 
Rights  Law  Review  at  Columbia  Law  School. 


Does  Cost-Shifting  Achieve  Its 
Intended  Goals? 

Earlier,  this  article  described  several 
rationales  policymakers  put  forth  to  jus- 
tify cost-shifting  economic  sanctions: 
limiting  the  financial  burden  of  wrong- 
doing, avoiding  tax  increases,  ensuring 
victim  compensation,  appearing  fiscally 
responsible,  and  teaching  moral  and  fis- 
cal lessons.  Policymakers  fail  to  discuss 


1 wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

~J.  Manzer,  CO 

7m  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


how  cost  shifting  protects  bloated  justice 
budgets  that  benefit  those  with  a financial 
stake  in  keeping  jails  and  prisons  fully 
occupied,  by  helping  to  hush  taxpayer 
demand  for  more  effective  alternatives 
to  criminalization  and  incarceration.  It 
is  natural  to  wonder  how  much  those 
interests  - private  prison  investors,  guard 
unions,  telephone  companies,  and  prison 
and  jail  service  industries  - influence 
policymaker  decisions  about  whether  to 


"PrisonCaiis  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls:  PrisonCallsOnline! 


PrisonCallsOnline 


TIRED  OF  EXPENSIVE  COLLECT  CALLS 
AND  OUTRAGEOUS  PHONE  BILLS? 

We  can  help  with  Prepaid  Collect  Prison  Calls! 

We  service  most  local,  state  and  federal  facilities  nationwide. 
We  can  send  your  collect  calls  to  your  CELL  PHONE,  your 
blocked  home  number  or  even  overseas. 

We  offer  fast  activations  and  24/7  Internet  account  access 
Ask  us  how  you  may  save  by  sharing  a line  with  a relative. 


1-888-925-1 400 

www.prisoncallsonline.com 
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Cost  Shifting  (cont.) 


shift  costs  or  cut  them.  At  a minimum 
we  must  evaluate  whether  cost-recovery 
sanctions  are  achieving  the  stated  goals 
of  policymakers.  This  article’s  review  of 
the  evidence  suggests  they  are  not. 

Does  Imposition  Of  Cost-Recovery 
Sanctions  Limit  The  Public’s 
Financial  Burden? 

Evidence  suggests  they  may  not  for 
two  main  reasons.  First,  recovering  mon- 
ies from  people  may  be  akin  to  drawing 
blood  from  a stone.  When  one  cannot 
find  a job  and  when  one  is  faced  with 
other  mandatory  financial  obligations, 
like  child  support,  one  simply  may  not 
have  money  left  to  pay  the  system’s  costs. 
The  public  savings  suggested  in  the  budget 
ledgers,  therefore,  may  never  materialize. 
Moreover,  because  cost-recovery  sanc- 
tions are  often  levied  against  the  poor, 
further  research  is  needed  to  determine 
whether  payments  made  actually  come 
from  other  sources  of  public  dollars  - 
like  public  benefits.  Whether  the  public 
is  paying  the  cost  of  the  criminal  justices 
system  directly  or  indirectly,  through  the 
transfer  of  public  benefit  dollars  to  pay 
down  criminal  debt,  the  evidence  suggests 
cost-recovery  sanctions  do  little  to  relieve 
the  public’s  financial  burden. 

Does  Imposition  Of  Cost-Recovery 
Sanctions  Limit  Tax  Payer  Burden? 

The  evidence  suggests  tax  payers,  albeit 
a potentially  narrower  slice  of  them,  are  pay- 
ing their  taxes  as  well  as  the  cost-recovery 
sanctions  that  allegedly  reduce  their  tax 
burden.  Individuals  assessed  the  fees  may 
also  be  taxpayers,  holding  down  tax-paying 
jobs  while  on  work  release  or  under  com- 
munity supervision,  and  still  be  assessed 
additional  costs  to  cover  the  system.  Family 
members  of  those  in  the  system  face  a triple 
threat  - they  pay  taxes  (that  cover  the  cost 
of  the  system),  contribute  to  jail  and  prison 
inmate  accounts  (that  officials  intercept  to 
cover  the  cost  of  the  system),  and  may  help 
released  brothers,  mothers,  daughters,  and 
fathers  to  repay  old  fees  and  new  ones  (like 
probation  supervision  costs). 

Does  Imposition  Of  Cost-Recovery 
Sanctions  Ensure  Crime  Victims  Are 
Properly  Compensated? 

Imposition  of  cost-recovery  sanctions 
actually  seems  to  undermine  the  penologi- 
cal goals  of  the  system  - including  crime 
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victim  compensation.  These  additional 
financial  burdens  create  competition 
among  victims  and  justice  system  admin- 
istrators for  pieces  of  a small  pie. 

Does  Imposition  Of  Cost-Recovery 
Sanctions  Allow  Policy  Makers  To 

Appear  Fiscally  Responsible? 

This  rationale  for  promoting  cost- 
shifting  to  people  in  the  system  is  an 
interesting  one,  focused  on  appearances 
rather  than  sound  policy.  Even  if  ap- 
pearances were  a legitimate  basis  for 
making  policy,  the  evidence  suggests 
these  impositions  do  not  reflect  favor- 
ably on  policymakers.  To  the  contrary, 
cost-shifting  demonstrates  willingness 
to  place  political  expediency  over  true 
fiscal  responsibility  which  requires  tough 
decisions  about  cutting  costs  and  raising 
revenues.  The  ability  to  impose  costs  on 
the  criminal  system’s  captive  audience 
allows  policymakers  to  avoid  these  hard 
questions,  and  to  avoid  disappointing 
those  with  a fiscal  interest  in  keeping  jails 
and  prisons  full. 

Does  Imposition  Of  Cost-Recovery 
Sanctions  Teach  Moral  Lessons 
And  Fiscal  Responsibility? 

For  many  people  leaving  prison, 
criminal  financial  obligations  hang  over 
their  heads  like  the  Sword  of  Damocles, 
ready  to  drop  at  any  moment.  High 
criminal  debt  and  low  earning  potential 
combine  to  frustrate  efforts  to  achieve 
financial  and  social  stability,  and  to  live 
up  to  one’s  obligations  to  family  and  com- 
munity after  involvement  in  the  system. 
Research  in  the  child  support  context 
illustrates  a tipping  point  at  which  the 
size  of  debt  relative  to  income  creates  an 
unwanted  backlash.  Studies  show  that 
compliance  with  child  support  orders  is 
strongly  linked  to  abilty  to  pay,  and  that 
compliance  was  significantly  lower  when 
monthly  orders  were  more  than  20  percent 
of  a parent’s  income,  than  when  orders 
were  15  percent  or  less  of  income101.  If 
criminal  financial  obligations  are  aimed  at 
furthering  responsibility,  they  cannot  be 
so  burdensome  as  to  make  work  futile. 

Policymakers  Must  Reconsider  The 
Use  Of  Cost-Recovery  Sanctions 

20  dollars  here,  15  dollars  there  — for 
a busy  legislator  focused  on  ending  the  fis- 
cal year  in  the  black,  enacting  these  types 
of  monetary  sanctions  may  appear  to  be 
sensible,  relatively  painless,  financial  fixes. 
But  as  lawmakers  continue  to  shift  more 


and  more  of  the  costs  of  the  criminal  jus- 
tice system  onto  those  arrested,  charged, 
prosecuted,  and  incarcerated,  it  is  critical 
that  they  understand  the  entire  economic 
sanctions  picture,  and  resist  the  current 
piece-meal  approach.  Across  the  coun- 
try, both  those  burdened  with  the  debt, 
as  well  as  state  policymakers,  probation 
officers,  judges,  and  court  administrators 
increasingly  understand  the  big  picture, 
and  are  troubled  by  it.  They  are  urging 
reconsideration  of  existing  cost-recovery 
fees  and  cautioning  against  creation  of 
new  ones. 

Policymakers  can  heed  their  call  by: 
1)  conducting  (and  regularly  updating)  an 
inventory  of  all  criminal  fees,  fines  and 
economic  sanctions  on  their  books;  2) 
performing  an  impact  analysis  when  a new 
economic  sanction  is  proposed  that  in- 
cludes assessment  of  the  population  most 
likely  to  face  the  sanction,  the  amount  of 
sanctions  already  paid  by  that  population, 
and  the  proposal’s  effect  on  public  safety; 
and  3)  instituting  a moratorium  on  new 
sanctions  or  sanction  increases  until  the 
proper  research  and  impact  procedures  are 
in  place.  Without  protections  like  these, 
responsible  decision-making  in  the  area 
of  criminal  economic  sanctions  is  simply 
not  possible.  FJ 
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“Policymakers  Discuss  Practical  Solutions  to  Finan- 
cial Obligations  of  People  Released  from  Prisons  and 
Jails,”  2,  May  2006  (quoting  Assemblywoman  Shelia 
Leslie,  a member  of  the  Nevada  State  Assembly  and 
Specialty  Courts  Coordinator  in  Reno). 

21  “‘Inmates  are  being  held  financially  ac- 
countable for  their  crimes  and  the  pain  and  suffering 
that  they  have  caused  victims  and  their  families,’ 
said  [New  York  State  Department  of  Corrections] 
Commissioner  [Glenn]  Goord.”  Inmates  pay  $4M 
annually  in  fines,  fees  to  taxpayers,  crime  victims, 
N.Y.  State  Dep’t  of  Corr.  Servs.,  DOCS  Today  4 
(Apr.  2004).  (Commissioner  Goord  retired  from  the 
DOC’s  post  in  July  2006.) 

22  Fahy  G.  Mullaney,  U.S.  Dept,  of  Justice, 
Nat’l  Inst,  of  Corr.,  Economic  Sanctions  in  Com- 


munity Corrections  1-2  (1988)  (emphases  appear 
in  original)  (hereinafter  referred  to  as  “Economic 
Sanctions  Report”),  available  at  http://www.nidc. 
org/pubs/pre/006907.pdf. 

23  Former  New  York  Corrections  Commis- 
sioner Goord  explains  fees  “teach  inmates:  [they]  are 
either  imposed  to  deter  misconduct  that  often-times 
endangers  staff  or  other  inmates,  or  to  teach  inmates 
that  there  is  a cost  associated  with  the  privileges  that 
they  seek.”  Inmates  pay  $4M  annually  in  fines,  fees 
to  taxpayers,  crime  victims,  N.Y.  State  Dep’t  of  Corr. 
Servs.,  DOCS  Today  4 (Apr.  2004). 

24  See  Federal  Bureau  of  Prisons  Program 
Statement,  Inmate  Financial  Responsibility  Pro- 
gram, Section  545.10, 1 (“staff  will  assist  the  inmate 
in  developing  a financial  plan  for  meeting  [legitimate 
financial]  obligations  and  . . .shall  consider  the  in- 
mate’s efforts  to  fulfill  those  obligations  as  indicative 
of  that  individual’s  acceptance  and  demonstrated 
level  of  responsibility”) 

25  Marc  Mauer,  Race  to  Incarcerate  178 
(2006). 

26  N.Y.  State  Bar  Ass’n,  Re-entry  and  Rein- 
tegration: The  Road  to  Public  Safety,  Report  and 
Recommendations  of  the  Special  Committee  on 
Collateral  Consequences  of  Criminal  Proceedings 
200  (2006)  (citation  omitted). 

27  Mark  H.  Bergstrom  & R.  Barry  Ruback, 
Economic  Sanctions  in  Criminal  Justice:  Purposes, 
Effects  and  Implications,  33  Crim.  Justice  & Behav. 
242,  264  (2006)  (citations  omitted). 

28  Paige  M.  Harrison  & Allen  J.  Beck,  U.S. 
Dep’t  of  Justice,  Bureau  of  Justice  Statistics,  Pris- 
oners in  2005,  8 (2006),  available  at  http://www.ojp. 
usdoj.gov/bjs/pub/pdf/p05.pdf. 

29  Id. 

30  Carmen  DeNavas-Walt,  Bernadette  D. 
Proctor  & Cheryl  Hill  Lee,  U.S.  Census  Bureau, 
Income,  Poverty,  and  Health  Insurance  Coverage  in 
the  United  States:  2005,  5 (2006),  available  at  http:// 


Attention  New  York  State  inmates 

Inmate  Gift  Helpers 

• Pre-paid  gift  cards  sent  in  a customized  greeting  card 

Human  Rights  Watch  seeks  information  about  your  experience  with  DOCS 

with  your  personal  message! 

drug  treatment  and  substance  abuse  programs: 

• For  Anniversaries,  Birthdays,  Mother’s  Day,  Easter, 

• Access  to  programming 

or  just  tell  your  loved  ones  you  miss  them! 

• Greeting  cards  designed  specifically  for  your 

• Quality  of  programming 

special  person  with  your  own  message  ! 

• Need  for  methadone  treatment 

• IGH  delivers  your  love  and  best  wishes  in  a special  way. 

• HIV  and  Hepatitis  transmission  risk 

• Classy  yet  affordable,  fast,  safe  & easy. 

• Send  SASE,  phone,  e-mail  or  fax  for  our 

And  other  issues 

full  color  2-page  info  & order  form. 

Confidentiality  respected 

Inmate  Gift  Helpers,  LLC  _ 

6399  S Chase  Ct 

Contact:  Megan  McLemore,  Esq.  (Legal  Mail) 

Human  Rights  Watch  HIV/AIDS  Program 

350  5th  Avenue,  34th  Floor 

Littleton,  CO  80123  f ± m JA 

Phone:303-707-0801  m 

Fax:  303-707-0802 

New  York,  NY  10118 

IGHGiftCards@yahoo.com 

212-216-1259 

www.IGHGiftCards.com 

Prison  Legal  News 


11 


April  2008 


Cost  Shifting  (cont.) 

www.census.gov/prod/2006pubs/p60-23 1 .pdf. 

31  Id. 

32  The  Census  Bureau  uses  a set  of  money 
income  thresholds  that  vary  by  family  size  and 
composition  to  determine  who  is  in  poverty.  For 
example,  a family  of  four  that  includes  two  related 
children  under  18  the  threshold  amount  is  $19,806. 
Income  above  this  amount  means  the  family  is  not 
in  poverty,  while  income  below  the  sum  means  the 
family  is  in  poverty.  For  a list  of  the  poverty  thresh- 
olds in  2005,  see  Carmen  DeNavas-Walt,  Bernadette 
D.  Proctor  & Cheryl  Hill  Lee,  U.S.  Census  Bureau, 
Income,  Poverty,  and  Health  Insurance  Coverage  in 
the  United  States:  2005, 45  (2006),  available  at  http:// 
www.census.gov/prod/2006pubs/p60-23 1 .pdf. 

33  Id.  at  13-15. 

34  Id.  at  13-14. 

35  As  early  as  1988,  the  National  Institute 
of  Corrections  observed  that  economic  sanctions 
against  people  involved  in  the  criminal  justice  system 
were  expanding.  Economic  Sanctions  Report  at  1. 
The  number  of  states  charging  a probation  fee,  for 
example,  grew  from  9 in  1980  to  24  in  1986.  Id. 

36  730  111.  Comp.  Stat.  5/5-5-10. 

37  Kan.  Stat.  Ann.  § 22-4529. 

38  Minn.  Stat.  Ann.  §61 1.27. 

39  Jon  Wool  & Don  Stemen,  Vera  Institute  of 
Justice,  Changing  Fortunes  or  Changing  Attitudes? 
Sentencing  and  Corrections  Reforms  in  2003,  4 
(2004). 

40  Karen  Imas  & Rachel  McLean,  The  Council 
of  State  Governments  Eastern  Regional  Confer- 
ence, Issue  Brief,  “Policymakers  Discuss  Practical 
Solutions  to  Financial  Obligations  of  People  Re- 
leased from  Prisons  and  Jails,”  2-3,  May  2006.  NIC 
expressed  this  sentiment  twenty  years  earlier  in  the 
Economic  Sanctions  Report:  “Concurrent  with 
these  leaps  has  been  an  incremental  growth  resulting 
from  the  piecemeal  adoption  of  fees,  program  by 
program,  agency  by  agency.”  Economic  Sanctions 
Report  at  1 . 

41  Lauren  E.  Glaze  & Thomas  P.  Bonczar, 
U.S.  Dep’t  of  Justice,  Bureau  of  Justice  Statistics, 
Probation  and  Parole  in  the  United  States,  2005, 
1 (2006),  available  at  http://www.ojp.usdoj.gov/bjs/ 
pub/pdf/ppus05.pdf. 

42  Economic  Sanctions  Report  at  iv. 

43  Economic  Sanctions  Report  at  iv. 

44  “In  New  York,  and  all  across  the  country, 
state  legislatures  are  increasing  existing  fees,  fines, 
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and  surcharges  and  creating  new  ones.  Parole  and 
probation  supervision  fees,  surcharges  for  convic- 
tions of  violations,  misdemeanors,  and  felonies, 
incarceration  fees,  and  DNA  databank  fees  are  all 
examples  of  financial  penalties.”  Center  for  Com- 
munity Alternatives,  “Sentencing  for  Dollars:  Policy 
Considerations,”  available  at  http://www.commu- 
nityalternatives.org/articles/policy_consider.html. 

45  Gabriel  Jack  Chin  & Margaret  Colgate 
Love,  Introduction  to  Symposium  on  the  Collat- 
eral Sanctions  in  Theory  and  Practice,  36  U.  Tol. 
L.  R.  ix  (2005)  available  at  http://law.utoledo.edu/ 
students/lawreview/  volumes/v3  6n  3/ index  .htm . The 
American  Bar  Association  recently  recommended 
that  state  “legislature^]  should  collect,  set  out 
or  reference  all  collateral  sanctions  in  a single 
chapter  or  section  of  the  jurisdiction’s  criminal 
code”  in  order  to  “provide  the  means  by  which 
information  concerning  the  collateral  sanctions 
that  are  applicable  to  a particular  offense  is  readily 
available.”  Am.  Bar.  Ass’n,  Standards  for  Criminal 
Justice  Section  Standards,  Collateral  Sanctions 
and  Discretionary  Disqualification  of  Convicted 
Persons,  Standards  §§  19-2.1,  19-1 .2(a)(iii)  (2006), 
available  at  http://abanet.org/crimjust/standards/ 
collateral_blk.html. 

46  Economic  Sanctions  Report  at  vii-viii. 

47  For  example  in  Washington  “‘cost  of 
incarceration’  means  the  cost  of  providing  an  in- 
mate with  shelter,  food,  clothing,  transportation, 
supervision,  and  other  services  and  supplies  as  may 
be  necessary  for  the  maintenance  and  support  of 
the  inmate  while  in  custody  of  the  department ...” 
Dean  v.  Lehman,  18  P.3d  523,  533  (Wash.  2001). 

48  Mark  H.  Bergstrom  & R.  Barry  Ruback, 
Economic  Sanctions  in  Criminal  Justice:  Purposes, 
Effects  and  Implications,  33  Crim.  Justice  & Behav. 
242,  249  (2006). 

49  Id.  at  250. 

50  According  to  the  U.S.  Department  of 
Justice  Office  for  Victims  of  Crime,  “nearly  every 
state  has  some  form  of  general  offender  assessment, 
penalty,  or  surcharge  that  all  convicted  defendants 
must  pay”  that  goes  to  funds  set  aside  for  victim 
services  or  compensation.  U.S.  Dep’t  of  Justice, 
Office  for  Victims  of  Crime,  “State  Legislative  Ap- 
proaches to  Funding  for  Victims’  Services,”  Legal 
Series  Bulletin  #9,  1 (2003),  available  at  http:// 
www.ojp.usdoj.gov/ovc/publications/bulletins/ 
legalseries/bulletin9/ncj  199477.pdf. 

51  Lauren  E.  Glaze  & Thomas  P.  Bonczar, 
U.S.  Dep’t  of  Justice,  Bureau  of  Justice  Statistics, 
Probation  and  Parole  in  the  United  States,  2005,  1 
(2006),  available  at  http://www.ojp.usdoj.gov/bjs/ 
pub/pdf/ppus05.pdf. 

52  Paige  M.  Harrison  & Allen  J.  Beck,  U.S. 
Dep’t  of  Justice,  Bureau  of  Justice  Statistics,  Pris- 
oners in  2005, 1 (2006),  available  at  http://www.ojp. 
usdoj.gov/bjs/pub/pdf/p05.pdf. 

53  Id. 

54  See  fn.  66. 
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55  Id. 

56  Id. 

57  Id.  at  6,  tbl.  2. 

58  Id.  at  9,  tbl.  6. 

59  Barbara  Krauth  & Karin  Stayton,  U.S.  Dept’ 
of  Justice,  Nat’l  Inst,  of  Corr.,  Fees  Paid  by  Jail  In- 
mates: Fee  Categories,  Revenues,  and  Management 
Perspectives  in  a Sample  of  U.S.  Jails,  1 (Connie  Clem, 
ed.,  2005)  (hereinafter  referred  to  as  “NIC  Jail  Fees 
Report”),  available  at  http://nicic.org/Downloads/ 
PDF/Library/021 153.pdf. 

60  Id.  at  4.  “Responses  were  received  from  ju- 
risdictions in  28  states  and  the  District  of  Columbia. 
. . .”  Id. 

61  NIC  Jail  Fees  Report  at  6. 

62  NIC  Jail  Fees  Report  at  15. 

63  Id.  at  15-16. 

64  NIC  Jail  Fees  Report  at  2.  Id. 

65  U.S.  Dep’t  of  Justice,  Nat’l  Inst,  of  Corr., 
Fees  Paid  by  Jail  Inmates:  Findings  From  the  Na- 
tion’s Largest  Jails,  Special  Issues  in  Corrections,  2 
(February  1997),  available  at  http://www.nicic.org/ 
pubs/1 997/0 1 3599.pdf. 

66  Kentucky  law  requires  prisoners  to  reimburse 
“costs  of  confinement.”  See  Ky.  Rev.  Stat.  Ann.  § 
441.265  (“a  prisoner  in  a county  jail  shall  be  required 
by  the  sentencing  court  to  reimburse  the  county  for 
expenses  incurred  by  reason  of  the  prisoner’s  confine- 
ment as  set  out  in  this  section,  except  for  good  cause 
shown.”  Id.  § 441.265(1).  In  Campbell  County,  jailors 
confiscate  an  initial  $20  from  an  arrestee’s  possessions 
and  subsequently  deduct  25  percent  daily  from  inmate 
accounts  as  reimbursement  for  costs  of  confinement,  up 
to  $50  per  day,  and  a mandatory  $30  “booking  fee.”  In 
neighboring  Kenton  County,  jailors  deduct  50  percent 
from  a prisoner’s  account  until  charges  are  paid  in 
full.  See  Sickles  v.  Campbell  Cty,  439  F.  Supp.  2d  751, 
752  (E.D.  Ky.  2006);  see  also  Plaintiff’s  Class  Action 
Complaint  and  Jury  Demand,  Sickles  v.  Campbell  Cty., 
2005  WL  1530654  at  1 13  (May  17,  2005). 

67  Paul  A.  Long,  Judge  OKs  seizing  inmates’ 
money,  Kentucky  Post,  July  25,  2006. 

68  The  federal  Bureau  of  Prisons  requires 
prisoners  in  its  facilities  to  pay  their  “cost  of  incarcera- 
tion,” and  runs  the  “Inmate  Financial  Responsibility 
Program”  (IFRP),  which  ostensibly  “encourages  each 
sentenced  inmate  to  meet  his  or  her  legitimate  financial 
obligations  [by  assisting]  the  inmate  in  developing  a 
financial  plan  for  meeting  those  obligations.”  Program 
Statement:  Financial  Responsibility  Program,  Inmate, 
U.S.  Dep’t  of  Justice,  Federal  Bureau  of  Prisons,  § 

545.10- 1  (Aug,  15,  2005).  The  IFRP  requirements 
do  not  apply  to  pretrial  or  detainee  prisoners.  Id.  § 

545.10- 6. 

69  18  P.3d  523  (Wash.  2001). 

70  Id.  at  526.  Specifically,  it  permitted  deduction 
of  35  percent  of  such  funds,  re-routed  as  follows: 

(i)  Five  percent  to  the  public  safety  and 
education  account  for  the  purpose  of  crime  victims’ 
compensation; 

(ii)  Ten  percent  to  a department  personal  inmate 
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savings  account;  and 

(iii)  Twenty  percent  to  the  department  to  con- 
tribute to  the  cost  of  incarceration. 

71  Id.  at  527. 

72  Id.  at  533  (citation  omitted).  The  appellate 
court  upheld  the  finding  that  the  statute  unlaw- 
fully diverted  interest  earned  on  the  inmate  savings 
accounts  to  cover  costs  of  incarceration  since  “it 
belonged  to  the  inmates.”  Id.  at  536. 

7 3 See  Slade  v.  Hampton  Roads  Reg’l  Jail,  407 
F.3d  243,  247  (4th  Cir.  2005)  (finding  this  policy  is 
not  a violation  of  due  process  because  the  charge 
does  not  amount  to  a punishment). 

74“A  governing  unit  may  require  that  each  person 
who  is  booked  at  a city,  county,  or  regional  jail  pay  a fee 
based  on  the  jail’s  actual  booking  costs  or  one  hundred 
dollars,  whichever  is  less,  to  the  sheriff’s  department  of 
the  county  or  police  chief  of  the  city  in  which  the  jail 
is  located.  The  fee  is  payable  immediately  from  any 
money  then  possessed  by  the  person  being  booked,  or 
any  money  deposited  with  the  sheriff’s  department  or 
city  jail  administration  on  the  person’s  behalf.”  Wash. 
Rev.  Code  Ann.  §70.48.390  (2002). 

750rder  Granting  Plaintiff’s  Motion  for  Partial 
Summary  Judgment,  Huss  v.  Spokane,  No.  CV-05- 
180-FVS  at  15  (E.D  Wa.  Aug.  29,  2006). 

760rder  Granting  Plaintiff’s  Motion  for  Partial 
Summary  Judgment,  Huss  v.  Spokane,  No.  CV-05- 
180-FVS  at  13-14  (E.D.  Wa.  Aug.  29,  2006). 

77See  Allen  v.  Leis,  213  F.Supp.2d  819  (S.D. 
Ohio  2002)  (finding  Hamilton  County’s  “Pay  for 
Stay”  program  offered  no  procedural  protections 
and  therefore  violated  due  process  even  though  it 
was  possible  to  obtain  a refund). 

78Id.  at  830. 

79Dean  v.  Lehman,  18  P.3d  523,  539-40  (Wash. 
2001).  For  a full  discussion  of  incarceration’s  impact 
on  the  family,  see  Donald  Braman,  Doing  Time  on 
the  Outside:  Incarceration  and  Family  Life  in  Urban 
America  (2004). 

80Jon  Wool  & Don  Stemen,  Vera  Institute  of 
Justice,  Changing  Fortunes  or  Changing  Attitudes? 
Sentencing  and  Corrections  Reforms  in  2003,  4 
(2004),  available  at  http://www.vera.org/publica- 
tion_pdf/226_431.pdf.  See  Kirsten  D.  Levingston, 
Op-Ed.,  The  Cost  of  Staying  out  of  Jail,  N.Y. 
Times,  April  2,  2006,  § 14,  at  1 1 (describing  a 2006 
proposal  by  New  York  Governor  George  Pataki 
to  permit  counties  to  institute  monthly  probation 
supervision  fees). 

81  See  S.  Christopher  Baird,  Douglas  A.  Holien 
& Audrey  J.  Bakke,  U.S.  Dep’t  of  Justice,  Nat’l  Inst, 
of  Corr.,  Fees  for  Probation  Services  14  tbl.  3.1, 
15  (1986),  available  at  http://www.nicic.org/pubs/ 
pre/004274.pdf. 

82Am.  Probation  and  Parole  Ass’n.,  “Super- 
vision Fees,”  available  at  http://www.appa-net.org/ 
about%20appa/supervis.htm. 

83  S.  Christopher  Baird,  Douglas  A.  Holien  & 
Audrey  J.  Bakke,  U.S.  Dep’t  of  Justice,  Nat’l  Inst,  of 
Corr.,  Fees  for  Probation  Services  1 (1986),  available 


at  http://www.nicic.org/pubs/pre/004274.pdf. 

84Mark  H.  Bergstrom  & R.  Barry  Ruback, 
Economic  Sanctions  in  Criminal  Justice:  Purposes, 
Effects  and  Implications,  33  Crim.  Justice  & Behav. 
242, 255  (2006);  see  also  S.  Christopher  Baird,  et.  al., 
Nat’l  Council  on  Crime  and  Delinquency,  Projecting 
Probation  Fee  Revenues  9,  10  tbl.  2 (1986)  (draft), 
available  at  http://www.nicic.org/pubs/pre/004915. 
pdf  (finding  that  49  percent  of  agencies  sampled  in 
a study  of  probation  fees  “consciously  g[a]ve  less  pri- 
ority to  [collection  of  probation]  fees”  and  that  64.2 
percent  of  the  agencies  used  “Late  Payment  Notices” 
as  collection  methods  versus  only  12.5  percent  who 
garnished  probationers’  wages). 

85  Mark  H.  Bergstrom  & R.  Barry  Ruback, 
Economic  Sanctions  in  Criminal  Justice:  Purposes, 
Effects  and  Implications,  33  Crim.  Justice  & Behav. 
242,  255  (2006)  (stating  that  collection  rates  were 
higher  when  a factor  in  job  performance  evalua- 
tions). 

86  La.  Code  Crim.  Proc.  Ann.  art.  895.1(B). 

87  See  id.  arts.  899,  900. 

88  Ohio  Rev.  Code  Ann.  § 2951.021. 

89  Ohio  Rev.  Code  § 2951.021. 

90  Ariz.  Rev.  Stat.  Ann.  § 13-902(C). 

9 1 For  example,  Florida  allows  the  clerk  of  the 
court  to  assess  a collections  fee  of  up  to  40  percent 
of  the  debt  for  defendants  who  default  on  payments. 
Fla.  Stat.  Ann.  § 28.246.  Similarly,  in  Ohio,  once  a 
financial  sanction  is  imposed,  it  is  subject  to  enforce- 
ment through  civil  remedies,  and  collections  are 
conducted  by  the  clerk  of  the  court.  See  Ohio  Rev. 
Code  Ann.  § 2929.18(A)(5)(a),  (D),  (F)  (governing 
the  imposition  and  collection  of  fees  for  community 
control  sanctions);  id.  § 2929.15  (enumerating  com- 
munity control  sanctions,  including  probation). 

92  Gerald  R.  Wheeler,  et.  al.,  Economic  Sanc- 
tions in  Perspective:  Do  Probationers’  Characteristics 
Affect  Fee  Assessment,  Payment  and  Outcome?  at 
12  (1989)  (manuscript),  available  at  http://www.nidc. 
org/pubs/pre/0078 10. pdf. 

93  Id.  at  9-10  (miscellaneous  fees  and  fines 
were  assessed  on  “52.1  % of  those  with  unstable 
employment  histories  . . . whereas  41.9  % of  those 
with  stable  employment  histories”  were  assigned  such 
fees  and  fines). 

94  Mark  H.  Berg- 
strom & R.  Barry 
Ruback,  Economic  Sanc- 
tions in  Criminal  Justice: 

Purposes,  Effects  and 
Implications,  33  Crim. 

Justice  & Behav.  242, 255- 
56  (2006). 

95  Ariz.  Code  of 
Judic.  Admin,  pt.  4,  ch.  3, 

§ 4-30 1(e)(7),  available  at 
http  ://www.  supreme,  state, 
az.us/orders/admcode/ 
pdfcurrentcode/4-30 1 %20 
section.pdf. 


96  Id. 

97  Am.  Probation  and  Parole  Ass’n.,  “Super- 
vision Fees,”  available  at  http://www.appa-net.org/ 
about%20appa/supervis.htm  (emphasis  omitted). 
The  APPA  also  notes  “[t]he  ability  to  impose  strong 
sanctions  (e.g.  jail,  work  release)  is  moderately  as- 
sociated with  increased  collections.”  Id. 

98  Carlos  Campos,  Probation  Fees  Unfairly 
Punish  Poor,  Critics  Say,  Atlanta  Journal-Consti- 
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able at  http://www.nicic.org/pubs/pre/004274.pdf. 

100  See  Bearden  v.  Georgia,  461  U.S.  660, 
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Ann.  § 9.94A.634.  In  some  states,  non-payment  of 
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101  U.S.  Department  of  Health  and  Human 
Services,  Office  of  Inspector  General,  The  Estab- 
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Over  the  years,  PLN has  frequently 
reported  on  the  efforts  of  legisla- 
tors and  prisoncrats  to  seize  money  from 
prisoners,  the  vast  majority  of  whom  are 
poor.  This  trend  has  sharply  accelerated 
in  recent  years.  The  cover  story  of  this  is- 
sue of  PLN  is  excerpted  from  the  recent 
PLN  anthology,  Prison  Profiteers:  Who 
Makes  Money  from  Mass  Incarceration , 
published  earlier  this  year  by  the  New 
Press.  The  book  is  available  from  PLN 
and  documents  the  growing  practice  of 
further  impoverishing  and  penalizing 
those  enmeshed  in  the  criminal  justice 
system.  Kristen  Levingston  does  a great 
job  showing  how  these  efforts  to  further 
immiserate  the  poor  only  make  a bad  situ- 
ation worse.  If  you  like  this  article  I hope 
you  consider  reading  the  entire  book, 
it’s  well  worth  the  read  as  we  show  who’s 
benefitting  from  policies  of  mass  impris- 
onment. Not  just  who  is  harmed.  Prison 
Profiteers  is  available  from  PLN  and  fine 
book  sellers  everywhere.  Only  PLN  has 
the  paperback  edition  at  this  time. 

I would  like  to  thank  everyone  who 
donated  to  PLN’s  annual  fundraiser  this 
year.  We  extended  it  to  the  end  of  March 
as  our  mailing  was  delayed  going  out.  I 
will  report  the  outcome  in  next  month’s 
editorial  once  we  have  added  up  the  re- 
sults. All  support,  whether  large  or  small, 
is  much  needed  and  appreciated.  Prisoner 
readers  who  have  not  yet  returned  their 
surveys  should  do  so  as  soon  as  possible 
so  we  can  tabulate  the  results.  We  want  to 
know  what  you  think  of  PLN  and  how  we 
can  better  serve  your  needs. 

Among  our  goals  for  this  year  are 
expanding  PLN’s  size  to  bring  readers 
even  more  news  and  information.  But  we 
want  to  make  sure  we  can  sustain  it  and 
not  have  to  cut  back  in  size.  We  are  also 
working  hard  to  expand  our  readership. 
The  more  subscribers  PLN  has  the  lower 
our  per  issue  cost  is.  Between  now  and  the 
end  of  July  we  are  running  our  subscrip- 
tion madness  sale.  Buy  gift  subscriptions 
of  PLN  for  non  subscribers  as  an  intro- 
ductory offer  and  get  low  prices!  It  costs 
a lot  of  money  and  takes  a lot  of  time  to 
do  sample  mailings  of  PLN  to  potential 
subscribers.  By  letting  readers  buy  intro- 
ductory gift  subscriptions  for  potential 
subscribers  we  pass  the  savings  on.  If  there 
is  someone  you  think  might  be  interested 
in  PLN,  buy  them  a gift  subscription  and 
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From  the  Editor 

by  Paul  Wright 

they  can  check  us  out.  Potential  subscrib- 
ers include  legislators,  judges,  journalists, 
family  members,  prisoners,  pen  pals,  and 
anyone  else  interested  in  the  criminal 
justice  system  in  general  and  prisons  in 
particular. 


Expanding  the  number  of  advertisers 
we  have  is  another  way  we  can  grow  in  size. 
If  you  patronize  PLN  advertisers,  let  them 
know  you  saw  their  ad  in  PLN 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe!  FJ 


Buried  Alive:  Solitary  Confinement 
in  Arizona’s  Prisons  and  Jails 

Review  by  David  M.  Reutter 


^T^here  have  been  a couple  of 
A times  that  I’ve  tried  to  end 
my  life  in  here,  but  they  keep  reviving  me 
and  bringing  me  back.  When  I asked  why, 
I was  told,  “You’re  not  going  to  die  on  us; 
we’re  not  through  punishing  you.” 

That  quote  is  part  of  the  prisoner 
testimony  in  a report  published  by  Ameri- 
can Friends  Service  Committee  (AFSC) 
Arizona.  The  report  is  a critical  evalua- 
tion of  solitary  confinement  in  Arizona 
prisons  and  jails.  The  key  findings  are 
that  prisoners  in  supermax  units  have 
higher  rates  of  mental  illness,  those  units 
damage  prisoner’s  mental  health,  they  do 
not  reduce  prison  violence,  and  the  units 
increase  recidivism. 

This  report  is  a compelling  presenta- 
tion that  is  of  interest  to  anyone  in  the 
nation  with  an  interest  in  supermax  con- 
finement conditions  and  its  effects.  The 
uniqueness  of  this  comprehensive  report 
is  that  it  is  a compilation  of  governmental 
statistics  and  mainstream  media  investiga- 
tive reports  into  the  supermax  phenomena. 
While  the  report  focuses  on  the  conditions 
of  solitary  confinement  in  Arizona,  the 
material  could  be  used  to  dissect  any  prison 
system’s  solitary  confinement  unit. 

In  fact,  that  is  the  long  term  goal 
of  AFSC.  The  report  is  part  of  AFSC’s 
Stopmax  national  campaign  and  launches 
the  stopmax  Arizona  campaign.  It  focuses 
on  solitary  confinement  in  the  Arizona 
Department  of  Corrections  (ADOC),  the 
Arizona  Department  of  Juvenile  Correc- 
tions (ADJC),  and  the  Maricopa  county 
Fourth  Avenue  Jail. 

The  first  supermax  unit  was  estab- 
lished in  1972  at  the  U.S.  Penitentiary 
in  Marion,  Illinois.  By  1985,  there  were 
about  half  a dozen  such  units.  By  1997, 
45  states,  the  federal  Bureau  of  Prisons, 
and  the  District  of  Columbia  were  operat- 


ing control  units  that  house  prisoners  in 
a cell  about  the  size  of  a bathroom  for  at 
least  23  hours  a day.  In  2002,  over  20,000 
prisoners,  almost  2 percent  of  the  U.S. 
prison  population  was  being  held  in  long 
term  solitary  confinement. 

The  report  finds  the  investigation 
of  supermax  prisons  is  needed  because 
of  its  effect  on  community  life.  “Most 
people  are  aware  of  research  documenting 
the  arrested  developments  of  infants  in 
orphanages  in  which  they  are  rarely  held 
or  cuddled.  Studies  have  likewise  docu- 
mented how  adults  in  sensory  deprivation 
environments  such  as  prisoners  of  war 
or  scientists  living  in  extremely  remote 
areas  begin  to  develop  a discrete  set  of 
emotional  and  psychological  symptoms,” 
the  report  states. 

The  use  of  supermax  prisoners  in 
America  has  been  condemned  by  the 
international  community.  “In  May  2000, 
the  U.N.  Committee  against  torture  called 
the  ‘excessively  harsh  regime’  of  supermax 
prisons  a violation  of  the  Convention 
Against  Torture  and  made  it  clear  that  the 
practice  is  widespread  in  the  US,”  says  the 
report.  The  isolation  of  supermax  makes 
the  use  of  torture  tools  such  as  physical 
restraints,  chemical  agents,  stun  guns,  and 
other  forms  of  cruelty  easily  hidden. 

One  thing  prison  officials  would  like 
to  keep  hidden  is  the  high  rate  of  mentally 
ill  in  solitary  confinement.  According  to 
ADOC  statistics,  16.8  percent  of  the 
prisoner  population  is  mentally  ill.  Yet,  26 
percent  of  prisoner  in  ADOC  supermax 
prisons  are  mentally  ill.  Between  25  to  35 
percent  of  ADJC  prisoners  are  mentally 
ill,  with  up  to  50  percent  of  juveniles  under 
its  care  taking  psychotropic  medications. 
Because  the  mentally  ill  cannot  fully 
comprehend  the  expectations  of  complex 
prison  rules  or  the  consequences,  they 
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land  in  trouble  with  guards.  Placement 
is  isolation  then  creates  and  compounds 
mental  health  issues. 

The  report  details  the  higher  rates 
of  suicide  among  prisoners  in  supermax 
and  details  stories  of  prisoners  that  have 
had  their  mental  condition  deteriorate 
after  years  of  isolation  In  ADOC,  there 
are  1,728  supermax  cells  in  two  units. 
All  death  row  prisoners  are  so  housed, 
regardless  of  their  prison  record.  Most 
surprisingly,  prisoners  that  require  protec- 
tion are  also  held  on  supermax.  Prisoners 
classified  as  members  of  a Security  Threat 
Group  (STG)  are  also  so  housed.  They, 
especially,  are  in  a catch-22.  To  get  off 
supermax,  they  must  disavow  STG  af- 
filiation and  “snitch”  on  the  gang,  which 
generally  puts  them  in  the  position  of 
requiring  protection.  More  difficult  is  the 
situation  of  prisoners  who  are  wrongly 
classified,  are  not  gang  members  and  have 
no  one  to  snitch  on. 

Most  disturbing  to  the  report’s 
authors  is  the  use  of  supermax  for  juve- 
niles. Scientific  research  shows  that  the 
brain  does  not  cease  to  mature  until  the 
early  20s,  with  the  portion  that  governs 
emotions  maturing  last.  Isolation  has 
a profound  effect  on  juvenile  suicides. 


Nationwide,  there  were  110  juvenile 
correctional  suicides  between  1995  and 
1999.  A full  50  percent  were  in  isolation 
at  the  time  of  death  and  62  percent  had  a 
history  of  isolation.  Despite  a 1987  class 
action  lawsuit  that  barred  juvenile  isola- 
tion beyond  24  hours,  for  years  after  the 
court  ended  oversight  in  1998,  the  US  De- 
partment of  Justice  began  to  investigate 
ADJC,  finding  its  extended  isolation  of 
youths  “fly  in  the  face  of  generally  ac- 
cepted professional  standards.” 

Finally,  the  report  turns  to  a totally 
new  development  in  detention  facilities. 
The  isolation  of  unconvicted  persons.  In 
ADOC  and  ADJC,  supermax  conditions 
are  used  as  punishment  for  violations  of 
prison  policies.  In  the  Maricopa  County 
Fourth  Avenue  jail,  pretrial  detainees  are 
placed  in  isolation  based  upon  a scoring 
system.  The  system  is  based  not  only  on 
current  behavior,  but  past  behavior  in  the 
jail  or  such  as  gang  affiliation.  It  also  fac- 
tors in  the  pending  charges  even  though 
no  finding  of  guilt  has  been  made  in  court. 
Thus,  in  Maricopa  County,  isolation  is 
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imposed  based  upon  the  threat  a person 
might  pose. 

Space  limitations  prohibit  giving 
this  report  full  treatment.  It  is  the  most 
comprehensive  compilation  of  statistics, 
research,  investigative  reports,  and  prisoner 
testimonies  this  writer  has  over  read  on  the 
subject  of  solitary  confinement.  Having  ex- 
perienced two  such  stints  myself,  I can  say 
it  speaks  the  truth.  It  is  an  interesting  must 
read  for  prisoners  and  prisoner  advocates, 
which  will  open  your  eyes  to  this  issue  and 
leave  you  unsettled.  The  report  is  available 
on  PLN’s  website.  FJ 
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Flurry  of  Escapes  Emphasizes  Prisoners’  Desperation 


Last  September  produced  a bum- 
per crop  of  prison  and  jail  escapes 
around  the  country,  including  a desperate 
escape  by  two  Texas  prisoners  that  resulted 
in  the  death  of  a guard,  a carjacking  and 
two  shootouts.  Plus  a dead  horse. 

Jerry  Duane  Martin,  37,  and  John 
Ray  Falk,  Jr.,  40,  were  just  two  Texas 
prisoners  working  oppressive  field  labor 
jobs  at  the  Wynne  Unit,  a Texas  Dept, 
of  Criminal  Justice  (TDCJ)  facility,  until 
they  escaped  and  killed  a guard  in  the 
process  on  September  24,  2007.  Field 
labor  is  the  TDCJ’s  equivalent  of  a chain 
gang.  The  “hoe  squads”  work  outside  the 
prison  fence  in  agricultural  fields,  often 
literally  with  an  eight-pound  hoe  in  hand. 
They  are  supervised  by  armed  guards  on 
horseback. 

The  work  is  hard.  Verbal  and  psycho- 
logical abuse  by  the  guards  is  plentiful.  It 
is  essentially  a disciplinary  detail  without 
the  benefit  of  any  disciplinary  process. 
Prisoners  who  have  disciplinary  problems 
are  put  to  work  in  the  field,  as  are  new 
prisoners  - who  must  “prove  themselves 
worthy”  of  a non-paying  job  in  industry 
or  support  services  - and  prisoners  the 
administration  simply  doesn’t  like,  such 
as  “writ  writers.”  In  Martin’s  case,  he  was 
likely  on  a hoe  squad  due  to  allegations 
that  he  had  a sexual  relationship  with  a 
nurse  at  the  Polunsky  Unit  in  Livingston, 
Texas.  That  infraction  cost  him  30  days  of 
good  time  and  resulted  in  his  transfer  to 
the  Wynne  Unit. 

At  about  10:30  a.m.,  Martin  and 
Falk  were  deployed  in  the  fields  outside 
the  2,600-bed  prison  in  Huntsville,  along 
with  74  other  prisoners  monitored  by  six 
guards  on  horseback.  Five  of  the  guards 
were  directly  supervising  the  hoe  squads 
and  were  armed  with  pistols,  while  seven- 
year  TDCJ  veteran  Susan  Canfield,  59, 
was  a “high  rider,”  a guard  who  carried 
a rifle  and  was  charged  with  preventing 
any  escapes. 

Martin  approached  the  guard  who 
was  supervising  his  squad  and  asked 
him  to  hold  his  watch  while  he  worked. 
Violating  procedures  which  require  armed 
guards  to  maintain  a 30-foot  separation 
from  prisoners,  the  guard  allowed  Martin 
to  approach  to  hand  over  the  watch.  In- 
stead, Martin  snatched  the  guard  from  his 
horse  and  wrestled  his  .357  magnum  pistol 
away  from  him,  then  tossed  it  to  Falk. 
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The  pair  retreated  across  a field  and 
stole  a flatbed  truck  that  was  parked  at 
a nearby  repair  facility  with  the  keys  in 
the  ignition.  They  fired  shots  at  Canfield, 
who  returned  fire  along  with  other  guards. 
Canfield  maneuvered  in  front  of  the  truck, 
which  struck  her  horse  - injuring  it  and 
causing  Canfield  to  fall  and  receive  an 
immediately  fatal  injury.  Martin  and  Falk 
fled  the  immediate  area.  The  horse,  which 
survived  the  collision,  was  euthanized 
after  it  was  discovered  that  it  had  also 
been  shot. 

The  two  escapees  didn’t  get  far.  They 
ditched  the  truck  at  a defunct  fast  food 
joint  about  a mile  south  on  1-45  at  the 
Texas  30  interchange.  At  a nearby  bank 
drive- through  they  carjacked  a pickup 
truck  and  kidnapped  the  woman  driving 
it.  The  Huntsville  police,  in  close  pursuit, 
shot  out  the  pickup’s  tires  and  forced  the 
pair  to  flee  on  foot. 

Falk  was  caught  without  further  inci- 
dent soon  thereafter.  Martin  was  tracked 
by  dogs  and  discovered  hiding  in  a tree  less 
than  three  hours  later;  after  brief  gunfire 
he  was  recaptured. 

Falk  had  been  serving  a life  sentence 
since  1986  for  killing  a Matagorda  County 
lawyer  after  robbing  him  of  $143.  Martin 
was  serving  a 50-year  sentence  following 
a high-speed  chase  during  which  he  used 
a .38-caliber  revolver  to  fire  on  county 
deputies  and  state  troopers  who  had 
responded  to  a domestic  disturbance 
complaint.  The  pair  now  face  dozens  of 
felony  charges,  including  “unauthorized 
use  of  a motor  vehicle,  escape,  cruelty  to 
animals,  [and]  multiple  attempted  capital 
murders  because  there  were  dozens  of 
people  that  were  shot  at,”  said  Walker 
County  District  Attorney  David  Weeks. 
“When  it  all  comes  down,  both  will  be 
charged  with  capital  murder,  but  it  will 
take  some  time  to  sort  through  it.” 

Asked  by  the  news  media  why  he  did 
it,  Martin  put  it  this  way:  He  had  no  hope. 
“I  don’t  have  nothing  left  to  lose,”  he  said. 
Indeed,  most  Texas  prisoners  can  under- 
stand that  sentiment,  as  they  are  faced 
with  an  arbitrary  and  capricious  state 
parole  system  that  saps  the  hope  from 
prisoners  as  they  receive  denial  after  de- 
nial for  unchanging  historic  factors  such 
as  the  nature  of  their  offense  and  prior 
criminal  record,  with  no  inkling  of  when, 
or  if,  they  will  ever  be  released. 


The  TDCJ  has  one  of  the  most  secure 
prison  systems  in  the  nation,  having  expe- 
rienced only  two  escapes  each  in  2005  and 
2006.  The  total  number  of  escapes  from 
2001  to  2006  was  only  14,  and  many  of 
those  were  “walk  aways”  from  outside 
trusty  camps. 

“Prisons  are  stronger  and  better 
designed,  with  lots  of  bells  and  whistles, 
and  there  is  more  security,”  said  Terry 
Perez,  a Texas  criminal  justice  consultant. 
“And  there  is  no  honor  among  criminals 
anymore.  You  hatch  a plot  today  and 
somebody  is  going  to  snitch  you  off.” 

It  makes  one  wonder  all  the  more  why 
TDCJ  insists  on  taking  any  prisoners  - 
especially  ones  with  disciplinary  problems 
and  long  sentences  - outside  secure  prison 
fences,  even  if  they  are  under  armed  su- 
pervision. This  is  especially  true  in  light  of 
the  State  Comptroller’s  recommendation  a 
decade  ago  that  the  TDCJ  eliminate  field 
labor,  because  the  work  being  done  by 
the  hoe  squads  could  be  completed  more 
efficiently  by  farm  equipment  already 
owned  by  the  TDCJ.  Further,  the  cut  in 
personnel  would  save  TDCJ  millions  of 
dollars  a year. 

So  why  does  do  Texas  prison  officials 
insist  on  perpetuating  the  field  labor 
system?  It  is  a legacy  of  the  plantation 
slavery  mentality  of  the  Old  South.  Pris- 
oners in  the  hoe  squads  call  the  guards 
“Boss,”  and  have  to  receive  permission 
to  perform  even  the  most  basic  of  bodily 
functions  like  urinating  or  drinking  water 
- reminiscent  of  the  1967  movie  classic 
Cool  Hand  Luke.  As  frequently  reported 
by  PLN,  prison  slave  labor  is  an  economi- 
cally inefficient  taxpayer  boondoggle  that 
serves  the  ideological  needs  of  politicians 
in  showing  how  “tough”  they  are  on  pris- 
oners. Alas,  it  is  not  confined  to  the  former 
confederacy. 

In  the  tradition  of  southern  slavery 
there  were  house  slaves  and  field  slaves, 
with  the  house  slaves  having  the  more 
prestigious  status.  TDCJ  perpetuates  this 
tradition  by  degrading  its  prisoner  field 
workers.  The  field  labor  crews  are  also 
used  to  intimidate  prisoners  in  the  general 
population.  Incur  the  displeasure  of  the 
administration,  or  even  a single  guard,  and 
Texas  prisoners  can  expect  to  end  up  on  a 
hoe  squad  without  any  due  process  protec- 
tions, since  a transfer  to  field  labor  is  an 
“administrative,”  not  disciplinary,  act. 
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Imagine  spending  your  life  in  prison 
on  a hoe  squad,  sweating  in  the  heat  and 
filth  and  verbally  abused  by  your  armed 
overseers,  with  no  chance  of  parole,  and 
perhaps  you  can  begin  to  understand  why 
Martin  felt  he  had  no  hope. 

Martin  attempted  suicide  on  Septem- 
ber 26  after  he  was  returned  to  the  TDCJ 
and  placed  in  the  Estelle  High  Security 
Unit.  He  used  boxer  shorts  to  try  to  hang 
himself  from  his  cell’s  light  fixture.  He  was 
discovered,  taken  to  a hospital  and  then 
handed  back  to  the  prison  system.  On 
December  4,  a TDCJ  report  concluded 
that  a guard  supervisor  had  failed  to  fol- 
low proper  procedures,  which  contributed 
to  the  escape  and  Canfield’s  death.  The 
supervisor,  Joe  Jeffcoat,  was  the  guard 
who  allowed  Martin  to  approach  him  so 
he  could  hold  his  watch. 

Two  other  Texas  escapes  occurred 
within  a week  of  the  Huntsville  break- 
out. Early  in  the  morning  of  September 
25,  2007,  Antonio  Martinez,  20;  Jose 
Guillermo  Portillo,  32;  and  Marcuese 
E.  Tyler,  24,  left  their  maximum  security 
dormitory  in  the  Nacogdoches  County 
Jail  through  an  unlocked  door  that  led  to 
a recreation  yard.  There  they  scaled  three 
fences  and  disappeared.  Immediate  area 
searches  were  called  off  later  that  day  after 
bloodhounds  tracked  the  men’s  scent  to 
a neighborhood  about  a mile  and  a half 
east  of  the  jail.  It  is  believed  they  caught 
a ride  from  there. 

Ironically,  the  day  before  the  escape, 
inspectors  from  Integrity  Steel  noted  the 
door  was  malfunctioning  in  that  the  elec- 
tronic solenoid  controlling  the  door  would 
not  unlock.  Apparently  the  lock  cycled  af- 
ter the  inspection,  leaving  the  door  open. 
Jailer  Hector  Navejar,  25,  was  arrested  in 
connection  with  the  escape. 

“We  believe  that  Navejar  knew  that 
the  inmates  were  not  in  the  jail  for  several 
hours  and  made  no  effort  to  report  the  es- 
caped inmates,”  said  Nacogdoches  County 
Sheriff  Thomas  Kerss.  “Navejar  made 
false  and  misleading  statements  indicating 
the  inmates  were  in  the  jail  when  they  were 
not.”  Two  of  the  escapees,  Martinez  and 
Portillo,  were  recaptured  two  days  after 
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the  breakout;  Martinez’s  brother,  mother 
and  father  were  arrested  for  assisting  him. 
Tyler  was  caught  on  October  3. 

On  September  27,  2007,  a federal 
prisoner  at  the  Crystal  City  Detention 
Center  overpowered  a female  guard,  took 
her  12-gauge  shotgun  and  absconded.  At 
around  1:30  p.m.,  Vicente  Jaimez  Hernan- 
dez, 29,  facing  a 350-month  sentence  for 
carjacking,  went  over  the  roof  and  scaled 
a fence  at  the  facility  in  Zavala  County, 
Texas.  He  remains  at  large. 

There  was  a spate  of  escapes  from 
prisons  and  jails  in  other  states  during 


September  2007,  too. 

Raymond  H.  Johnson,  37,  incarcer- 
ated at  the  Kilby  Prison  in  Alabama,  made 
a break  for  freedom  on  September  12.  He 
was  serving  a sentence  for  burglary  and 
was  not  considered  armed  or  dangerous; 
he  was  captured  on  October  10  after  being 
spotted  in  a stolen  vehicle. 

On  September  11, 2007,  seven  prison- 
ers escaped  from  the  Hamblen  County 
Jail  near  Knoxville,  Tennessee  after  over- 
powering a guard  and  gaining  entry  to  a 
control  room.  From  there  they  remotely 
opened  a door  to  the  outside.  The  seven 
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Escapes  (cont.) 


were  living  in  a 32-bunk  dormitory  annex 
along  with  62  other  prisoners.  Chief  Dep- 
uty Wayne  Mize  blamed  overcrowding 
and  design  flaws  for  the  escape  from  the 
jail,  which  was  designed  for  197  prisoners 
but  currently  holds  296.  The  jailer  was  not 
seriously  injured.  Three  of  the  prisoners 
were  caught  the  next  day,  while  the  last 
escapee  was  captured  on  September  14  by 
U.S.  Marshals  and  Sheriff’s  officers.  One 
made  it  as  far  as  Texas. 

At  around  2:00  a.m.  on  September  24, 
Joe  Thomas  Baker  III,  19,  escaped  from 
the  Robertson  County  Detention  Facility 
in  Tennessee.  He  sprinted  through  a door 
leading  to  the  outside  while  guards  were 
releasing  another  prisoner.  The  jailers  gave 
chase  but  couldn’t  catch  him.  However,  the 
following  day  an  informant  told  authori- 
ties where  Baker  was  staying  and  he  was 
taken  into  custody. 

Two  convicted  murderers  from  Wash- 
ington state,  Kollin  Folsom,  24,  and  Roy 
Townsend,  37,  escaped  from  the  Florence 
Correctional  Center  in  Arizona,  oper- 
ated by  Corrections  Corp.  of  America 
(CCA),  on  Sept.  17,  2007.  The  men,  both 
serving  sentences  for  murder,  attacked 
and  restrained  a guard,  then  used  lad- 
ders to  defeat  two  fences  at  the  CCA-run 
facility.  Folsom  was  quickly  caught,  while 
Townsend  was  found  in  Spokane,  Wash- 
ington almost  a month  later. 

In  Utah,  two  prisoners  escaped  from 
the  110-bed  Daggett  County  Jail  on  Sep- 
tember 23, 2007.  Danny  Martin  Gallegos, 
49,  and  Juan  Carlos  “Blue”  Diaz- Arevalo, 
27,  both  state  prisoners  convicted  of  mur- 
der, were  being  housed  at  the  jail.  About 
a quarter  of  Utah’s  6,500  prisoners  are 
currently  held  in  local  facilities  due  to 
overcrowding  in  the  state  prison  system. 
Gallegos  and  Diaz- Arevalo  were  in  a rec- 
reation yard  when  they  managed  to  sneak 
out  a door  that  had  been  left  unlocked  so 
minimum-security  prisoners  could  attend 
religious  services. 

From  the  minimum-security  section 
of  the  jail  they  climbed  a razor-wire 
topped  fence  to  the  roof,  crossed  the  roof, 
jumped  to  the  ground  and  attained  their 
freedom.  Their  absence  wasn’t  noticed 
until  the  evening  meal,  over  five  hours 
later.  The  deputy  sheriff  who  noticed  the 
pair  were  missing  was  the  only  one  on 
duty  at  the  time,  and  there  was  only  one 
deputy  on  duty  when  they  escaped.  Se- 
curity cameras  that  covered  the  areas  the 
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escapees  traversed  were  not  functioning; 
the  Sheriff  was  attending  a conference  at 
the  time. 

The  two  men  disappeared  into  the 
“vast  rugged”  lands  north  of  the  jail, 
following  in  the  footsteps  of  an  escapee 
who,  the  previous  year,  trekked  all  the 
way  to  his  hometown  in  Wyoming  before 
being  caught. 

One  week  after  their  escape  Gallegos 
and  Diaz- Arevalo  were  captured.  They  had 
come  upon  a summer  home  in  the  wilder- 
ness and  robbed  the  retired  police  officer 
who  lived  there.  They  stole  the  man’s  SUV 
and  three  firearms,  leaving  him  tied  up; 
however,  he  was  able  to  free  himself  about 
an  hour  later  and  raised  the  alarm.  Gallegos 
was  shot  and  wounded  by  police  when  he 
turned  a rifle  on  them  after  they  spiked  the 
SUV’s  tires.  Diaz-Arevalo,  though  armed 
with  a pistol,  was  captured  unharmed. 

Sheriff’s  officials  were  criticized  for 
waiting  a day  to  inform  the  public  about 
the  escape,  while  they  notified  local 
Mormon  church  officials  immediately. 
Further  criticism  was  leveled  because  the 
county  used  the  jail  as  a cash  cow.  Dag- 
gett County  has  only  967  residents,  but 
maintains  a 1 10-bunk  jail.  For  each  state 
prisoner  housed  at  the  jail  the  county  is 
paid  $45  per  day,  or  almost  $1.3  million 
a year. 

Also  controversial  is  the  persistent 
understaffing,  poor  staff  training  and 
faulty  equipment  at  the  jail.  On  October  3, 
the  Utah  DOC  removed  20  prisoners  from 
the  facility,  citing  concerns  that  “low-risk” 
prisoners  were  being  housed  in  a building 
behind  the  jail  that  was  not  secure.  This 
could  cost  the  county  $320,000  a year. 
About  50  state  and  25  federal  prisoners 
remain  at  the  jail.  The  lone  deputy  who 
was  on  duty  when  the  escape  occurred 
resigned  on  September  28;  he  claimed  to 
have  been  in  the  bathroom  throwing  up  at 
the  time  of  the  escape.  “Someone  goofed 
up,”  observed  state  Rep.  Curt  Oda. 

Ohio  prisoner  Justin  M.  Cline,  21,  was 
caught  on  September  8,  2007  after  escap- 
ing from  the  Southeastern  Correctional 
Facility  near  Lancaster  the  day  before.  He 
jumped  a fence,  stole  an  unlocked  vehicle 
and  left  the  county.  The  vehicle  contained 
a .45  handgun  and  ammunition,  which 
were  recovered  by  police  before  Cline  was 
captured.  His  cousin  was  arrested  on  a 
charge  of  obstructing  police  business. 

Another  Ohio  prisoner,  Wayne  Har- 
ris, 27,  climbed  two  fences  to  escape  from 
the  minimum  security  community-based 
River  City  Correctional  Center  on  Sept. 


18.  He  had  arrived  at  the  facility  only 
five  days  earlier.  His  short-lived  freedom 
lasted  one  hour  before  the  police  tracked 
him  down. 

On  September  13,  Kentucky  state 
prisoner  Larry  A.  Crump,  23,  made  an  un- 
usual exit  from  the  Bourbon  County  Jail. 
The  6’  tall,  180-pound  escapee  managed 
to  crawl  through  a mail  slot  that  measured 
approximately  15”  by  15”  with  a security 
bar  in  the  middle.  He  wasn’t  missed  until 
15  hours  later.  He  was  being  held  at  the 
jail  pending  a court  appearance  on  charges 
that  included  a prior  escape,  in  2004,  from 
the  Bourbon  County  Courthouse. 

Jun  William  Vang,  27,  serving  a 
13-year  sentence  for  attempted  murder, 
was  incarcerated  at  the  Lino  Lakes  state 
prison  in  Minnesota  until  his  escape  on 
September  8, 2007.  He  walked  away  from 
a minimum  security  unit,  and  was  found 
and  returned  to  custody  a week  later.  The 
public  was  not  notified  until  45  hours  after 
his  escape. 

The  head  count  at  the  Lower  Buck- 
eye Jail  in  Phoenix,  Arizona  was  short 
one  prisoner  on  Sept.  6 after  Maurice 
Desjardis,  18,  absconded  from  the  jail’s 
food  plant.  He  went  to  the  home  of  his 
15-year-old  girlfriend,  which  was  where 
police  found  him  early  in  the  morning. 
He  was  recaptured  following  a 3 -hour 
standoff;  his  girlfriend’s  mother  was  ar- 
rested for  harboring  a fugitive. 

Some  escapes  are  extremely  short- 
lived. When  Nathaniel  Smith,  a 22-year-old 
New  York  prisoner,  ran  from  a work  crew 
at  the  NY  DOC  corrections  training 
academy  on  Sept.  7,  he  was  caught  in 
just  26  minutes.  He  was  serving  time  at 
the  Summit  Shock  Incarceration  Corr. 
Facility,  a boot  camp-type  program.  He 
will  now  likely  be  placed  at  a maximum 
security  prison. 

On  September  2,  2007,  Connecticut 
state  police  were  informed  that  a state 
prisoner,  Ishmael  Mack,  21,  had  escaped 
from  the  Yale  New  Haven  Hospital,  where 
he  had  been  taken  for  treatment.  Mack 
was  wearing  a hospital  gown  when  he  gave 
the  guard  assigned  to  watch  him  the  slip. 
He  was  captured  at  his  girlfriend’s  house 
the  same  day. 

Roger  H.  Nordling,  54,  made  his 
break  from  the  Geiger  Corrections  Cen- 
ter in  Spokane,  Washington  during  Bible 
study  on  Sept.  27.  He  climbed  to  the  roof 
of  the  facility  and  jumped  a fence;  a car 
was  waiting  for  him. 

A prisoner  at  the  Whatcom  County, 
Washington  jail  used  impersonation  to 
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gain  some  fleeting  freedom.  On  September 
5, 2007,  Timothy  J.  Pantalia,  19,  pretended 
he  was  a jail  prisoner  with  a similar  name 
and  appearance  who  was  due  to  be  re- 
leased, and  walked  out  the  front  door. 
He  turned  himself  in  the  same  day.  “What 
happened  in  the  jail  is  inexcusable,”  said 
Sheriff  Bill  Elfo.  “We’re  going  to  follow 
up  on  it.” 

The  Fannin  County  jail  in  Georgia 
experienced  a triple  escape  on  Septem- 
ber 23  when  three  unnamed  prisoners 
overpowered  a guard.  The  guard  was  not 
hurt,  and  the  escapees  were  caught  the 
next  day  after  K-9  units  and  a helicopter 
were  called  in. 

On  September  22,  Scott  Howard  Hol- 
mes, 39,  an  Idaho  DOC  prisoner,  managed 
to  escape  twice  within  two  hours.  He  took 
flight  from  the  Gooding  County  Jail  at  2 
a.m.  after  a rookie  jailer,  who  had  not  yet 
completed  training,  forgot  to  lock  a door. 
Holmes  was  captured  a short  time  later 
and  taken  to  the  booking  area,  where  he 
broke  free  from  the  lone  deputy  on  duty 
and  bolted  again.  He  remains  at  large. 

Oregon  minimum  security  prisoner 
Chad  Lee  Edwards,  18,  was  discovered 
missing  from  the  Warner  Creek  Correc- 
tional Facility  on  September  21.  Details 
of  his  escape  were  not  available,  but  the 
prison  has  only  one  perimeter  fence. 
He  was  found  by  the  police  three  days 
later. 

Finally,  Rashad  Nealy,  19,  serving 
time  at  the  minimum  security  Black  River 
Correctional  Center  in  Wisconsin,  was 


taken  into  custody  less  than  12  hours 
after  he  left  through  a side  door  on  Sept. 
28.  He  was  the  subject  of  a manhunt  that 
involved  K-9  teams,  the  State  Police,  the 
Sheriff’s  office  and  aerial  support. 

Prison  escapes  are  usually  brief  and 
potentially  bloody.  Frequently  innocent 
people  are  injured,  and  friends  or  family 
members  of  the  escapees  are  sometimes 
charged  with  aiding  and  abetting.  The 
prisoners  are  almost  always  caught  as  they 
generally  lack  the  resources  to  stay  free; 
they  risk  receiving  longer  sentences,  and 
sometimes  are  shot  or  killed. 

With  the  odds  so  stacked  against 
them,  only  desperate  people  in  desperate 
situations  with  little  hope  would  even  at- 
tempt a prison  or  jail  break.  The  litany  of 
escapes  described  above,  which  occurred 
in  just  a one-month  period,  is  a telling 
barometer  of  the  hopeless  climate  of  our 
nation’s  criminal  justice  system  as  it  sinks 
further  into  violence  and  despair. 

Sources:  Huntsville  Item,  Lufkin  Daily 
News,  Houston  Chronicle,  Associated 
Press,  www.certops.com,  www.newschan- 
nel5.com,  Dallas  Morning  News,  Bay 
City  Tribune,  McKinney  Courier-Gazette, 
Salt  Lake  Tribune,  Desert  Morning  News, 
Vernal  Express,  Her  aid- Leader,  www.  wtap. 
com,  Eagle-Gazette,  Pioneer  Press,  www. 
KPHO.com,  Times  Union,  Bellingham 
Herald,  www.ksat.com,  Jackson  County 
Sheriffs  Office  news  release,  Deseret 
Morning  News,  KTVB,  Salem-News.  com, 
Cincinnati  Enquirer 
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As  Connecticut’s  Prison  Population  Increases, 
So  Does  the  Number  of  Imprisoned  Mentally  111 


Like  other  prison  systems  through- 
out the  nation,  Connecticut’s  is 
reaching  peak  capacity.  In  the  midst  of 
dealing  with  overcrowding  and  parole 
issues,  the  Connecticut  Department  of 
Correction  (CDOC)  must  also  determine 
how  to  handle  a growing  number  of  pris- 
oners with  mental  health  issues. 

To  readers  of  PLN,  the  increasing 
population  of  mentally  ill  offenders  in 
America’s  prisons  is  nothing  new.  Even 
prison  guards  recognize  the  difference 
between  treating  mental  illness  and  ware- 
housing mentally  ill  prisoners.  “We’ve 
become  society’s  mental  health  provider,” 
said  Steve  Curran,  a guard  at  CDOC’s 
Garner  Correctional  Institution  (GCI) 
and  Secretary  of  the  American  Federation 
of  State,  County  and  Municipal  Employ- 
ees Local  1565. 

After  becoming  CDOC’s  Commis- 
sioner, Theresa  C.  Lantz  designated  GCI 
as  a facility  to  house  mentally  ill  prison- 
ers. Currently  about  450  of  GCI’s  554 
prisoners  are  classified  as  having  mental 
problems.  Yet,  Lantz  has  insisted  that 
she  is  “...  not  running  a mental  health 
hospital.” 

Curran  observed  that  guards  regard 
mentally  ill  prisoners  as  prisoners  first, 
while  the  nurses  “are  treating  them  as 
clients  and  patients.”  Recognizing  that 
could  pose  a problem,  Connecticut’s 
2006  General  Assembly  passed  a bill  that 
requires  additional  psychiatric  training 
for  guards. 

Most  mentally  ill  people  who  land  in 
prison  are  there  for  minor  offenses.  “Ev- 
erybody calls  the  police  when  someone 
becomes  disruptive,  and  those  people  are 
often  mentally  ill,”  said  state  Rep.  Patricia 
Dillon.  The  co-chair  of  the  legislature’s 
Judiciary  Committee,  Rep.  Michael  P. 
Lawlor,  agreed. 

As  a former  prosecutor,  Lawlor  ac- 
knowledged that  homeless  citizens  who 
trespass,  urinate  in  public  or  cause  other 
disturbances  are  often  sent  to  prison. 
“Because  there  seems  to  be  no  other  op- 
tions, they  end  up  being  dumped  in  jail,” 
he  said. 

Dillon  and  Lawlor  are  not  alone 
among  legislators  on  this  issue.  “I  question 
whether  we’re  incarcerating  the  right  peo- 
ple for  the  right  reasons,”  stated  Deputy 
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by  David  M.  Reutter 

House  Majority  Leader  Toni  Walker. 

The  questions  being  raised  by  law- 
makers are  largely  a result  of  the  drain 
that  mentally  ill  prisoners  are  placing 
on  the  state’s  budget.  With  the  recent 
release  of  a CDOC  report  that  found  20 
percent  of  the  state’s  prison  population 
was  mentally  ill,  the  expense  of  caring 
for  those  prisoners  has  become  a serious 
fiscal  issue. 

The  cost  of  providing  medical  care 
for  prisoners  has  increased  22  percent 
in  recent  years.  Consequently,  the  state’s 
prison  medical  budget  ballooned  from 
$77.4  million  in  2003-04  to  almost  $100 
million  for  2007-08.  CDOC’s  popula- 
tion has  remained  relatively  stable  over 
that  time  period.  According  to  Majority 
Leader  Walker,  care  for  mentally  ill  pris- 
oners has  significantly  contributed  to  the 
cost  increase. 

Because  counselor-based  treatment 
of  the  mentally  ill  is  more  expensive  than 
pharmaceutical  treatment,  prison  officials 
prefer  to  administer  psychotropic  drugs. 
Such  drugs  have  the  effect  of  making 
mentally  ill  prisoners  feel  in  a stupor,  which 
makes  them  more  compliant;  thus,  guards 
prefer  this  method  of  treatment,  too.  The 
financial  result  is  that  CDOC’s  most  recent 
$9.6  million  increase  in  prisoner  healthcare 
costs  comes  in  part  from  a 7 percent  rise  in 
spending  for  pharmaceuticals. 

What  to  do  with  or  about  the  men- 
tally ill  has  become  a major  issue  due  to 
a September  24,  2007  temporary  ban  on 
parole  for  prisoners  convicted  of  violent 
offences,  which  has  put  a squeeze  on 
the  prison  population.  That  squeeze  has 
about  300  CDOC  prisoners  sleeping  on 
beds  in  gym  areas  because  there  are  not 
enough  cells. 

The  parole  restrictions  were  enacted 
by  Gov.  M.  Jodi  Rell  following  two  violent 
incidents  involving  parolees.  The  first  oc- 
curred when  two  parolees  were  arrested  for 
a July  23,  2007  home  invasion  and  triple 
murder  in  Cheshire.  The  second  was  when 
another  parolee  was  shot  and  wounded  by 
New  York  police  as  he  exited  a vehicle  he 
had  carjacked  at  knife  point. 

“We  will  ensure  that  violent  offenders 
who  pose  a risk  to  society  stay  behind  bars 
while  continuing  to  help  nonviolent  of- 
fenders make  the  most  effective  transition 


possible  back  to  society,”  said  Governor 
Rell. 

Some  legislators  disagreed.  They  felt 
that  releasing  certain  nonviolent  prison- 
ers, such  as  drug  addicts,  would  be  freeing 
the  ones  who  were  more  likely  to  reoffend. 
“You  are  potentially  creating  a lot  more 
problems  here,”  said  Rep.  Lawlor. 

Under  Connecticut  law,  prisoners 
who  commit  violent  crimes  must  com- 
plete 85  percent  of  their  sentences,  while 
nonviolent  offenders  need  only  complete 
about  half  of  their  prison  terms  before 
they  can  obtain  parole.  Despite  having 
already  served  longer  sentences,  Gov.  Rell 
ordered  state  officials  to  review  the  files 
of  600  to  800  violent  offenders  who  are 
currently  on  parole. 

“If  we  identify  anyone  in  this  review 
who  has  failed  to  follow  the  terms  of  their 
release  - or  if  anyone  currently  on  parole 
fails  to  do  so  in  the  future  - we  will  revoke 
their  parole  and  return  them  to  prison  to 
serve  the  balance  of  their  sentence,”  she 
said. 

The  CDOC’s  population  has  in- 
creased from  18,869  prisoners  in  July 
2007  to  19,655  since  the  ban  on  parole  for 
violent  offenders  was  implemented  last 
September.  The  state’s  prison  system  is 
only  designed  to  hold  about  17,600.  The 
overcrowding  and  inherent  increase  in 
the  prison  population  that  will  result  due 
to  the  parole  restrictions  has  lawmakers 
concerned. 

“It’s  pretty  clear  the  governor  did  not 
do  a lot  of  checking  before  she  announced 
her  policy,”  Lawlor  said.  “It’s  not  clear 
exactly  what  their  plan  is  to  keep  a lid  on 
the  [prison]  population.” 

Governor  Rell  declined  an  invitation 
to  testify  before  the  legislature  to  detail 
her  plans.  CDOC  Commissioner  Theresa 
C.  Lantz  appeared  in  her  stead.  Prior 
to  Gov.  Rell’s  new  parole  policy,  Lantz 
had  said  the  prison  system  was  “full.” 
Yet  she  claimed  there  was  no  maximum 
population,  as  the  system  could  adjust 
to  increases  without  more  money,  a new 
prison  or  added  resources. 

“Is  there  ever  a limit  as  to  how  many 
prisoners  you  can  fit  into  a building?” 
asked  Rep.  Gerald  Fox,  vice  chairman  of 
the  House  Judiciary  Committee. 

“As  of  right  now,  we  have  enough  bed 
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space,”  said  Lantz,  who  maintained  her  po- 
sition that  the  number  of  available  prison 
beds  was  “fluid.”  Nearly  230  beds  are  be- 
ing added  to  the  prison  system.  It  was  not 
clear  whether  those  beds  would  be  created 
by  triple-celling,  by  placing  more  bunks  in 
gymnasiums  or  other  non-housing  areas, 
or  by  erecting  tents  to  hold  prisoners. 

“It  defies  logic  to  think  you  can  have 
a substantial  shift  in  policy  without  any 
financial  repercussions,”  said  Sen.  Andrew 
J.  McDonald,  Lawlor’s  co-chairman  on 
the  Judiciary  Committee. 

One  option  being  explored  is  elec- 
tronic monitoring.  However,  whether  it’s 
electronic  supervision,  half-way  houses 
or  continued  imprisonment,  there  is  no 
doubt  those  choices  will  have  fiscal  con- 
sequences. “All  these  options  come  with 
a price  tag,”  Lawlor  observed. 

The  conversation  then  shifted  back  to 
mentally  ill  prisoners.  To  accommodate 
their  incarceration,  Lantz  suggested  the 
state  consider  building  a $150  million, 
1,200-bed  prison  medical  facility.  She 
conceded  that  such  a prison  would  be 
at  capacity  by  the  time  it  could  be  con- 
structed. Rep.  Lawlor  viewed  it  as  another 
dumping  ground.  “They’ll  send  everybody 
there,”  he  said. 


Another  solution  is  in  order,  as  Law- 
lor sees  it:  “If  you  want  to  free  up  prison 
beds  then  get  these  mentally  ill  people  out 
of  there.” 

“We  have  to  make  decisions  about 
who  we  let  out  of  prison,”  said  Rep.  Dillon 
in  reference  to  the  dilemma  of  mentally  ill 
prisoners.  “But  how  can  we  make  those 
decisions  if  we  don’t  have  the  staff  we 
need?” 

One  significant  problem  is  that 
mentally  ill  prisoners  with  no  support 
structure  risk  becoming  homeless  after 
their  release.  Without  a job  or  community 
support,  the  men- 
tally ill  ultimately 
commit  so-called 
“poverty  crimes” 
that  offend  middle 
class  society’s  sense 
of  decorum  - such 
as  sleeping  in  public 
or  being  loud  and 
disruptive.  In  the 
end,  there  is  a recur- 
ring cycle  of  prison 
to  freedom  and  re- 
turn to  prison  for 
mentally  ill  citizens. 

Either  way  there  is 


a price  tag. 

For  now,  society  seems  to  accept  the 
practice  of  prison  warehousing  over  effec- 
tive psychiatric  treatment  for  the  mentally 
ill.  In  the  short  term  it’s  cheaper;  as  an 
added  bonus,  it  serves  political  “tough 
on  crime”  rhetoric.  In  November  2007, 
a bill  was  introduced  in  the  Connecticut 
legislature  to  enact  a three-strikes  law  for 
violent  offenders  and  to  build  two  new 
state  prisons. 

Sources:  Hartford  Courant,  Stanford  Ad- 
vocate, www.  nhregister.  com 
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Do  you  have  diabetes?  Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult.  Order  your  FREE  copy  of  Prisoner  Diabetes  Handbook:  A Guide  to 
Managing  Diabetes  — for  Prisoners,  by  Prisoners. 


This  handbook,  written  by  prisoners,  will  explain: 

• Facts  about  diabetes 

• How  to  help  yourself  when  you  have  diabetes 

• Complications  of  diabetes 

• The  medical  treatment  you  need  to  manage  your  health 
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Order  your  FREE  copy  and  start  managing 
your  diabetes  and  your  health.  Quantity  is  limited, 
so  order  today. 


Handbook  made  possible  by  the 
Southern  Poverty  Law  Center 


ORDER  FORM 

Fill  out  the  information  below, 
and  send  this  order  form  to: 
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2400  NW  80th  St.  #148 
Seattle,  WA  98117 


Name 


ID  number 


Facility 


Address 


City 


State 


Zip 


Prison  Legal  News 


21 


April  2008 


Three  Murders  in  Three  Months  at  Mississippi  Control  Unit 
Lead  to  Improvements  And  New  Consent  Decree 


^'""T’aken  as  a whole,  I am  con- 
X vinced  the  conditions  in  Unit 
32  are  as  bad  as  anywhere  in  the  whole 
country,”  observed  Margaret  Winter,  a 
lawyer  with  the  National  Prison  Project 
of  the  American  Civil  Liberties  Union 
(ACLU).  Unit  32  is  otherwise  known  as 
the  supermax  at  Mississippi’s  State  Peni- 
tentiary in  Parchman. 

In  2005,  the  ACLU  sued  over  the 
treatment  of  prisoners  in  Unit  32.  A 2006 
consent  decree  obligated  prison  officials  to 
make  improvements.  However,  a June  29, 
2007  letter  sent  to  U.S.  Magistrate  Judge 
Jerry  Davis  disclosed  that  there  had  been 
“a  total  breakdown  in  basic  sanitation”  at 
the  supermax  unit. 

“Prisoners  are  being  moved  into  cells 
without  lights,  fans,  properly  functioning 
toilets,  disinfectant,  or  any  other  clean- 
ing supplies,”  the  letter  stated.  “The  cells 
are  filthy.  Food  trays  are  delivered  filthy. 
Prisoners  have  been  fed  a diet  of  peanut 
butter  and  jelly  sandwiches  for  days.” 

According  to  prisoner  Steven  Farris, 
a plaintiff  in  the  lawsuit,  the  conditions 
on  Unit  32  began  to  deteriorate  after  the 
spearing  death  of  prisoner  Boris  Harper 
in  June  2007.  As  Harper  passed  by  the  cell 
of  prisoner  Lamarcus  Lee  Hillard,  Hillard 
fatally  stabbed  him  with  a spear  fashioned 
from  a broken  mop  handle. 

Following  Harper’s  death,  prison- 
ers sent  letters  to  the  ACLU  saying  that 
sanitation  on  Unit  32  had  been  reduced 
to  nil.  “There  are  1,000  men  in  Unit  32. 
One  of  them  committed  the  stabbing.  We 
don’t  know  what  the  circumstances  were, 
but  one  thing  we  do  know  is  that  it  does 
not  do  the  public  any  good  to  have  people 
treated  like  beasts,”  Winter  said.  “It’s  just 
outside  the  standards  of  civilized  society 
by  forcing  them  to  live  in  excrement.” 

“It  is  my  staff’s  job  in  Parchman  to 
try  to  change  behavior,”  said  Mississippi 
Dept,  of  Corrections  Commissioner  Chris 
Epps.  “That’s  why  it’s  called  correction.” 

Not  all  prisoners  on  Unit  32  are  there 
because  of  alleged  deviant  or  violent  be- 
havior. Prisoners  with  life  sentences  are 
sent  to  Unit  32  for  observation.  Prison 
officials  contend  the  purpose  for  putting 
such  prisoners  in  supermax  is  to  see  how 
they  will  adapt  to  prison  before  assigning 
them  to  the  general  population.  Prisoners, 
however,  contend  the  practice  is  to  break 
them  down  by  showing  them  the  condi- 
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tions  they  can  expect  if  they  misbehave. 

Most  prisoners  in  Unit  32  are  there 
for  disorderly  or  unruly  behavior,  for 
refusing  to  work  as  unpaid  slaves  on  the 
prison  farm,  or  for  not  attending  school  or 
other  programs.  More  than  half  have  been 
written  up  for  disciplinary  infractions 
more  than  19  times,  and  a few  have  been 
written  up  100  or  more  times.  There  are 
89  charges  of  escape  among  the  prisoners 
held  in  Unit  32. 

An  April  2007  beating  of  a prisoner 
demonstrated  that  the  “correction”  dis- 
pensed by  Parchman’s  staff  can  equate  to 
physical  violence.  Kevin  King  is  one  of  the 
tens  of  thousands  of  prisoners  nationwide 
who  are  mentally  ill;  he  was  diagnosed 
with  impulse  control  disorder.  Since 
2002,  King  has  received  165  disciplinary 
infractions  that  include  failure  to  follow 
commands,  taunting  guards  and  prison- 
ers, and  physical  acts  such  as  throwing 
urine  at  staff  members. 

An  unnamed  guard  had  had  enough 
of  King.  While  the  cause  is  uncertain, 
what  is  certain  is  that  the  guard  beat  King 
in  the  shower  with  a pair  of  handcuffs. 
King  was  then  forced  to  kneel  while 
restrained  as  another  guard  sprayed  pep- 
per spray  into  the  wound.  Pictures  taken 
after  the  incident  show  King  with  a jagged 
cut  on  his  head  and  his  shirt  drenched 
in  blood.  The  unknown  guard  resigned 
shortly  thereafter. 

“We  investigated,  and  the  investiga- 
tors reported  to  me.  We  found  the  officer 
didn’t  do  his  job,  and  the  officer  resigned,” 
said  Epps.  “We  policed  ourselves  and  got 
rid  of  that  bad  apple.  But  we’ve  still  got 
Kevin  King.” 

Epps  called  King  “one  of  the  worst 
inmates  in  the  nation,”  citing  him  as  a 
prime  example  of  the  need  for  Unit  32. 
“He’s  constantly  into  something.  He 
thrives  on  pissing  inmates  and  guards 
off,”  Epps  continued.  “Kevin  King  is  a 
fruitcake.  He’s  just  a nuisance.” 

Most  people  who  are  untrained  in 
dealing  with  the  mentally  ill  come  to 
the  same  conclusion.  Critics  say  that  is 
exactly  why  the  criminal  justice  system 
is  ill-equipped  to  handle  an  influx  of 
prisoners  with  mental  illnesses;  prisons 
have  become  the  nation’s  largest  provider 
of  mental  health  services  in  the  decades 
since  the  psychiatric  hospital  system  was 
dismantled. 


“He  is  mentally  ill,  and  the  problem 
does  not  get  any  better  when  a feisty  guy 
with  a mental  illness  is  constantly  gassed,” 
said  Winter.  “It’s  not  good  control.  It’s  not 
good  therapy  for  a mentally  ill  person.” 
Sadly,  though,  it  seems  that  is  the  most 
likely  type  of  therapy  King  will  receive  in 
Unit  32  for  the  remainder  of  his  nine-year 
sentence. 

The  conditions  on  Unit  32  are  bad 
enough  to  drive  even  the  sane  to  suicide. 
Tacoma  Elmore,  29,  was  an  intelligent  per- 
son, yet  he  landed  in  prison  and  ended  up 
in  supermax.  In  mid- June  2007,  Elmore 
was  found  hanging  by  a sheet  in  his  cell. 
The  frequency  of  suicide  attempts  and 
levels  of  violence  at  the  supermax  unit 
concern  the  ACLU. 

“The  ACLU  hasn’t  a clue  about  run- 
ning a prison,”  retorted  Epps.  Considering 
the  conditions  at  Unit  32,  some  could  say 
the  same  about  the  Mississippi  Dept,  of 
Corrections. 

“There  is  unquestionably  a small 
number  of  prisoners  who  are  so  exceed- 
ingly dangerous  they  need  to  be  held 
under  the  tightest  possible  security,  but 
that  is  a very  small  number,  relatively 
speaking,”  Winters  said.  “Even  with  that 
small  number,  there  is  no  justification  for 
holding  them  in  conditions  as  harsh  as 
Unit  32.” 

The  larger  question  is  what  effect  the 
conditions  at  Unit  32  have  in  terms  of  re- 
habilitating prisoners  and  preparing  them 
to  reenter  society.  Nearly  half  of  Unit  32’s 
prisoners  are  scheduled  to  be  released 
within  the  next  seven  years,  and  the  vast 
majority  will  one  day  be  set  free. 

MDOC  Commissioner  Chris  Epps 
visited  Parchman  while  the  ongoing 
consent  decree  in  the  ACLU  lawsuit  was 
in  effect.  “I  went  to  every  building,  and 
[Unit]  32  is  doing  fine,”  he  said.  “This  is  a 
group  that  is  unappeasable.  All  they  are 
doing  is  racking  up  attorney  fees  for  you 
and  me  in  tax  dollars.” 

Looks,  and  rhetoric,  can  be  deceiving. 
Things  were  not  “doing  fine”  on  the  morn- 
ing of  July  17, 2007.  While  patrolling  Unit 
32,  a guard  noticed  a gun  in  a prisoner’s 
cell.  As  he  was  going  to  tell  prison  supervi- 
sions, he  advised  another  guard,  Marcus 
Fairley,  of  the  situation. 

Fairley  went  to  investigate  and  saw 
the  gun  lying  openly  in  the  cell  of  prisoner 
Patrick  Hawkins.  “The  inmate  was  sitting 
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on  the  toilet,  and  he  just  looked  at  me  and 
said,  ‘get  this  thing  away  from  me  before 
I shoot  somebody  or  shoot  myself,’46  said 
Fairley  66He  just  kicked  it  out  of  his  cell. 
He  didn’t  want  it.” 

While  the  .380  semi-automatic  pistol 
was  unloaded,  a search  of  the  cell  uncov- 
ered two  clips  of  ammunition  wrapped 
in  plastic  wrap  and  a letter  instructing 
Hawkins  to  use  the  gun  on  a specific 
guard.  The  letter  was  from  another  pris- 
oner affiliated  with  the  Gangster  Disciples 
and  appeared  to  be  connected  to  Boris 
Harper’s  death. 

Finding  a gun  in  a supermax  prison 
is  a big  surprise,  but  Fairley  was  in  for 
another  one.  “I  had  an  even  bigger  shock 
at  the  end  of  the  day,”  he  said.  “They  fired 
me.”  Prison  officials  accused  Fairley  of 
bringing  the  gun  into  the  prison;  on  Au- 
gust 3 he  was  arrested  and  charged  with 
introducing  contraband  into  Unit  32. 

Prison  officials  claimed  that  Fairley 
was  associated  with  the  Gangster  Dis- 
ciples. A search  of  the  prison  discovered 
the  prisoners  were  well  armed,  with  over 
100  shanks  found  in  a shakedown  that 
ensued  after  the  gun  was  recovered.  Ac- 
cording to  Fairley,  cross-gang  rivalries 
abound  in  Unit  32,  with  a volatile  mix 


of  Gangster  Disciples,  Vice  Lords  and 
Aryan  Brotherhood  members  crammed 
into  the  building. 

Prison  officials  did  not  say  whether 
gang  violence  contributed  to  the  July  25, 
2007  killing  of  prisoner  Donald  Reed,  Jr. 
In  that  incident,  Reed  and  17  other  prison- 
ers were  in  recreation  pens.  Two  prisoners 
with  shanks  kicked  their  way  out  of  their 
pens,  took  a guard’s  keys  and  released  five 
other  prisoners.  The  group  then  attacked 
Reed  and  several  other  prisoners.  Reed 
was  stabbed  in  the  head,  chest,  shoulder, 
back  and  hand.  Two  other  prisoners  were 


wounded. 

Although  Unit  32  is  a supermax, 
another  fatal  attack  a month  later  cast 
doubt  on  the  control  that  guards  hold  over 
the  prison.  On  August  28,  2007  prisoner 
Jessie  Wilson  stabbed  and  killed  death  row 
prisoner  Earnest  Lee  Hargon,  46.  Hargon 
was  “stabbed  30  times  all  over  his  face, 
head,  and  body,”  according  to  Coroner 
Douglas  Card. Recognizing  that  Unit 
32  was  not  “doing  fine,”  Commissioner 
Epps  vowed  to  spend  millions  of  dollars 
to  make  improvements.  The  prison  has 
added  X-ray  and  drug  detection  machines 
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Mississippi  Control  Unit  (cont.) 


to  the  metal  detector  that  guards  must 
pass  through.  An  additional  50  security 
cameras  will  be  installed  at  the  prison. 
Approval  has  been  granted  to  spend  $1.8 
million  to  add  full  metal  doors  to  replace 
the  open  bar  doors  on  the  cells.  Guards 
will  be  prohibited  from  bringing  food  or 
drinks  onto  the  unit. 

Perhaps  Epps  should  listen  to  former 
Parchman  warden  Don  Cabana,  who 
presided  over  the  construction  of  Unit 
32.  “I  think  what  we’re  doing  in  supermax 
is,  we’re  taking  some  bad  folks  and  we’re 
making  them  even  worse.  We’re  making 
them  even  meaner,”  Cabana  said.  He 
added  that  his  “biggest  regret  was  building 
the  supermax  unit  at  Parchman.” 

While  there  isn’t  a happy  end  to  this 
story,  there  is  at  least  a hopeful  one.  Much- 
needed  improvements  at  Parchman  began 
in  August  2007.  The  warden  was  replaced; 
guards  were  fired;  some  restrictions  on 
prisoners  were  lifted;  and  more  education, 
treatment  and  religious  programs  were 
instituted.  Prisoners  were  allowed  out  of 
their  cells  for  longer  periods  of  time,  ac- 
cording to  Epps. 

Four  of  the  fired  guards  allegedly  had 
connections  to  street  gangs,  including  a 
lieutenant  who  was  in  charge  on  July  25 
when  Reed  was  killed.  To  boost  employee 
morale,  the  guards  at  Unit  32  received  a 20 
percent  pay  raise.  By  November  2007,  use 
of  force  incidents  at  the  unit  had  dropped 
by  two-thirds.  The  number  of  prisoners 
taken  to  a hospital  for  treatment  of  inju- 
ries dropped  by  75  percent. 


These  changes  came  a month  before 
a federal  court  hearing  to  determine 
whether  the  MDOC  was  in  violation  of 
the  consent  decree  in  the  ACLU’s  lawsuit. 
Although  no  doubt  spurred  by  the  civil 
rights  litigation  and  the  court’s  oversight, 
Epps  denied  that  was  the  case.  “It’s  not 
about  the  ACLU.  It’s  not  required  by  the 
consent  decree.  We’re  doing  it  because 
it’s  working,”  he  stated,  despite  having 
previously  called  the  Unit  32  prisoners 
“parasites.” 

Even  the  ACLU  admitted  that  Epps 
had  “shown  a lot  of  leadership”  in  mak- 
ing the  recent  improvements  at  Unit  32 
- albeit  under  the  threat  of  federal  court 
intervention.  The  federal  judge  over  the 
case  hailed  the  reforms  at  Unit  32  as  a 
“model”  for  other  state  prison  systems. 

“I  think  we  are  looking  at  a situation 
where  this  is  not  a case  of  foot-dragging 
or  grudging  obedience  to  the  letter  of 
the  consent  decree,”  said  ACLU  attorney 
Margaret  Winter.  “It’s  not  to  say  that  it  is 
a paradise  by  any  means  ...  but  it’s  impos- 
sible not  to  feel  very,  very  hopeful.” 

On  November  15,  2007,  U.S.  Mag- 
istrate Judge  Jerry  Davis  approved  a 
supplemental  consent  decree  in  the 
ACLU’s  class  action  lawsuit,  which  in- 
cludes directives  to  remove  mentally  ill 
prisoners  from  supermax  confinement,  to 
reduce  the  use  of  force  by  guards  and  to 
improve  the  MDOC’s  classification  system 
at  Unit  32. 

The  consent  decree  prohibits  the  use 
of  supermax  “for  long-term  housing  of 
prisoners  with  severe  mental  illness,  other 
than  those  on  Death  Row.”  Long  term  was 
defined  as  more  than  14  days.  As  such, 
non-death  sentenced 
prisoners  with 
schizophrenia,  bipo- 
lar disorder,  mental 
retardation  or  any 
disorder  character- 
ized by  repetitive 
self-harm  can  not 
be  subjected  to  long 
term  confinement  at 
Unit  32. 

Prisoners  with 
such  conditions  will 
be  sent  to  the  East 
Mississippi  Cor- 
rectional Facility  or 
another  prison  to 
receive  appropri- 
ate care.  Further,  a 
Mental  Health  Step- 
Down  Unit  is  to  be 


created  at  Unit  32.  The  Step-Down  Unit  will 
be  used  to  house  mentally  ill  prisoners  who 
require  an  immediate  level  of  psychiatric 
care,  which  includes  prisoners  in  suicidal  or 
other  psychiatric  crisis.  Security  staff  in  that 
unit  must  complete  40  hours  of  training  to 
work  with  mentally  ill  prisoners. 

In  regard  to  use  of  force,  Kenneth 
McGinnis,  a former  head  of  Michigan’s 
prison  system,  wrote  in  a report  that  Unit 
32  guards  used  chemical  sprays  on  pris- 
oners “as  a method  of  enforcing  orders 
of  any  nature.”  Under  the  terms  of  the 
supplemental  consent  decree,  physical 
force  - including  chemical  sprays  - is  not 
to  be  used  unless  a prisoner’s  actions  “are 
creating  an  immediate  threat  of  serious 
self-injury  or  of  physical  injury  to  another 
person  or  of  property  damage  causing  a 
threat  to  security  and  not  unless  reason- 
able efforts  to  use  verbal  persuasion  and 
other  non-physical  methods  of  gaining 
control  have  been  attempted  and  failed.” 

Audio-visual  recording  of  all  use  of 
force  incidents  must  be  instituted.  Except 
in  emergency  situations,  force  is  to  be 
used  only  after  the  Shift  Commander  or 
Warden  has  been  notified  and  consented; 
whenever  possible,  prison  officials  are  to 
visit  the  prisoner  before  authorizing  use 
of  force. 

One  of  the  most  significant  changes 
wrought  by  the  consent  decree  relates  to 
how  prisoners  are  classified  for  place- 
ment in  the  supermax  unit.  Prisoners 
may  only  be  confined  in  Unit  32  if  they 
have  behaved  violently  or  aggressively 
while  imprisoned,  are  actively  involved  in 
disruptive  gang  activity,  have  escaped  or 
attempted  to  escape,  committed  a felony 
while  on  escape,  or  there  are  other  factors 
that  meet  specific  criteria  that  the  prisoner 
poses  a significant  risk  of  physical  harm 
to  others. 

All  Unit  32  prisoners  who  have 
remained  free  of  serious  disciplinary 
violations  and  completed  recommended 
rehabilitative  programs  will  be  released 
to  the  prison’s  general  population  within 
two  years  unless  they  murdered  another 
prisoner,  planned  or  participated  in  a 
major  riot,  escaped,  or  are  deemed  a 
significant  risk  of  harm  to  others.  See: 
Presley  v.  Epps , USDC  ND  Miss.,  Case 
No.  4:05cvl48-JAD  (Nov.  15,  2007).  The 
consent  decree  and  complaint  in  the  case 
are  available  on  PLN’s  website.  FJ 

Sources:  National  Public  Radio,  Clarion- 
Ledger,  badcopnews.com,  Commercial 
Appeal 
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Pennsylvania  Lifers’  Commutation-Law  Ex  Post  Facto 
Suit  Remanded  to  Determine  Standing 


In  1997,  an  amalgam  of  Pennsylvania 
prisoners,  taxpayers  and  public  inter- 
est groups  sued  the  Pennsylvania  Board  of 
Pardons  (Board)  and  top  state  officials  in 
U.S.  District  Court,  challenging  restrictive 
1997  amendments  to  Pennsylvania’s  com- 
mutation statutes  as  violating  the  Ex  Post 
Facto  clause  of  the  U.S.  Constitution. 

On  March  13,  2006  the  district  court 
ruled  in  favor  of  affected  life  prisoners  on 
some  claims,  but  against  death-sentenced 
prisoners.  See:  Pennsylvania  Prison  So- 
ciety v.  Rendell , USDC  MD  Pa.,  2006 
WL  4998630,  amending  419  F.Supp.2d 
651  (MD  Pa.  2006).  On  appeal  by  the 
defendant  Board  members,  the  issue 
of  standing  was  first  raised.  The  Third 
Circuit  U.S.  Court  of  Appeals  held  the 
plaintiffs  had  not  developed  below  that 
they  in  fact  had  “standing”  to  bring  the 
complaint,  and  dismissed  and  remanded 
to  the  district  court  to  determine  the 
standing  issue. 

Both  life-sentenced  and  death-sen- 
tenced prisoners  in  Pennsylvania  must 
apply  to  the  Board  (and  Governor)  for  a 
commutation  or  pardon  in  order  to  gain 
release.  Prior  to  1997,  the  relevant  statute 
required  applicants  to  obtain  a majority 
vote  of  the  five-member  Board.  The  1997 
amendments  changed  that  requirement  to 
a unanimous  vote.  Additionally,  prior  to 
1997  the  three  at-large  appointed  Board 
members  were  to  consist  of  a member 
of  the  bar,  a penologist  and  a doctor  or 
psychologist.  Post- 1997,  the  first  two  were 
amended  to  be  a crime  victim  and  a cor- 
rections expert;  the  plaintiffs  complained 
that  these  changes  “virtually  shut  out” 
prisoners  from  obtaining  clemency,  and 
that  the  amendments  therefore  violated 
the  Ex  Post  Facto  clause.  The  district  court 
agreed  and  the  defendants  appealed. 

Before  reaching  the  merits  of  a 
controversy,  a federal  court  must  first 
determine  its  own  jurisdiction.  A primary 
prerequisite  is  that  the  parties  have  “stand- 
ing.” Standing  is  a fundamental  precept 
in  the  law  that  requires  the  party  filing 
a lawsuit  to  establish  three  elements:  an 
injury  in  fact,  a causal  connection  between 
the  injury  and  the  conduct  complained  of, 
and  the  substantial  likelihood  of  remedy 
(relief  from  the  injury).  Although  no  one 
raised  the  question  in  the  district  court, 
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one  appellant  did  so  on  appeal.  Accord- 
ingly, the  appellate  court  first  considered 
that  question. 

The  Third  Circuit  noted  that  the 
plaintiffs  belonged  to  three  distinguishable 
groups:  organizations  that  lobbied  on  behalf 
of  prisoners,  taxpayer/citizens,  and  affected 
prisoners.  The  appeals  court  found  that  the 
advocacy  organizations  had  no  standing 
because  they  demonstrated  no  palpable 
injury  to  themselves  - only  to  their  ideals.  It 
found  against  the  taxpayer/citizens  because 
any  concerns  they  had  were  purely  general- 
ized. As  to  the  prisoners,  it  found  that  they 
did  not  demonstrate  through  evidence  that 
they  were  personally  injured  in  fact.  That  is, 
no  one  demonstrated  that  they  would  have 
obtained  a majority  vote  from  the  Board 
but  were  later  cut  off  by  the  1997  unanimity 
requirement. 

While  the  prisoners  showed  statisti- 
cally that  commutations  dropped  from 
about  16  per  year  (1989-1994)  to  about  0.4 
per  year  (post- 1997),  they  could  not  prove 
that  the  statutory 
amendment  was  the 
cause  of  this  reduc- 
tion because  the  rate 
had  already  plum- 
meted in  1994  and 
1995  - two  years  be- 
fore the  amendment 
was  enacted. 

The  appellate 
court  recognized 
that  the  question  of 
standing  had  not 
been  raised  in  the  dis- 
trict court,  where  the 
parties  might  have 
been  able  to  cure 
some  of  the  apparent 
omissions  with  direct 
evidence.  Accord- 
ingly, it  dismissed  the 
appeal  without 
prejudice  due  to  lack 
of  jurisdiction  and 
remanded  to  permit 
the  district  court  to 
develop  the  record  as 
to  the  standing  of  the 
plaintiffs  to  bring  the 
action.  See:  Pennsyl- 
vania Prison  Society 


v.  Cortes , 508  F.3d  156  (3rd  Cir.  2007). 

On  remand,  the  district  court  sched- 
uled an  evidentiary  hearing  for  June  2, 
2008  to  determine  the  plaintiffs’  stand- 
ing in  regard  to  evidence  of  injury.  See: 
Pennsylvania  Prison  Society  v.  Schweiker , 
USDC  MD  PA,  Case  No.  3:97-cv-1731, 
2007  WL  4375931  (Dec.  11,  2007).  FI 
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ADX  Media  Visit  Staged  To  Dispel  “Myths  And  Rumors” 


On  the  sixth  anniversary  of  the 
9-11  World  Trade  Center  at- 
tacks, Ron  Wiley,  warden  of  the  Federal 
Supermax  known  as  ADX,  staged  a tightly 
controlled  first-ever  media  visit  at  the  Fed- 
eral stronghold.  Its  stated  purpose  was  an 
education  to  dispel  “myths  and  rumors”; 
its  effect  was  media-generated  banality 
culled  from  a spoon-fed  party  line.  “We 
saw  only  what  they  wanted  us  to  see,  and 
only  that,”  reports  Andrew  Cohen,  an  at- 
torney and  legal  affairs  analyst  for  CBS 
News.  The  environment  was  one  of  total 
control  “that  extended  to  when  we  were 
allowed  to  sit  down  inside  the  briefing 
room”  Cohen  said. 

The  tour  consisted  of  pristine  con- 
crete corridors  with  “the  polished  tile  of 
a modern  regional  high  school  and  the 
empty  stillness  of  summer  break,”  reports 
Karl  Vick  of  the  Washington  Post.  Vick 
and  Cohen  toured  with  other  reporters 
from  local  and  national  media  such  as 
CBS  60  Minutes , CNN,  Fox  News,  the 
Los  Angeles  Times , the  Pueblo  Chieftain 
(Colorado),  and  the  Canon  City  Daily  Re- 
cord (Colorado).  They  passed  by  housing 
units,  a recreation  pen  (“dogrun”)  or  two, 
more  sterile  corridors,  and  saw  a handful 
of  hand-picked,  docile,  polite  prisoners 
in  general  population  or  “step  down” 
units  preparing  to  eventually  transfer  out 
of  ADX.  Wiley’s  “Swiss-watch  like  tour 
direction”  did  not  allow  the  reporters  the 
necessary  access  to  “provide  information 
in  order  to  quell  concerns  of  the  secretive 
federal  prison,”  wrote  Vie  Vela  of  the  Dai- 
ly Record.  When  reporters  complained, 
Wiley  retorted  with  the  education  theme. 
Clearly,  the  tour  was  not  about  reporting 
the  news  but  controlling  the  news. 

It  speaks  volumes  to  Wiley’s  and  the 
Bureau  of  Prisons’  (BOP)  stated  purpose 
of  “education”  and  “dispelling  what  we’ve 
heard”  that  no  one  was  allowed  near  the 
control  units  where  the  prisoners  claimed 
to  be  the  most  dangerous  and  disruptive 
are  housed  within  the  Federal  prison  sys- 
tem. Not  the  tight-leashed  prisoners  the 
media  met,  but  infamous  prisoners  such 
as  Theodore  Kaczynski,  Terry  Nichols, 
Richard  Reid,  Zacharias  Moussaoui, 
Robert  Hanssen  and  Ramzi  Yousef — 
often  found  at  the  core  of  the  very  myths 
the  tour  failed  to  dispel.  Wiley  says  these 
prisoners  are  “the  smallest  part  of  my 
population,”  failing  to  explain  why  report- 
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ers  were  still  kept  away  from  the  bulk  of 
the  remaining  population. 

Myths.  The  myths  Wiley  and  the  BOP 
were  attempting  to  destroy  are  that  “It’s  a 
dark,  dirty,  dungeon.  It’s  all  underground. 
They  rot  in  their  cells.”  Hence  the  tightly 
controlled  lockstep,  100-minute,  no-cam- 
eras-allowed  tour  of  a bright,  clean,  above 
ground  facility.  The  controlled  prisoner 
contact  was  strictly  with  docile  prison- 
ers close  to  leaving  ADX  who  would  not 
endanger  their  transition  out  by  acting  up 
or  saying  the  wrong  thing.  One  prisoner, 
Daniel  Graham,  commented  on  how  it’s 
“just  like  any  other  place”  and  is  “super 
quiet.”  Jack  Stancell  says  “you  get  used 
to  it.”  Another,  Rodney  Hamrick,  said 
“oh,  you  know  me.”  Still  another,  Mark 
Ford,  said  he  spends  his  recreation  time 
“not  trying  to  do  too  much.”  Hardly  earth 
shattering  commentary  from  those  in  the 
bowels  of  ADX.  One  unidentified  talk- 
ative prisoner  said  “me,  personally,  I like 
the  solitude.  I’m  at  peace  with  myself.” 

The  “rot  in  their  cells”  includes  the 
prisoners’  mental  health.  Terry  Kupers 
has  examined  dozens  of  prisoners  in  vari- 
ous supermax  prisons  and  testified  as  an 
expert  in  numerous  conditions  of  confine- 
ment lawsuits.  The  psychiatrist  from  the 
Wright  Institute  in  Berkeley,  California, 
says  that  these  environments  tend  to 
induce  psychoses,  like  the  1960s  studies 
found  using  sensory  deprivation  environ- 
ments. Those  in  the  depths  of  a supermax 
such  as  ADX  “are,  on  average,  the  most 
severely  psychotic  people  I have  seen  in 
my  entire  25  years  of  psychiatric  practice,” 
Kupers  said.  ADX  treats  these  people  with 
two  resident  psychologists  who  perform 
simple  interviews  at  the  cell  doors,  hardly 
the  confidential  doctor-patient  environ- 
ment that  engenders  genuine  psychiatric 
treatment.  The  65  ADX  prisoners  on 
serious  psych  meds  have  them  prescribed 
by  video  link  with  a BOP  psychiatrist  in 
Springfield,  Missouri. 

Medical  care  at  ADX  and  through- 
out the  Florence  Correctional  Complex 
is  hard  pressed  as  well  with  only  two  of 
five  physicians  and  eight  of  1 1 physician’s 
assistants  on  staff.  Without  blinking  an 
eye,  ADX  health  services  unit  Captain 
Rod  Bauer  said  no  prisoner  has  ever  been 
denied  medical  services  in  the  13  years 
since  ADX  opened. 

Nothing  in  the  tour  demonstrated 


the  conditions  that  lead  to  increased 
assaultive  behavior,  increased  mental 
health  problems,  and  increased  recidivism 
demonstrated  by  supermax  prisoners 
across  the  country  when  released  from 
these  facilities — findings  gleaned  from 
25,000  supermax  prisoners  in  44  states 
and  reported  in  Evaluating  the  Effective- 
ness of  Supermax  Prisons  by  the  Justice 
Police  Center  of  the  Urban  Institute 
(March  2006).  Sterile  corridors  and  docile 
prisoners  just  can’t  dispel  the  realities  of 
supermax  prisons. 

Rumors.  The  rumors  attempting  to 
be  countered  are  that  ADX  is  not  entirely 
safe  and  secure  because  of  inadequate 
staffing  and  that  the  surrounding  com- 
munity is  endangered  by  the  lack  of  a 
perimeter  fence.  Wiley  dismissed  the  need 
for  a fence  around  the  complex  telling 
reporters  that  each  facility  has  fencing 
and  that  an  additional  complex  fence 
would  be  a “$20  million  farce  that  would 
do  nothing  but  spend  20  million  of  the 
taxpayers’  dollars.” 

But  Wiley  became  irritated  when 
reporters  insisted  on  raising  the  issue  of 
chronic  under  staffing,  quickly  denying 
such  rumors  as  false  and  exclaiming  that 
“we  run  a safe  and  secure  institution,  and 
we’re  very  comfortable  with  the  staffing 
levels.  To  think  otherwise  is  actually  to 
insult  me.”  Yet  this  tour  comes  only  two 
weeks  after  a press  conference  at  the  Colo- 
rado state  capital  where  state  lawmakers 
and  union  officials  called  upon  the  federal 
government  to  fully  staff  ADX  to  coun- 
ter dangerously  low  staffing  levels.  Wiley 
claims  the  facility  is  staffed  at  90  percent, 
but  state  Representative  Buffy  McFayden 
takes  issue  with  these  numbers  and  says 
“there  is  no  question  there  is  a shortage 
of  staff”  and  worries  that  “someone  is 
going  to  get  killed.”  She  said  she’s  “heard 
the  same  script  each  time”  from  Wiley 
and  other  BOP  officials.  “This  is  not  a 
cry  wolf  story,”  she  says,  “this  is  serious.” 
Expressing  her  objectivity,  McFayden 
went  on  to  say  that  she  doesn’t  “have  a 
dog  in  this  fight  except  to  maintain  prison 
safety.”  She’s  called  on  “President  Bush 
and  Congress  to  personally  take  note  of 
what’s  happening  at  Supermax” 

While  union  officials  say  staffing  may 
once  have  been  at  92  percent,  it’s  around 
75  percent  now.  Mike  Schnobric,  president 
of  the  prison  council  with  the  American 
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Federation  of  Government  Employees 
says  there  are  230  guard  positions  at 
ADX  with  only  180  filled  (78  percent). 
“This  isn’t  a new  situation,  it’s  a repeated 
situation,”  Schnobric  says,  adding  that  it’s 
made  worse  by  posts  left  unmanned  when 
guards  are  sick,  on  medical  leave  or  on 
vacation.  Local  1302  President  Barbara 
Batulis  has  no  idea  where  Wiley  and  com- 
pany get  their  figures.  “The  numbers  don’t 
he,”  she  says,  “we  are  continually  losing 
staff.”  Moreover,  a federal  arbitrator  has 
agreed  with  union  officials’  dangerous 
conditions  assessment,  reports  Vela. 

Conceived  of  after  two  guards  were 
killed  in  the  same  day  at  USP  Marion 
(1983),  the  initial  successor  to  Alcatraz, 
and  opened  in  1994,  ADX  or  adminis- 
trative maximum  (the  “Alcatraz  of  the 


Rockies”)  sits  on  a 640-acre  Florence 
Correctional  Complex  in  Florence,  Colo- 
rado, that  includes  the  maximum  security 
United  States  Penitentiary,  a medium 
security  Federal  Correctional  Institute, 
and  a minimum  security  Federal  Prison 
Camp.  Of  the  Complex’s  3,200  prison- 
ers, ADX  houses  roughly  478  prisoners 
characterized  by  the  BOP  as  the  most 
dangerous  and  disruptive  prisoners  in 
their  200,000  prisoner  system.  According 
to  BOP  literature,  this  “includes  inmates 
who  are  assaultive  or  seriously  disruptive, 
those  with  terrorists  links,  and  those  prone 
to  escape.”  It  includes  many  high  profile 
prisoners  who  are  none  of  those  things 
but  merely  disliked  by  the  government. 
Such  as  Robert  Hanssen,  a former  FBI 
agent  who  spied  for  Russia  for  decades  or 


Theodore  Kaczynski,  the  “Unabomber”, 
both  of  whom  were  sent  to  ADX  straight 
from  court  and  whom  no  one  claims  is 
assaultive,  prone  to  escape  or  disruptive. 
Instead,  they  made  the  FBI  look  stupid 
and  inept. 

The  environment  is  one  of  23-hour 
per  day  lockdown,  the  other  hour  spent 
in  exercise  dog  runs  “straight  out  of  the 
circus,”  writes  Cohen.  The  cellhouses  or 
units  are  above  ground,  connected  to  a 
lobby  via  a subterranean  corridor  where 
Alcatraz  of  the  Rockies  souvenirs  are 
sold.  The  cells  are  12’  by  7’4”  concrete 
with  concrete  shelves,  desk,  stool  and 
bed.  A combination  stainless  steel  sink 
and  commode  round  out  the  amenities. 
An  inches-wide  slot  window  looks  inward 
at  other  buildings  affording  prisoners  no 
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Administrative  Errors  and  Poor  PHS 
Medical  Care  Precede  Chronically  111 
Vermont  Prisoner’s  Death 

by  David  M.  Reutter 


ADX  Media  Visit  (cont.) 


view  of  the  nearby  Sangre  de  Cristo  Rocky 
Mountains. 

Life  at  ADX  is  populated  with  mostly 
solitude  sprinkled  with  some  closed-cir- 
cuit and  cable  television,  a lending  library 
and  law  library,  GED  and  ESL  (English 
as  a Second  Language)  programs,  reli- 
gious services  and  even  yoga  which  Paul 
Zohn,  one  of  the  resident  psychologists 
exclaims  “they  love  it.”  Board  games  such 
as  “Fact  or  Crap”  can  be  checked  out  by 
the  prisoners  earning  their  way  out  of 
ADX  to  the  nearby  USP  through  their 
docile  behavior. 

This  daily  life  includes  plenty  of 
censorship  such  as  newspapers  arriving 
a month  late  while  guards  clip  articles 
considered  security  or  mental  health 
risks.  Letters  are  likewise  censored, 
especially  after  it  came  to  light  that 
three  of  the  1993  World  Trade  Center 
bombers  were  corresponding  with  oth- 
ers the  Federal  Government  considers 
terrorists.  This  prompted  Colorado 
U.S.  Senators  Wayne  Allard  and  Ken 
Salazar  along  with  then  U.S.  Attorney 
General  Alberto  Gonzales  to  tour  ADX 
in  February  2007  with  a corresponding 
increase  in  censorship. 

The  tour  appeared  to  be  in  response 
to  the  story  which  appeared  in  both  West- 
word  and  PLN,  Fortress  Of  Solitude:  The 
Bureau  Of  Prisons  Is  As  Good  At  Keeping 
Prisoners  In  As  It  Is  At  Keeping  Reporters 
Out,  PLN,  Oct.  2007,  by  Alan  Prender- 
gast  that  noted  that  since  2001  the  BOP 
had  denied  every  single  media  request  to 
interview  a prisoner  at  ADX.  The  show 
tour  by  the  BOP  keeps  the  denial  of  all 
media  interviews  intact.  Tellingly,  Pren- 
dergast  was  not  invited  on  the  tour.  He  is 
the  only  journalist  in  Colorado  that  has 
reported  criticially  on  BOP  operations  in 
the  state  since  the  Florence,  prison  com- 
plex opened. 

The  ensuing  puff  pieces  the  tour  pro- 
duced indicate  the  BOP  need  not  worry 
about  a critical  or  discerning  media.  They 
are  more  than  happy  to  regurgitate  the 
party  line. 

Unlike  the  famous  quote  of  T.S.  Eliot, 
“We  must  cease  from  exploration;  and  the 
end  of  all  our  exploring  will  be  to  arrive 
where  we  began  and  to  know  the  place  for 
the  first  time,”  this  fluff  tour  of  ADX  did 
not  leave  us  knowing  the  place  for  the  first 
time  but  realizing  that  we  can  be  fooled 
just  as  easily  inside  ADX  as  out. 


A Report  by  the  Vermont  Protection 
and  Advocacy  System  (VP  & A) 
has  found  breakdowns  by  staff  of  the  Ver- 
mont Department  of  Corrections  (VDOC) 
in  its  furlough  procedure  and  troubling  care 
provided  by  VDOC’s  medical  provider, 
Prison  Health  Services  (PHS).  The  July  2007 
report  focuses  on  the  treatment  of  VDOC 
prisoner  Michael  Estabrook. 

The  subject  of  the  report  has  been 
unable  to  read  it.  That  is  because  while  in  cus- 
tody of  VDOC,  Estabrook  died  at  Fletcher 
Allen  Health  Care  (FAHC)  on  March  7, 
2006.  The  report  is  based  upon  Estabrook’s 
medical  and  classification  file  notes.  At  the 
time  of  his  death,  Estabrook  was  37  years 
old,  divorced  with  two  children. 

In  May  2004,  he  entered  VDOC  a very 
sick  man.  He  suffered  from  a disabling  dis- 
ease called  severe  dilated  cardiomyopathy, 
which  is  a condition  that  decreases  the 
heart’s  ability  to  pump  blood  because  the 
heart’s  main  pumping  chamber,  the  left 
ventricle,  is  enlarged  and  weakened.  He 
also  had  congestive  heart  failure. 

Recognizing  his  condition  was  “ter- 
minal and  debilitating,”  VDOC  around 
July  21,  2005,  granted  Estabrook  a medi- 
cal furlough  because  he  was  physically 
incapable  of  presenting  a danger  to  soci- 
ety. His  furlough,  however,  was  revoked 
on  April  27,  2005,  due  to  an  outstanding 
warrant  for  a failure  to  pay  a $601  fine.  He 
was  to  remain  imprisoned  until  he  fully 
paid  that  fine. 

After  detailing  the  chronological  facts 
from  Estabrook’s  files,  the  VP  & A made 
its  findings.  It  began  with  “Medical  Fur- 
lough Issues.”  It  found  Estabrook  should 
have  been  granted  a medical  furlough 
“during  his  last  incarceration  based  on  his 
deteriorating  state  and  need  for  strict  and 
careful  medical  monitoring.” 

In  July  2005,  a PHS  physician  noted 
that  Estabrook  should  be  transferred  to  a 
prison  with  a “higher  level  of  nursing  care, 
closer  to  cardiologist  in  FAHC.”  That  doc- 
tor also  found  his  care  “basically  remains  a 
guessing  game”  that  resulted  in  renal  failure 
during  his  last  imprisonment.  VDOC’s 
Medical  Director  reviewed  Estabrook 
for  medical  furlough.  She  recommended 
against  furlough  based  on  outdated,  inac- 
curate or  erroneous  information,  and  that 


did  not  accurately  reflect  the  severity  of 
Estabrook’s  medical  situation. 

Despite  saying  she  reviewed  his  case, 
the  Medical  Director  never  compiled  all 
the  documents  required  under  VDOC’s 
Medical  Furlough  Directive  and  sub- 
mitted them  to  the  clinical  director  and 
director  of  security  and  operations  for 
their  review.  Between  August  2005  and 
February,  there  are  six  different  notations 
that  reflect  Estabrook  was  requesting  a 
medical  furlough,  but  no  one  took  official 
action  to  act  on  that  request  despite  their 
reassurances  otherwise. 

Starting  in  November  2005,  there  are 
at  least  eight  notes  that  indicate  Estabrook’s 
condition  was  deteriorating  and  no  appropri- 
ate medical  response  occurred.  In  June  2004, 
FAHC  outlined  for  VDOC  medical  providers 
conditions  that  merited  medical  follow  up. 
The  greatest  concern  for  Estabrook  was  fluid 
retention,  which  required  daily  weighing  and 
action  if  a gain  of  3 to  4 pounds  or  more 
occurred  over  1 to  2 days.  After  January  1, 
2006,  the  daily  weighing  stopped.  Between 
February  1 1 and  February  22,  2006,  Esta- 
brook gained  1 1 pounds,  meaning  medical 
providers  failure  to  monitor  his  condition 
contributed  to  his  deteriorations.  Most  strik- 
ingly, he  was  ordered  by  VDOC  doctors  “to 
take  lots  of  fluids.” 

On  January  17,  2006,  Estabrook 
requested  to  be  placed  in  the  Infirmary. 
Under  PHS  policy,  that  request  should 
have  been  granted.  Estabrook,  however, 
was  only  told  by  PHS  staff  they  would 
follow  up  on  the  request,  but  none  did. 
Unsurprisingly,  “PHS  ran  out  of  a few  of 
Mr.  Estabrook’s  critical  medications”  be- 
tween November  2005  and  February  2006. 
Finally,  a PHS  physician  entered  a Do  Not 
Resuscitate  order  in  Estabrook’s  file  with- 
out consultation.  Not  only  did  this  violate 
Vermont  law,  it  was  against  Estabrook’s 
wishes.  The  order  was  later  rescinded  and 
did  not  contribute  to  his  death. 

The  VP  & A report  concludes  with 
9 common  sense  recommendations  to 
prevent  the  administrative  failures  lead- 
ing up  to  his  death.  The  report,  entitled 
Investigation  Into  the  Death  of  Michael 
Estabrook  While  In  the  Custody  of  the 
Vermont  Department  of  Corrections  is 
available  on  PLN’s  website.  FJ 
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Jail  Uprisings  in  Oklahoma  and  Arkansas 


June  2007  saw  three  disturbances 
at  two  jails  in  Oklahoma  and 
Arkansas. 

The  Pittsburg  County,  Oklahoma  jail 
was  built  in  1974  and  designed  to  hold 
64  prisoners.  On  June  26,  2007  almost 
100  were  packed  into  the  facility.  That 
was  when  a fight  between  two  prisoners 
escalated  into  a 10-hour  uprising  involving 
around  50  prisoners,  which  caused  an  esti- 
mated $8,000  to  $10,000  in  damage.  One 
set  of  doors  leading  to  the  outside  was 
so  badly  damaged  that  prisoners  might 
have  escaped  had  under-sheriff  Richard 
Sexton  not  backed  a patrol  car  up  against 
the  outer  door. 

The  riot  was  put  down  by  sheriff’s 
deputies  assisted  by  other  police  depart- 
ments and  a Corrections  Emergency 
Response  Team  from  the  nearby  Okla- 
homa State  Penitentiary  in  McAlester. 
Chemical  agents  were  deployed  and  sev- 
eral prisoners  were  taken  to  a hospital  for 
treatment  of  minor  injuries. 

“Overcrowding  was  definitely  a factor 
in  it  if  not  a major  factor,”  said  Sexton. 
“You  take  a 12-man  cell  with  20  people 
in  it  that  you’re  with  for  24  hours  a day, 
seven  days  a week  in  cramped  conditions. 
That  causes  problems.”  The  jail  holds  a 
number  of  state-sentenced  prisoners  due 
to  overcrowding  in  the  OK  DOC.  Several 
days  after  the  uprising,  the  jail’s  popula- 
tion was  reduced  to  61. 

Two  unrelated  disturbances  occurred 
at  the  Logan  County  Detention  Center 
(LCDC)  in  Paris,  Arkansas.  The  trigger- 


by  Matt  Clarke 

ing  factors  in  both  incidents  included  a 
new  anti-smoking  policy  and  poor  food 
quality  and  quantity,  according  to  Sheriff 
Steve  Smith. 

On  June  1 and  2,  2007,  several  pris- 
oners accused  a trustee  of  stealing  their 
property.  After  a search  of  the  trustee 
turned  up  nothing,  the  prisoners  began 
screaming,  kicking  cell  doors  and  attempt- 
ing to  flood  their  cells.  Water  was  cut  off 
and  the  protestors  calmed  down  after 
about  four  hours. 

However,  the  disturbance  reignited 
the  next  morning  when  breakfast  was 
served  and  prisoners  threw  food  on  the 
floor.  They  began  kicking  cell  doors  and 
screaming  about  the  poor  quality  food. 
Seven  deputies  were  called  in  to  quell  the 
disturbance.  One  prisoner  was  Tasered; 
two  were  transferred  to  other  jails  but 
returned  a week  later. 

On  June  17,  the  same  two  prisoners 
who  had  been  transferred  and  returned 
were  involved  in  another  disturbance 
which  began  with  complaints  about  the 
no-smoking  rule  and  escalated  into  several 
prisoners  setting  fires  in  their  cells.  Depu- 
ties and  Paris  police  officers  put  down  the 
uprising.  No  injuries  were  reported  in 
either  incident;  at  least  four  prisoners  face 
charges  related  to  the  two  riots. 

LCDC  serves  oatmeal,  peanut  butter 
and  toast  for  breakfast  and  a turkey  bolo- 
gna sandwich,  mixed  vegetables  and  fruit 
cocktail  for  lunch  and  supper.  The  menu 
never  varies.  According  to  Deputy  Sheriff 
David  Spicer,  the  meals  meet  Arkansas  Jail 


Commission  standards. 

“The  inmates  are  always  complain- 
ing about  not  being  able  to  smoke  and 
the  food,”  said  Spicer.  “But,  we  tell  them 
that  they’re  not  supposed  to  like  being  in 
jail.  We’ll  follow  the  standards,  but  we 
don’t  want  them  to  like  it  here.  We  hope 
not  being  happy  in  the  Logan  County  jail 
will  keep  them  from  committing  crimes  in 
Logan  County.” 

It  seems  nobody  was  ever  incarcer- 
ated at  LCDC  who  did  not  commit  a 
crime,  according  to  Spicer’s  logic.  He  also 
apparently  ignores  the  fact  that  pre-trial 
detainees  at  the  jail,  who  have  not  yet 
been  convicted  and  who  are  generally  too 
poor  to  post  bail,  are  not  supposed  to  be 
subjected  to  punitive  conditions.  FJ 

Sources:  Associated  Press,  Paris  Express, 
McAlester  News- Capital 
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Florida  Woman  Sentenced  to  Probation  for 
Unauthorized  Practice  of  Law 


A Florida  court  has  sentenced  civil 
rights  activist  Nancy  Jo  Grant 
to  15  years  probation,  with  no  possibility 
of  early  termination,  for  practicing  law 
without  a license.  Grant,  55,  was  also 
ordered  to  pay  $30,315  in  court  fines  by 
December  30, 2007,  or  her  driver’s  license 
will  be  suspended  until  the  fines  are  paid 
in  full. 

A dental  assistant  who  has  no  formal, 
training,  Grant  decided  during  a visit  to 
her  son  in  the  DeSoto  County  Jail  that 
some  prisoners  were  not  receiving  proper 
legal  representation.  Grant  formed  the 
Florida  Pro  Se  Bar  Inc.  to  tackle  the 
problem.  That  non-profit  corporation 
presumably  had  the  purpose  to  inform 
prisoners  of  their  rights  and  to  encourage 
pro  se  litigation. 

Grant  claimed  many  prisoners  had 
been  incarcerated  without  a hearing  or  a 
trial.  She  began  “preaching”  to  prisoners 
that  their  speedy  trial  rights  were  ignored 
and  their  constitutional  rights  violated. 
Grant  began  distributing  an  “emergency 
motion  for  release”  prepared  by  her  para- 
legal friend,  telling  prisoners  how  to  fill 
out  the  form  and  file  it. 

The  29  counts  of  unlicensed  practice 
of  law  were  predicated  on  Grant’s  encour- 
agement that  prisoners  fire  their  lawyers, 
either  retained  or  public  defender,  because 
they  were  rendering  ineffective  assistance 
of  counsel.  Because  she  donated  her  time 
and  resources,  Grant  claimed  at  trial,  act- 
ing pro  se,  that  she  did  nothing  wrong. 

In  furtherance  of  her  defense,  Grant 
said  she  was  not  giving  legal  advice,  she 
was  only  typing  and  performing  “courier 
services”  to  act  as  a conduit  to  transmit 
legal  papers  from  the  jail  to  the  court  and 
to  “share  information.”  The  jury  thought 
otherwise,  convicting  Grant  on  19  of  the 
29  charges.  As  part  of  her  sentence,  Grant 
was  ordered  to  not  communicate  directly 
or  indirectly  with  any  person  incarcerated 
in  a jail  or  prison  or  the  Florida  Civil 
Commitment  Center. 

An  appeal  is  planned  by  Grant.  “This 
is  going  to  blow  up  in  their  faces,”  said 
Grant,  who  feels  the  prosecution  lost.  “He 
lost  because  I didn’t  go  to  jail. . .they  sen- 
tenced me  to  15  years  probation  and  fined 
me  $30,000.  That’s  a buncha  money.” 
Prior  to  visiting  her  son  in  jail,  Grant 
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already  had  an  activist  bent  towards  the  ju- 
dicial system.  She  is  the  “Jailer-In-Chief” 
of  Florida  JAIL4Judges,  an  activist  group 
that  seeks  to  act  as  a Grand  Jury,  indict 
judges,  and  take  them  to  trial  if  their  rul- 
ings are  undesirable.  Because  Grant  used 
Florida  Pro  Se  Bar  Association  to  practice 
law  without  a license,  the  judge  ordered 
her  to  sever  all  ties  and  communication 


California’s  pernicious  “Jessica’s 
Law,”  overwhelmingly  approved 
by  voters  on  November  7,  2006  as  a re- 
sult of  Proposition  83,  restricts  certain 
paroled  sex  offenders  from  living  within 
2,000  feet  of  a school,  park  or  other 
areas  where  children  are  present.  As  of 
December  2007,  the  law  was  being  en- 
forced against  5,669  parolees;  it  is  not 
being  applied  retroactively  following  a 
February  9,  2007  federal  district  court 
ruling.  See:  Doe  v.  Schwarzenegger , 476 
F.Supp.2d  1178  (E.D.  Cal.  2007)  [PLN, 
July  2007,  p.27]. 

On  September  11,  2007,  the  Cali- 
fornia Department  of  Corrections  and 
Rehabilitation  (CDCR),  through  its  pa- 
role agents,  gave  sex  offenders  in  violation 
of  the  law  45  days  notice  to  move  or  face 
arrest  and  re-imprisonment.  Four  affected 
parolees  who  objected  took  the  matter  to 
the  California  Supreme  Court,  and  in  De- 
cember 2007  were  granted  stays  pending 
that  court’s  review  of  the  issue.  However, 
the  Court  refused  to  defer  enforcement 
for  other  parolees,  suggesting  instead 
that  their  remedy  (if  any)  was,  in  the  first 
instance,  at  the  Superior  Court  level. 
See:  E.J.  on  Habeas  Corpus , California 
Supreme  Court,  Case  No.  SI 56933,  and 
related  cases. 

A two-month  delay  in  implement- 
ing the  residency  “sweep”  was  due  to  the 
CDCR  having  to  reach  an  agreement  with 
its  2,800  parole  agents  relative  to  increased 
workload  and  overtime  for  notifying  and 
monitoring  affected  sex  offenders.  The 
agents  use  Global  Positioning  System 
(GPS)  devices  to  track  the  offenders  to 
ensure  enforcement.  According  to  the 
Los  Angeles  Times  the  GPS  tracking 


with  the  corporation. 

The  question  now  is  will  Grant  com- 
ply with  probation  to  avoid  jail  or  will  an 
indictment  and  trial  issue  first  that  would 
allow  her  to  jail,  under  supervision,  the 
trial  judge  that  sentenced  her?  P 

Sources:  Charlotte  Sun;  The  North  Coun- 
try Gazette 


initiative  faces  a variety  of  challenges, 
including  problems  with  monitoring  sex 
offenders  who  are  no  longer  on  parole 
or  probation;  a lack  of  penalties  for  of- 
fenders who  refuse  to  comply;  and  the 
practicality  of  lifetime  monitoring  for  so 
many  offenders. 

Then  there  is  the  cost  - an  estimated 
$90  million  annual  price  tag  for  tracking 
9,000  sex  offenders.  The  GPS  devices  cost 
$2,500  each,  but  rather  than  buying  them 
the  state  is  renting  them  for  $8.50  a day,  or 
more  than  $3,102  a year,  which  is  hardly 
cost  effective. 

Beyond  issues  related  to  GPS  moni- 
toring, the  residency  restrictions  have  been 
devastating.  Many  parolees  were  living  in 
housing  arranged  by  their  parole  agents 
before  the  law  went  into  effect.  Charles 
Butler,  61,  was  one  of  15  sex  offenders 
comfortably  ensconced  at  Pete’s  Place, 
a halfway  house  in  Sacramento.  But  un- 
der Jessica’s  Law  all  15  suddenly  had  to 
move  because  there  was  a senior  center 
two  blocks  away  that  had  a playground 
for  children.  “It  didn’t  occur  to  me,  when 
you’re  living  where  they  put  you  and  where 
they’re  paying  your  rent,”  that  it  was  not 
a legal  residence,  said  the  surprised  Butler 
when  he  was  “discovered”  to  be  in  viola- 
tion of  the  law  after  the  CDCR  conducted 
location  reviews. 

The  solution  ranges  from  difficult  to 
near-impossible.  For  example,  if  sex  of- 
fenders are  paroled  to  the  compact  City 
and  County  of  San  Francisco,  they  may 
only  live  in  a narrow  area  near  AT&T 
Park  (the  baseball  field),  which  is  a high- 
rent  area  inconsistent  with  most  parolees’ 
budgets. 

Ross  Wollschlager,  44,  a repeat  sexu- 
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ally  violent  predator,  was  paroled  from 
Atascadero  State  Hospital,  a mental 
health  facility,  in  August  2007  after  a 
court  ordered  him  released.  But  he  was 
bounced  out  of  one  Ventura  County 
hotel  after  another  as  his  identity  was  dis- 
covered. He  was  forced  by  the  2,000-foot 
residency  restriction  to  make  a campsite 
in  a riverbed  and  shuttle  to  a friend’s 
house  each  day.  A state-paid  security 
guard  sits  in  a vehicle  nearby  and  moni- 
tors him.  Wollschlager  wears  both  GPS 
and  alcohol-abuse  ankle  devices.  After 
seventeen  months,  Department  of  Men- 
tal Health  personnel  are  still  trying  to 
find  a place  for  him  to  live  that  complies 
with  Jessica’s  Law.  His  public  defender 
states  that  Wollschlager  is  committed 
to  turning  his  life  around  despite  being 
treated  like  a leper. 

In  San  Luis  Obispo  County,  parolee 
Frederick  Hoffman  has  arranged  to  live 
in  a trailer  near  a military  training  camp 
upon  his  release.  A sex  offender  identified 
only  as  R.L.  who  resided  near  Disneyland 
said  he  asked  his  parole  agent  where  he 
should  live  and  was  told,  “You  have  a 
car,  don’t  you?”  Last  year,  sexual  predator 
Timothy  Boggs  was  chased  from  motel  to 
motel  in  Sacramento  County  until  a bail 


bondsman  gave  him  shelter  in  his  office. 

An  increasing  number  of  sex  offend- 
ers have  declared  themselves  homeless  in 
an  attempt  to  avoid  onerous  monitoring 
requirements,  though  they  still  must 
comply  with  the  restrictions  of  Jessica’s 
Law.  There  has  been  a 27  percent  rise  in 
homelessness  among  registered  sex  of- 
fenders since  the  law  took  effect,  with  the 
number  of  homeless  offenders  increasing 
to  2,622  by  October  2007. 

Charles  Butler  has  more  options  if 
he  moves  to  Sacramento  County,  but 
most  require  him  to  live  in  outlying 
areas  that  have  fewer  job  opportuni- 
ties and  lack  public  transportation.  In 
short,  his  ability  to  reintegrate  into  the 
community  - the  ostensible  objective 


to  ensure  public  safety  - is  in  tension 
with  the  public’s  endless  raving  hatred 
for  sex  offenders  even  after  they  have 
served  their  time.  Indeed,  the  pressure 
that  Jessica’s  Law  puts  on  paroled  sex 
offenders  is  likely  to  result  in  their 
costly  re-incarceration  or  drive  them 
to  abscond  - neither  of  which  is  in  the 
public’s  best  interest. 

“We  could  potentially  be  making  the 
world  more  dangerous  rather  than  less 
dangerous,”  stated  Gerry  Blasingame,  the 
former  chairman  of  the  California  Coali- 
tion on  Sexual  Offending.  FJ 

Sources:  Associated  Press,  Los  Angeles 
Times,  Sacramento  Bee,  USA  Today, 
Contra  Costa  Times 
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Attention  California  Prison  Inmates 

YOU  MAY  BE  ENTITLED  TO  AN  EARLIER  RELEASE  & COMPENSATION 

1000’s  of  Cal  inmates  serving  longer  sentences  than  they  should  due  to  CDCR  sentence  miscalculations 

Applies  to: 

• Inmates  sentenced  for  a crime  (example  drug  poss.)  committed  in  prison,  while  serving  a sentence  for  a P.C.  2933.1 
crime  (usually  a violent  felony  - crimes  listed  in  P.C.  667.4)  for  which  good  time  is  limited  to  15%  of  the  sentence. 

• 

Inmates  serving  concurrent  sentences  for  a P.C.  2933.1  crime  for  which  good  time  credit  is  limited  to  15%  and  a crime 
for  which  good  time  credit  should  be  50%  and  the  sentence  for  that  crime  is  the  longer  sentence. 

You  may  be  entitled  to  an  earlier  release  date  to  the  extent  you  should  have  been  receiving  good  time  credit  of  50%  for 
non-P.C.  2933.1  crimes.  You  may  also  be  entitled  to  compensation  if  you  have  served  extra  time. 

For  more  information,  provide  the  below  requested  information  and  return  it  to:  Law  Offices  of  James  S.  Muller,  3435  Wilshire  Blvd.,  Suite 
2900,  Los  Angeles,  CA  90010  (DO  NOT  CALL  THE  OFFICE) 

Name:  Booking  Number:  Institution  and  Address: 

Answer  the  questions  fitting  the  description  of  your  situation: 

□ crime(s)  committed  while  incarcerated  for  P.C.  2933.1  (violent  felony)  crime  (use  same  format  if  more  than  two  crimes  applicable): 

Initial  sentencing  date:  First  crime:  Sentence  for  first  crime: 

Second  sentencing  date:  Second  crime:  Sentence  for  second  crime:  Current  earliest  possible  release: 

□ concurrent  sentences  for  P.C.  2933.1  (violent  felony)  and  non-P.C.  2933.1  crimes  (use  same  format  if  more  than  two  crimes  applicable): 

Sentencing  date : Violent  F elony  ( 1 5%  good  time) : Sentence,  Violent  F elony: 

Non-P.C.  2933.1  crime:  Sentence,  Non-P.C.  2933. 1 crime:  Current  earliest  possible  release  date: 


Prison  Legal  News 


31 


April  2008 


Michigan  Counties  Unsuccessful  at  Collecting  Costs  of  Jail  Imprisonment 


On  September  12,  2007,  the 
Lenawee  County  Commission 
became  embroiled  in  a debate  over  how  to 
collect  $6.3  million  in  outstanding  “room 
and  board”  fees  from  former  jail  prisoners 
that  had  accrued  over  the  past  two  fiscal 
years.  The  county  charges  $43.28  per  jail 
day,  but  cuts  that  fee  in  half  if  the  debt  is 
paid  within  30  days  of  release. 

What’s  the  problem?  Start  with  the  fact 
that  it  is  generally  poor  people  who  spend 
time  in  jail  rather  than  being  released  on 
bond  or  paying  fines.  Mix  in  the  fact  that 
jailing  people  is  the  perfect  way  for  them 
to  lose  their  jobs,  and  a criminal  record  is 
a great  method  to  keep  them  from  finding 
employment  after  their  release.  Factor  in 
substantial  court  costs,  fines  and  attorney 
fees,  and  it  is  evident  to  anyone  who  is  not  a 
Lenawee  County  Commissioner  that  most 
released  prisoners  are  in  no  position  to  pay 
$43.28  per  diem  for  back  rent  for  time  spent 
in  the  local  lock-up. 

What’s  the  county’s  solution  to  this 
pressing  problem?  Jail  accounts  clerk 
Sabrina  Martinez  has  asked  former  pris- 
oners to  collect  cans  and  bottles  for  the 
10-cent  deposit  and  use  that  money  to- 
ward their  jail  bills.  After  all,  we  wouldn’t 
want  ex-prisoners  using  such  nickel-and- 
dime  income  toward  anything  unessential 
- like  food,  clothing,  housing,  child  care 
or  medical  treatment. 

Another  approach  has  been  to  turn 
the  bills  over  to  the  Ann  Arbor  Credit 
Bureau  (AACB),  a collection  agency  that, 
with  a five  to  seven  percent  collection  rate, 
has  double  the  success  of  the  previous  col- 
lection firm.  Of  course  that  is  a very  small 
rate  of  success,  but  who  cares  so  long  as 
some  of  the  deadbeat  former  prisoners  are 
made  to  pay.  AACB  also  handles  jail  fee 
collections  for  Washtenaw  County.  From 
1999  to  2003,  approximately  $23,600,000 
was  billed  to  13,800  former  Washtenaw 
County  prisoners.  The  amount  collected 
during  that  time  period  was  $231,437,  or 
less  than  one  percent. 

Lenawee  County  Commissioner 
Karol  “K.Z.”  Bolton  suggested  a work 
program  for  jail  releasees  to  work  off  their 
debts  through  “volunteer”  labor.  Who 
would  house  and  feed  the  “volunteer” 
work  crew,  what  kind  of  work  they  would 
do  and  potential  liability  issues  were  not 
addressed. 

Martinez  suggested  that  allowing 
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probation  officers  to  accept  minimal  pay- 
ments over  a long  period  of  time  might 
work.  “One  guy  took  seven  years  to  pay 
his  bill,  but  he  paid  it,”  she  said.  That’s 
a great  way  to  save  money.  Keep  former 
prisoners  on  probation  - everyone  knows 
that  such  supervision  doesn’t  cost  the  tax- 
payers anything  - until  the  jail  bill  is  paid 
at  the  rate  of  a few  dollars  a month. 

Commissioner  Dick  Bailey  suggested 
in  an  angry  tone  that  courts  and  police 
should  be  more  selective  - only  jailing  peo- 
ple with  good  credit  ratings  and  incomes. 
Perhaps  he  was  being  sarcastic,  or  perhaps 
he  just  didn’t  know  what  to  do  with  poor 
people  who  are  arrested  and  convicted. 

County  Commissioner  Jim  VanDo- 
ren  said  the  jail  worked  hard  to  collect  on 
the  bills  and  other  counties  were  in  much 


California’s  compassionate  release 
law,  which  already  provided  that 
prisoners  who  were  physician-certified  to 
have  less  than  six  months  to  live  may  ap- 
ply for  recall  of  sentence  and  release,  was 
expanded  to  include  those  who  are  totally 
medically  incapacitated.  In  addition,  the 
procedures  to  gain  compassionate  release 
were  streamlined  to  speed  up  approvals. 

Assembly  Bill  (AB)  1539  was  signed 
into  law  in  October  2007,  amending  Penal 
Code  § 1170(e)  relating  to  the  discretion 
vested  in  the  secretary  of  corrections  and 
the  Board  of  Parole  Hearings  (BPH)  to 
recommend  a recall  of  sentence  to  the 
sentencing  court.  § 1170(e)(2),  which 
previously  provided  such  discretion  if 
(A)  the  prisoner  is  incurably  terminally  ill 
with  less  than  six  months  to  live  and  (B) 
the  prisoner’s  release  conditions  would 
not  pose  a threat  to  public  safety,  now 
offers,  in  lieu  of  (A),  (C)  the  prisoner  is 
so  medically  incapacitated  that  he/she  is 
permanently  unable  to  perform  activities 
of  daily  living  and  requires  24-hour  total 
care,  such  as  being  in  a coma  or  vegetative 
state,  brain-dead,  or  on  a ventilator  (and 
that  these  conditions  did  not  exist  at  the 
time  of  sentencing).  These  provisions  do 
not  apply  to  prisoners  sentenced  to  death 
or  life  without  parole. 


worse  shape.  He  suggested  that  state  law 
be  changed  to  allow  court-ordered  reim- 
bursement of  jail  costs  as  a condition  of 
probation.  The  state  legislature  has  shown 
little  interest  in  the  suggestion.  Maybe 
they  realize  that,  if  faced  with  a non-pay- 
ing probationer  whose  term  of  supervision 
was  about  to  expire,  they  would  have  to 
either  continue  the  probation  until  the  bill 
was  paid,  costing  the  taxpayers  additional 
money,  or  jail  the  person  again,  which 
would  add  to  the  bill. 

It’s  a lose-lose  situation  that  will 
probably  never  be  resolved  so  long  as 
government  officials  insist  on  extorting 
rent  from  their  impoverished  citizens  for 
imprisoning  them.  FJ 

Source:  Daily  Telegram 


Other  provisions  of  amended  § 1170 
provide  for  procedures  to  gain  such 
consideration.  The  court  must  give  the 
required  hearing  within  ten  days  after  a 
positive  recommendation  by  prison  or 
BPH  authorities.  Another  provision  offers 
the  prisoner’s  family  the  chance  to  request 
such  release  directly  of  the  prison’s  Chief 
Medical  Officer,  who  may  then  recom- 
mend court  proceedings.  Also  provided  is 
that  once  approved  by  the  court,  the  pris- 
oner must  be  released  within  48  hours,  and 
shall  have  in  their  possession  a discharge 
medical  summary,  full  medical  records, 
state  identification,  parole  medications 
and  all  personal  property. 

In  other  words,  if  you  want  to  relieve 
the  state  of  your  medical  costs  and  can 
afford  private  medical  care,  you  may  ap- 
ply to  stay  in  a coma  someplace  other 
than  the  prison  hospital.  It  would  seem 
the  rare  instance  wherein  a prisoner  or 
his  family  could  afford  such  24-hour  care, 
only  to  sustain  such  a dismal  quality  of 
life.  And  predictably,  the  “threat  to  public 
safety”provision  will  probably  be  used 
to  engender  denials  based  upon  public 
outcry  by  victims’  rights  groups  and  poli- 
ticians. See:  Assembly  Pill  1539,  Chapter 
740,  California  Legislative  Counsel’s 
Digest,  October  14,  2007.  P 
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Audit  of  Iowa  Prison  System’s  Substance  Abuse 
Treatment  Programs  Released 

by  Matt  Clarke 


On  May  25,  2007,  the  Iowa  Depart- 
ment of  Management  released 
a performance  audit  of  substance  abuse 
treatment  in  the  Iowa  Department  of  Cor- 
rections (DOC).  The  audit  found  a number 
of  problems,  chief  among  them  that  close  to 
60%  of  prisoners  with  substance  abuse  treat- 
ment needs  were  being  released  without  any 
treatment.  The  fact  that  “lack  of  treatment 
resources”  was  one  of  the  most  pressing  issues 
identified  by  the  audited  DOC  employees  may 
explain  the  overall  lack  of  treatment. 

Among  those  prisoners  successfully 
completing  substance  abuse  programs  re- 
cidivism for  a new  conviction  was  reduced 
0.3%  statewide  and  the  overall  recidivism 
rate  was  0.5%  higher  compared  with  prison- 
ers who  had  substance  abuse  program  needs, 
but  received  no  treatment.  This  would  bring 
the  entire  concept  of  prison-based  substance 
abuse  treatment  into  question  were  it  not 
for  differences  in  the  programs  offered  at 
the  various  prisons  and  huge  differences 
in  their  resulting  recidivism  reductions. 
Newton  Correctional  Facility,  the  most  suc- 
cessful prison,  had  a 7.9%  reduction  in  new 
conviction  recidivism  and  a 12.4%  reduction 
in  overall  recidivism  after  one  year. 

Varying  degrees  of  reduction  in  new 
conviction  recidivism  rates  occurred  at  3 
of  the  18  prisons  and  8 of  the  18  showed 
reductions  in  overall  recidivism  rates. 
However,  the  report  concluded  that  over- 
all the  programs  only  slightly  reduce  new 
conviction  recidivism  and  do  not  reduce 
overall  recidivism.  Therefore,  they  cannot 
be  used  to  curb  Iowa’s  growing  prison 
population  and  so  not  result  in  overall 
cost  savings  (although  some  savings  were 
apparent  at  individual  prisons). 

When  in-prison  treatment  was 
combined  with  post-release  community 
supervision,  the  recidivism  rates  dropped 
from  21%  to  11%  for  new  convictions. 
However,  the  rates  for  prisoners  who  needed 
treatment,  but  did  not  receive  it  in  prison, 
but  received  community  supervision  were 
even  lower,  dropping  from  17.5%  to  10.6% 
new  conviction  recidivism  after  one  year. 

The  audit  found  no  statewide  method 
for  determining  the  level  of  substance 
abuse  programming  needs,  no  standard- 
ized statewide  programming  and  no 
matching  of  prisoners’  needs  with  the 
program  most  likely  to  produce  positive 
results.  It  also  found  many  low  and  low/ 


moderate  risk  prisoners  receiving  treat- 
ment while  moderate  and  high  risk— who 
were  more  likely  to  benefit  from  treatment- 
-were  released  without  treatment. 

The  report  recommended  that  the 
DOC  enhance  community  support  net- 
works and  post-release  support  and 
supervision,  develop  a system  for  mon- 
itoring program  performance  using 


evidence-based  practices,  integrate  the 
programs  system  wide,  and  find  a way  to 
positively  reinforce  staff  self-image. 

Sources:  Des  Moines  Register,  Perfor- 
mance Audit  Report  of  Iowa  DOC’s 
Licensed  Substance  Abuse  Program 
dated  May  25,  2007  - Iowa  Department 
of  Management. 
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Wrongful  Death  Following  Alleged  Mistaken  Washington 
Jail  Release  Settles  For  $1,800,000 


On  September  6,  2007,  the  City 
of  Algona  and  King  County, 
Washington,  agreed  to  pay  $1,800,000  to 
the  estate  of  a man  killed  by  a hit  and  run 
driver  who  was,  according  to  the  lawsuit, 
mistakenly  released  from  jail  despite 
multiple  convictions  for  driving  under  the 
influence  (DUI). 

Michael  McGuire,  48,  was  allegedly 
run  over  and  killed  by  a pick  up  truck 
driven  by  Tracy  Enoch- Jevne  on  Decem- 
ber 2,  1999.  Enoch- Jevne  was  arrested 
several  hours  after  she  left  the  scene  of 
the  accident.  She  already  had  four  DUI 
convictions  on  her  record. 

Two  months  prior  to  the  hit  and 
run,  Enoch- Jevne  had  been  transferred 
from  the  Pierce  County  Jail  to  the 
King  County  Jail  in  order  to  work  off 
sentences  from  multiple  DUI  and  drug 
convictions  she  received  between  1996 
and  1999.  At  the  time  of  her  transfer  she 
had  at  least  two  months  left  to  serve  on 
a 1996  DUI  conviction  she  picked  up  in 
the  City  of  Algona.  Upon  her  transfer  to 
King  County,  a judge  gave  Enoch- Jevne 
credit  for  time  served  on  an  unrelated 
DUI  charge  and  released  her  after  just 
three  days  in  jail. 

Following  his  death,  McGuire’s  wife, 
Susan,  filed  suit  on  behalf  of  herself,  her 
dead  husband,  and  their  24-year-old  son 
who  was  a minor  at  the  time  of  the  acci- 
dent. Ms.  McGuire  claimed  that  the  City 
of  Algona  should  have  made  King  County 
aware  of  Enoch-Jevne’s  unserved  jail 
time  and  that  King  County  should  have 
reviewed  her  records  and  discovered  the 
remaining  sentence.  Ms.  McGuire  further 
contended  that  the  Washington  Depart- 
ment of  Corrections  (WDOC)  should 
have  arrested  Enoch- Jevne  in  October 
1999  after  she  violated  the  conditions  of 
her  parole. 

The  City  of  Algona  and  King  County 
agreed  to  settle  their  part  in  the  lawsuit 
for  $1,800,000,  with  Algona  paying  the 
entire  amount  because  King  County  was 
jailing  Enoch- Jevne  on  a contract  basis 
for  the  city. 

McGuire  is  still  seeking  damages 
from  the  remaining  defendants,  including 
the  WDOC.  Trial  was  set  for  December 
3,  2007.  In  May  2000  Enoch- Jevne  was 
found  guilty  of  vehicular  homicide  and 
sentenced  to  eight  years  in  prison. 

McGuire  was  represented  by 
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Stephen  L.  Bulzomi  of  Tacoma, 
Washington.  Her  experts  included 
Warren  Cook  (corrections)  of  Port- 
land, Oregon;  Bonnie  Baker,  Ph.D. 
(psychologist)  and  William  Stough 
(corrections  supervision),  both  of  Spo- 


A combination  of  prison  over- 
crowding and  a 10.9%  staff 
vacancy  rate  in  the  California  Depart- 
ment of  Corrections  and  Rehabilitation 
(CDCR)  resulted  in  $471  million  in  over- 
time being  paid  in  fiscal  year  2006-2007 
- a 17%  increase  over  2005-2006.  More 
than  8,000  CDCR  employees  collected  at 
least  $25,000  each  in  overtime,  with  1,423 
pocketing  over  $50,000. 

Some  employees’  overtime  earnings 
were  truly  eye-popping.  Thirty-six,  includ- 
ing guards  as  well  as  medical  staff,  received 
over  $100,000  in  overtime.  Nine  of  the  top 
ten  overtime  recipients  in  2006  worked 
more  than  1,900  hours  beyond  their  2,080 
regular  hours.  Nurse  Jean  Keller  accumu- 
lated no  less  than  2,584  overtime  hours, 
earning  $156,000  on  top  of  her  $74,000 
base  pay.  Folsom  prison  guard  Patro 
Lagula  worked  2,314  hours  of  overtime, 
adding  $126,000  in  excess  pay.  Six  CDCR 
employees  earned  more  than  Governor 
Schwarzenegger’s  $212,179  salary. 

These  absurdly  high  overtime  figures 
were  cited  in  a February  7,  2008  report 
by  the  Legislative  Analyst’s  Office,  which 
recommended  against  increasing  the  pay 
rates  for  CDCR  guards.  The  Governor’s 
office  has  proposed  a 5 percent  raise  for 
state  prison  employees. 

Driving  the  excessive  overtime  are 
4,000  staff  vacancies  - half  for  guard 
positions.  Under  union  rules,  overtime 
is  offered  first  to  the  most  senior  guards, 
thereby  shifting  costs  upward  due  to  their 
inherently  higher  base  pay.  Additional  fac- 
tors driving  overtime  include  the  federal 
court-appointed  healthcare  Receiver’s 
demand  for  more  medical  staff,  which  has 
resulted  in  an  increased  number  of  guards 
needed  for  hospital  visits  and  medical 
escort  services. 

Another  major  cause  of  overtime  is 


kane,  Washington;  and  Robert  W.  Moss 
(economist)  and  Dan  Hall  (corrections/ 
offender  supervision),  both  of  Seattle, 
Washington.  See:  McGuire  v.  Enoch- 
Jevne , Pierce  County  Court,  Case  No. 
99-2-14157-7.  ¥* 


guard  sick  leave,  which  has  resulted  in 
costs  spiraling  from  $69  million  in  2003- 
2004  to  $152  million  in  2005-2006.  The 
increased  use  of  sick  leave  has  led  to  more 
overtime  because  a modification  to  the 
guards’  contract  permits  them  to  work 
four  days,  call  in  sick  (without  a doctor’s 
excuse)  on  the  fifth,  and  then  work  at 
overtime  rates  on  the  sixth  day.  The  state 
is  trying  to  jettison  this  abused  provision 
in  its  current  contract  negotiations  with 
the  California  Correctional  Peace  Officers’ 
Association  (CCPOA),  the  union  that 
represents  the  state’s  prison  guards. 

The  CDCR  is  trying  to  build  its  way 
out  of  its  chronic  overcrowding  problem. 
Doubting  that  will  work,  a three-judge 
federal  court  panel  has  been  convened 
to  consider  capping  California’s  prison 
population.  In  order  to  dodge  the  bullet 
of  a court  order  to  reduce  the  CDCR’s 
population  from  172,000  to  135,000  to 
alleviate  overcrowding,  the  state  proposes 
spending  $7.4  billion  to  build  53,000  more 
beds,  most  within  existing  prisons.  Of 
course  such  an  expansion  would  further 
exacerbate  the  staff  shortage  problem 
and  hence  increase  overtime  costs  even 
more.  The  only  viable  way  to  address  the 
staffing  shortage  comes  from  the  CDCR’s 
plan  to  transfer  8,000  prisoners  to  out-of- 
state  private  prisons,  a move  the  powerful 
CCPOA  fiercely  opposes. 

This  leaves  the  various  parties  in  a bit- 
ter stalemate.  The  guards  object  to  using 
out-of-state  transfers  to  remediate  their 
insufficient  numbers;  the  federal  court 
wants  immediate  relief  from  overcrowd- 
ing, not  “by  the  year  2014”  as  proposed 
in  the  state’s  $7.4  billion  building  plan; 
the  California  Legislature’s  2007-2008 
budget  does  not  include  funding  for  a 
$300  million  increase  in  guard  base  salaries 
estimated  to  flow  from  a new  contract  with 


Overcrowded,  Understaffed  California 
DOC  Pays  $471  Million  in  Overtime 

by  John  Dannenberg 
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the  CCPOA;  and  the  federally-appointed 
healthcare  Receiver  wants  more  staff  to  en- 
sure healthcare  for  CDCR  prisoners  meets 
constitutional  standards.  Meanwhile,  the 
Governor,  via  his  patently  political  Board 
of  Parole  Hearings’  no-parole  policies,  con- 
tinues to  jam  the  prison  system  with  over 
27,000  term-to-life  prisoners  by  arbitrarily 
denying  them  parole. 

The  CDCR  receives  130,000  applica- 
tions for  guard  positions  each  year  and 
the  prison  guard  academy  is  presently 
graduating  388  cadets  per  month;  how- 
ever, this  is  still  not  enough  to  cover  staff 
retirements  let  alone  stem  the  growth  of 
overtime.  It  is  plain  the  state  doesn’t  want 
to  cut  its  prison  population,  which  would 
result  in  mass  prisoner  releases.  But  if 
the  overcrowding  problem  isn’t  resolved, 
the  federal  court  may  cap  the  CDCR’s 
population  at  a level  sufficient  to  provide 
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constitutional  healthcare. 

Perhaps  California  bureaucrats  and 
politicians,  fearful  of  voter  backlash,  are 
secretly  hoping  that  the  federal  court  will 
solve  the  CDCR’s  excessive  overtime  and 
chronic  understafhng  problems  by  “doing 
their  dirty  work”  for  them,  by  capping  the 
state’s  prison  population.  That  way  they 
would  enjoy  the  benefit  of  reduced  costs 
while  taking  none  of  the  responsibility.  FJ 

Sources:  San  Francisco  Chronicle,  Sacra- 
mento Bee,  California  LAO  report  titled 
“ Correctional  Officer  Pay,  Benefits,  and 
Labor  Relations”  (Feb.  7,  2008) 
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Oregon  Sheriff  Sentenced  to  Jail/Sex-Offender  Registration 


On  August  28,  2007,  the  former 
sheriff  of  Curry  County  Oregon, 
was  sentenced  to  one  year  in  jail  and 
ordered  to  register  as  a sex  offender,  for 
groping  three  female  county  employees. 

Mark  Metcalf  spent  nearly  25  years  in 
law  enforcement.  He  was  appointed  Curry 
County  Sheriff  in  2003,  then  elected  to  the 
position  by  voters  in  2004. 

In  August  2006,  Kim  Wood,  a Curry 
County  sheriff  civil  deputy  reported  that 
Metcalf  sexually  harassed  her.  A state 
investigation  was  launched,  during  which 
two  other  employees — Deputy  Tax  Collec- 
tor Sheryl  Luzmoor,  and  Legal  assistant 
Colleen  Wallace — brought  additional 
accusations  against  Metcalf. 

In  June  2007,  voters  recalled  Metcalf 
by  a margin  of  2-to-l.  He  was  then  tried 
criminally  on  the  women’s  allegations,  in 
neighboring  Coos  County.  During  the 
trial,  at  Metcalf’s  request,  the  women 
testified  that  he  rubbed  his  body  against 
theirs,  touched  their  breasts,  and  slipped 
his  hand  beneath  their  clothing.  Metcalf 
denied  Wood’s  accusations  and  claimed 
that  his  conduct  with  the  other  women 
was  consensual. 

A six-member  jury  convicted  Metcalf 
of  eleven  misdemeanors:  four  counts 
of  third-degree  sexual  harassment,  four 
counts  of  harassment,  and  three  counts 
of  first-degree  official  misconduct. 

“There  was  simply  no  truth  to  the 
assertion  by  the  defense  that  any  of  this 
conduct  was  consensual,”  said  Darin 
Tweedt,  an  Assistant  Oregon  Attorney 
General  brought  in  to  prosecute  the  case. 
“He  was  a powerful  person  in  the  commu- 
nity, and  none  of  these  victims  knew  how 
to  protect  themselves  form  him.” 

“You  chose  your  power  as  sheriff  to 
intimidate,  violate,  lie  and  harm,”  wrote 
Wood  in  a letter  read  during  Metcalf’s 
August  28,  2007  sentencing.  “You  got 
enjoyment  from  your  sick  games.  I also 
know  that  Sheryl,  Colleen  and  I are  not 
the  only  women  you  violated  over  the 
years.  These  other  women  were  too  afraid 
to  come  forward.  So  this  is  the  only  justice 
they  will  ever  get.” 

Metcalf  faced  a maximum  of  eleven 
years  in  custody.  Coos  County  Circuit 
Court  Judge  Richard  Barron  elected,  in- 
stead, to  sentence  him  to  360  days  in  jail 
and  a three-year  term  of  probation.  He 
also  ordered  Metcalf  to  register  as  a sex 
offender,  prohibited  him  from  supervis- 
ing female  employees  or  contacting  the 
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victims,  and  ordered  him  to  give  24-hour 
notice  before  going  to  the  Curry  County 
Courthouse.  Following  sentencing,  Met- 
calf was  taken  into  custody. 

“I’m  very  pleased  with  the  sentence,” 
said  Tweedt.  “I  think  the  judge  did  the 
right  thing  and  accurately  reflected  the 
criminal  conduct  committed.” 

Metcalf’s  former  colleagues  weren’t 


In  October  2007,  the  Monroe 
Correctional  Complex  (MCC), 
Washington  State’s  largest  prison,  opened 
the  first  prison  building  in  Washington 
State  to  be  certified  as  “green”  by  the 
U.S.  Green  Building  Council.  The  unit,  a 
new  segregation  building  with  200  bunks, 
consists  of  a 100-bunk  Intensive  Manage- 
ment Unit  (IMU)  for  prisoners  who  are 
placed  there  at  the  whim  of  prison  officials 
for  indefinite,  long  term  stays  and  a 100- 
bunk  unit  for  prisoners  spending  a shorter 
period  in  segregation. 

At  2,500-bunks,  not  including  the  new 
segregation  building,  MCC  is  Washington 
State’s  largest  prison.  Located  45  minutes 
from  Seattle,  overcrowding  has  long  been  an 
issue  at  MCC.  Relatives  of  prisoners  claim 
that  the  crowded  conditions  led  to  violence, 
including  the  murder  of  several  prisoners. 

The  new  segregation  building  cost 
$39.5  million.  The  price  tag  included  a 
rainwater  collection  system  for  toilet- 
flushing water  and  low  energy  lighting. 

The  Washington  State  Legislature 
passed  state  laws  requiring  that  new  prisons 
be  energy  efficient  even  though  construction 
costs  of  such  prisons  are  higher  than  those  of 
conventional  prisons.  Thus,  the  new  “green- 
rated.” 2,048-bunk  prison  unit  at  Coyote 
Ridge  will  cost  $254  million.  However, 
according  to  Washington  Department  of 
Corrections  (DOC)  officials,  the  extra  cost 
will  pay  for  itself  in  the  long  run  by  reduc- 
ing operating  costs.  Of  course,  this  assumes 
things  turn  out  as  planned.  PLN  has  previ- 
ously reported  on  the  shoddy  construction  of 
other  Washington  state  prisons  that  resulted 
in  millions  of  dollars  of  repairs. 

“It  costs  a little  bit  more  to  build,” 
said  David  Jansen,  head  of  the  DOC’s 
capital  programs.  “But  over  the  life  of  the 
building  it  ends  up  costing  less”  in  utilities 


quite  so  pleased.  “Shock,  disappointment, 
and  disgust  are  the  three  words  that  sum  it 
up,”  said  Dave  Burright,  executive  director 
of  the  Oregon  State  Sheriff’s  Association. 
“He  betrayed  not  only  his  own  staff,  but 
the  people  of  the  county  and  the  badge 
he  wore.”  FJ 

Source:  The  Oregonian 


and  maintenance  costs. 

The  new  control  unit  follows  the  typi- 
cal pattern  of  other  Intensive  Management 
Units  in  Washington  state.  Prisoners  are 
locked  in  their  8-by- 12-foot  cells  24-hours 
a day,  with  a nominal  one  hour  of  “rec- 
reation” outside  the  cell  five  days  a week. 
They  are  allowed  15 -minute  showers  three 
times  a week.  Prisoners  are  observed  24 
hours  a day  from  an  elevated,  hi-tech  con- 
trol room  and  the  172  security  cameras, 
placed  throughout  the  77,000-square-foot 
building.  Prisoners  are  limited  to  six 
months  in  the  segregation  unit,  but  can  stay 
in  IMU  indefinitely.  The  only  difference  in 
how  the  two  are  run  is  that  IMU  prisoners 
are  allowed  a TV  and  a radio. 

Allison  Parker,  deputy  director  of 
Human  Rights  Watch,  described  solitary 
confinement  as  “cruel  and  unusual  pun- 
ishment.” 

“Solitary  confinement  has  the  obvi- 
ous effect  of  reducing  social  contacts 
between  offenders  ...  and  can  have  lasting 
psychological  effects  on  human  beings,” 
according  to  Parker.  “It  should  be  a mea- 
sure of  last  resort.” 

Unfortunately  the  DOC  and  many 
other  prison  systems,  use  solitary  confine- 
ment as  the  preferred  option  for  prisoners 
who  don’t  kowtow  to  the  system.  In  addi- 
tion to  confining  some  incorrigibly  violent 
or  vulnerable  prisoners,  it  is  often  used 
to  discourage  prisoner  journalists  and 
jailhouse  lawyers  from  exposing  the  evil 
inherit  in  the  American  way  of  imprison- 
ment. PLN  editor  Paul  Wright  observed 
that  during  his  imprisonment  he  wound 
up  in  many  of  Washington  state’s  IMUs 
in  retaliation  for  his  writing  and  litigation. 
“Built  at  great  expense,  Washington  fills 
its  IMUs  with  prisoners  accused  of  minor 
offenses  and  the  mentally  ill,”  Wright 
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said.  This  is  the  seventh  100  cell  IMU 
Washington  has  built  since  1984  when 
it  opened  its  first  one.  Likewise,  in  many 
states  costly  prison  expansion  project  are 
touted  while  inexpensive  rehabilitation 
programs  languish  underfunded. 

Washington  State  is  currently  in  the 
midst  of  a $500  million  prison  expansion 
program  which  will  result  in  new  units  being 
built  at  Coyote  Ridge  Corrections  Center, 
the  Washington  State  Penitentiary,  Larch 
Corrections  Center,  Cedar  Creek  Correc- 
tions Center,  Airway  Heights  Corrections 
Center  and  Mission  Creed  women’s  prison. 
The  3,500-bunk  expansion  program  is 
scheduled  for  completion  by  2009.  Despite 
the  program,  DOC  officials  predict  a 4,000- 
bunk  deficit  within  a decade. 

“We  don’t  think  you  can  outbuild  the 
inmate  population,”  said  assistant  deputy  of 
prison  departments  Mike  Kenney.  “It’s  kind 
of  a ‘Field  of  Dreams’  syndrome.” 

According  to  Kenney,  a better  solution 
is  the  $25  million  re-entry  program  tailored 
to  reduce  recidivism. 

“The  whole  purpose  of  re-entry  is  to 
turn  back  the  tide  so  we  don’t  keep  building 
new  prisons,”  said  Kenny.  “We  don’t  believe 
that  building  is  a long-term  solution.” 

Nice  words,  retort  prisoner  advocates, 


but  put  your  money  where  your  mouth  is 
instead  of  funding  recidivism  reduction 
programs  at  l/20th  the  rate  of  construc- 
tion projects  funding. 

“They  do  these  little  piecemeal 
things,”  said  An  Kohn,  advocate  for 
improved  educational,  and  transitional 
housing  programs.  “It’s  ridiculous,  and 
it  comes  out  of  cowardice.  All  of  these 
legislators  are  just  scared  to  death  at  being 
labeled  soft  on  crime.” 

Unfortunately,  whereas  the  legislature 
seems  perfectly  capable  of  understand- 
ing long-term  payoffs  when  it  comes  to 
green  building  construction,  it  seems  to 
lose  that  long-term  perspective  when  re- 
habilitation programs  are  proposed.  The 
greenest  prison  is  an  empty  one.  However, 
until  law-making  bodies  throughout  the 
country  come  to  value  and  appreciate  the 
practicality  of  rehabilitation  programs,  we 
are  likely  to  continue  with  record-breaking 
prison  populations  and  prison-building 
booms.  The  building  of  “green  prisons” 
also  illustrates  how  easily  co-opted  the 
rhetoric  of  environmentalism  is  for  de- 
structive and  repressive  purposes. 

Sources:  Seattle  Post-Intelligencer,  Seattle 
Times 
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Drug-Resistant  Staph  Infection  (MRS A)  Deaths  Nationwide 
Now  Exceed  Those  From  AIDS;  Prison  Connection  Ignored 


The  Journal  of  the  American 
Medical  Association  (JAMA) 
reported  that  nationwide,  more  deaths  in 
the  United  States  are  now  resulting  from 
drug  resistant  invasive  MRSA  (methicil- 
lin  resistant  staphylococcus  aureus)  skin 
infections  than  from  AIDS.  Overall,  an 
estimated  90,000  invasive  MRSA  infec- 
tions occur  annually  nationally  — a rate 
of  32  per  100,000  people.  The  October 
2007  JAMA  report  called  this  rate  “as- 
tounding.” While  many  staph  cases  are 
simply  mild  skin  infections,  the  invasive 
ones  studied  here  are  life-threatening, 
entering  the  bloodstream  or  destroying 
flesh. 

PLN  has  reported  extensively  on 
MRSA  infections  in  prisons  and  jails 
(see:  PLN,  Aug.  2007,  p.l).  Indeed,  the 
greatest  liability  (58.4%)  turns  out  to  be 
for  patients  in  community  care  settings,  a 
category  that  includes  nursing  homes  and 
correctional  settings.  Infections  acquired 
in  a hospital,  often  incidental  to  elective 
surgeries,  account  for  26.6  %.  Another 
13.7%  arise  in  “community-associated” 
functions  (this  category  includes  schools 
and  sports  teams),  while  the  remaining 
1.3%  were  unclassified.  There  was  also  a 
strong  correlation  with  age  (3  times  more 
prevalent  in  those  over  65)  and  race  (2 
times  more  prevalent  in  blacks),  while 
gender  was  not  a factor. 

The  JAMA  study  surveyed  data  from 
nine  urban  regions  around  the  country, 
and  analyzed  5,287  reported  invasive 
cases.  90%  were  in  the  form  of  blood- 
stream infections,  while  the  remaining 
10%  were  flesh-eating  disease.  Among  the 
5,287  infections,  there  were  988  deaths. 
Thus,  even  with  hospitalization  and  the 
latest  antibiotics,  one’s  chances  of  dying 
from  invasive  MRSA  approaches  a stag- 
gering 20%. 

As  a result,  hospitals  have  taken 
drastic  preventive  steps.  Obvious  was 
the  need  for  yet  improved  hygiene 
procedures  by  hospital  staff,  including 
improved  hand-washing.  Many  hos- 
pitals have  also  recognized  that  many 
patients  serendipitously  harbor  the 
MRSA  organisms  already  when  they 
arrive,  and  to  the  extent  possible,  they 
isolate  them  until  they  are  first  screened 
of  MRSA.  It  is  also  known  that  about 


by  John  R.  Dannenberg 

5%  of  all  U.S.  hospital  and  nursing 
home  patients  suffer  from  mild  MRSA 
skin  infections,  which,  if  they  were  to 
invade  an  open  wound  or  enter  the 
body  through  invasive  medical  equip- 
ment (e.g.,  dialysis  shunts,  catheters,  or 
intravenous  tubing),  could  develop  into 
systemic  infections. 

The  JAMA  report  concluded  that 
invasive  MRSA  infections  dispropor- 
tionately affect  patients  in  health  care 
settings,  but  are  no  longer  confined  to 
hospital  intensive-care  units.  Since  pris- 
ons and  jails  present  many  of  the  same 
cross-infection  attributes  of  health  care 
centers  and  nursing  homes  (e.g.,  common 
socialization  areas,  dining  rooms,  and  air 
handling  systems),  they  plainly  remain 
major  sources  of  potential  outbreaks.  Dr. 


The  federal  court-appointed  Receiv- 
er for  California’s  prison  healthcare 
system  is  investigating  the  deaths  of  four 
prisoners  who  were  transferred  to  out- 
of-state  facilities,  but  stopped  short  of 
declaring  the  deaths  suspicious  or  negligent. 
His  concern  is  heightened  because  the 
California  Department  of  Corrections  and 
Rehabilitation  (CDCR)  is  presently  engaged 
in  selectively  shipping  8,500  foreign  national 
prisoners  to  privately-run  facilities  around 
the  country  in  order  to  meet  federal  court 
demands  to  reduce  the  state’s  overcrowded 
prison  system. 

Court-appointed  Receiver  Robert 
Sillen,  who  has  since  been  replaced,  spoke 
at  the  Sacramento  Press  Club  in  July  2007 
and  called  three  of  the  four  out-of-state 
prisoner  deaths  “not  quite  natural.”  He 
said  his  staff  was  reviewing  the  prison- 
ers’ medical  files  to  determine  if  their 
deaths  were  preventable.  The  prisoners 
died  in  Nevada,  Arizona,  Tennessee  and 
an  undisclosed  location  under  the  federal 
witness  protection  program. 

However,  it  is  not  clear  whether 
prisoners  transferred  out-of-state  due  to 


Buddy  Creech,  a Vanderbilt  University 
infectious  disease  specialist,  called  the 
spread  of  drug-resistant  MRSA  “epi- 
demic” and  hopes  the  new  JAMA  report 
will  spur  development  of  a “holy  grail” 
MRSA  vaccine. 

Sadly,  this  report  barely  even  men- 
tions the  MRSA  epidemic  sweeping 
prisons  and  jails  around  the  country  and 
the  spread  of  the  disease  from  these  fa- 
cilities into  the  community,  as  PLN  has 
extensively  reported  in  the  past.  Once 
again,  the  public  health  impact  of  mass 
imprisonment  is  largely  ignored  by  the 
medical  establishment.  P 

Sources:  Journal  of  the  American  Medical 
Association , vol.  298,  Vol.  15,  pp.  1763- 
1771  (October  2007). 


overcrowding,  who  are  typically  housed 
at  private  facilities,  are  covered  under  the 
protections  of  the  Plata  v.  Schwarzeneg- 
ger prison  healthcare  receivership.  If 
they  are,  that  might  create  a conflicting 
two-tier  program  for  healthcare  deliv- 
ery: the  profit-driven  substandard  care 
typical  of  private  prisons  and  the  federal 
constitution-dictated  standard  of  care 
provided  under  the  Receiver.  Recently- 
enacted  California  Penal  Code  § 1 1 191(4) 
expressly  provides  that  prisoners  with 
serious  physical  or  mental  illnesses  may 
be  excluded  from  involuntary  transfers 
if  their  condition  or  scheduled  medical 
treatment  qualifies. 

But  one  thing  remains  certain.  The 
size  of  the  CDCR’s  out-of-state  popula- 
tion will  continue  to  grow  as  California 
attempts  to  palm  off  its  prison  over- 
crowding problem  on  the  backs  of 
foreign-national  prisoners.  Over  400  of 
the  planned  8,500  foreign  nationals  had 
already  been  shipped  to  other  states  as  of 
September  2007.  FJ 

Sources:  Associated  Press,  www.scpr.org 
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Uprising  at  GEO  Group  Illinois  Jail 


On  June  1,  2007,  forty-six  prison- 
ers at  the  Tri-County  Justice  and 
Detention  Center  in  Ullin,  Illinois  were 
involved  in  an  hour-long  riot.  The  226- 
bed  jail  is  owned  by  Pulaski  County  but 
operated  by  Florida-based  GEO  Group, 
formerly  known  as  Wackenhut. 

The  disturbance  began  around  8:00 
p.m.  when  prisoners  barricaded  them- 
selves into  one  section  of  the  jail  and 
began  burning  mattresses  and  books. 
About  half  an  hour  later,  police  ended 
the  uprising  by  firing  tear  gas  into  the 


barricaded  area.  No  reason  was  given  for 
the  disturbance. 

“We’re  investigating  why  it  happened, 
how  it  happened  and  we’re  going  to  get 
down  to  the  who  needs  to  be  charged,” 
said  Pulaski  County  Sheriff  Randy  Kern, 
who  is  also  the  jail’s  warden. 

The  incident  occurred  about  five  weeks 
after  a riot  at  a GEO-run  Illinois  prison, 
the  New  Castle  Correctional  Facility, 
which  resulted  in  nine  injuries.  [See:  PLN, 
Nov.  2007,  p.16].  The  Illinois  Department 
of  Corrections  blamed  understaffing  and 


poor  staff  training  for  that  incident. 

“If  you  get  over  the  moral  issue  of 
incarcerating  people  for  profit,  I think 
you  can  see  they  don’t  do  a good  job,” 
said  Ken  Kopczynski  of  the  Private  Cor- 
rections Institute,  which  opposes  prison 
privatization.  He  added  that  the  relative 
number  of  incidents  such  as  escapes,  riots 
and  abuse  of  prisoners  by  guards  is  higher 
at  private  prisons  than  in  government- 
operated  facilities.  P 

Source:  www.southernillinoisan.com 


$1,000,000  Settlement  in  Heroin  Addict’s  Death  at  Chicago,  Illinois,  Jail 


On  April  18,  2007,  Cook  County, 
Illinois,  and  the  Cook  County 
Jail  agreed  to  pay  a combined  $1,000,000 
to  settle  a lawsuit  alleging  wrongful 
death  of  a female  heroin  addict  at  the 
jail. 

Marie  O’Donnel-Smith  was  arrested 
for  shoplifting  on  August  21,  2002,  and 
placed  in  Chicago’s  Cook  County  Jail. 
The  next  day  O’Donnel-Smith,  a heroin 
user,  began  experiencing  withdrawal 
symptoms.  She  asked  jailers  to  call  for 
medical  assistance,  but  it  was  between  two 
and  three  hours  before  jail  nurses  Wanda 
Wilson  and  Cecelia  Torres  arrived.  By  the 
time  they  did  show  up,  O’Donnel-Smith 
had  collapsed  on  the  floor  and  couldn’t  get 
up.  The  nurses  told  her  that  if  she  wanted 
medical  assistance  she’d  have  to  crawl  to 
the  infirmary. 

The  nurses  ultimately  gave  O’Donnel- 
Smith  a “cocktail”  for  her  withdrawal 


symptoms.  She  was  then  placed  back  in 
her  cell  where  jailers  found  her  dead  the 
next  morning. 

Following  O’Donnel-Smith’s  death 
a suit  was  filed  on  behalf  of  her  estate. 
It  alleged  that  the  jail  and  jailers  were 
negligent  in  failing  to  secure  prompt  medi- 
cal attention  for  her  and  that  the  delay, 
coupled  with  the  failure  of  the  nurses 
to  properly  treat  her  once  they  arrived, 
proximately  caused  her  death. 

Rather  than  proceed  to  trial  the  par- 
ties agreed  to  settle  for  $1,000,000.  The 
county  agreed  to  pay  $950,000  and  the 


sheriff’s  department  $50,000. 

O’Donnel-Smith’s  estate  was  repre- 
sented by  attorney  Robert  J.  Napleton 
of  the  Chicago  law  firm  Motherway 
& Napleton.  Experts  for  the  estate  in- 
cluded Robert  B.  Greifinger,  M.D.  (jail 
medicine)  of  Dobbs  Ferry,  New  York; 
Madeline  LaMarre,  M.N.,  A.P.R.N., 
B.C.  (nursing)  of  Atlanta,  Georgia; 
and  Grover  McGregor  Hutchins,  M.D. 
(cardiac  pathology)  of  Baltimore,  Mary- 
land. See:  Reed  v.  County  of  Cook , 
Cook  County  Circuit  Court,  Case  No. 
03L010075.P 
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Tainted  Chinese  Toothpaste  Distributed  in  U.S.  Prisons  and  Hospitals 


On  June  1 , 2007,  the  U.S.  Food  and 
Drug  Administration  (FDA)  is- 
sued a warning  that  toothpaste  made  in 
China  was  found  to  be  contaminated  with 
diethylene  glycol  (DEG),  a toxic  chemical 
used  in  antifreeze  and  as  a solvent.  The 
FDA  urged  consumers  to  “avoid  using 
toothpaste  labeled  as  made  in  China,”  and 
suggested  that  consumers  throw  away  all 
such  toothpaste. 

China  has  a history  of  using  DEG 
as  a cheaper  substitute  for  glycerin,  a 
common  and  harmless  ingredient  in 
household  products,  drugs  and  cosmetics. 
According  to  the  FDA,  DEG  has  a “low 
but  meaningful  risk  of  toxicity  and  injury” 
to  children  and  people  suffering  from  liver 
or  kidney  disease. 

Chinese  regulators  claimed  that 
toothpaste  with  small  amounts  of  DEG 
was  harmless  and  said  the  international 
concern  was  unjustified.  They  pointed  to 
a Chinese  study  that  concluded  toothpaste 
with  less  than  15.6  percent  DEG  was  not 
dangerous  to  humans. 

“This  stuff  doesn’t  belong  in  tooth- 
paste, period,”  countered  FDA  spokesman 
Doug  Arbesfeld.  “No  Chinese  toothpaste 
has  come  into  the  country  since  the  end 
of  May.” 

Initially  the  distribution  of  the  tainted 
Chinese  toothpaste  was  thought  to  be  lim- 
ited to  discount  stores;  however,  around 
900,000  tubes  have  turned  up  in  prisons  and 
hospitals,  including  mental  health  facilities. 
Two  Chinese  firms,  Goldcredit  Interna- 
tional Trading  and  the  Suzhou  Qingxin 
Daily  Chemical  Company,  made  the  tainted 
toothpaste  which  was  sold  under  various 
brand  names.  DEG  has  been  identified  in 
the  SpringFresh,  Pacific,  Amerfresh  and 
EverFresh  brands  distributed  by  American 
Amenities,  Amercare  Products,  Pacific  Care 
Products  and  McKesson.  Other  brand 
names  include  Cooldent,  Clean  Rite,  Oral- 
max  Extreme,  Oral  Bright,  Bright  Max  and 
ShiR  Fresh  Mint. 

The  toxic  Chinese  toothpaste  was  first 
discovered  by  the  government  of  Panama 
in  May  2007.  Thereafter,  governments  in 
Latin  America,  West  Africa  and  Japan 
seized  shipments  of  the  toothpaste.  In 
June  2007,  Japanese  government  tests 
on  travel-sized  tubes  of  Chinese-made 
toothpaste  revealed  6.2  percent  DEG 
contamination.  McKesson  then  had  an 
independent  laboratory  test  its  toothpaste; 
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after  discovering  DEG  contamination, 
the  company  contacted  its  customers  to 
inform  them  of  the  problem. 

Many  state  institutions  bought  the 
cheap  1.5  oz.  tubes  of  toothpaste  for 
around  9 cents  each.  The  largest  customer 
was  Georgia,  which  purchased  5,877  cases 
and  distributed  them  to  adult  prisons, 
mental  health  facilities  and  juvenile  pris- 
ons. State  institutions  in  North  Carolina, 
South  Carolina  and  Florida,  including  hos- 
pitals and  prisons,  also  received  the  tainted 
toothpaste.  On  August  30, 2007  and  again 
on  October  5,  2007,  this  PLN  reporter 
was  issued  Chinese-made  “SpringFresh” 
toothpaste  at  the  Texas  prison  system’s 
John  Sealy  Hospital  in  Galveston,  Texas 
- indicating  that,  contrary  to  reports  in 
the  mainstream  press  that  distribution  of 
the  toxic  toothpaste  was  stopped  in  June 
2007,  the  toothpaste  is  still  being  handed 
out  in  some  state  facilities. 


New  Jersey’s  Bergen  County 
Jail  is  entering  the  21st  century 
with  a revolutionary  plan  by  Sheriff  Leo 
McGuire  to  provide  prisoners  with  laptop 
computers  to  do  legal  research  while  in 
the  jail. 

The  80  laptops — stripped  down 
durable  mini-PCs — were  purchased  with 
$100,000  of  income  from  prisoner  com- 
missary purchases.  The  computers  will 
apparently  not  have  access  to  the  internet 
and  will  be  used  only  for  legal  research. 


In  September  2007,  the  federal  bu- 
reau of  Prisons  (BOP)  reaffirmed 
its  hold  on  the  title  of  being  the  nation’s 
largest  prison  system.  A weekly  popula- 
tion report  showed  BOP  holding  200,052 
prisoners  for  the  first  time. 

Since  the  start  of  the  “war  on  drugs,” 
the  nation’s  prisons  have  continued  to 
swell.  At  least  80  percent  of  those  confined 
in  BOP  prisons  are  there  on  drug  related 
crimes.  Some  are  held  on  sentences  that 
impose  federal  penalties  that  are  increased 
for  possessing  crack  cocaine  as  opposed 
to  smaller  penalties  for  possessing  the 
same  amount  of  powder  cocaine. 


The  North  Carolina  Department  of 
Corrections  estimated  it  had  bought  22,000 
tubes  of  “Pacific”  brand  toothpaste.  They 
were  pulled  from  circulation.  On  June  12, 
2007,  Georgia  officials  confiscated  846,288 
tubes  of  toothpaste  that  had  been  pur- 
chased in  2002.  The  Spokane  County  Jail 
in  Washington  state  pulled  its  Chinese-made 
toothpaste  seven  weeks  after  the  FDA  warn- 
ing was  issued.  “As  soon  as  I became  aware 
of  it,  we  stopped  it,”  said  jail  Captain  Jerry 
Brady.  There  were  no  reported  illnesses. 

Given  the  long  shelf  life  of  this  type 
of  product,  it  may  be  decades  before  all 
of  the  contaminated  toothpaste  is  purged 
from  state  institutions  in  the  United  States. 
In  the  meantime,  prisoners  may  want  to 
scrutinize  the  state-issued  toothpaste  they 
receive.  ¥\ 

Sources:  Associated  Press,  Atlanta  Journal- 
Constitution,  New  York  Times 


Under  the  program  the  laptops  will  be 
delivered  to  prisoners  who  request  them 
for  allotted  periods  of  time. 

The  laptops  will  offer  an  alternative 
to  the  jail’s  crowded  law  library — and, 
according  to  McGuire,  will  enhance  jail 
security.  McGuire  said  there  is  a potential 
risk  every  time  a cell  door  is  opened  at  the 
jail,  and  delivering  laptops  to  the  prisoners 
reduces  that  risk.  m 

Source:  northjersey.com 


Others  are  incarcerated  after  being 
kidnapped  in  their  native  country  by  fed- 
eral authorities  to  face  trial  in  the  United 
States.  The  BOP  reports  that  28  percent  of 
its  prisoners  are  non-U.S.  citizens. 

The  new  population  level  is  nearly 
10  percent  of  the  2.3  million  people  held 
in  numerous  American  prisons  and  jails. 
With  the  elimination  of  federal  parole 
and  the  requirement  that  prisoners 
serve  85  percent  of  their  sentences,  the 
BOP  is  certain  to  continue  its  expan- 
sion. 

Source:  Bureau  of  Prisons 
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Iowa  Prisons  Fined  $92,000  For  Prisoner  Workplace  Accidents 


Fines  totaling  $92,000  were  levied 
in  January  2007  by  Iowa’s  Oc- 
cupational Safety  and  Health  Bureau 
against  the  Iowa  Department  of  Correc- 
tions (IDOC). 

In  March  2006,  a Fort  Madison  pris- 
oner severed  a finger  in  a table  saw  in  the 
Prison  Industries  workshop.  Seven  months 
later,  another  prisoner  there  suffered  a 
similar  accident.  Investigation  revealed  that 
the  saws  were  not  protected  by  hood  guards 
or  kickback  prevention  devices.  Prisoners 
assigned  to  clean  up  the  blood  messes  were 


neither  instructed  on  infectious  disease 
protection  nor  were  they  provided  with 
any  such  protection.  Separately,  IDOC  was 
cited  because  such  precaution  was  also  ab- 
sent when  guards  extracted  a problematic 
prisoner  from  his  Newton  Prison  cell.  And 
in  January  2006,  a Newton  prisoner  was 
electrically  shocked  while  servicing  a food 
service  steam  table,  which  he  thought  had 
been  disconnected  first. 

Becky  Munoz,  prisoner  industries  man- 
ager, replied  that  the  injured  prisoners  either 
violated  prison  safety  rules  or  used  the  saw 


without  permission.  She  further  stated  that 
all  employees  had  been  trained  on  blood  spill 
protective  procedures.  As  to  her  failure  to  re- 
cord any  accidents,  she  said  she  was  unaware 
that  such  records  were  required. 

Nonetheless,  Health  Bureau  investi- 
gators found  that  industries  management 
did  not  ensure  that  all  employees  properly 
washed  themselves  after  potential  infec- 
tious exposures.  In  the  extraction  case, 
boots  and  uniforms  that  were  penetrated 
by  blood  were  not  properly  removed. 

IDOC  plans  to  appeal  the  fines. 


$1,825,000  Settlement  in  Alabama  Prisoner’s  Death 
from  Flesh-Eating  Bacteria 


The  settlement  in  a prisoner’s  death 
from  flesh-eating  bacteria  at 
Alabama’s  Mobile  Metro  Jail  now  totals 
$1,825,000. 

In  September  2007,  the  City  of 
Mobile  agreed  to  pay  $375,000  to  settle 
its  part  in  a lawsuit  filed  by  Dana  Car- 
penter, the  ex-wife  of  James  Carpenter, 
42,  who  died  at  the  jail  on  July  28,  2000. 
The  $375,000  settlement  is  in  addition  to 
a $1.45  million  settlement  paid  in  2003 
by  then-sheriff  Jack  Tillman  and  other 
county  officials. 

“I  would  hope  and  pray  that  Ms.  Car- 
penter and  her  family  made  a difference 
by  bringing  this  lawsuit  and  that  this  will 
never  happen  to  anyone  else  at  Mobile 
Metro  Jail,”  said  her  attorney,  Frank 
Hawthorne. 

Jailers  discovered  James  Carpenter’s 


body  15  days  after  he  was  arrested  for 
loitering,  disorderly  conduct  and  resisting 
arrest.  He  was  shackled  and  handcuffed 
to  the  bed  in  his  cell;  medical  examiners 
cited  flesh-eating  bacteria  as  the  cause 
of  death. 

Even  though  the  Metro  Mobile  Jail  is 
run  by  the  Sheriff’s  office,  Ms.  Carpenter’s 
attorneys  argued  in  federal  court  that  the 
City  was  also  liable  for  her  ex-husband’s 
death  because  it  had  a duty  to  ensure  its 
prisoners  received  constitutionally  ad- 
equate treatment. 

Ms.  Carpenter  had  originally  filed  suit 
against  the  City,  County  and  State  in  2002, 
but  in  2006  U.S.  District  Judge  Brevard 
Hand  ruled  that  three  state  officials  named 
in  the  lawsuit  could  not  be  held  liable  for 
the  County’s  actions. 

Ms.  Carpenter’s  lawyers  also  not- 


ed that  her  ex-husband  never  saw  a 
municipal  judge  during  his  15-day 
imprisonment,  despite  a law  requiring 
suspects  to  be  arraigned  within  72  hours 
of  their  arrest.  See:  Carpenter  v.  Tillman , 
USDC  SD  AL,  Case  No.  l:02-cv-00625- 
BH-M.  FJ 

Additional  Source:  Associated  Press 
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Argentina:  On  December  13,  2007, 
Prefect  Febres,  a member  of  government 
death  squads  during  the  US  backed 
military  dictatorship  that  ruled  Argentina 
from  1976-1983  was  found  murdered  in  his 
prison  cell  by  cyanide  poisoning  a few  days 
after  being  convicted  of  torturing  political 
prisoners,  murdering  them  and  stealing 
their  children.  He  was  due  to  be  sentenced 
on  December  17  and  was  expected  to  tell 
the  court  who  had  given  the  orders  for  the 
torture  and  killings  he  participated  in  and 
the  possible  whereabouts  of  some  of  the 
stolen  children.  He  was  one  of  the  first 
members  of  the  military  to  be  tried  for 
crimes  against  humanity  and  the  first  who 
was  willing  to  speak  publicly  as  well. 

Arizona:  On  June  7,  2007,  Ciriam 
Montante,  26,  a state  prison  guard,  was 
sentenced  to  seven  months  in  federal  pris- 
on after  pleading  guilty  to  delivering  30 
kilos  of  cocaine  in  exchange  for  $3,000.00 
as  part  of  an  FBI  undercover  operation 
that  resulted  in  67  prison  guards,  po- 
licemen and  soldiers  being  arrested  for 
transporting  illegal  drugs  for  FBI  agents 
posing  as  drug  traffickers. 

California:  On  October  27,  2007, 
over  1,000  prisoners  were  evacuated  from 
the  Orange  county  jail  in  Irvine  due  to 
nearby  wildfires  that  threatened  to  engulf 
the  jail. 

Colorado:  The  Department  of  Correc- 
tions is  investigating  how  a video  showing 
Canon  Minimum  Centers  warden  Ron 
Leyba  walking  around  a prison  office  and 
finding  prison  employees  sleeping,  danc- 


News  in  Brief: 

ing  and  painting  their  fingernails  wound 
up  on  YouTube.  Leyba  said  the  video  was 
a spoof  of  a Nextel  commercial  aimed  at 
recruiting  and  retaining  DOC  employees. 
YouTube  removed  the  video  after  the 
DOC  complained  and  claimed  the  video 
was  state  property. 

Dubai:  On  June  3,  2007,  Mohammed 
bin  Rashid  A1  Maktoum,  the  ruler  of  the 
kingdom,  granted  amnesty  to  352  pris- 
oners as  a gesture  of  kindness  and  said 
the  act  of  mercy  reflected  the  kingdom’s 
“sublime  religious  and  social  values.” 

Florida:  On  December  16,  2007,  a 
tornado  demolished  one  of  two  buildings 
constituting  the  minimum  security  annex 
at  the  Pasco  County  jail  in  Land  O’Lakes. 
The  destroyed  building  was  a temporary 
structure  housing  125  female  prisoners  to 
relieve  overcrowding  in  the  main  jail.  The 
main  jail  building  sustained  roof  damage. 
No  one  was  injured  by  the  tornado. 

Florida:  On  October  25,  2007,  eight 
prison  guards  at  the  Lowell  Correctional 
Institution  were  disciplined  by  prison  of- 
ficials for  allowing  two  female  prisoners  to 
participate  in  a “gay  wedding  ceremony” 
(as  prison  officials  put  it)  at  the  maximum 
security  prison.  Prison  officials  claimed  that 
allowing  prisoners  to  gather  for  the  event 
placed  staff  at  risk.  One  guard  was  fired, 
another  resigned  and  six  were  suspended. 
One  of  the  prisoners  who  was  married  was 
transferred  to  a different  prison. 

India:  On  December  16,  2007,  over 
300  prisoners  escaped  from  the  Chhat- 
tisgarh  state  jail.  The  escape  began  when 


40  Maoist  political  prisoners  overpowered 
guards  and  seized  their  rifles,  opening 
fire  on  other  guards  while  helping  other 
prisoners  escape.  Several  Maoist  groups 
are  currently  waging  armed  struggles  in 
India  to  seize  state  power. 

Kentucky:  On  June  8,  2007,  Alice 
Stapleton,  30,  a guard  at  the  US  Peni- 
tentiary in  Big  Sandy,  was  sentenced  to 
78  months  in  prison  on  charges  she  was 
paid  $1,000  bribes  on  three  occasions 
to  smuggle  heroin,  marijuana  and  cell 
phones  to  Personne  McGhee,  a prisoner 
at  the  facility,  after  receiving  them  from 
his  mother  Clady  McGhee.  The  McGhees 
were  not  charged. 

Louisiana:  On  February  14,  2008, 
Tamara  Lee,  22,  a guard  at  the  Jefferson 
parish  jail  was  shot  and  killed  by  her  hus- 
band, Shawn  Davis,  29. 

New  York:  On  February  21,  2008, 
Larry  Davis,  41,  a prisoner  at  the  Sha- 
wangunk  Correctional  Facility  was 
stabbed  to  death.  Davis  made  headlines 
in  1986  when  he  was  acquitted  of  shoot- 
ing and  wounding  six  New  York  City 
policemen  who  tried  to  kill  him  because 
he  knew  about  police  corruption.  He  was 
convicted  of  weapons  charges  in  that 
case  and  an  unrelated  murder  charge  and 
had  been  in  prison  since  1986.  Another 
prisoner  has  been  charged  in  Davis’s 
murder. 

New  York:  On  June  4,  2007,  Daniel 
Shanahan,  43,  a guard  at  the  Lakeview 
Shock  Facility  died  after  his  SUV  collided 
head  on  with  a car  driven  by  John  Mack- 
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owiak,  55,  a guard  at  the  Chautauqua 
County  Jail.  Mackowiack  was  seriously 
injured. 

Nigeria:  on  September  30,  2007, 
hundreds  of  prisoners  at  the  Agodi  prison 
in  Oyo  state  rioted  to  protest  inadequate 
medical  care  in  the  prison  system.  Guards 
responded  by  opening  fire,  killing  8 pris- 
oners and  wounding  18.  Prisoners  also 
attempted  a mass  escape  as  well.  Despite 
only  holding  45,000  prisoners  (in  a nation 
with  130  million),  Nigerian  prisons  are 
overcrowded,  violent  and  poorly  run  and 
most  prisoners  have  never  been  convicted 
of  an  offense. 

Ohio:  On  February  19,  2008,  James 
Campain,  58,  a guard  at  the  Richland 
County  jail,  was  sentenced  to  nine  years 
in  prison  after  a jury  convicted  him  of 
sexually  assaulting  female  prisoners  at  the 
jail.  A jury  rejected  his  defense  that  he  was 
unable  to  rape  the  four  victims  in  the  case 
due  to  erectile  dysfunction. 

Ohio:  On  February  22,  2008,  Jorge 
Ruiz,  36,  a guard  at  the  Grafton  Correc- 
tional Institution,  pleaded  no  contest  to 
a misdemeanor  charge  of  dereliction  of 
duty  for  failing  to  perform  prisoner  checks 
as  required  by  prison  policy  and  then  fal- 
sifying log  books  to  cover  up  his  failure 
to  do  so  when  prisoner  Earl  Elswick,  37, 
committed  suicide.  Ruiz  had  claimed  he 
checked  on  Elswick  regularly.  Ruiz  re- 
mained employed  by  the  prison  after  the 
plea  and  the  prison  was  still  conducting 
its  own  investigation. 

Pennsylvania:  On  December  14, 
2007,  Tina  Martinez,  42,  a drug  and  al- 
cohol counselor  employed  by  Civigenics 
at  the  State  Correctional  Institution  in 
Greensburg  was  sentenced  to  six  months 
probation  and  required  to  register  as  a sex 
offender  after  being  convicted  of  perform- 
ing oral  sex  on  a male  prisoner  convicted 
of  murder  at  the  facility.  Sex  between 


prisoners  and  staff  is  illegal  in  all  states. 

Saudi  Arabia:  On  May  29,  2007,  the 
government  released  12,334  prisoners  in 
an  act  of  royal  amnesty. 

Texas:  On  August  27, 2007,  an  Ander- 
son County  jury  convicted  Robert  Turner, 
48,  of  aggravated  assault  on  a public 
servant,  for  slashing  the  throat  of  prison 
guard  April  Colburn,  24,  in  2005,  while 
he  was  imprisoned  at  the  Coffield  Unit. 
Turner  was  sentenced  to  life  in  prison 
for  the  attack.  Several  days  prior  to  the 
incident  Colburn  had  infracted  Turner 
for  masturbating  in  his  cell. 

Texas:  On  August  27,  2007,  an  An- 
derson county  jury  found  Coffield  Unit 
prison  guard  Blake  Jones,  24,  guilty  of 
violating  the  civil  rights  of  a person  in  cus- 
tody, a misdemeanor,  and  sentenced  him 
to  six  months  probation.  In  2005,  Jones 
and  guard  Dax  Wizenreid,  handcuffed 
and  severely  beat  prisoner  Leroy  Ellis  in  a 
prison  shower  area.  Ellis  suffered  bruises 
to  his  chest  and  body,  an  orbital  fracture 
to  his  skull,  lacerations  on  the  back  of 
his  head;  both  eyes  were  swollen  shut  and 
injuries  to  his  forehead  requiring  multiple 
staples  to  close.  Jones  was  fired  from  his 
prison  job.  Ellis  could  not  defend  himself 
as  he  was  handcuffed. 

Texas:  On  February  15,  2008,  a 
bus  chartered 
from  Greyhound 
Bus  Lines  was 
transporting  40 
released  prison- 
ers and  parolees 
from  Huntsville 
to  Dallas  when 
the  driver  decided 
her  allotted  driv- 
ing time  was  up 
and  another  driver 
was  on  the  way. 

She  stopped  at  a 


convenience  store  60  miles  from  Dallas 
and  left  the  bus  and  its  passengers.  The 
store  clerk  called  police  when  he  saw  the 
passengers  milling  about  the  bus. 

Texas:  On  February  7,  2008,  Robert 
Davis,  54,  was  sentenced  to  144  months 
in  federal  prison  for  filing  a $500  million 
false  lien  under  the  Uniform  Commercial 
Code  against  federal  judge  Sam  Lake  and 
Assistant  US  Attorney  Glen  Cook  who 
oversaw  his  conviction  on  drug  traffick- 
ing charges  in  2005.  Davis  was  serving 
that  prison  sentence  when  he  filed  the 
fraudulent  hens.  P 
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New  Los  Angeles  County  Policy: 
Keep  Lawsuit  Settlements  Confidential 


Lawyers  for  Los  Angeles  (L.A.) 
County  have  ceased  making 
public  their  internal  memos  recommend- 
ing settlements  on  major  lawsuits  against 
the  county  because  they  fear  that  this 
information  is  only  encouraging  attorneys 
in  other  lawsuits  to  arbitrarily  increase 
their  settlement  demands.  Attorneys  have 
been  bootstrapping  their  demands  for  new 
settlements  onto  the  old  ones  rather  than 
relying  upon  independent  evaluations  of 


Announcing  Shot  Caller  Press,  LLC 
2007  Poetry  Contest  Winners 
1st. Place  William  H.  Davis  Jr.  - TX 

This  Bond  We  Share 

2nd  Place  Perry  M.  Orlando  - GA 

Where  Freedom  Lies 

3rd  Place  Brett  A.  May  Sr.  - CA. 

When  the  Prison  Speak's 


Prison  Stories  Contest! 

First  Prize:  $250.00 
Second:  $150.00  and  Third:  $75.00 
For  Rules  and  more  information  Contact: 
Shot  Caller  Press,  LLC 
8316  N.  Lombard  #334 
Portland,  Oregon  97203 
ShotCallerPress.com/poetrycontest 


Surrogate  Sisters — Services  to  the  incar- 
cerated, no  games,  in  business  for  12+ 
years.  We  sell  photos  of  sexy  women, 
pen  pal  service  & gifts.  For  more  info 
send  a SASE  to  Surrogate  Sisters,  PO 
Box  95043,  Las  Vegas,  NV  89193 


AFFORDABLE  TYPING  SERVICES 

For  Rates  Send  a SASE  to 
LA  Willner 
PO  Box  2137 
Ozark,  MO  65721 


“Making  The  Case  That  You  Are  Per- 
fect” Another  great  motivational  book 
by  Paul  Chevres.  For  your  free  copy 
call  (410)  920-1341 


BIG  HOUSE  PEN  PALS 

Connecting  Inmates  to  the  OutsideWorld 
For  Info  please  send  SASE  to: 

PO  Box  8476  Tacoma,  WA  98419 


the  merits. 

Opengovernment  advocate  Doug 
Heller,  director  of  the  Foundation 
for  Taxpayer  and  Consumer  rights, 
decried  this  retrenchment  from  over  a 
decade  of  openness  in  such  reporting 
on  grounds  that  it  provided  cover  for 
the  ineptitude  of  county  officials  and 
because  it  secreted  what  is  plainly  pub- 
lic information  regarding  government 
legal  decisions. 

Chief  Deputy  County  Counsel 
Donovan  Main  replied,  “We  made  a de- 
termination that  they  are  attorney-client 
communications,  and  for  the  county’s  best 
interests,  from  a legal  standpoint,  they 
shouldn’t  be  made  public.” 

The  memos  in  question  are  those 
sent  by  county  attorneys  to  the  county’s 
Claims  Board.  Contained  in  the  memos 
are  admissions  of  error,  failure  or 
shortcoming  as  well  as  internal  costs 
expended  to  date  to  fight  the  claim. 
While  the  Claims  Board  has  authority 


to  settle  claims  below  $100,000,  the 
Board  of  Supervisors  must  review  the 
attorney  memos  and  approve  any  larger 
settlements.  In  fact,  county  counsel  of- 
ten bypasses  the  Claims  Board  for  such 
larger  settlements  and  sends  its  memos 
directly  to  the  Board  of  Supervisors. 
These  memos  have  never  been  made 
public. 

Terry  Francke,  general  counsel  of 
open-government  advocacy  group  Califor- 
nians Aware,  stated  that  no  other  agency 
reveals  such  memos  and  that  the  county 
was  lawfully  permitted  to  limit  public  ac- 
cess. But  Gerry  Hertzberg,  deputy  chief 
of  staff  to  L.A.  County  Supervisor  Gloria 
Molina,  observed  that  “In  government 
we  have  a responsibility  to  air  our  dirty 
laundry  and  address  it.  Otherwise,  in  the 
long  term,  you  don’t  correct  your  mistakes 
and  you’re  paying  out  a whole  lot  more  of 
taxpayer  dollars.” 

Source:  Los  Angeles  Times. 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $15  all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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Prison  Legal  News’  Book  Store 

| Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount  Enter  the  Total  of  the  books  on  the  Order  Form  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Berman-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it  I 
has  much  material  applicable  to  criminal  cases).  1037  

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I T 

law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer-  r’ 
cises  and  answers  provided.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 
to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English- Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisisl 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  • 

| 2.  Actual  Innocence  ($14.99  value)  \ 

• 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!)  : 
l (Spanish-English/English-Spanish  Dictionary  can  be  substituted)  j 

• Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  j 
: updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99.  : 

• Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a • 
Regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  : 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

: duct  and  the  system  that  ensures  those  abuses  continue.  1030  : 

l Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti-  l 
l cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  • 
I parts  of  speech  shown  for  every  main  word.  Covers  all  levels  l 

• of  vocabulary  and  identifies  informal  and  slang  words.  1045  ; 

I Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  : 
•entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  • 
•geographical  and  biographical  entries.  Includes  latest  busi-  l 

: ness  and  computer  terms.  1033  I: 

% • i 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1 024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 

and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1 025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 

Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1 007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1 052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid- 
ering  a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 

South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  information  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform  1031  

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 
punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 
writing  describing  life  behind  bars  in  America.  1 022  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 
relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 

$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 

U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  [ 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981 
hunger  strike  at  Belfast’ s infamous  Long  Kesh  prison.  1 006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  4lock-em-up’  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries) 


Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate 
a lawyer ’ s qualifications,  and  much  more.  1015  

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views  and  answering  questions.  1056  |__| 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  1003  

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  105  8 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Cumulative  Index,  $22.50  | | 1 2002  Index,  $10.00  | | | 

1996-1998  Cumulative  Index,  $22.50  I I I 2003  Index,  $10.00  I I I 

1999-2001  Cumulative  Index,  $22.50  I I I 2004  Index,  $10.00  I I I 

2002-2004  Cumulative  Index,  $22.50  I I I 

I FREE  SHIPPING  ON  ALL  BOOK  AND  INDEX  ORDERS  OVER  $25!  I 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

I (Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

| Subscription  Bonuses 

I 2 years  4 bonus  issues  for  28  total 

I 3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 
I 4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
I All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
| issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  6-30-05) 
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Challenging  Disciplinary 

Convictions 
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discusses  how  prisoners  should  prepare  for 
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Due  Process  protection  be  provided  prior 
to  being  found  guilty.  The  DSHLM  provides 
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Washington  Jail  Prisoners  Suffer  from  Overcrowding, 
Abusive  Guards,  Inadequate  Health  Care  and  Indifferent  Politicians 

by  Roger  Smith 


Since  the  mid-1990s,  Washington 
State  jail  populations  have  in- 
creased exponentially.  Obsolete  facilities 
built  decades  ago  to  hold  a handful  of 
prisoners  are  now  packed  like  sardine 
tins,  with  as  many  prisoners  sleeping  on 
the  floor  as  in  bunks.  Overcrowding  has 
resulted  in  numerous  problems  in  terms 
of  security  and  meeting  prisoners’  medi- 
cal needs. 

But  such  problems  pale  in  compari- 
son to  those  caused  by  guards  who  beat 
and  sexually  abuse  prisoners;  healthcare 
personnel  who  are  either  too  incompe- 
tent, or  too  unconcerned,  to  adequately 
diagnose  and  treat  prisoners’  medical  and 
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mental  health  issues;  and  politicians  who 
are  content  to  simply  sweep  these  types  of 
problems  under  the  rug. 

Overcrowding,  Understaffing 

Historically,  cities  in  King  County 
that  don’t  have  their  own  jails  have  sent 
criminal  defendants  to  the  King  County 
Jail  in  Seattle  or  the  Regional  Justice  Cen- 
ter in  Kent.  But  a growing  jail  population 
in  King  County,  plus  an  anticipated  boom 
in  coming  years,  has  led  to  the  conclusion 
that  the  jail  will  be  forced  to  stop  housing 
misdemeanor  defendants  by  2012  because 
there  will  only  be  room  for  those  charged 
with  felonies. 

Consequently,  King  County  and  a 
number  of  western  Washington  cities 
have  rented  beds  in  other  county  jails 
for  several  years.  Pierce,  Snohomish  and 
Spokane  Counties  are  expected  to  do  the 
same. 

Renting  jail  beds  hasn’t  always  proven 
effective.  In  2002,  35  cities  in  King  County 
entered  into  a contract  to  rent  440  beds  in 
a new  jail  set  to  open  in  2004  in  Yakima 
County.  King  County  officials  agreed 
to  pay  about  $8  million  annually  for  the 
beds,  but  by  2006  the  $21  million,  47,000 
square-foot  Yakima  facility  still  wasn’t 
ready. 

At  that  time,  Yakima  County’s  old 
jail  was  holding  about  220  western  Wash- 
ington prisoners.  The  county’s  failure  to 
open  the  new  facility  not  only  exacerbated 
overcrowding  problems  in  the  cities  try- 
ing to  rent  bed  space,  but  also  caused 
overcrowding  in  Yakima’s  existing  jail. 
Thus,  Yakima  County’s  old  facility,  built 
to  hold  574  prisoners,  often  held  more 


than  900.  These  cramped  conditions  led 
to  fights  (about  25  per  month),  many  of 
which  were  between  Yakima  County  pris- 
oners and  those  from  the  western  side  of 
the  state,  who  were  viewed  as  unwelcome 
trespassers. 

At  least  one  King  County  prisoner, 
Alexander  Hooks,  sued  over  his  trans- 
fer to  Yakima  County’s  jail,  stating  the 
move  restricted  access  to  his  lawyer  and 
led  him  to  fear  for  his  life  due  to  the  level 
of  violence.  His  fears  may  not  have  been 
exaggerated;  in  August  2007,  Yakima 
County  jail  prisoner  Damian  Long,  30, 
was  beaten  to  death  by  four  other  pris- 
oners. 

In  2005,  the  cities  that  had  been 
contracted  to  house  prisoners  at  the 
Yakima  facility  hired  William  C.  Collins, 
a consultant,  to  study  conditions  at  the 
jail.  His  report  cited  racial  tensions,  gang 
violence,  overcrowding  and  substandard 
medical  care.  The  city  of  Renton  removed 
its  prisoners  from  Yakima  County  due  to 
the  poor  conditions.  Renton  Police  Chief 
Kevin  Milosevich  said  he  was  unwilling 
to  subject  Renton  prisoners  to  that  degree 
of  violence;  the  city  now  houses  overflow 
prisoners  in  the  Okanogan  County  Jail. 

Expressing  her  frustration,  Renton 
Mayor  Kathy  Keolker  stated  that  “Ya- 
kima’s continued  refusal  to  open  and 
operate  permanently  the  new  facility  is 
a testament  to  its  disregard  for  inmates’ 
rights  and  needs.”  On  Sept.  27,  2006, 
Seattle  and  1 1 other  municipalities  filed 
a claim  against  Yakima  County  for  not 
opening  the  new  jail  in  a timely  manner. 

A follow-up  report  by  consultant 
William  Collins  in  January  2007  found 

May  2008 


Prison  Legal  News 


1 


www.prisonleBalneims.org 


Prison  Legal  News  Online! 


>-  PLN’s  website  offers  all  issues  of  PLN  in  both 
a searchable  database  and  PDF format.  Issues  are 
indexed  and  posted  as  soon  as  they  go  to  press! 

>-  Full  text  decisions  of  thousands  of  court  cases, 
published  and  unpublished! 

>-  Most  complete  collection  of  prison  and  jail 
related  verdicts  and  settlements  anywhere! 

>-  Brief  bank  with  a wide  assortment  of  winning 
motions,  briefs,  complaints  and  settlements! 

>-  Thousands  of  articles  and  cases,  all  fully  in- 
dexed by  more  than  500  subjects,  searchable  by 
case  name,  case  year,  state  of  origin,  court,  author, 
location,  case  outcome,  PLN  issue  and  key  word 
search.  Visitors  can  search  the  site’s  content  for 
free,  pay  only  if  we  have  what  you  are  looking  for! 


>-  Our  Publications  section  has  downloadable 
versions  of  numerous  government  reports,  audits 
and  investigations  from  around  the  country! 

>-  All  content  is  easy  to  print  for  downloading  and 
mailing  to  prisoners! 

>-  Order  books,  print  subscriptions  and  make 
donations  on  line! 

>-  Links  to  thousands  of  other  prison,  jail,  crimi- 
nal justice  and  legal  websites  around  the  world! 

>■  This  is  the  highest  quality  and  most  comprehen- 
sive prison  litigation  news  and  research  site  in  the 
world! 


New  content  added  daily! 

If  you  need  to  know  about  prisons  and  jails  or  are  litigating  a detention 
facility  case  you  can’t  afford  not  to  subscribe  to  our  website! 

Online  subscribers  get  unlimited,  24  hour  a day  access  to  the  website  and 
its  content! 

Low,  affordable  subscription  rates  to  meet  your  needs  and  budget: 

>■  $9.95  per  month 
>■  $69.95  per  year 


You  can’t  afford  not  to  subscribe! 


www.prisonlegalnews.org 


Sign  up  for  PLN’s  FREE  listserve  to  receive  prison  and  jail  news  and  court  rulings  by  e-mail. 




May  2008 


2 


Prison  Legal  News 


PUBLISHER 

Rollin  Wright 

EDITOR 
Paul  Wright 

ASSOCIATE  EDITOR 
Alex  Friedmann 

EXECUTIVE  DIRECTOR 

Donald  W.  Miniken  Jr. 

COLUMNISTS 

Mumia  Abu  Jamal,  Denise 
Johnston,  Daniel  E.  Manville, 
Kent  Russell 

CONTRIBUTING  WRITERS 
Matthew  Clarke,  John  Dannenberg, 
Gary  Hunter,  David  Reutter, 

Mike  Rigby,  Sam  Rutherford, 
Brandon  Sample,  Roger  Smith, 
Silja  J.A.  Talvi,  Bob  Williams 
& Mark  Wilson 

LAYOUT 
Lance  Scott/Catalytic 
Communications 

PLN  is  a Monthly  Publication 

A one  year  subscription  is  $18  for  pris- 
oners, $25  for  individuals,  and  $60  for 
lawyers  and  institutions.  Prisoner  dona- 
tions of  less  than  $18  will  be  pro-rated 
at  $ 1.50/issue.  Do  not  send  less  than 
$9.00  at  a time.  All  foreign  subscriptions 
are  $60  sent  via  airmail.  PLN  accepts 
Visa  and  Mastercard  orders  by  phone. 
New  subscribers  please  allow  four  to 
six  weeks  for  the  delivery  of  your  first 
issue.  Confirmation  of  receipt  of  dona- 
tions cannot  be  made  without  an  SASE. 
PLN  is  a section  501  (c)(3)  non-profit 
organization.  Donations  are  tax  deduct- 
ible. Send  contributions  to: 

Prison  Legal  News 
2400  NW  80th  Street  #148 
Seattle  WA  98117 
(206)  246-1022 
Fax  (206)  248-6846 
info@prisonlegalnews.org 
www.prisonlegalnews.org 

Please  do  not  mail  PLN  paperwork  for  an 
ongoing  case  or  request  legal  advice.  PLN 
is  not  a legal  service  provider  and  cannot 
give  legal  advice.  PLN  reports  on  legal 
cases  and  news  stories  related  to  prisoner 
rights  and  prison  conditions  of  confine- 
ment. PLN  welcomes  all  news  clippings, 
legal  summaries  and  leads  on  people  to 
contact  related  to  those  issues. 

Article  submissions  should  be  sent 
to  - The  Editor  - at  the  above  address. 
We  cannot  return  submissions  without 
a SASE.  Check  our  website  or  send  a 
SASE  for  writers  guidelines. 

PLN  is  indexed  by  the  Alternative  Press 
Index,  Criminal  Justice  Periodicals  Index 
and  the  Department  of  Justice  Index. 


Washington  Jail  Prisoners  (cont.) 


improvements  at  Yakima’s  old  facility, 
and  2 of  the  4 units  in  the  new  jail  were 
finally  opened  on  February  27, 2007.  Con- 
sequently, most  of  the  King  County  cities 
that  had  contracted  to  house  prisoners  at 
Yakima’s  new  jail  facility  settled  their  dif- 
ferences with  the  county  last  year. 

Pierce  County  isn’t  much  better  off. 
The  county  spent  over  $50  million  in  spe- 
cial tax  money  on  a new  jail  in  an  attempt 
to  cope  with  overcrowding  in  the  old  one. 
The  new  facility,  built  as  a result  of  a 
1995  settlement  in  a federal  lawsuit,  was 
completed  in  2003.  But  just  nine  months 
later,  49  felons  and  44  misdemeanants 
had  been  released  because  there  weren’t 
enough  guards  to  fully  staff  the  jail. 

The  problem  was  that  the  jail’s  2003 
operating  cost  was  $2.9  million  over 
budget.  It  would  have  taken  $1.4  million 
per  year  to  hire  the  additional  1 8 guards 
necessary  to  run  the  facility  at  its  full 
capacity,  and  the  county  claimed  it  didn’t 
have  that  kind  of  money.  Thus,  it  was 
forced  to  release  prisoners. 

Part  of  the  budget  crunch  was  attrib- 
uted to  overtime  paid  to  the  jail’s  guards. 
On  November  23, 2007,  the  Tacoma  News 
Tribune  reported  that  22  guards  were  “on 
track  to  work  more  than  850  hours  of 
overtime.”  One  of  those  guards,  Thomas 
Dickerson,  pocketed  $130,000  as  a result 
of  overtime  pay.  The  News  Tribune  article 
noted  that  the  estimated  $3.8  million  the 
county  will  spend  on  overtime  in  2007 
could  have  filled  all  the  vacant  staff  posi- 
tions at  the  jail. 

On  March  20,  2008,  Tacoma  resi- 
dents met  with  county  officials  to  discuss 
overcrowding  at  the  jail  and  its  impact  on 
the  community.  In  2007,  almost  4,000  ar- 
restees were  released  early  from  the  Pierce 
County  Jail  due  to  overcrowding  - more 
than  triple  the  number  of  early  releases  the 
previous  year.  Rob  Masko,  Chief  of  the 
county’s  Corrections  Department,  said 
the  facility  was  “full  at  the  seams.” 

In  2006,  Thurston  County  began 
construction  of  a $35  million,  300-bed 
satellite  facility  to  relieve  overcrowding  at 
its  jail.  Among  the  reasons  cited  for  build- 
ing the  new  lockup  were  an  increase  in 
prisoner-on-prisoner  assaults  from  87  in 
1995  to  146  in  2005,  and  a rise  in  prisoner- 
on-guard  assaults  from  10  in  1995  to  15 
in  2005,  which  county  officials  attributed 
to  crowded  conditions. 

The  Kittitas  County  Jail  is  another 


good  example  of  problems  related  to  over- 
crowding. Built  in  1983,  it  was  designed 
to  hold  45  prisoners.  But  in  July  2006  the 
jail  population  was  1 14,  more  than  twice 
its  intended  capacity.  The  county  had 
not  only  added  a bed  to  each  cell  and 
converted  a recreation  area  to  a dorm, 
but  was  also  renting  beds  in  the  Sunnyside 
jail.  Undersheriff  Clayton  Meyers  blamed 
the  overcrowding  for  a rise  in  violence  at 
the  facility.  He  said  he  was  doing  all  he 
could  “to  keep  the  jail  population  down,” 
but  noted  bleakly  that  “there  is  no  relief 
in  sight.” 

At  the  Spokane  County  Jail,  over- 
crowding was  partly  to  blame  for  a 
freeworld  shooting.  On  January  4,  2006, 
Jaycee  Carrywater  was  booked  into  the 
facility  on  suspicion  of  theft  and  posses- 
sion of  drugs.  The  jail  was  required  to 
release  him  at  5:00  p.m.  on  January  9 if  he 
wasn’t  served  with  charging  papers  by  that 
date.  Jail  guards  received  the  documents 
at  about  3:00  p.m.  but  misfiled  them,  so 
Carrywater  was  released  as  scheduled. 
Three  days  later  he  shot  someone  in  a 
drive-by  shooting.  Jail  Commander  Jerry 
Brady  acknowledged  that  mistakes  had 
been  made  but  also  attributed  the  botched 
release,  at  least  in  part,  to  “the  sheer  vol- 
ume of  suspected  criminals  who  come  and 
go  from  the  jail.” 

Overcrowding  also  led  to  Spokane 
County  jail  prisoner  Christopher  L. 
Rentz,  21,  being  placed  in  a cell  with  two 
maximum-security  prisoners  in  October 
2004.  He  was  beaten  with  a broom  handle 
and  strangled  with  a bed  sheet,  and  his 
throat  slit  with  a razor.  Jail  staff  failed  to 
intervene.  In  September  2007,  the  county 
settled  a wrongful  death  suit  filed  by 
Rentz’s  family  for  $180,000.  See:  Rentz  v. 
Spokane  County , USDC  ED  WA,  Case 
No.  2:05-cv-00083-LRS. 

Overcrowding  has  been  at  the  root  of 
a litany  of  other  debacles  in  Washington 
jails,  from  escapes  and  suicides  to  prison- 
ers creating  diversions  so  they  could  sneak 
into  each  other’s  cells  to  have  sex.  There 
are  simply  too  many  prisoners,  crammed 
into  too  little  space,  with  too  few  guards 
to  maintain  order. 

The  problem  is  obviously  money,  and 
there  is  no  easy  solution.  Residents  in  the 
individual  counties  are  tired  of  jail-related 
taxes,  such  as  a “jail  sales  tax”  that  has 
been  imposed  by  Spokane  County  since 
1995  and  by  Pierce  County  since  1996. 
They  will  not  approve  multi-million  dollar 
proposals  to  build  new  jails.  Legislators 
could  approve  funds  to  construct  regional 
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jails,  but  they’re  too  busy  trying  to  create 
more  bed  space  for  the  state’s  overcrowded 
prison  system  to  be  bothered  with  the 
counties’  problems.  This  is  the  entirely 
predictable  result  of  decades  of  harsh 
“tough  on  crime”  legislation  that  punishes 
tax  payers  while  not  improving  public 
safety  Modest  reforms  like  changes  in  bail 
practices,  not  criminalizing  homelessness 
and  mental  illness,  would  go  a long  way 
to  relieve  jail  crowding. 

With  nowhere  else  to  get  money  for 
more  jail  beds  and  guards,  it  appears  that 
Under  sheriff  Meyers  may  well  be  right: 
already  bloated  jail  populations  will 
continue  to  swell  and  “there  is  no  relief 
in  sight.” 

Abusive  Jail  Guards 

Guards  at  the  Spokane  County  Jail 
appear  to  have  found  an  innovative  new 
way  to  make  prisoners  behave  - if  they 
don’t  do  as  they’re  told,  just  beat  them 
to  death.  At  least  that’s  what  they  did  to 
Benites  S.  Sichiro  in  January  2006. 

Sichiro  was  booked  into  the  jail  on 
misdemeanor  warrants;  he  was  also  the 
subject  of  a rape  investigation.  He  was 
delusional  from  severe  alcohol  withdrawal 
and  became  verbally  abusive.  When  he 
didn’t  shut  up  as  directed,  jail  guards  Ted 
Tolfsrud,  Steve  Long,  Todd  Belitz,  Wayne 
Mauer,  David  Flatten,  John  Elam,  Tim 
Christopherson  and  Michael  Vanatta 
entered  his  cell  and  pummeled  him  with 
knees  and  fists  on  three  separate  occa- 
sions, shocked  him  with  a Taser  seven 
times  and  placed  him  in  a restraint  chair. 
Sichiro  died  two  days  later,  on  January  29, 
2006,  due  to  liver  damage. 

The  following  month,  Tolfsrud 
learned  that  while  they  were  beating 
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Sichiro,  Elam  had  delivered  a “donkey 
kick”  to  Sichiro ’s  abdomen,  which  had 
been  omitted  from  the  300-page  report 
on  the  prisoner’s  death.  He  felt  obligated 
to  report  the  cover-up  and  contacted  the 
Washington  State  Patrol.  The  State  Patrol 
and  the  FBI  investigated  the  incident  but 
nobody  was  indicted,  even  though  the 
county  medical  examiner  determined  that 
Sichiro  had  died  “from  a lacerated  liver 
caused  by  blunt  force  trauma  to  the  torso 
that  likely  occurred  during  the  beatings....” 
His  death  was  ruled  a homicide. 

Several  unidentified  prisoners  said 
they  heard  Sichiro  scream  “I’m  gonna 
die.  Oh  my  God,  I don’t  want  to  die.” 
Another  reported  hearing  guards  “talk- 
ing about  officers  being  suspended”  and 
joking,  saying  things  like  “be  nice  to  this 
one”  and  “don’t  leave  any  bruises.”  Even 
so,  Spokane  County  Sheriff  Mark  Sterk 
told  the  Spokane  Spokesman- Review  that 
“[t]here’s  no  evidence  to  show  they  [the 
guards  who  beat  Sichiro]  did  anything 
wrong.” 

Shockingly,  in  June  2006,  the  Spo- 
kane City  Police  Department  hired  Elam, 
the  guard  who  had  kicked  Sichiro,  as 
a city  police  officer.  Tom  Lee,  a police 
department  spokesman,  said  that  a “spe- 
cific in-depth  investigation  was  done  after 
Elam  told  us  about  the  jail  incident,  and 
investigators  found  no  reason  not  to  hire 
him.”  Elam  didn’t  last  long  as  a police 
rookie,  though;  he  was  fired  on  February 
8,  2007  after  he  lied  during  an  investiga- 
tion into  a car  accident. 

On  July  12, 2007,  Sichiro ’s  estate  filed 
a wrongful  death  suit  on  behalf  of  his  ex- 
wife  and  two  children.  The  lawsuit  claims 
the  county  and  the  sheriff’s  office  failed  to 
train  and  supervise  the  guards  involved  in 
Sichiro ’s  beating  death,  and  did  not  pro- 
vide adequate  medical  care.  See:  Meippen 
v.  Spokane  County , USDC  ED  WA,  Case 
No.  2:07-cv-00220-FVS. 

Jail  prisoner  Robert  Galliher  fared 
better  than  Sichiro.  Spokane  County 
guards  only  beat  him  senseless  in  2003 
after  he  publicly  accused  Spokane  Mayor 
Jim  West,  and  deceased  Deputy  Sheriff 
David  Hahn,  of  molesting  him  in  the 
1970s  and  1980s  when  he  was  a young 
boy.  The  guards  told  him  that  he  “wasn’t 
going  to  disgrace  their  police  department,” 
then  assaulted  him.  Galliher  said  the  at- 
tack left  his  “right  eye  swollen  shut”  and 
his  “left  eye  ...  blackened.”  He  also  said 
there  was  “blood  in  [his]  urine  for  a couple 
of  weeks.”  After  the  beating,  Galliher  was 
placed  in  solitary  confinement  without 


clothes,  medical  care  or  a toothbrush. 

The  allegations  that  precipitated  this 
abuse  were  that  West,  who  was  a Deputy 
Sheriff  at  the  time,  had  Galliher  fondle 
him  and  perform  oral  sex  on  him  three 
times  at  Hahn’s  apartment,  and  that  Hahn 
did  the  same  to  Galliher  on  30  or  40  occa- 
sions. Galliher  said  Hahn  often  gave  him 
small  amounts  of  marijuana  as  a reward 
after  the  molestations;  he  also  stated  both 
West  and  Hahn  had  warned  him  that  if  he 
told  anyone  what  they  were  doing  to  him, 
he  and  his  family  would  go  to  jail. 

Galliher  claimed  that  Hahn,  who 
committed  suicide  in  1981,  molested  him 
just  before  he  killed  himself.  He  said  they 
“were  sitting  on  the  bed  and  he  pulled 
his  gun  out.  He  put  the  gun  to  my  head 
...  moved  the  gun  to  his  head  and  blew 
his  brains  out.”  Galliher  said  he  left  and 
ran  home,  and  that  he  never  told  anyone 
about  the  incident. 

After  the  Spokesman- Review  reported 
Galliher’s  jailhouse  beating,  he  said  he  was 
called  to  a deserted  visiting  room  late  one 
night,  where  West  was  waiting.  According 
to  Galliher,  West  told  him  that  he’d  “bet- 
ter keep  quiet  about  anything  that’s  going 
on.”  The  next  day  Galliher ’s  probation 
officer  visited  him  at  the  jail  and  told  him 
that  if  he  said  anything  else  about  West 
or  the  police,  felony  harassment  charges 
would  be  filed  against  him. 

At  the  behest  of  Galliher’s  mother, 
the  FBI  investigated  the  incident.  The 
investigation  concluded  in  November 
2005  and  the  FBI  recommended  that  no 
charges  be  filed  against  the  officers  who 
beat  Galliher.  Spokane  Mayor  Jim  West 
was  recalled  from  office  in  2005;  West  and 
Hahn  had  been  friends  and  Scoutmasters 
in  a Boy  Scout  troop. 

In  November  2006,  Spokane  County 
agreed  to  pay  $225,000  to  settle  a civil  suit 
that  Galliher  had  filed  over  the  decades-old 
sexual  molestations.  He  had  alleged  that 
Hahn  was  allowed  to  keep  his  job  as  a depu- 
ty even  after  sheriff’s  officials  were  informed 
that  he  was  molesting  young  boys. 

One  Spokane  County  jail  guard,  at 
least,  has  been  held  accountable  for  as- 
saulting a prisoner.  The  guard’s  name  is 
Steven  Skinner,  and  he  was  arrested  in 
February  2006  after  spraying  prisoner 
Danny  Farmer  with  pepper  spray  while 
he  was  in  his  cell.  Skinner  was  angry  with 
Farmer  for  yelling  and  trying  to  flood  the 
cell  by  plugging  the  toilet  and  flushing 
it.  Skinner  was  fired  after  his  arrest,  and 
pled  guilty  to  the  assault  charge  in  Janu- 
ary 2007. 
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Additionally,  King  County  has  paid 
a hefty  sum  to  avoid  having  several  of 
its  guards  held  civilly  liable  for  beating  a 
jail  prisoner  in  March  1998.  In  that  case, 
Robert  Garrison  was  jailed  on  a solicita- 
tion to  commit  murder  charge.  When  he 
asked  for  a cell  change  because  the  one 
he  was  in  had  urine  on  the  wall,  guards 
shackled  him  face  down  to  a board.  He 
later  freed  his  feet  and  sat  up,  trying  to 
relieve  pain  in  his  shoulder.  When  the 
guards  saw  him  sitting  up,  they  slammed 
him  to  the  floor  and  dropped  a knee  on 
his  neck,  causing  a permanent  injury.  He 
filed  a civil  rights  action  in  federal  district 
court,  which  the  county  settled  in  May 
2006  for  $50,000.  See:  Garrison  v.  King 
County  Adult  Detention , USDC  WD  WA, 
Case  No.  2:02-cv-00880-TSZ. 

Series  of  Sexual  Misconduct 

Washington  jailors’  penchant  for 
brutality  is  not  their  only  character  flaw; 
some  are  also  sex  offenders  who  prey  on 
the  prisoners  in  their  charge. 

Cedric  Darnell  McGrew  is  one  such 
guard.  He  pled  guilty  to  2nd  degree  sexual 
misconduct  and  third  degree  assault  in 
November  2006  for  making  a 27-year- 
old  female  prisoner  perform  oral  sex  on 


him  at  the  King  County  Jail  earlier  that 
year.  McGrew  had  also  sexually  abused 
another  woman  who  was  in  a work  release 
program  at  the  jail.  He  was  sentenced  on 
January  5,  2007  to  serve  only  six  months 
for  those  crimes. 

McGrew’s  27-year-old  victim  said 
that  earlier  in  the  day  that  McGrew  sexu- 
ally assaulted  her,  a guard  named  Louis  G. 
Laurencio  “shoved  her  against  the  wall  [of 
a recreation  room  at  the  jail]  and  shoved 
his  hand  down  [her]  pants.”  Then,  after 
McGrew  was  finished  with  her,  Laurencio 
made  her  pose  while  he  took  photos  of  her 
exposed  breasts.  Laurencio  was  convicted 
of  sexual  misconduct  and  received  a jail 
sentence  of  four  months. 

King  County  guard  Harland  Rich- 
mond was  convicted  of  2nd-degree  sexual 
misconduct  in  May  2007  for  having  sex 
with  several  female  prisoners  in  a storage 
closet  at  the  jail.  In  those  cases  the  encoun- 
ters were  consensual,  but  in  Washington, 
as  in  other  states,  it’s  illegal  for  guards 
to  have  sex  with  a prisoner  even  if  the 
prisoner  consents.  Richmond’s  lawyer, 
Tony  Savage,  smugly  blamed  the  victims, 
saying  they  were  “criminals  ...  dope  ad- 
dicts and  liars.” 

In  July  2007  Richmond  received  a 


one-year  jail  sentence  with  all  but  four 
months  suspended.  The  judge  stated  of 
Richmond’s  behavior,  “This  isn’t  a date. 
This  isn’t  a pickup  in  a bar.  This  is  you  as 
a corrections  officer  and  a woman  in  your 
control  who  is  virtually  powerless.” 

Lydia  Korolak,  34,  was  convicted  of 
sexual  misconduct  for  having  sex  with 
two  teenage  boys  in  the  King  County 
Juvenile  Detention  Center,  where  she  was 
employed  as  a guard  in  2001  and  2002. 
She  snuck  into  the  boys’  cells  late  at  night, 
when  everyone  else  was  asleep,  and  had 
sex  with  them.  Korolak  was  sentenced  to 
17  months’ jail  time  in  July  2007. 

On  October  4,  2007,  Flor-Mari 
Crisostomo,  39,  a contract  counselor  at 
the  same  juvenile  lockup,  was  charged 
with  custodial  sexual  misconduct.  She 
reportedly  gave  a 17-year-old  prisoner 
additional  phone  time  and  candy,  and 
released  him  from  suicide  watch,  in  ex- 
change for  sex. 

Bridget  Sarabi,  formerly  with  the 
Portland,  Oregon-based  Western  Prison 
Project  (now  the  Partnership  for  Safety 
and  Justice),  said  of  such  scandals  that 
King  County  jails  have  “got  a serious 
problem  [which]  from  the  human  rights 
side  of  it  ...jeopardizes  the  well  being  and 
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safety  of  those  who  are  in  [the  jail’s]  care 
and  who  [it  has]  a charge  to  protect.” 

King  County  Executive  Ron  Sims 
proposed  a $900,000  allocation  for  special 
training  for  the  county’s  jail  guards  in 
2006,  but  it’s  unclear  whether  that  actu- 
ally happened.  Regardless,  it’s  hard  to 
justify  spending  such  a large  sum  to  train 
guards  not  to  assault  prisoners  or  have 
sex  with  them. 

On  January  25,  2006,  a 60-year-old 
guard  named  Bernard  Baumgardner  III 
raped  a female  prisoner,  Billie  Ray  Du- 
pree, in  a remote  building  at  the  Geiger 
Correction  Center  in  Spokane.  Baum- 
gardner pled  guilty  to  sexual  misconduct 
in  June  2006,  and  Dupree  filed  a lawsuit 
against  the  county  in  January  2008.  The 
case  is  still  pending.  See:  Dupree  v.  Spo- 
kane County , USDC  ED  WA,  Case  No. 
CV-08-027-EFS. 

In  May  2007,  Anthony  D.  Smith, 
33,  a former  Skagit  County  Sheriff’s 
Deputy,  pled  guilty  to  three  counts  of 
misdemeanor  assault  with  sexual  mo- 
tivation. According  to  Chief  Criminal 
Deputy  Will  Reichardt,  Smith  had  been 
involved  in  sexual  misconduct  since  2003, 
including  the  inappropriate  touching  of, 
and  flirting  with,  female  prisoners  and  the 
uninvited  hugging  of  a male  prisoner’s 
fiance.  Reichardt  said  that  Smith  “prob- 
ably was  doing  inappropriate  things  over 
an  extended  period  of  time,  and  it  just 
came  to  light  this  spring.”  A 22-year-old 
woman  named  Florena  Aurelia  Romero 
claimed  in  June  2007  that  she  was  raped 
by  an  unnamed  guard  at  the  Snohomish 
County  Jail,  where  she  was  awaiting  trial. 
Police  Sgt.  Robert  Goetz  stated,  “There 
isn’t  any  issue  that  I am  aware  of  as  to 
consent  ...,”  so  the  case  was  being  inves- 
tigated only  as  an  inappropriate  sexual 
contact  case.  The  guard  was  placed  on 
administrative  leave. 

In  December  2007,  Snohomish  Coun- 
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ty  approved  a labor  contract  that  included 
a 1 5 percent  pay  raise  for  the  county’s  jail 
guards.  The  guards  rejected  the  county’s 
request  for  a special  code  of  conduct  as 
part  of  the  contract. 

Sadly,  the  above  examples  represent 
only  the  tip  of  the  prisoner  abuse  iceberg 
in  Washington  jails.  Society  rarely  hears 
about  such  sexual  and  physical  assaults, 
partly  because  most  incidents  are  never 
reported.  Prisoners  fear  retaliation  by 
guards  or  don’t  think  they’ll  be  believed. 
Also,  guards  seldom  inform  on  each  other 
for  fear  of  being  ostracized,  and  jail  su- 
pervisors tend  to  ignore  these  kinds  of 
complaints  when  made  by  prisoners. 

For  those  reasons,  evidence  of  the 
abuse  typically  remains  safely  hidden 
behind  the  jailhouse  walls,  away  from  out- 
siders who  might  complain  or  file  a report 
if  they  learned  about  it.  Thus,  guards  are 
free  to  continue  their  abusive  behavior. 
Whether  people  care  about  prisoners’ 
rights  or  not,  simple  pragmatism  dictates 
that  something  be  done  about  guards  who 
rape,  sexually  assault  or  physically  abuse 
prisoners  in  their  custody. 

Inadequate  Health  Care 

A barrage  of  complaints  about  the 
quality  of  health  care  in  Washington  jails 
over  the  past  several  years  has  resulted  in 
county,  state  and  federal  investigations. 
Although  a number  of  problems  have 
been  identified,  jail  supervisors  and  local 
politicians  seem  more  willing  to  deny  their 
existence  than  to  fix  them. 

Methicillin-Resistant  Staphylococcus 
Aureus  (MRSA),  a bacterial  infection, 
ran  rampant  in  the  King  County  Jail  in 
2004  and  2005.  Feft  untreated,  MRSA 
can  cause  swelling,  boils,  blisters,  fever, 
pneumonia,  bloodstream  infections,  loss 
of  limbs  and  a painful  death.  Patrick 
Harrington,  40,  and  his  41 -year-old  girl- 
friend, Faura  Serrano,  were  in  the  jail  in 
2004  serving  short  sentences  for  theft. 
They  sought  treatment  for  MRSA-related 
symptoms  but  were  ignored.  Harrington 
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was  eventually  taken  to  a hospital  where 
he  died  soon  thereafter;  Serrano  died  a few 
weeks  later,  shortly  after  completing  her 
sentence.  Both  of  their  deaths  were  due  to 
complications  caused  by  MRSA. 

According  to  unidentified  nurses  at 
the  jail,  medical  staffing  and  record  keep- 
ing at  the  facility  were  inadequate;  they 
said  with  more  health  care  staff  and  better 
record  keeping,  deaths  like  Harrington’s 
and  Serrano’s  could  have  been  prevented. 
In  fact,  the  Washington  State  Nurses  As- 
sociation stated  that  routine  understaffing 
at  the  jail  had  caused  “serious  concern” 
relative  to  prisoners’  medical  treatment. 

Even  so,  James  Apa  of  the  King 
County  Public  Health  Department 
found  the  MRSA  problem  at  the  jail 
to  be  under  control.  He  said  the  deaths 
probably  weren’t  caused  by  the  facility’s 
lack  of  treatment.  Dr.  Ben  Sanders,  the 
jail’s  Medical  Director,  agreed,  saying  the 
facility’s  staff  was  vigilant  in  dealing  with 
those  types  of  afflictions. 

The  jail  has  since  taken  precautions 
to  curb  MRSA  infections,  including  bet- 
ter hygiene,  new  sanitary  mattresses  and 
providing  prisoners  with  clean  underwear. 
However,  the  MRSA  problem  at  the  jail 
remains,  well,  problematic.  According 
to  the  Seattle  Post-Intelligencer , over  a 
five-month  period  from  September  2007 
to  February  2008,  65  King  County  Jail 
prisoners  were  diagnosed  with  MRSA. 
“The  fact  that  it  develops  in  the  jail  doesn’t 
always  mean  it  was  caused  by  the  jail,” 
countered  Dr.  Jeffrey  Duchin,  with  the 
Public  Health  Department. 

In  the  case  of  prisoner  Douglas 
Gallagher,  physician  apathy  at  the  King 
County  Jail  caused  a delay  of  over  18 
months  in  the  treatment  of  his  tennis 
ball-sized  hernia.  Gallagher  was  in  the  jail 
awaiting  trial  on  burglary  charges  in  April 
2004.  The  hernia  caused  him  constant  and 
extreme  pain,  which  increased  consider- 
ably if  he  tried  to  walk  without  holding  the 
hernia  in.  When  he  was  handcuffed  with 
his  hands  behind  his  back,  such  as  when 
he  walked  to  and  from  court,  he  couldn’t 
hold  in  the  hernia.  Medical  Director  Ben 
Sanders  examined  him  but  did  nothing  to 
treat  his  condition. 

After  writing  24  complaints  over 
more  than  a one-year  period,  Gallagher 
filed  a civil  rights  lawsuit  in  federal  district 
court.  The  Washington  Civil  Fiberties 
Union  took  over  the  case,  and  in  Janu- 
ary 2006,  Magistrate  Monica  J.  Benton 
found  that  jail  personnel  had  been  delib- 
erately indifferent  to  Gallagher’s  serious 
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medical  needs  in  violation  of  the  Eight 
Amendment.  Only  then  did  medical  staff 
arrange  for  the  repair  of  his  hernia  at  the 
Harborview  Medical  Center  in  Seattle. 
See:  Gallagher  v.  Pine , USDC  WD  WA, 
Case  No.  2:05-cv-00648-MJP-MJB. 

A growing  number  of  complaints 
prompted  King  County’s  Ombudsman 
to  investigate  the  jail’s  pharmacy  in  2006. 
The  investigation  revealed  a number  of 
problems  - including  unauthorized  people 
allowed  in  the  medication  room,  narcotics 
dispensed  without  documentation  as  to 
who  took  them,  procedures  such  as  high 
blood  pressure  checks,  diabetic  blood 
sugar  checks,  tuberculosis  test  readings, 
alcohol  withdrawal  vital  sign  checks, 
pregnant  prisoner  blood  pressure  readings 
not  being  done,  unreasonable  delays  in 
refilling  prescriptions,  wrong  medications 
being  dispensed,  and  hostility  toward  staff 
who  spoke  out  on  behalf  of  prisoners’ 
welfare,  to  name  a few. 

An  unidentified  nurse  reported  that 
another  nurse  had  skipped  dispensing 
medication  to  about  70  prisoners  because 
she  didn’t  feel  like  it.  Even  so,  Medical 
Director  Sanders  denied  that  any  problem 
existed,  and  expressed  his  pride  in  the 
quality  of  healthcare  for  prisoners  at  the 
jail.  Of  course  he  wasn’t  on  the  receiving 
end  of  such  care. 

In  December  2003,  jail  prisoner  Da- 
mon Henderson  was  mistakenly  given  a 
fatal  dose  of  methadone  when  he  should 
have  received  medication  for  pain  caused 
by  sickle-cell  anemia.  And  in  January 
2004,  prisoner  Patrick  Harrington  died 
after  jail  staff  failed  to  timely  treat  his 
rampant  MRSA  infection.  Of  the  614 
medical  and  pharmacy  errors  reported 
at  the  King  County  Jail  in  2005,  more 
than  90  percent  were  medication-related 
mistakes. 

The  U.S.  Department  of  Justice 
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(DO  J)  investigated  conditions  at  the  King 
County  Jail  last  year.  After  two  surprise 
visits  the  DOJ  issued  a scathing  27-page 
report  in  November  2007  that  cited  gra- 
tuitous violence  against  prisoners  and 
substandard  medical  treatment.  The  medi- 
cal inadequacies  identified  were  similar  to 
those  in  the  King  County  Ombudsman’s 
report  - e.g.,  that  jail  medical  staff  failed 
to  adequately  assess  and  treat  prisoners’ 
acute  and  chronic  conditions,  provided 
prisoners  with  inadequate  emergency 
care,  insufficiently  managed  their  medica- 
tion, inadequately  treated  and  prevented 


the  spread  of  MRSA,  and  inadequately 
screened  incoming  prisoners.  The  report 
noted  that  five  prisoners  had  died  at  the 
jail  in  2007  - some  from  MRSA,  some 
from  suicide  and  one  from  an  untreated 
perforated  ulcer. 

Once  again,  King  County  officials 
retreated  into  denial.  Reed  Holtgeerts, 
director  of  the  county’s  Department  of 
Adult  and  Juvenile  Detention,  said  he 
did  not  believe  “that  any  of  the  issues 
identified  in  the  report  reach  the  level 
of  civil  rights  violations.”  King  County 
Executive  Ron  Sims  remarked  that  he 
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“remained  confident  that  the  county 
runs  a constitutionally  sound  facility.” 
Some  improvements  were  made  at  the  jail, 
however,  and  Holtgeerts  acknowledged 
that  it  “sounds  like  we  need  to  do  a little 
bit  better  job.” 

A 2004  investigation  of  the  Yakima 
County  Jail  identified  problems  similar 
to  the  deficiencies  cited  in  King  County. 
There,  the  state  Department  of  Health 
found  that  Yakima  Physicians,  Inc,  which 
provides  medical  treatment  at  the  facility, 
wasn’t  adequately  addressing  prisoners’ 
healthcare  needs.  The  report  suggested 
that  the  jail  conducts  intake  screenings 
when  prisoners  are  booked  because  intake 
assessments  were  taking  up  to  two  weeks. 
It  recommended  the  development  of  a 
list  of  over-the-counter  medications  that 
could  be  obtained  through  the  commis- 
sary to  reduce  the  number  of  prisoners 
who  sign  up  for  sick  call.  It  also  suggested 
that  a single  medical  director  be  hired  to 
improve  continuity  of  care,  and  that  ad- 
ditional clerical  staff  be  hired  to  ensure 
that  doctors  have  all  necessary  informa- 
tion before  seeing  patients. 

John  Maxwell,  an  attorney  who  rep- 
resents Yakima  Physicians,  Inc.,  said  the 
report  was  exaggerated.  He  took  denial  to 
a whole  new  level,  alleging  that  the  inves- 
tigation itself  was  the  problem  because  it 
somehow  rendered  medical  staff  unable 
to  provide  medical  care.  He  didn’t  explain 
his  reasoning. 

In  September,  2004,  29-year-old 
Zachary  Barbee  was  booked  into  the 
Jefferson  County  Jail  in  Port  Hadlock. 
His  hand  was  swollen  and  painful  due 
to  a splinter  in  his  right  pinkie  finger.  He 
repeatedly  requested  medical  care  but  Jail 
Superintendent  Steve  Richmond  ignored 
the  requests  for  more  than  60  hours.  When 


Barbee  was  finally  taken  to  a hospital  his 
finger  had  to  be  amputated. 

Barbee  filed  suit  in  federal  court  and 
refused  a settlement  offer  of  $50,000.  At 
trial  several  of  Richmond’s  subordinates 
testified  about  his  lack  of  concern  for 
prisoners,  but  even  so,  in  May  2006  the 
jury  found  for  the  county.  Now  Barbee, 
minus  a finger,  will  get  no  help  with  his 
medical  expenses;  further,  the  county  tried 
to  hold  him  responsible  for  about  $25,000 
in  litigation  costs. 

Charles  Leitch,  one  of  the  county’s 
lawyers,  said  he  thought  justice  had  been 
done  and  that  the  case  should  be  a “shot 
heard  round  the  county”  for  those  seek- 
ing compensation  for  injuries  caused  by 
county  employees  - apparently  suggesting 
that  the  county  shouldn’t  have  to  pay  for 
the  harm  it  causes. 

On  June  13,  2006,  the  District  Court 
denied  the  county’s  motion  seeking  to  re- 
cover its  legal  costs  from  Barbee,  holding 
it  was  unpersuaded  by  the  county’s  argu- 
ment that  the  suit  was  frivolous  or  had 
been  brought  in  bad  faith.  See:  Barbee  v. 
Jefferson  County , USDC  WD  WA,  Case 
No.  3:05-cv-05005-RBL. 

Ironically,  in  January  2004,  eight 
months  before  Barbee  arrived  at  the  jail, 
the  ACLU  had  settled  a class  action  suit 
against  Jefferson  County  to  improve  con- 
ditions at  the  facility,  including  healthcare 
as  well  as  sanitation  and  mail  and  griev- 
ance policies.  The  county  paid  $82,500  to 
the  ACLU  in  attorney  fees  and  costs.  See: 
Orndorff  v.  Jefferson  County , USDC  WD 
WA,  Case  No.  3:02-cv-05096-RBL. 

As  part  of  a long-standing  settle- 
ment in  a 1995  federal  class-action 
lawsuit  involving  the  Pierce  County  Jail, 
a court-appointed  physician,  Dr.  Steven 
Shelton,  was  supposed  to  issue  reports 
twice  a year  on  medical  care  at  the  facil- 
ity. His  last  report  was  issued  in  2005.  The 
court  removed  Shelton  in  July  2007  and 
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appointed  a new  medical  monitor,  Dr. 
Joseph  Goldenson. 

Dr.  Goldenson  issued  his  first  report 
in  January  2008,  which  found  “deficien- 
cies in  medical,  dental  and  mental  health 
staffing  at  the  lockup,”  according  to  an 
Associated  Press  article.  Dr.  Goldenson’s 
report  cited  over  20  areas  in  medical  ser- 
vices at  the  jail  that  did  not  meet  national 
standards.  Dental  care,  he  noted,  was  “to- 
tally insufficient”;  in  one  case  a prisoner 
with  a broken  tooth  had  waited  44  days 
for  treatment. 

Attorney  Fred  Diamondstone,  who 
represents  Pierce  County  jail  prisoners  in 
the  class  action  suit,  lauded  improvements 
at  the  facility  but  observed,  “The  court 
order  has  been  in  effect  for  12  years  and 
it’s  time  to  achieve  compliance.” 

Lack  of  Mental  Health  Treatment 

Psychiatric  care  in  Washington  jails  is 
also  woefully  inadequate.  Despite  a U.S. 
Department  of  Justice  report  which  found 
that  64  percent  of  prisoners  in  county  jails 
suffer  from  mental  disorders,  including 
depression,  mania,  psychotic  ailments  and 
other  problems,  jails  in  Washington  State 
have  largely  failed  to  implement  changes 
to  address  the  rising  number  of  mentally 
ill  prisoners. 

At  the  Spokane  County  Jail,  an  in- 
crease in  mentally  ill  prisoners  who  require 
medication  has  caused  pharmacy  costs  to 
soar  from  $125,000  in  1997  to  $600,000 
in  2005.  Even  though  there  are  about  350 
prisoners  in  the  jail  with  mental  health 
problems,  only  46  beds  are  available  in  the 
mental  health  unit.  Consequently,  there  is 
no  real  help  for  most  mentally  ill  prison- 
ers; there  is  also  little  follow-up  treatment 
when  they’re  released. 

Captain  Jerry  Brady  assessed  the  situ- 
ation and  said,  “We  treat  them,  medicate 
them,  get  them  pretty  stable,  and  then 
they’re  kicked  out  the  door.”  He  also 
recognized  that  the  lack  of  bed  space  for 
mentally  ill  prisoners  causes  them  to  be 
housed  in  the  main  population  at  the  jail, 
where  they  are  at  risk  of  being  victimized 
by  other  prisoners. 

“If  we  came  up  with  a better  alter- 
native [for  mentally  ill  prisoners],  we’d 
spend  half  the  money  we’re  spending 
now.  It  would  have  a significant  impact 
on  our  prison  populations,”  stated  Spo- 
kane County  Superior  Court  Judge  Tari 
Eitzen,  who  noted  that  60  to  75  percent 
of  the  county’s  jail  prisoners  suffer  from 
mental  illness. 

The  public’s  attention  was  focused 
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on  mentally  ill  prisoners  after  an  of- 
fender with  a lengthy  history  of  mental 
problems,  James  A.  Williams,  stabbed  a 
young  woman  to  death  just  ten  days  after 
he  was  released  from  the  King  County  Jail 
late  last  year. 

The  Department  of  Justice’s  2007 
report  on  the  King  County  Jail  found 
that  mental  health  personnel  only  evalu- 
ated suicidal  prisoners  once  a week  when 
they  should  be  evaluated  at  least  daily. 
The  report  noted  that  this  contributed  to 
unnecessary,  preventable  suicides  at  the 
facility,  including  two  in  2005. 

In  fact,  a female  prisoner  attempted 
suicide  by  overdosing  on  medication  while 
DOJ  inspectors  were  at  the  jail.  “Disturb- 
ingly, despite  the  unfolding  emergency, 
security  staff  did  not  call  for  medical 
help  for  a crucial  eight  minutes  after  the 
inmate  had  swallowed  the  medications,” 
observed  Rena  Comisac,  acting  director 
of  the  DOJ’s  Civil  Rights  Division. 

The  most  recent  suicide  at  a Washing- 
ton jail  occurred  on  April  2,  2008,  when 
an  unidentified  26-year-old  prisoner  hung 
himself  in  a shower  at  the  Pierce  County 
facility. 

As  with  the  rape  and  beating  of 
prisoners,  the  examples  included  above 


represent  only  a small  percentage  of  inci- 
dents that  have  occurred  in  Washington 
jails  over  the  last  several  years.  And,  as 
with  the  physical  and  sexual  abuse  of 
prisoners,  those  responsible,  in  this  case 
supervisors  and  politicians,  are  more 
content  to  deny  that  problems  exist  than 
to  remedy  them. 

Until  this  head-in-the-sand  attitude 
changes,  prisoners  will  continue  to  suffer 
and  die  unnecessarily  in  Washington  jails 
due  to  inadequate  medical  and  mental 
health  care,  and  public  apathy.  FJ 

Sources:  Associated  Press,  Bellingham 
Herald,  Everett  Herald,  Las  Vegas  Sun, 
Seattle  Post  Intelligencer,  Seattle  Times, 
Spokane  Spokesman- Review,  Tacoma 
News  Tribune,  Yakima  Herald- Republic, 
Department  of  Justice  Report  to  King 
County  Executive  Ron  Sims  (November 
13,  2007),  The  Stranger 
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This  issues  marks  PLN’s  19th  anni- 
versary of  continuous  publishing 
and  we  have  now  published  219  consecu- 
tive issues  of  PLN.  Few  magazines  even 
publish  ten  issues,  much  less  a hundred. 
Moreso  considering  the  obstacles  PLN 
has  faced  since  it’s  inception  of  being 
published  behind  bars,  with  a $50  bud- 
get, etc. 

When  we  first  started  it  was  easy  to 
thank  everyone  who  had  supported  PLN 
and  made  the  magazine  a success.  As  the 
years  passed  that  list  grew  longer  and 
longer  to  the  point  we  could  no  longer 
thank  everyone  individually.  And  along 
the  way  some  of  these  supporters  died.  We 
would  like  to  thank  everyone  who  has  sup- 
ported PLN  over  the  years:  our  writers, 
subscribers,  donors,  lawyers,  advertisers, 
staff,  volunteers  and  work  study  students. 
PLN  has  grown  slowly  but  steadily  over 
the  years  even  as  the  rest  of  the  prison 
press  collapsed  and  went  under. 

Today  PLN  has  six  full  time  employees 
and  a number  of  volunteers  and  work  study 
students  who  publish  the  magazine,  get  it 
to  readers  and  do  a lot  more  each  month. 
In  addition  to  the  magazine  there  is  also 
the  advocacy  we  do  on  behalf  of  prisoners, 
especially  with  the  media;  the  censorship 
litigation  (but  for  PLN’s  efforts  some 
300,000  prisoners  in  8 states  would  not  be 
receiving  the  publications  and  mail  they 
currently  receive),  investigative  reporting 
and  much  more.  We  look  forward  to  cel- 
ebrating our  20th  anniversary  next  year. 

The  cover  story  of  this  issue  is  part 
of  our  ongoing  series  of  articles  on 
conditions  and  issues  in  jails  around  the 
country.  Frequently  ignored  by  the  media 
and  advocates  alike,  the  jails  in  both  large 
cities  and  small  towns  are  often  even  big- 
ger pits  of  misery  and  human  rights  abuses 
than  state  and  federal  prison  systems. 
Unlike  prisons  which  are  often  in  rural, 
remote  parts  of  the  states,  jails  are  in  the 
cities  themselves,  close  to  the  nexus  of  me- 
dia, political  power  and  legal  resources.  As 
this  month’s  cover  story  notes,  it  is  not  just 
jails  in  the  deep  south  that  are  troubled, 
poorly  managed  and  corrupt,  but  those  in 
major  cities  around  the  country  have  the 
same  problems. 

PLN  just  ended  its  annual  fund- 
raiser and  it  raised  a total  of  $15,920  in 
donations  from  subscribers  which  met 
our  matching  grant  fundraiser  total  of 
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From  the  Editor 

by  Paul  Wright 

$15,000.  With  the  matching  grant  our 
fundraising  total  was  $30,920.  We  would 
like  to  thank  everyone  who  donated.  We 
are  using  the  funds  for  much  needed  tech- 
nological upgrades  in  our  office,  including 
updating  our  software  and  computers  and 
office  equipment. 

To  boost  our  circulation  we  are  once 
again  doing  our  subscription  madness 
campaign,  readers  can  purchase  gift  sub- 


scriptions for  new  subscribers  at  bargain 
rate  prices.  Help  spread  the  word  and  let 
people  know  about  PLN. 

We  are  still  tabulating  the  results  of 
our  reader  survey.  We  hope  to  report  the 
results  in  an  upcoming  issue  of  PLN. 
Thank  you  to  everyone  who  responded 
to  the  survey  as  well. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe.  FJ 


When  Courts  Get  it  Wrong:  Clark  v.  Beard 

by  Mumia  Abu  Jamal 


When  courts  decide  cases,  the 
most  important  elements  are 
the  law,  the  facts  and  how  to  apply  the 
relevant  law  to  the  facts. 

When  courts  err  in  any  of  these  ele- 
ments the  result  is  usually  one  that  can  be 
called  into  question,  since  it  results  in  an 
injustice  for  one  of  the  parties. 

Of  course  we  are  looking  at  this 
topic  in  terms  of  generalities.  The  courts 
are  tested  when  they  are  asked  to  decide 
questions  raised  by  parties  who  stand  in 
different  social  and  political  positions. 
Then  we  see  that  generalities  are  often 
subject  to  change,  to  preserve  power  rela- 
tions in  a given  relationship. 

Those  generalities  came  into  question 
recently  when  several  death  row  prisoners 
in  Pennsylvania,  whose  death  sentences 
had  been  reversed  by  “courts  of  compe- 
tent jurisdiction,”  tried  to  force  the  state 
to  remove  them  from  death  row  housing, 
where  they  remained. 

The  court  they  initially  chose  was 
the  Court  of  Common  Pleas,  the  trial 
level  court  which  sits  in  each  of  the 
state’s  67  counties.  Although  a court  of 
“extraordinary  jurisdiction,”  it  is  also  a 
court  composed  of  elected  jurists  who  are 
acutely  aware  of  the  social  and  political 
relationships  that  impact  the  elections  by 
which  they  keep  their  jobs,  and  thus  are 
loathe  to  upset  them. 

For  seven  men  on  the  state’s  most 
populous  death  row,  this  meant  filing  suit 
in  Greene  County,  Pennsylvania  - a rural, 
rustic  area  that  was  once  part  of  the  state 
of  Virginia,  which  has  perhaps  the  highest 
unemployment  in  the  state  and  the  lowest 
percentage  of  residents  of  color  (exclud- 
ing the  prison,  of  course). 

There  the  plaintiffs  received  relatively 


short  shrift,  for  the  judge  ruled  against 
the  claimants  in  all  respects  on  the  state’s 
demurrer,  holding  that  the  prisoners’ 
averments,  even  if  accepted  as  true,  did 
not  state  a claim  upon  which  relief  could 
be  granted. 

Among  those  averments  was  the 
claim  that  since  the  men’s  death  sentences 
had  been  reversed,  they  shouldn’t  be 
subjected  to  the  restrictions  of  solitary 
confinement  - including  limited  visita- 
tion and  lack  of  communal  religious  and 
educational  opportunities.  Further,  that 
the  very  nature  of  placement  on  death 
row,  especially  absent  a death  sentence, 
constituted  cruel  and  unusual  punishment 
as  well  as  psychological  trauma. 

Having  lost  at  the  trial  level  (actu- 
ally a trade-off  of  briefs  as  no  actual  trial 
occurred),  the  plaintiffs  appealed  to  the 
Commonwealth  Court,  a relatively  new 
court  which  handles  many  cases  brought 
both  against  and  by  the  Commonwealth  of 
Pennsylvania.  The  court  was  created  by  the 
state’s  1968  Constitution  and  came  into  ex- 
istence on  Jan.  1, 1970.  A three-judge  panel 
heard  the  prisoners’  appeal  and  issued  a split 
2-1  decision  on  February  13,  2007. 

The  majority  opinion  is  an  example 
of  the  “tough  luck”  jurisprudence  that 
has  marked  the  law  in  the  latter  days  of 
the  American  judiciary.  For,  although  the 
court  was  composed  of  three  women,  it 
spoke  with  a voice  that  was  indistinguish- 
able from  one  composed  solely  of  their 
more  hardened  male  brethren. 

The  majority,  composed  of  judges 
Mary  Hannah  Leavitt  and  Bonnie  B. 
Leadbetter,  affirmed  the  decision  of  the 
lower  court  by  determining  that  the  issue 
of  where  a prisoner  is  housed  is  within  the 
discretion  of  the  Department  of  Correc- 
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tions  (DOC);  that  a writ  of  mandamus 
does  not  issue  when  an  official  is  acting 
with  discretion;  and  that  under  the  U.S. 
Supreme  Court’s  decision  in  Sandin  v. 
Conner , 515  U.S.  472  (1995),  the  appellants 
had  no  liberty  interest  in  being  placed  in 
the  prison’s  general  population. 

The  majority  based  the  core  of  its 
ruling  on  its  interpretation  of  a state 
statute,  Section  2(a)  of  the  Act  of  June 
18,  1998,  P.L.  622,  61  P.S.  § 3002(a)  (Act 
80).  Under  this  and  related  sections  of  the 
Act,  the  majority  reasoned  that  once  the 
governor  signed  an  execution  warrant  for 
each  appellant,  the  DOC  was  compelled 
by  Section  3 of  Act  80  to  remove  the 
appellant  from  the  general  population. 
The  warrant  was  the  trigger  for  moving 
a prisoner  to  lockup  in  the  Capital  Case 
Unit,  the  majority  found,  but  not  the  key 
to  releasing  him  from  that  unit. 

The  lone  dissenter,  Judge  Rochelle 
S.  Friedman,  disagreed  with  the  major- 
ity’s reasoning  that  the  plaintiffs’  claims 
of  poor  physical  and  mental  health  were 
equivalent  to  allegations  of  being  held  in 
the  wrong  place.  “By  equating  the  two,” 
she  stated,  “the  majority  suggests  that 
parts  of  a prison  are  designed  to  cause 
human  illness  and  suffering  and  that  this 
would  not  be  cruel  punishment.” 

Courts  are  by  their  very  nature  con- 
servative institutions,  and  are  wont  to 
preserve  the  status  quo.  If  the  history  of 
the  law  proves  anything  it  is  that.  Judges, 
when  they  judge,  and  err  either  on  the 
facts  or  the  law,  are  almost  assured  of 
getting  it  wrong. 

The  majority  did  so  in  Clark  v.  Beard , 
918  A.2d  155  (Pa.  Cmwlth.  2007).  F* 


NY  Court  Dismisses  Prisoner’s  Assault  Claim, 
Voids  $500,000  Jury  Award 


On  March  15,  2007,  a New  York 
Civil  Court  dismissed  a lawsuit 
filed  by  Riker’s  Island  prisoner  George 
Craig,  who  alleged  that  the  City  was  li- 
able for  injuries  he  suffered  when  he  was 
attacked  by  another  prisoner  who  was 
apparently  in  an  area  of  the  jail  he  was 
not  supposed  to  be  in. 

Following  a jury  trial,  Craig  was 
awarded  $500,000  for  past  pain  and  suffer- 
ing. The  jury  found  that  the  City  of  New 
York  was  70%  liable  for  Craig’s  injuries 
and  the  attacker  was  30%  liable.  At  the 
close  of  trial  Craig  moved  for  a directed 
verdict  and  the  City  renewed  its  motion  to 
dismiss  for  failure  to  state  a claim. 

The  Court  granted  the  City’s  motion 
and  dismissed  Craig’s  motion  in  its  en- 
tirety. According  to  the  Court,  although 
municipalities  have  a duty  to  protect  pris- 
oners from  harm,  that  duty  is  limited  to 
those  risks  of  harm  which  are  reasonably 
foreseeable.  In  the  instant  case  the  Court 
held  that  Craig  failed  to  prove  the  attack 
was  foreseeable  and  that  jail  officials  knew 
or  should  have  known  he  was  in  danger. 

In  reaching  this  decision  the  Court 
noted  that  Craig  failed  to  call  any  wit- 


nesses from  the  City  Department  of 
Corrections,  including  guards  on  duty 
at  the  time  of  the  attack  or  officials  who 
could  have  testified  about  jail  policies  and 
procedures  in  effect  at  the  time.  Likewise, 
Craig  failed  to  present  any  documentation 
as  to  what  policies  or  procedures  existed 
for  such  circumstances  and  how  they  may 
have  been  violated. 

As  to  how  the  other  prisoner  reached 
Craig’s  area  of  the  jail  and  may  have 
moved  through  several  security  check 
points,  Craig  presented  only  his  own  opin- 
ions. This  apparently  carried  little  weight 
with  the  Court,  since  Craig  himself  testi- 
fied that  he  had  no  training  or  knowledge 
of  DOC  procedures.  Finally,  the  Court 
held  that  Craig  presented  no  credible 
evidence  that  anything  jail  officials  did 
or  did  not  do  was  the  proximate  cause  of 
the  injuries  he  suffered  as  a result  of  the 
attack.  The  jury  award  was  vacated. 

See:  Craig  v.  City  of  New  York,  Civil 
Court  of  the  City  of  New  York,  Bronx 
County,  15  Misc.3d  1 124(A),  841  N.Y.S.2d 
218  (Table),  2007  WL  1185654  (N.Y.  City 
Civ.Ct.),  2007  N.Y.  Slip  Op.  50829(U) 
(unreported).  FJ 
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Deadly  Staph  Infection  ‘Superbug’  Has  a 
Dangerous  Foothold  in  U.S.  Jails 


Dr.  Jeff  Duchin,  the  commu- 
nicable diseases  chief  for 
Seattle/King  County  Department  of 
Public  Health  holds  his  soap-lathered 
hands  in  an  attention-grabbing  newspaper 
cover  photo.  Above  his  dignified  image  is 
a highly  magnified  picture  of  fuzzy  bac- 
terium. The  bacterium  doesn’t  appear  to 
be  particularly  frightening,  but  it  is.  This 
“superbug,”  known  as  methicillin  resistant 
staphylococcus  aureus  (MRSA),  has  the 
power  to  disable,  disfigure  and  kill  the 
people  who  come  into  contact  with  it. 

Like  so  many  other  regional  and 
national  newspaper  and  magazine  stories 
about  MRSA’s  creeping  presence  in  the 
nation,  this  feature  in  the  Nov.  26, 2007,  is- 
sue of  the  Seattle  Times  was  chock-full  of 
useful,  preventative  information.  Among 
the  key,  common  sense  suggestions  were 
for  readers  to  remember  that  MRSA  isn’t 
limited  to  the  transfer  of  blood  or  bodily 
fluids.  While  not  airborne  in  the  way  that 
tuberculosis  is  (although  MRSA  has  been 
known  to  be  transmitted  by  sneezing), 
the  bacterium  spreads  with  tremendous 
ease  by  way  of  skin-to-germ  contact. 
The  article  advised  people  to  remember 
to  wash  their  hands  regularly;  to  avoid 
unbleached  public  washing  facilities;  not 
to  share  towels,  razors,  or  any  kind  of 
shared  drug  paraphernalia;  and  to  have 
the  “courage”  to  be  willing  to  ask  medical 


by  Silja  J.A.  Talvi 

personnel  if  they’ve  washed  their  hands 
before  touching  you. 

The  Centers  for  Disease  Control  and 
Prevention  CDC  has  rightfully  called 
MRSA  (pronounced  mer-sa)  the  “cock- 
roach of  bacteria.”  It  spreads  silently  and 
stealthily,  and  moves  quickly  from  one 
location  to  the  next.  Once  it’s  around, 
it’s  also  incredibly  difficult  to  get  rid  of 
because  this  virulent  mutation  of  staph  is 
resistant  to  all  but  the  most  rare  and  ex- 
pensive antibiotics.  Sometimes,  even  the 
super  drugs  don’t  work  against  this  su- 
perbug, resulting  in  some  19,000  deaths 
in  2005,  amounting  to  more  than  one  in 
five  of  the  estimated  94,000  Americans 
walking  around  MRSA  lurking  on  skin 
surfaces  and  in  nasal  cavities. 

Media  headlines  have  emphasized 
the  existing  or  potential  presence  of 
MRSA  in  hospitals  and  schools:  at  least 
three  students  are  known  to  have  died 
from  the  bacteria.  “[D]rug-resistant 
strains  of  the  bacteria  are  finding  new 
homes  in  the  community  — particularly 
among  kids,”  as  a recent  Time  article, 
“Staph  on  the  March,”  warned  readers. 

Given  this  level  of  justifiable  media 
and  public  attention  to  the  dangers  of 
MRSA,  it’s  remarkable  to  note  how 
little  attention  is  being  paid  to  the  kinds 
of  facilities  where  the  superbug  thrives 
and  spreads  the  fastest:  poorly  ventilated 


living  and  sleeping  quarters;  overcrowded 
rooms;  shared  mattresses,  toilets  and  show- 
ers; and  a preponderance  of  people  who 
arrive  with  poor  health,  drug  problems  and 
severely  compromised  immune  systems. 
Homeless  shelters  and  emergency  rooms 
serving  indigent  populations  are  among 
them,  but  there  is  no  question  that  the 
biggest  incubators  of  all  are  the  nation’s 
5,000-plus  prisons  and  jails. 

“MRSA  is  running  rampant  through 
prisons  and  jails  in  the  country,”  says  Paul 
Wright,  editor  of  Prison  Legal  News  and  co- 
editor of  the  newly  published  book  Prison 
Profiteers:  Who  Makes  Money  from  Mass 
Incarceration.  “Prisons  and  jails  have  histori- 
cally been  the  incubators  of  disease,  and  that 
trend  continues  today.  A disproportionate 
number  of  people  with  infectious  diseases, 
including  MRSA,  will  cycle  through  jails 
and  prisons  each  year.” 

The  exact  number  of  people  entering 
the  criminal  justice  system  with  either  the 
regular  or  superbug  version  of  staph  is 
unknown,  owing  to  a combination  of  fac- 
tors. For  one,  not  all  people  who  harbor  the 
bacterium  present  symptoms.  For  another, 
most  jails  and  prisons  do  not  regularly  test 
for  or  report  it. 

It  would  be  easy  to  dismiss  the  preva- 
lence of  MRSA  in  jails  and  prisons  as 
something  that  happens  to  people  who  are 
so  irresponsible  that  they  don’t  take  the 
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time  to  clean  themselves  or  their  cells.  But 
stereotypes  like  these  don’t  hold  true  once 
prisoners  are  actually  given  the  opportunity 
to  explain  or  demonstrate  what  their  living 
conditions  are  like.  Yes,  many  men  and 
women  enter  the  criminal  justice  system 
out  of  unstable,  impoverished  environments 
that  have  already  put  them  at  risk  because 
of  behaviors  attendant  to  high-risk  lifestyles. 
Like  most  Americans,  people  who  end  up 
behind  bars  don’t  actually  know  much  of 
anything  about  how  MRSA  is  spread,  what 
signs  of  infection  to  look  for  — or  even,  for 
that  matter,  that  the  bacterium  exists. 

Even  those  prisoners  who  understand 
how  MRSA  is  transmitted  and  who  seek 
the  proper  precautions  tend  to  find  that 
they  cannot.  Prisoners  with  obvious  signs 
of  infection  are  rarely  separated  from  the 
general  population  and  are  commonly 
told  that  they  are  simply  dealing  with 
pimples  or  spider  bites  when  they  com- 
plain about  sores  or  boils  on  their  body 
that  do  not  seem  to  heal. 

Such  was  the  case  when  I traveled  to 
the  state  women’s  prison  in  Grants,  N.M., 
in  2005.  The  prison,  run  since  the  early 
1980s  by  the  Corrections  Corporation  of 
America,  had  a veritable  epidemic  on  their 
hands,  something  that  even  some  staff 
admitted  to  me  under  the  condition  that 
I not  publish  their  names.  Many  women 
called  me  over  so  that  I could  witness  the 
jarring  sight  of  large,  oozing,  open  sores, 
usually  on  their  upper  legs.  None  of  the 
women  with  whom  I spoke  were  receiv- 
ing medical  treatment;  all  had  been  told 
that  their  sores  were  the  result  of  insect 
bites  or  their  own  unwillingness  to  stay 
clean.  The  women  complained,  in  hushed 


tones,  that  the  prison  had  yet  to  put  an 
emphasis  on  providing  enough  soap  and 
sanitary  conditions  to  stem  the  spread  of 
the  bacteria. 

Prisoners  across  the  nation  echo  these 
concerns.  It  is  not  unusual  for  me  to  hear 
(or  notice)  that  low-quality  soap  is  doled 
out  in  very  limited  amounts;  prisoners  rou- 
tinely complain  about  not  having  enough 
to  last  them  through  the  week.  Even  having 
access  to  soap  isn’t  a guarantee  of  being 
able  to  wash  one’s  hands  to  get  rid  of  sur- 
face germs,  because  the  tap  water  made 
available  to  prisoners  is  often  lukewarm  or 
cold.  The  same  is  true  for  the  availability  of 
bleach  to  clean  showers,  toilets,  as  well  as 
antiseptic  cleanser  for  shared  gym  equip- 
ment. Antibacterial  hand  cleansers  are  so 
rare  in  prisons  and  jails  as  to  be  notable 
when  they  are  available. 

In  Washington  state  prisons,  promi- 
nent signs  have  been  placed  to  warn 
prison  and  jail  employees  and  visitors 
alike  of  the  dangers  of  MRSA  infection 
in  the  facilities,  yet  prisoners  must  grow 
accustomed  to  lack  of  soap,  hot  water, 
and  unclean  showers  and  other  shared 
areas.  (Worse  yet,  the  possession  of  un- 
authorized, “contraband”  antibacterial 
gel  or  antiseptic  hand  wipes  is  actually  a 
punishable  offense!) 

In  most  jails  and  prisons,  topical 
salves,  gauze  and  bandages  are  rarely 
provided  to  prisoners  with  boils  or  sores 
that  could  well  indicate  MRSA  infec- 
tions. Many  jail  and  prison  employees  are 
overworked  and  delay  and  deny  prisoner 
requests  to  be  seen  and  treated  for  even 
the  most  obvious  health  problems.  Medi- 
cal co-pays  of  $5  to  $10  are  yet  another 


common  barrier,  because  many  prisoners 
simply  don’t  have  the  means  to  afford  what 
might  seem  to  be  a nominal  amount  in  the 
“free  world.”  Add  to  all  of  this  the  endless 
recycling  of  prison  mattresses  and  poorly 
cleaned  bedding  and  clothing,  and  it’s  easy 
to  see  why  jail  and  prison  environments 
are  ripe  for  the  spread  of  MRSA. 

States  known  to  have  particularly 
serious  outbreaks  of  MRSA  in  deten- 
tion facilities  include  Massachusetts, 
Michigan,  Pennsylvania,  Alabama,  Mis- 
sissippi, Ohio  and  California.  (The  latter 
lays  claim  to  unbearably  overcrowded  jails 
and  prisons  in  which  two-person  cells  are 
sometimes  packed  with  eight  people  and 
in  which  day  rooms  or  gyms  have  been 
converted  into  a crazy  jumble  of  bunk 
bed  “housing”  areas.) 

When  I traveled  in  early  2007  to 
research  the  women’s  jail  in  Los  Angeles 
County,  I entered  the  Lynwood  facility 
with  full  knowledge  of  the  reoccurring 
problem  of  large-scale  MRSA  infections 
in  what  has  become  the  nation’s  largest 
jail  system.  One  of  the  primary  reasons 
for  the  frequency  of  outbreaks  of  MRSA 
in  the  Los  Angeles  County  jail  system 
has  unquestionably  had  to  do  with  severe 
population  overcrowding. 

When  New  York  Times  reporter 
Brent  Staples  visited  the  Los  Angeles 
County  Jail  system  in  2004,  he  noted  that 
staph  infections  were  “raging  through 
the  cellblocks.”  Prisoners  crowded  at  the 
bars,  Staples  wrote,  to  show  him  their  le- 
sions, not  unlike  what  I had  witnessed  in 
the  women’s  prison  in  New  Mexico.  “[J] 
ails  that  cannot  organize  themselves  well 
enough  to  provide  clean  sheets  stand  little 
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“Superbug”  in  U.S.  Jails  (cont.) 


chance  of  success  against  heavyweight 
infectious  diseases  that  have  become  en- 
demic behind  bars  today.” 

Widespread  staph  infections  in  Los 
Angeles  County  jails  didn’t  just  happen 
to  coincide  with  Staples’  visit.  In  2003, 
the  Los  Angeles  County  Department  of 
Health  Services  investigated  an  outbreak 
among  prisoners,  citing  at  least  1,000 
cases  of  either  the  “regular”  kind  of  staph 
infection  or  MRSA  when  they  began  their 
research.  The  department  documented 
hundreds  of  new  cases  each  month  after 
the  original  investigation  was  under  way. 
Less  than  ten  percent  of  the  infected 
prisoners  were  believed  to  have  entered 
the  jail  system  with  the  staph  bacterium, 
which  meant  that  nine  out  of  ten  acquired 
staph  within  the  jail  setting. 

During  my  visit  to  the  Lynwood  facility, 
I walked  into  the  area  containing  what  are 
known  as  “in-transit”  holding  cells,  where 
prisoners  are  placed  when  they  are  en  route 
to,  or  returning  from,  court  hearings  in  vari- 
ous parts  of  the  county.  These  women  had 
already  been  booked  into  the  jail  and  could 
have  been  promptly  returned  to  their  hous- 
ing units,  but  staffing  constraints  mandated 
a “holding”  period.  I was  especially  alarmed 
to  see  that  more  than  20  women  were  con- 
strained in  one  small  cell.  Although  at  least 
a half-dozen  adjacent  cells  sat  empty,  these 
women  had  been  crammed  into  a space 
that  had  probably  designed  to  hold  six  to 
eight  prisoners,  at  most.  There  were  no  bars, 
only  something  that  looked  like  a Plexiglas 
window  with  a small  vent  on  the  bottom 
half.  Several  women  crammed  around  it, 
trying  to  get  gulps  of  fresh  air  - or  the  clos- 
est thing  approximating  it  inside  this  jail. 
These  utterly  miserable-looking  women  had 
squeezed  themselves  into  every  nook  and 
cranny  of  the  cell,  which  held  one  toilet  in 
the  back  and  a single  pay  phone.  There  were 
no  towels,  linens,  mattresses  or  antibacterial 
gel  in  this  cell. 

If  even  one  of  those  women  entered 
that  cell  harboring  tuberculosis  or  MRSA, 
it  would  be  more  than  likely  that  at  least 
one  other  person  would  acquire  an  infec- 
tion, something  that  almost  never  makes 
the  news  until  a full-blown  epidemic  is 
under  way  or  a major  lawsuit  threatens  to 
cost  a government  agency  a pretty  penny. 

The  notable  exception  where  media 
exposure  is  concerned  has  been  the  spread 
of  MRSA  to  guards  and  healthcare  work- 
ers. Among  many  other  similar  situations 
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in  local  jails  and  state  prisons,  prison 
employees  have  sued  over  unchecked  and 
unaddressed  MRSA  infections  that  spread 
to  spouses,  children  and  acquaintances. 
Lawsuits  across  the  country  have  empha- 
sized that  the  top-level  brass  have  shown 
disregard  for  educating  frontline  prison 
staff  about  MRSA,  including  informa- 
tion about  symptom  identification  or 
simple  prevention  strategies  - even  in  the 
midst  of  what  were  later  disclosed  to  be 
outbreaks  in  the  captive  population. 

There  have  been  many  outrageous 
cases  along  these  lines,  including  that  of 
prison  employees  hospitalized  for  long 
periods  of  time  because  of  resulting 
disabilities.  One  of  those  cases  included 
a nurse  in  the  Calhoun  County  Jail  in 
Michigan  who  acquired  MRSA  from  two 
prisoners  who  both  died  within  the  space 
of  13  hours.  One  of  those  prisoners  had 
sneezed  on  the  nurse  in  March  2005,  and 
she  developed  such  severe  complications 
from  the  ensuing  infection  that  part  of 
her  foot  was  amputated.  In  West  Palm 
Beach,  Fla.,  an  assistant  public  defender 
almost  lost  an  arm  to  MRSA  when  he 
contracted  the  disease  from  a client  in  a 
severely  overcrowded,  unsanitary  jail  in 
which  200  prisoners  contracted  the  su- 
perbug within  just  a three-month  span  in 
early  2004.  More  recently,  the  California 
Department  of  Corrections  and  Reha- 
bilitation was  fined  $21,000  for  failing 
to  take  appropriate  measures  to  prevent 
employees  at  the  massive  Folsom  State 
Prison  from  acquiring  MRSA  infections. 
Many  guards  were  hospitalized  before  the 
prison  administration  admitted  that  they 
had  an  outbreak  on  their  hands. 

From  2005  to  2006,  the  nonpartisan 
Commission  on  Safety  and  Abuse  in 
America’s  Prisons  looked  at  a multitude 
of  issues  and  crises  facing  the  American 
prison  system,  including  the  prevalence 
of  untreated  infectious  diseases.  The 
resulting  June  2006  report,  Confronting 
Confinement,  strongly  recommended  that 
prison  and  jail  systems  should  join  public 
health  providers  in  “the  common  project 
of  delivering  high-quality  healthcare  that 
protects  prisoners  and  the  public.” 

The  commission  went  further  to  insist 
that  every  detention  facility  in  the  United 
States  should  “screen,  test  and  treat  for 
infectious  diseases  under  the  oversight  of 
public  health  authorities  ...  and  ensure 
continuity  of  care  upon  release.” 

There  have  been  a few  moves  toward 
that  end  that  deserve  recognition,  includ- 
ing the  Broward  County  jail  system  in 


Florida,  which  developed  a program  in 
2004  to  identify  and  treat  each  infection 
in  order  to  stave  off  a larger  outbreak. 
Each  housing  unit  has  information  about 
MRSA,  including  color  photos  of  com- 
mon symptoms  related  to  the  infection. 
Staff  education  is  an  integral  part  of  this 
program,  and  cultures  are  taken  imme- 
diately of  any  prisoner  or  jail  employee 
suspected  of  harboring  staph.  If  cost-sav- 
ing is  the  ostensible  reason  behind  the  lack 
of  intervention  in  most  jails  and  prisons, 
Broward  County’s  model  highlights  the 
opposite.  Rather  than  deal  with  sky-high 
medical  costs,  the  very  real  risk  of  serious 
illness  or  death,  lawsuits,  prison  and  com- 
munity outbreaks,  jail  administrators  and 
medical  personnel  have  opted  for  a much 
more  logical  and  humane  approach. 

The  jail  system  spends  just  $28  for 
each  staph  culture  taken  and  to  treat  any 
infection  aggressively  by  means  of  medi- 
cation and  the  separation  of  an  infected 
person  from  the  general  jail  population 
until  the  person  has  recovered. 

As  noteworthy  as  it  is,  the  Broward 
County  model  is  exceptionally  rare  in  our 
prison-crazed  nation,  which  already  bears 
a crown  of  shame  for  the  incarceration 
of  more  people  per  capita  than  any  other 
country  in  the  world.  Mass  incarceration  is 
a foolish  and  primitive  approach  to  “public 
safety,”  and  the  most  common  underlying 
factors  in  prisoners’  lives:  mental  illness, 
poverty,  drug  addiction,  histories  of  trauma, 
unemployment,  unstable  housing  or  home- 
lessness, and  other  damaging  variables. 
Unfortunately  for  all  of  us,  the  overpopula- 
tion of  jails  and  prisons  is  widely  predicted 
to  worsen  over  the  next  several  years,  at 
great,  multitudinous  cost  to  our  society. 

People  deprived  of  their  liberty  as 
punishment  should  not  be  sentenced  to 
suffer  needlessly.  While  genuine  prison 
depopulation  and  meaningful  criminal 
justice  reform  will  take  untold  years  or 
decades  to  accomplish,  we  have  the  op- 
portunity to  reconceptualize  at  least  this 
one  aspect  of  incarceration  - and,  hope- 
fully, to  move  forward  from  there.  Namely, 
jails  and  prisons  should  be  viewed  as  an 
opportune  setting  in  which  trained  profes- 
sionals could  address  high-risk  behavior, 
intervention  and  the  effective  treatment  of 
health  and  medical  problems  (most  nota- 
bly in  the  prevalence  of  drug  addiction, 
mental  illness  and  infectious  disease). 

Considering  that  at  least  95  percent 
of  American  prisoners  will  eventually 
be  released  - at  over  650,000  people  per 
year  - local  governments  and  jail/prison 
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administrations  should  be  setting  their 
sights  on  the  value  of  educating  prisoners 
so  as  to  prevent  dangerous  epidemics  from 
raging  behind  prison  walls  and  beyond. 
Moreover,  improving  and  sanitizing  living 
conditions  in  jails  and  prisons  should  be 
seen  an  absolute  imperative  for  the  sake  of 
public  health  and  human  dignity. 

The  way  in  which  the  MRSA  super- 
bug in  prisons  continues  to  be  treated 
(or  untreated,  as  is  usually  the  case)  is 


a direct  and  ugly  consequence  of  the 
dehumanization  of  men,  women  and 
youth  locked  away  from  our  collective 
consciousness.  Indeed,  a “don’t  ask,  don’t 
tell”  approach  toward  the  deadly  MRSA 
infection  among  our  captive  populations 
is  ignorant  and  baffling  at  best,  callous 
and  sadistic  at  worst.  FI 
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$100,000  Damage  Award  Vacated  for  Seven-Year  Service  Delay 


The  Ninth  Circuit  Court  of  Ap- 
peals vacated  a $100,000  excessive 
force  judgment,  and  ordered  dismissal  of 
the  action  due  to  a seven-year  delay  in 
service  on  the  defendants. 

On  August  9,  1995,  Robert  Efaw  was 
confined  in  the  Navajo  County  Jail  in  Win- 
slow, Arizona  when  guards  Jack  Kerr  and 
Teresa  Williams  entered  his  cell  and  assaulted 
him.  He  was  struck  “more  than  20  times  in 
the  face,  throat,  and  head,  and  [the  guards] 
Tour-pointed’  him  by  handcuffing  his  hands 
and  feet  to  the  bed  with  his  arms  splayed 
above  his  head.  Plaintiff  was  hospitalized 
later  that  night.”  Kerr  prepared  an  “Offense 
Report”  that  claimed  Efaw  had  attacked  Kerr 
and  Williams  “when  they  entered  his  cell  and 
that  Kerr  hit  the  Plaintiff  and  shackled  him 
in  order  to  subdue  him.” 

On  July  29,  1996,  a federal  court  dis- 
missed Efaw’s  initial  lawsuit  on  technical 
grounds.  Efaw  then  secured  counsel  and 
filed  an  amended  complaint  on  October 
4,  1996  that  named  Kerr,  Williams  and 
several  other  defendants.  By  January  9, 
1997,  Efaw  had  served  all  but  Williams 
and  one  other  defendant,  who  were  no 
longer  employed  by  Navajo  County  when 
service  was  attempted.  Despite  being 
granted  an  additional  180  days  to  serve 
Williams,  Efaw  failed  to  do  so. 


Efaw’s  attorney  withdrew  in  1997  and 
new  counsel  did  not  appear  on  his  behalf 
until  April  2001 . In  the  interim,  Kerr  died 
in  1998.  On  August  13,  2003,  the  district 
court  granted  summary  judgment  to  all  of 
the  defendants  except  Kerr  and  Williams. 
On  September  9,  2003,  Williams  moved 
to  dismiss  herself  as  a party  under  FRCP 
4(m)  because  Plaintiff  had  failed  to  com- 
plete service  of  process.  The  court  denied 
the  motion  and  granted  Efaw  thirty  days 
to  serve  Williams.  Efaw  finally  completed 
service  within  the  allotted  time. 

The  case  proceeded  to  trial  with  Wil- 
liams as  the  only  remaining  defendant. 
The  court  excluded  Kerr’s  “Offense  Re- 
port” on  hearsay  grounds.  The  jury  then 
returned  a verdict 
in  favor  of  Efaw 
and  awarded  him 
nominal  and  com- 
pensatory damages 
of  $10,000  and  pu- 
nitive damages  of 
$90,000. 

Williams  ap- 
pealed and  the 
Ninth  Circuit  va- 
cated the  judgment 
and  ordered  dis- 
missal, finding  that 


the  district  court  had  abused  its  discretion 
in  denying  Williams’  motion  to  dismiss 
based  on  the  plaintiff’s  failure  to  comply 
with  FRCP  4’s  service  requirements.  The 
appellate  court  found  “the  length  of  the 
delay  was  extraordinary,”  and  held  that 
the  “Plaintiff  offered  no  reasonable  expla- 
nation for  his  seven-year  failure  to  serve 
defendant.”  The  court  also  noted  that  the 
“Plaintiff  was  represented  by  counsel  for 
a significant  portion  of  the  seven  years,” 
“there  is  no  evidence  in  the  record  that 
Defendant  knew  about  the  action  not 
withstanding  Plaintiff’s  failure  to  effect 
proper  service,”  and  “the  delay  prejudiced 
Defendant.”  See:  Efaw  v.  Williams , 473 
F.3d  1038  (9th  Cir.  2007).  F* 
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Underlying  the  purported  societal 
goal  of  prisoner  rehabilitation 
lurks  the  reality  of  what  impedes  it:  sys- 
temic violence  that  defines  the  adversarial 
relationship  between  all  men  and  women 
behind  bars,  prisoners  and  guards  alike. 

Driven  by  racial  animus,  drugs,  anger, 
gang  rivalry,  perceived  disrespect  and  lack 
of  public  accountability,  this  violence  ex- 
acts a heavy  toll  in  human  misery,  injury 
and  death.  The  fact  that  many  prisoners 
are  serving  lengthy  sentences  as  a result  of 
tough-on-crime  laws,  and  thus  feel  they 
have  little  to  lose,  is  also  a contributing 
factor. 

In  this  report  PLN  chronicles  some 
of  the  riots,  protests,  assaults  and  mur- 
ders that  gained  media  attention  in  36 
states  and  Canada  during  the  hot  summer 
months  of  June  through  August  2007, 
when  temperatures  soared  and  tempers 
flared.  A rising  tide  of  crowded  prisons, 
brutal  staff,  medical  neglect  and  long 
sentences  combined  with  judicial  and 
legislative  indifference  and  hostility  has 
resulted  in  a dramatic  rise  in  rebellions 
and  upsirings  throughout  the  American 
gulag.  Due  to  space  limitations,  this  article 
is  only  a snapshot  of  the  summer  months. 
More  happened  before  and  after  this  time 
period. 

This  article  does  not  include  any  staff- 
on-prisoner  assaults  that  were  reported 
over  the  same  time  period. 

Alabama 

Deteriorating  living  conditions  and 
a lockdown  at  the  Atmore  Holman  Cor- 
rectional Facility  sparked  a hunger  strike 
among  1,000  prisoners  that  began  on  Au- 
gust 5.  The  lockdown  had  been  imposed 
a week  earlier  after  two  prisoners  fought 
with  a guard,  resulting  in  minor  injuries. 

The  prisoners  were  upset  that  all  of 
them  were  being  punished  solely  because 
of  the  acts  of  a few.  Prison  spokesman 
Brian  Corbett  admitted  that  the  protest 
was  also  based  on  ongoing  complaints 
of  unresolved  plumbing  problems  and 
stopped-up  showers. 

Arkansas 

The  Miller  County  Correctional  Fa- 
cility experienced  a fight  over  a television 
remote  control  on  June  19,  2007.  Capital 
murder  suspect  Brandon  Stringer,  26, 
suffered  minor  puncture  wounds  and 
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Summer  of  Discontent 

by  John  E.  Dannenbevg 

scratches.  No  weapon  was  found. 

Less  fortunate  was  Forrest  City  fed- 
eral prisoner  Rigoberto  Lopez-Alvarado, 
29,  who  died  on  June  29,  three  days  after 
being  attacked  by  an  unidentified  fellow 
prisoner.  Bureau  of  Prisons  (BOP)  spokes- 
man Mark  Truman  reported  that  the 
facility  was  placed  on  lockdown  pending 
an  FBI  investigation.  Lopez-Alvarado 
was  serving  two  years  for  illegal  reentry 
into  the  United  States. 

Earlier,  on  June  4, 2007,  a 19-year-old 
guard  at  the  Cummins  Unit  was  stabbed 
five  times  by  prisoner  Kelvin  Barnes,  39, 
whom  he  was  escorting  to  a shower  area. 
Prison  officials  said  Barnes  likely  slipped 
out  of  his  handcuffs  and  inflicted  the 
injuries  using  a shank  made  from  fence 
wire.  He  was  transferred  to  the  Varner 
Supermax  Unit.  The  guard,  who  was  not 
named,  was  expected  to  recover. 

Arizona 

An  unidentified  guard  at  the  Arizona 
State  Prison  Complex  in  San  Luis  was  seri- 
ously injured  on  June  13  after  he  stopped 
to  talk  to  a prisoner  who  approached  him. 
Using  a knife  made  from  a shaving  razor, 
the  prisoner  slashed  the  guard’s  throat 
but  missed  his  carotid  artery.  According 
to  Arizona  DOC  spokeswoman  Katie 
Decker,  “He  was  losing  lot  of  blood.  The 
cut  did  a lot  of  muscle  and  tissue  damage.” 
The  guard  spent  two  days  in  the  hospital; 
the  prisoner  involved  in  the  attack  was 
not  identified. 

Well-armed  guards  got  the  upper 
hand  in  a riot  at  the  Graham  County 
Jail  on  July  4,  2007.  The  melee  broke  out 
after  Christopher  Harris  and  four  other 
prisoners  were  disciplined  for  attacking 
and  severely  beating  a fellow  prisoner  who 
had  refused  to  buy  something  for  them  at 
the  canteen.  Harris  was  already  pending 
trial  for  drug,  theft  and  gun  charges,  as 
well  as  aggravated  assault  with  a deadly 
weapon. 

In  response  to  the  attack,  Jail  Com- 
mander Tim  Graver  ordered  the  Tactical 
Response  Unit  (TRU)  to  punish  the  five 
prisoners  by  taking  away  their  clothes  and 
feeding  them  nutraloaf.  When  they  later 
started  banging  on  their  cell  doors,  the 
TRU  went  into  the  hall  and  fired  four  large 
canisters  of  pepper  spray  plus  150  pepper 
balls,  which  saturated  the  area. 

Separately,  in  July  2007  at  the  Lewis 


State  Prison  Complex  in  Buckeye,  an  un- 
identified prisoner  was  stabbed  multiple 
times  in  the  head,  neck  and  shoulder  by 
another  prisoner. 

An  August  3 screw-up  at  the  Saguaro 
Correctional  Facility  in  Eloy,  Arizona 
resulted  in  a fight  among  seven  Hawaiian 
prisoners.  An  employee  of  the  private 
prison,  which  is  run  by  Corrections 
Corporation  of  America  (CCA),  pressed 
a button  that  opened  twelve  cell  doors 
simultaneously.  One  prisoner  was  injured 
in  the  resulting  melee  while  another  was 
pepper-sprayed.  The  prison  had  been 
open  for  only  two  months  when  the  inci- 
dent occurred. 

At  another  Eloy,  Arizona  CCA  facil- 
ity, the  Red  Rock  Correctional  Center, 
a Hawaiian  prisoner  was  stabbed  in  an 
altercation  with  three  other  prisoners  on 
June  26,  2007. 

A riot  at  the  Yuma  County  Detention 
Center  on  August  26  in  the  maximum 
security  section  of  the  facility  resulted  in 
minor  injuries  and  about  $3,000  in  dam- 
age. Prisoners  who  were  allegedly  upset 
with  the  evening  meal  flooded  their  cells 
and  broke  more  than  a dozen  “shatter- 
proof” windows. 

California 

In  June  2007,  the  1,127  maximum- 
security  U.S.  Penitentiary  prisoners  at 
Atwater  staged  a food  strike.  Although 
they  wouldn’t  go  to  the  chowhall,  they  took 
three  cold  meals  per  day  in  their  cells. 

Up  to  65  prisoners  at  the  George 
Bailey  Detention  Facility  in  San  Diego 
flooded  their  cells  and  covered  and  broke 
windows  on  June  13.  They  were  reportedly 
upset  about  a disciplinary  lockdown.  K-9 
units  were  used  to  quell  the  three-hour 
disturbance,  which  did  not  result  in  any 
injuries. 

At  Folsom  state  Prison,  a life-sen- 
tenced prisoner  was  stabbed  to  death  in 
July  2007,  resulting  in  all  3,800  prisoners 
at  the  facility  being  placed  on  lockdown. 
The  victim  was  walking  to  class  after 
breakfast  when  he  was  repeatedly  stabbed 
with  a flat-metal  stock  sharpened  to  an 
11”  blade.  The  murder  prompted  prison 
officials  to  cancel  a graduation  ceremony 
for  prisoners  who  had  completed  educa- 
tional programs. 

On  July  21,  Orange  County  jail  pris- 
oner Dennis  Sprague,  35,  broke  a guard’s 
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nose  after  he  was  let  out  of  his  cell  to 
get  medication.  Sprague,  who  was  being 
held  for  a previous  assault,  is  now  jailed 
without  bond  on  the  more  serious  charge 
of  assaulting  a guard. 

Seventy  Black  and  Hispanic  prisoners 
rioted  on  the  yard  at  High  Desert  State 
Prison  in  Susanville  on  July  28,  2007.  Six 
were  taken  to  outside  hospitals  while  a 
seventh,  Jamal  Walker,  was  shot  in  the 
hip  by  a tower  guard  and  treated  in  the 
prison  infirmary.  His  hip  was  shattered. 
Most  of  the  other  prisoners  were  treated 
for  stab  wounds. 

Walker  was  kicking  another  prisoner 
in  the  head  during  the  four-minute  fight. 
Guards  fired  three  warning  shots,  then 
three  live  rounds.  Thirteen  shanks  were 
recovered  from  the  scene.  The  fight  was 
predictable,  as  a CDCR  lieutenant  had 
allegedly  ordered  Black  prisoners  into 
the  area  normally  habited  by  the  Norteno 
Hispanic  gang.  The  prisoners  protested 
but  were  forcibly  relocated;  the  riot  oc- 
curred soon  thereafter.  An  internal  affairs 
investigation  was  pending. 

In  a separate  incident  on  the  High 
Desert  Facility  C Exercise  Yard,  prisoner 
Christopher  John  Barton,  35,  was  stabbed 
on  July  23  by  two  other  prisoners  and 
died  an  hour  later.  One  on  his  attackers 
was  serving  a 15-year  sentence  for  assault 
with  a deadly  weapon  while  the  other  was 
serving  a life  sentence.  High  Desert  houses 
5,163  medium  and  maximum  security 
prisoners. 

Two  days  later,  one  lifer  attacked 
another  at  the  Mule  Creek  State  Prison 
in  lone.  Robert  Bardo,  37,  was  stabbed 
eleven  times  by  an  unnamed  49-year-old 
Los  Angeles  County  convict.  Bardo  was 
housed  in  a maximum-security  unit  at 
Mule  Creek  due  to  the  notoriety  attending 
his  crime  of  murdering  teenage  model  Re- 
becca Schaeffer,  of  the  sitcom  My  Sister 
Sam , in  1989.  Bardo  was  airlifted  to  a hos- 
pital in  stable  condition;  his  attacker  was 
placed  in  administrative  segregation. 

On  August  4,  2007,  the  California 
Correctional  Institution  in  Tehachapi 
went  on  lockdown  after  a prisoner  was 
stabbed  30  times  in  the  head,  chest  and 
abdomen  by  four  other  prisoners  in  the 
Level  IV  Maximum  Security  section  of 
the  prison.  The  unidentified  prisoner  was 
airlifted  to  an  outside  hospital. 

On  August  6,  Tehama  County  Jail 
prisoners  set  fire  to  a trash  container  in 
their  cell  block,  causing  an  evacuation  of 
the  facility.  No  one  was  injured. 

The  same  day,  Merced  County  offi- 
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cials  reported  that  a guard  suffered  minor 
injuries  when  he  broke  up  an  attack  on  a 
prisoner  by  two  others  at  the  John  Lator- 
raca  Adult  Correctional  Facility.  Guard 
Sam  Spangler  suffered  bruised  ribs.  The 
two  prisoners  involved  in  the  assault, 
Miguel  Guilar,  24,  and  Emilio  Garza,  32, 
were  members  of  the  Norteno  street  gang 
and  are  being  charged  with  assault  on  a 
peace  officer  with  gang  enhancements. 
As  a result  of  the  incident,  70  known 
Norteno  members  at  the  jail  were  placed 
on  lockdown  for  a week. 

At  the  Herman  G.  Stark  Youth 
Correctional  Facility,  a prisoner  struck 
a correctional  counselor  in  the  head  on 
August  14.  Also  in  August,  Richard  King, 
a prisoner  at  the  Bob  Wiley  Detention 
Facility  in  Tulare  County,  slipped  out 
of  his  restraints  and  used  them  to  at- 
tack 46-year-old  prisoner  Eric  Manfredi. 
Manfredi,  who  was  awaiting  trial  on  child 
pornography  and  molestation  charges, 
suffered  minor  injuries. 

Santa  Rita  (Alameda  County)  jail 
prisoner  Abdule  Graham,  31,  died  on 
August  21, 2007  after  a fight  in  a common 
shower  area  of  the  jail.  Curiously,  Gra- 
ham suffered  no  life-threatening  injuries 
and  may  have  died  from  an  undiagnosed 
pre-existing  medical 
condition.  Regard- 
less, prosecutors 
were  considering  fil- 
ing charges  against 
the  other  prison- 
er involved  in  the 
fight. 

Calipatria  State 
Prison  officials  an- 
nounced that  Ian 
Turek,  53,  was 
stabbed  to  death 
in  the  “A”  yard  on 
August  22  by  two 
other  prisoners.  Af- 
ter a guard  fired  a 
warning  shot  from 
a mini- 14  rifle,  a 
second  shot  hit  one 
of  the  assailants, 
who  was  hospital- 
ized with  injuries  to 
his  abdomen,  liver 
and  colon. 

Iowa 

Iowa  prisons 
were  the  scene  of 
multiple  attacks  on 
guards  in  July  and 


August  2007.  A guard  suffered  superficial 
injuries  in  an  assault  at  the  Oakdale  Iowa 
Medical  and  Classification  Center;  addi- 
tionally, several  guards  were  injured  at  the 
Anamosa  State  Prison  following  scuffles 
with  prisoners. 

One  Anamosa  incident  began  with  a 
fight  between  prisoners  Victor  Delgado, 
19  and  Christian  Munoz,  20,  on  August 
6.  When  another  prisoner,  Miguel  Perea, 
began  talking  in  Spanish  to  Delgado  and 
Munoz  as  they  were  being  escorted  to 
segregation,  guards  ordered  Perea  to  cease. 
Instead,  Perea  punched  a guard  in  the  face 
several  times  and  had  to  be  restrained.  As 
he  was  being  taken  to  medical  he  kicked 
another  guard.  The  guard  he  had  punched 
was  sent  to  a hospital,  and  the  facility  was 
placed  on  lockdown. 

Two  earlier  incidents  at  the  facility, 
on  July  25,  2007,  involved  three  guards 
and  two  prisoners.  Prisoner  Matthew 
Crawford  refused  orders  to  stay  out  of 
a restricted  area  and  became  combative, 
while  prisoner  Eric  Peppers  intervened  and 
assaulted  several  guards.  Both  Crawford 
and  Peppers  were  placed  in  segregation. 

In  another  altercation  at  Anamosa 
that  occurred  on  July  21,  prisoner  Oscar 
Gonzales  sent  a guard  to  the  hospital  after 
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seriously  assaulting  him.  The  unidenti- 
fied guard  suffered  bruises  on  his  face 
and  chest. 

The  incident  at  the  Oakdale  facility 
involved  prisoner  Larry  De  Wayne  Smith, 
26,  who  cut  a guard’s  arm  with  a 9”  piece 
of  sharp  metal  wire  on  July  27,  2007. 
Smith,  already  serving  time  for  attempted 
murder,  was  prosecuted  for  the  attack  and 
pled  guilty  in  January  2008. 

Idaho 

Prisoner  Peter  Curtright,  21,  was 
murdered  at  a medium  security  prison  in 
Boise  on  August  1.  Ada  County  Sheriff 
Gary  Raney  stated  that  Curtright  died 
from  an  assault  from  unknown  assailants. 
He  was  killed  in  the  locker  room  of  the 
gym  at  the  1,500-bed  facility.  Curtright 
had  been  serving  a life  term  for  aggravated 
assault  and  robbery,  but  was  eligible  for 
parole  in  seven  years. 

On  August  26,  Johnson  County  Jail 
prisoner  Karl  Anderson,  38,  rushed  a 
deputy  who  opened  his  cell  door,  then 
spit  on  a guard  while  being  placed  in  a 
restraint  chair.  He  was  charged  with  as- 
sault with  bodily  fluids,  a felony. 

Also  in  August  2007,  Deputy  Virgil 
Adams  was  found  unconscious  and  bleed- 
ing from  his  nose  on  the  floor  of  the  Twin 
Falls  County  Jail.  He  had  been  struck  by 
prisoner  Brian  Cavanaugh  while  escorting 
him  back  to  his  cell  from  church.  The  day 
before,  Cavanaugh  had  been  sentenced  to 
five  years  for  aggravated  battery. 

Illinois 

On  June  1,  2007,  46  prisoners  at  the 
Tri-County  Correctional  Center  in  Ullin 
locked  themselves  in  a room  and  set  fire  to 
mattresses  and  books.  They  were  rousted 
about  an  hour  later  when  tear-gas  was 
fired  into  the  room.  The  226-bed  facility, 
which  houses  both  male  and  female  pris- 
oners, is  privately  run  by  GEO  Group.  No 
one  was  injured  but  charges  were  being 
considered. 

Indiana 

At  the  Pendleton  Correctional  Facil- 
ity, 25-year  veteran  guard  Loren  “Jerry” 
Hartley  was  attacked  on  August  7 by 
400-pound  prisoner  Scott  Nicholson. 
Nicholson,  who  is  a diabetic  and  missing 
his  left  hand,  stood  up  in  his  wheelchair 
and  beat  Hartley  with  its  armrest.  Hartley 
suffered  deep  lacerations. 
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Nicholson  was  set  to  stand  trial 
one  month  later  on  charges  that  he  had 
murdered  a fellow  prisoner  at  the  Miami 
Correctional  Facility,  using  a part  from 
his  wheelchair  as  the  weapon.  Already 
serving  42  years,  Nicholson  had  vowed 
to  kill  again  if  he  was  not  given  the  death 
penalty. 

On  August  28,  an  unidentified  Pend- 
leton prisoner  was  stabbed  three  times  in 
the  back  in  the  facility’s  dining  hall.  The 
weapon  used  to  inflict  the  injuries  was 
recovered.  “I’m  certain  they’ll  be  pursu- 
ing outside  criminal  charges  in  regard 
to  this  case,”  said  Neil  Potter,  a prison 
spokesman. 

Kansas 

A fight  in  mid- June  2007  at  the  U.S. 
Penitentiary  in  Leavenworth  resulted  in 
two  prisoners  being  injured.  The  facility 
was  placed  on  lockdown  after  two  groups 
of  the  prisoners’  friends,  numbering 
around  30  each,  faced  off  in  the  yard. 

In  July,  the  Lansing  Correctional 
Facility  was  placed  on  lockdown  after  a 
female  employee  was  attacked  by  a pris- 
oner. Commissary  manager  Pam  Bonner 
suffered  cuts  to  her  neck,  arms  and  face. 
Two  other  prisoners  in  the  maximum  secu- 
rity unit  intervened  and  rescued  her. 

Louisiana 

The  high-security  federal  prison  in 
Pollock  was  twice  placed  on  lockdown 
in  July  2007.  Following  an  earlier  fight 
between  two  prisoners  that  caused  a 
lockdown,  the  facility  was  locked  down 
again  after  two  prisoners  were  stabbed  in 
the  stomach.  The  injuries  occurred  on  the 
recreation  yard,  and  the  prisoners  were 
hospitalized.  A third  prisoner  was  treated 
for  minor  cuts. 

Massachusetts 

At  the  Essex  County  House  of  Cor- 
rection in  Middleton,  seven  prisoners, 
who  were  already  in  segregation,  used 
their  shackles  to  injure  five  guards  in  a 
melee  on  June  7.  County  Sheriff  Frank 
Cousin,  Jr.  reported  that  the  four-minute 
attack  was  “carefully  coordinated  and 
planned.”  The  prisoners  had  been  taken 
to  the  shower  area,  but  slid  out  under 
the  shower  stalls  and  used  their  leg  irons 
and  handcuffs,  which  had  been  removed, 
to  assault  the  guards.  Other  improvised 
weapons  included  brooms,  a toilet  plunger 
and  a chair.  The  whole  event  was  caught 
on  camera.  Two  of  the  injured  guards 
received  serious  head  wounds. 


The  seven  prisoners  involved  in  the 
attack,  Eddy  Lopez,  Miguel  Diaz,  Raul 
Carraquillo  Llanos,  Angel  Andrades, 
Alexis  Maldonado,  Jurrell  Laronal  and 
Juan  Rivera,  were  arraigned  on  new 
charges  of  assault  and  battery  on  correc- 
tions officers.  During  a subsequent  cell 
search,  one  guard  suffered  a sprained  wrist 
while  another  was  bitten  by  a dog  that  was 
used  during  the  search. 

In  a special-needs  unit  at  SCI  Som- 
erset on  August  3,  2007,  two  prisoners 
refused  to  leave  their  cell  for  more  than  10 
hours,  resulting  in  the  facility  being  placed 
on  lockdown  while  prison  officials  dealt 
with  the  situation.  When  one  of  the  pris- 
oners attacked  the  other,  guards  moved 
in  and  extracted  them  from  the  cell.  No 
injuries  were  reported. 

Maryland 

On  June  1 , eighteen  prisoners  were  in- 
jured in  a major  fight  at  the  Metropolitan 
Transition  Center  (MTC)  in  Baltimore. 
Nine  had  potentially  life-threatening  stab 
wounds;  three  were  in  critical  condition. 
The  fight  was  between  two  rival  gangs, 
with  10  prisoners  in  one  group  and  35 
in  another.  Guards  later  appeared  with 
shotguns  to  maintain  order. 

The  following  day,  two  prisoners 
went  at  it  with  knives  in  the  1,300-bed 
maximum  security  Jessup  Correctional  In- 
stitution. Both  suffered  torso  stab  wounds 
and  were  hospitalized. 

On  August  16,  2007,  another  fight 
among  prisoners  on  the  exercise  yard  at 
Jessup  sent  seven  to  the  hospital  with  stab 
wounds.  While  no  staff  were  injured  in 
either  event,  a representative  of  the  guards 
union  expressed  hope  that  the  planned 
hiring  of  155  new  guards  would  reduce 
prison  violence.  There  were  105  prisoner- 
on-staff  assaults  reported  in  2006  at  three 
Maryland  prisons. 

Three  prisoners  at  the  Maryland 
Correctional  Institution  in  Sharpsburg 
were  hospitalized  for  injuries  suffered  in 
two  fights  on  June  9.  Guards  found  six 
weapons  at  the  yard  fight  scene.  Approxi- 
mately one  hour  later,  another  prisoner 
was  injured  in  a separate  incident  in  a 
different  yard. 

More  violence  erupted  at  the  Sharps- 
burg facility  a week  later,  when  guards 
had  to  use  tear  gas  to  break  up  two  fights. 
Sixteen  prisoners  were  injured,  one  with 
serious  stab  wounds.  As  many  as  225 
prisoners  were  involved  in  the  clashes, 
which  were  described  by  prison  officials 
as  “simultaneous  fights.” 
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Michigan 

Otsego  County  jail  prisoner  James  J. 
Platte,  Jr.,  30,  was  charged  with  aggravated 
assault  with  intent  to  commit  great  bodily 
injury  after  he  beat  his  cellmate,  Keith 
Cherniak,  49,  with  his  fists  and  a milk 
crate  on  June  14,  2007. 

Platte  was  already  pending  trial  on  an 
attempted  murder  charge  and  had  a recent 
drug  conviction.  Cherniak  lost  four  teeth. 
Sheriff  James  McBride  said  the  incident 
happened  because  the  jail  was  20  prisoners 
over  capacity.  “You  can’t  watch  every  area 
of  the  jail,”  he  said. 

Minnesota 

Sex-offender  Douglas  Dettman,  55, 
was  injured  in  a serious  assault  that  in- 
volved several  prisoners  at  the  Stillwater 
Prison  in  June  2007.  The  cell  hall  was 
locked  down  following  the  fight. 

Mississippi 

The  maximum  security  Mississippi 
State  Penitentiary  at  Parchman  ex- 
perienced a killing  on  July  25,  when 
26-year-old  double-murderer  Donald 
Reed,  Jr.  was  fatally  stabbed  14  times 
in  the  head,  chest,  thigh,  shoulder,  back 


and  fingers  while  in  an  exercise  pen.  Two 
other  prisoners  were  seriously  injured  in 
the  fight,  in  which  ten  prisoners  attacked 
seven  others. 

Just  over  a month  later,  on  August  28, 
2007,  another  Parchman  prisoner,  Earnest 
Lee  Hargon,  who  had  been  sentenced  to 
death,  was  fatally  stabbed  by  fellow  pris- 
oner Jessie  Wilson.  Hargon  was  cleaning 
outside  Wilson’s  Unit  32  cell  when  Wilson 
broke  out  and  stabbed  him  30  times. 

In  Gulfport’s  Harrison  County  Jail, 
prisoner  Cedric  Grayer  attacked  female 
guard  Carol  Stewart  on  July  27.  Grayer 
was  awaiting  trial  on  vehicle  theft  and 
drug  possession  charges;  he  now  faces  the 
additional  charge  of  assault  on  a peace 
officer.  Warden  Don  Cabana  blamed 
increased  unrest  at  the  jail  on  higher  num- 
bers of  gang  members  in  the  facility. 

The  previous  month,  on  June  24, 
Jeffery  Hargro,  a prisoner  at  the  Jackson 
Co.  Adult  Detention  Center,  attacked  a 
guard  who  had  stepped  on  his  foot.  The 
guard  claimed  it  was  an  accident  but 
Hargro  became  combative.  He  hit  his  head 
during  the  fight,  which  required  stitches. 
Hargro  faces  a new  charge  of  assault  on 
an  officer. 


Missouri 

Prisoner  Pleasant  J.  Hurst,  48,  was 
killed  in  a fight  in  the  gymnasium  of  the 
South  Central  Correctional  Center  on 
August  4,  2007.  He  was  serving  52  years 
for  child  molestation  and  kidnapping, 
and  had  served  two  prior  prison  terms 
for  sodomy  and  sexual  abuse.  Authori- 
ties suspect  the  fatal  attack  may  have 
been  motivated  by  the  nature  of  Hurst’s 
offenses. 

Montana 

On  August  8,  a small  riot  in  the  form 
of  a food  fight  erupted  among  seven 
“hard-core”  prisoners  in  a 22-bed  area 
at  the  Lewis  and  Clark  Detention  Center 
in  Helena.  The  prisoners  were  throw- 
ing their  dinners,  stuffing  food  into  the 
drains  and  destroying  other  prisoners’ 
property.  The  jail  was  locked  down  and 
a K-9  unit  brought  in  to  control  the  situ- 
ation. Sheriff  Cheryl  Liedle  complained 
that  recent  disturbances  resulted  in  part 
because  85  prisoners  were  held  at  the  53- 
bed  facility. 

Just  three  weeks  earlier,  a prisoner 
had  damaged  part  of  the  fire  sprinkler 
system  and  flooded  the  jail. 
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Summer  of  Discontent  (cont.) 


New  Jersey 

In  early  June,  a prisoner  was  stabbed 
and  hospitalized  after  a fight  at  the  Gar- 
den State  Youth  Correctional  Facility.  The 
facility  was  locked  down. 

Two  prisoners  were  inexplicably 
double-celled  in  the  mental  health  ward 
of  the  Passaic  County  Jail  in  July  2007. 
As  a result,  19-year-old  Samuel  Ramos 
is  now  charged  with  murdering  Ramon 
Aponte,  50.  A Sheriff’s  spokesman  said 
the  two  were  housed  together  because  they 
had  similar  classifications.  Apparently  the 
Sheriff  believed  that  housing  two  suicidal 
mentally  ill  prisoners  together  was  reason- 
able. The  unit  they  were  in  had  24-hour 
surveillance  cameras,  which  apparently 
were  not  monitored. 

On  July  20,  2007,  two  guards  were 
injured  at  the  South  Woods  State  Prison 
after  being  assaulted  by  prisoner  James  L. 
Harvey  during  a transport.  Harvey,  whose 
criminal  background  includes  aggravated 
assault,  terrorist  threats,  armed  robbery 
and  weapons  offenses,  was  transferred  to 
New  Jersey  State  Prison  in  Trenton. 

New  Mexico 

According  to  officials  at  the  Southern 
New  Mexico  Correctional  Facility,  the 
June  17  murder  of  prisoner  Freddie  San- 
chez, 46,  was  gang  related.  New  Mexico 
police  were  investigating  while  the  459-bed 
prison  remained  on  lockdown. 

On  June  23,  2007,  a disturbance 
occurred  at  the  Cibola  County  Deten- 
tion Center.  Details  were  sketchy,  but 
the  SWAT  team  from  the  Western  New 
Mexico  Corrections  Facility  was  called 
in  to  assist.  No  injuries  were  reported. 
“It’s  summer  time,  and  the  inmates  sim- 
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ply  had  some  complaints  about  different 
things,”  stated  David  Ulibarri,  the  County 
Manager. 


New  York 

An  unnamed  prisoner  was  injured  in 
a fight  at  the  Otsego  County  Jail  on  June 
5.  Prisoner  Conrad  W.  Callender,  20,  was 
charged  with  second-degree  assault,  a 
felony  offense  that  can  carry  up  to  seven 
years  on  top  of  his  three-year  term  for 
drug  possession.  The  prisoner  he  attacked 
was  treated  at  an  outside  hospital. 

Bradford  County  Prison  was  the 
site  of  a July  24,  2007  fight  between  two 
prisoners  that  was  broken  up  by  guards. 
Jonathon  M.  Evans,  20,  and  Timothy  S. 
Hendershot,  42,  fought  in  a cell  and  had 
to  be  separated. 

In  the  Schenectady  County  Jail,  four 
18-year-old  prisoners  beat  17-year-old 
Zechariah  Fay  on  August  15  without 
intervention  by  guards.  Jullian  Vanness, 
Nicholas  Coons,  Nicholas  Price  and 
Corinth  Snipes  were  charged  with  felony 
gang  assault.  Fay,  who  had  been  in  jail 
only  one  day  for  possession  of  marijuana 
and  theft,  suffered  a broken  cheek  bone 
during  the  attack,  which  lasted  more  than 
40  minutes.  Jail  guard  David  Teller  later 
resigned  due  to  lax  oversight  which  al- 
lowed the  brutal  assault  to  occur. 

Nevada 

Churchill  County  jail  prisoner  An- 
thony Spina,  67,  was  charged  with  battery 
with  intent  to  kill  when  he  stabbed  fellow 
prisoner  Walter  Anderson  on  June  21, 
2007  with  a pencil.  Spina  was  await- 
ing trial  for  a shooting  death  and  was 
transferred  to  the  Nevada  State  Prison  in 
Carson  City  for  safekeeping. 

In  late  August,  Jeffrey  Wronek,  48, 
incarcerated  at  the  Douglas  County  Jail, 
assaulted  jail  sergeant  Robert  Duffy.  Sgt. 
Duffy  had  observed  Wronek  peeling  paint 
chips  from  the  floor  in  a mental  health 
holding  cell,  and  told  him  to  stop.  Wronek 
struck  Duffy  in  the  ensuing  confrontation; 
he  now  faces  additional  felony  charges. 

North  Carolina 

Eleven  prisoners  were  injured  in  a 
July  17  melee  at  Raleigh’s  Wake  County 
Jail.  Seventeen  of  41  prisoners  charged 
with  violent  crimes  were  sleeping  on 
the  floor  of  the  overcrowded  maximum 
security  cell  block  on  the  eighth  floor. 
The  dispute,  which  may  have  started  over 
laundry,  resulted  in  13  prisoners  facing 
felony  charges  for  rioting  and  assaulting 


three  guards,  one  of  whom  was  injured. 
The  jail  held  97  prisoners  over  its  capacity 
of  577  at  the  time. 

North  Dakota 

North  Dakota’s  520-bed  prison  was 
locked  down  in  July  2007  after  a fight,  to 
search  for  weapons.  Disturbances  result  in 
lockdowns  about  once  a year,  said  Warden 
Tim  Schuetzle. 

Ohio 

On  June  9,  40-year-old  Rodney 
Starcher  was  killed  by  his  unidentified 
cellmate  in  a segregation  cell  at  the  Pick- 
away Correctional  Institution.  Starcher 
was  serving  a one-year  sentence;  an  inves- 
tigation is  being  conducted  by  the  State 
Highway  Patrol. 

Also  in  June,  a rookie  guard  at  the 
Lebanon  Corr.  Institute  was  assaulted, 
seriously  injured  and  flown  by  AirCare 
to  a hospital  in  Dayton.  Jared  White,  23, 
was  attacked  by  prisoner  Jerome  Brown, 
who  was  serving  20  years  to  life. 

Oklahoma 

Two  dozen  prisoners  rioted  at  the 
overcrowded  Kay  County  Jail  on  August 
4,  resulting  in  a guard  being  hospitalized 
for  smoke  inhalation.  Prisoners  in  one  pod 
of  the  108-bed  jail  were  upset  because  they 
were  not  fed  first,  and  because  four  men 
were  housed  in  two-man  cells.  With  136 
prisoners  and  two  guards,  things  got  out 
of  hand  and  $50,000  in  property  damage 
resulted. 

A similar  incident  occurred  at  the 
65-bed  Pittsburgh  County  Jail  on  June  26, 
2007,  where  105  prisoners  were  housed, 
and  resulted  in  $10,000  in  damage.  The 
eight-hour  riot  involved  about  40  prison- 
ers and  was  attributed  to  overcrowding. 

On  August  10,  dozens  of  armed 
officers  from  the  Oklahoma  City  Police 
Department  and  County  Sheriff’s  office 
were  called  in  to  quell  a melee  at  the  Okla- 
homa County  Juvenile  Detention  Facility. 
Several  staff  members  were  assaulted  by 
at  least  five  youth  wards,  who  temporarily 
barricaded  themselves  in  the  facility.  The 
standoff  ended  without  further  violence. 

Life-sentenced  prisoner  John  Pierce 
was  fatally  stabbed  by  four  fellow  prisoners 
at  the  Dick  Conner  Correctional  Center  on 
August  14.  State  official  Jim  Rabon  stated 
there  had  been  five  prisoner  homicides 
between  July  1,  2006  and  May  1,  2007  in 
the  Oklahoma  prison  system.  In  addition, 
there  were  1,142  prisoner-on-prisoner  as- 
saults and  189  assaults  on  staff. 
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Pennsylvania 

The  250-man  Luzerne  County  prison, 
overcrowded  with  600  prisoners,  was 
locked  down  on  June  15,  2007  when  gang 
members  instigated  disturbances.  In  one 
incident,  prisoners  tried  to  push  guards 
into  a cell.  The  next  day  a dozen  prisoners 
refused  to  lock  up  and  made  death  threats. 
Disciplinary  charges  were  filed  against  42 
prisoners.  All  were  found  guilty. 

In  Philadelphia’s  Curran-Fromhold 
Correctional  Facility,  a guard  was  stabbed 
three  times  in  the  back  on  August  16  while 
attempting  to  break  up  a prison  fight.  A 
total  of  five  guards  were  sent  to  the  hos- 
pital with  minor  injuries.  The  facility  was 
locked  down  and  searched. 

A prisoner  was  stabbed  to  death  at  the 
Federal  Detention  Center  in  Center  City 
on  August  25,  2007.  No  further  details 
were  available. 

At  the  House  of  Corrections  in  Phila- 
delphia, prison  guard  Patricia  Brown, 
48,  was  attacked  by  several  prisoners  on 
August  8.  They  threw  a sheet  over  her 
head  and  tried  to  force  her  into  a cell;  she 
suffered  back,  face  and  neck  injuries.  The 
attack  occurred  the  day  before  a federal 
court  hearing  on  prison  overcrowding. 

The  following  day,  four  prisoners  at 
the  Allegheny  County  Jail,  Howard  Kelly, 
Dawaan  Smith,  Chester  White  and  Glenn 
Davenport,  severely  beat  fellow  prisoner 
George  Kevin  Hooper.  Hooper  was  hos- 
pitalized in  critical  condition  with  head 
injuries.  His  attackers  were  charged  with 
attempted  homicide. 

Also,  two  staff  members  and  two 
residents  at  a privately- operated  juvenile 
detention  facility  in  Pittston  Township 
were  taken  to  hospitals  following  a June 
17  riot  that  involved  13  youthful  offenders. 
More  than  100  law  enforcement  officers 
responded  to  the  incident;  14  other  minor 
injuries  were  reported.  Luzerne  County 
has  a 20-year,  $58  million  lease  to  house 
juveniles  at  the  facility,  which  is  owned  by 
Pennsylvania  Child  Care  LLC  and  run  by 
Mid- Atlantic  Youth  Services  Corp. 

South  Carolina 

There  were  three  disturbances  at  the 
Anderson  County  Detention  Center  in 
June  and  July  2007.  In  one,  prisoner  Ed- 
die B.  Lindsey,  42,  struck  prisoner  Jason 
A.  Cottrell,  28,  in  the  head  with  a broom 
handle  on  July  25.  Earlier,  on  July  17,  pris- 
oner Anthony  Patrick  Dwyer,  35,  threw 
prisoner  John  G.  Dennis,  47,  on  his  face 
after  Dennis  first  injured  Dwyer’s  hand. 
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The  fight  occurred  during  a card  game; 
Dennis  suffered  a broken  nose  and  also 
required  brain  surgery. 

Prior  to  that  incident,  guard  James 
Adam  Sizemore  received  lacerations  on 
his  head  after  being  attacked  by  two  jailed 
murder  suspects  on  June  20.  The  two  pris- 
oners, Stanley  DeHart  and  Johnny  Earl 
Mahaffey,  took  Sizemore’s  radio  and  hit 
him  with  it,  then  tried  to  strangle  him  with 
a sheet.  Now  DeHart  and  Mahaffey  face 
additional  charges  of  assault  and  battery 
with  intent  to  kill. 

Tennessee 

On  June  13,  2007,  a prisoner  struck 
a guard  at  Nashville’s  Charles  Bass  Cor- 
rectional Complex.  The  guard  fell,  had  a 
seizure  and  was  hospitalized. 

A prisoner  at  the  Monroe  County 
Jail  attempted  to  hurt  a jailer  on  June  23. 
Guard  Larry  Presley  was  putting  shackles 
on  Bruce  Dean  Hawk,  53,  when  Hawk 
grabbed  the  cuff  keys  and  tried  to  stab 
Presley  with  them.  Hawk  reportedly  had 
serious  mental  health  problems;  a nurse  at 
the  jail  could  not  confirm  whether  he  was 
on  his  medications. 

On  July  30,  a riot  occurred  at  the 
CCA-operated  South  Central  Correc- 
tional Facility  in  Clifton  when  a group  of 
prisoners  refused  to  return  to  their  units. 
Quelling  the  disturbance  took  a show 
of  force  from  the  company’s  riot  squad, 
which  disbursed  chemical  agents  and  fired 
non-lethal  projectile  rounds.  In  one  amus- 
ing moment,  the  riot  squad  was  delayed 
in  accessing  several  housing  units  because 
the  gate  guard  had  left  his  post  and  no  one 
had  the  keys. 

According  to 
a statement  sent 
to  outside  sources, 
the  South  Central 
prisoners  were 
dissatisfied  with 
a recent  smoking 
ban,  lack  of  law 
library  access,  poor 
food  quality  and 
inadequate  recre- 
ation time. 

Texas 

Two  Grayson 
County  jail  guards 
were  injured  on 
June  10,  2007  by 
prisoner  Jamie  De- 
ontrey  Wilson,  22. 

Wilson  bit  both 


guards.  He  had  been  jailed  on  a minor 
charge  of  not  having  a headlight  on  his 
bicycle,  and  had  a previous  aggravated 
assault  charge  pending.  Wilson  now  faces 
an  additional  charge  of  aggravated  assault 
on  a public  servant. 

In  Collin  County,  Jared  Steven-Case 
Kirby,  19,  who  was  being  booked  on 
three  misdemeanor  warrants  on  July  7, 
picked  up  a felony  charge  when  he  struck 
a guard  and  broke  the  guard’s  finger.  The 
guard,  Joshua  Frazier,  had  asked  Kirby  to 
remove  his  hooded  sweatshirt  and  Kirby 
refused. 

The  Federal  Correctional  Facility  in 
Three  Rivers  was  the  site  of  a stabbing 
in  June  2007.  Ernest  Rodriguez,  47,  was 
in  critical  condition  after  being  assaulted 
in  the  prison’s  television  room.  He  was 
life-flighted  to  a local  hospital.  The  FBI 
is  investigating. 

In  Beeville’s  McConnell  Unit,  pris- 
oners James  Cutsinger  and  Christopher 
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Yow  were  being  questioned  about  a June 
5 attack  on  24-year-old  prisoner  Brandon 
Alsup,  who  was  stabbed  18  times  in  the 
head  in  a shower  room.  Needless  to  say, 
Alsup  was  hospitalized. 

On  August  14, 2007,  CCA’s  2,100-bed 
Mineral  Wells  Pre-Parole  Transfer  Facility 
was  locked  down  after  400  prisoners  broke 
windows,  tried  to  set  fires  and  refused 
to  enter  their  cells.  Two  employees  were 
slightly  injured  during  the  3 -hour  stand- 
off, and  chemical  agents  were  used  by  30 
Mineral  Wells  police  officers  who  were 
called  in  to  assist  CCA  staff. 

Utah 

Transport  guard  Stephen  Anderson, 
60,  was  shot  to  death  by  white- suprema- 
cist prisoner  Curtis  Allgier,  27,  on  June 
25  after  Allgier  grabbed  Anderson’s  gun 
while  he  was  unshackled  for  an  MRI  scan 
at  the  University  of  Utah  medical  clinic 
in  Salt  Lake  City. 

Police  caught  the  fleeing  Allgier, 
covered  with  Neo-Nazi  tattoos  and  still 
wearing  his  orange  jump  suit,  at  a nearby 
Arby’s  restaurant  where  he  had  been  sub- 
dued by  a customer.  Utah  prisons  send 
as  many  as  15  prisoners  per  day  to  the 
University  for  treatment;  they  are  often 
accompanied  by  only  one  guard.  That 
policy  has  been  changed  and  Utah  DOC 
officials  have  asked  the  state  legislature 
for  $1  million  to  hire  15  more  escort  of- 
ficers. Allgier  now  faces  the  death  penalty 
and  a possible  firing  squad  for  murdering 
Anderson. 

Vermont 

Prisoner  Shannon  Delage,  31,  was 
charged  in  connection  with  a felony  sexual 
assault  that  occurred  at  a Chittendon 
County  women’s  detention  center  on  June 
11,  2007.  Deluge  and  two  other  female 
prisoners,  Lindsey  Costello  and  Misty 
Foster,  allegedly  restrained  and  sexually 
assaulted  a new  arrival;  they  used  a latex 
glove  to  search  her  body  cavities,  hoping 
to  find  drugs.  No  drugs  were  found. 

Although  Delage  pleaded  not  guilty 
in  District  Court,  the  whole  episode  was 
recorded  by  video  cameras.  Delage  has 
several  past  prison  commitments  and  was 
awaiting  pending  charges  when  she  was 
arrested  for  aiding  in  the  sexual  assault. 
On  March  25, 2008,  Misty  Foster  pled  no 
contest  to  aggravated  assault  for  her  part 
in  the  incident,  and  was  sentenced  to  nine 
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months  to  eight  years. 

At  the  Northeast  Regional  Cor- 
rectional Facility,  two  prisoners  caused 
a disturbance  on  June  23  when  they  at- 
tacked guards  and  other  prisoners.  The 
names  of  the  two  prisoners,  who  broke 
a television,  damaged  a sprinkler  system 
and  threatened  guards  with  pieces  of  bro- 
ken glass,  were  not  released.  The  Vermont 
State  Police  is  investigating. 

Virginia 

On  July  29,  three  prisoners  at  the 
Northern  Neck  Regional  Jail  in  Warsaw 
armed  themselves  with  shanks  and  bar- 
ricaded themselves  in  a hallway  using 
bookshelves.  The  shanks  were  made 
with  metal  taken  from  the  jail  library’s 
ceiling.  The  standoff  lasted  2 1/2  hours 
until  two  dozen  riot  team  members  in  full 
gear  threatened  to  use  force.  No  one  was 
injured  in  the  incident,  and  the  prisoners 
made  no  demands. 

Washington 

In  June  2007,  Washington  State  Peni- 
tentiary (WSP)  prisoner  Wilson  Hunt,  28, 
was  taken  by  air  ambulance  to  a hospital 
after  he  was  stabbed  in  the  eye  with  a pen. 
He  was  attacked  in  a stairwell  in  close- 
custody  Unit  8.  The  prisoner  who  stabbed 
him  was  placed  in  segregation  pending  an 
investigation. 

The  following  month,  on  July  20, 
three  WSP  staff  members  were  injured 
during  two  altercations  with  prisoners. 
One  prisoner  had  resisted  being  placed 
in  a holding  cell,  and  another  incident 
involved  a fight  in  the  dining  hall.  An- 
other guard  fell  and  was  injured  when  he 
responded  to  one  of  the  incidents.  More 
than  300  prisoners  in  the  affected  cell 
blocks  were  locked  down  briefly. 

In  the  Yakima  County  Jail,  prisoner 
Damian  Long,  30,  died  after  injuries  sus- 
tained when  he  was  attacked  by  four  other 
prisoners  on  August  9,  2007.  The  attack 
was  not  reported  until  four  hours  after 
it  occurred.  Jail  officials  theorized  that 
Long,  who  had  been  beaten  in  the  chest 
and  abdomen,  was  fearful  of  being  labeled 
a snitch.  He  had  been  incarcerated  on  do- 
mestic violence  and  assault  charges. 

The  1,536-bed  main  unit  of  the 
Airway  Heights  Corrections  Center  was 
placed  on  lockdown  on  July  27,  and  48 
prisoners  were  put  in  segregation  follow- 
ing a series  of  four  fights  in  the  recreation 
building,  dining  hall  and  a cell  block.  One 
prisoner  was  hospitalized;  no  weapons 
were  reported  involved. 


West  Virginia 

A DOC  guard  at  the  Tygard  Val- 
ley Regional  Jail  was  held  hostage  by  a 
prisoner  in  his  cell  for  over  seven  hours 
on  August  24,  2007.  The  prisoner,  who 
threatened  the  guard  with  a sharpened 
toothbrush,  demanded  to  be  moved  to 
another  prison.  No  injuries  were  reported 
and  an  internal  affairs  investigation  is 
pending.  The  unnamed  prisoner  was  not 
transferred. 

Wisconsin 

Prisoner  Raziga  Imani,  25,  stabbed  a 
guard  in  the  head  and  arm  at  the  Wauke- 
sha County  Jail  on  June  2.  Imani  had 
been  in  the  jail  for  one  year  awaiting  trial 
for  armed  bank  robbery;  he  rushed  out 
of  his  cell  with  a fist  full  of  pencils  and 
stabbed  guard  Jacob  Drahonovsky  three 
times.  A day  earlier  he  had  threatened  to 
kill  a guard,  saying  it  would  make  him 
feel  better. 

On  top  of  his  preexisting  charge  he 
now  faces  attempted  first-degree  inten- 
tional homicide.  Imani  had  been  upset 
with  the  delay  in  his  first  trial  - he  now 
has  a more  serious  criminal  charge  to 
worry  about. 

On  July  9, 2007,  two  Ozaukee  County 
Jail  prisoners  started  a fight  over  differing 
opinions  regarding  actor  Woody  Allen. 
One,  James  F.  Lala,  was  in  jail  for  child 
porn  and  having  sex  with  a 15-year-old 
girl.  He  was  punched  in  the  face  by  pris- 
oner Corey  T.  Wilson,  36.  Each  faces 
additional  prison  time  for  new  felony 
assault  charges.  They  fought  after  dis- 
agreeing about  Woody  Allen’s  marriage  to 
the  adopted  daughter  of  his  companion, 
Mia  Farrow. 

Canada 

Our  usually  sedate  neighbor  to  the 
north  had  a number  of  violent  incidents 
last  summer.  In  the  Matsqui,  British  Co- 
lumbia federal  prison,  a June  27  lockdown 
followed  an  assault  by  two  prisoners.  “It 
appears  the  person  who  was  assaulted  was 
a jailhouse  tattooist  who  tattoos  illicitly 
inside  the  jailhouse.  He  had  apparently 
given  a couple  of  tattoos  that  were  not  of 
acceptable  quality,”  said  assistant  warden 
Randie  Scott.  Prison  officials  searched  the 
prison  and  uncovered  a number  of  knives, 
a substantial  amount  of  drugs,  cell  phones 
and  a tattooing  kit. 

At  the  422-man  BC  Fraser  Regional 
Correctional  Centre,  a small  army  of 
armed  guards  with  tear  gas  and  dogs 
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quelled  a near-riot  in  August  2007  when 
3 1 prisoners  refused  to  return  to  their  cells 
and  tried  to  set  fires.  Prison  guards  were 
aided  by  12  members  of  the  Royal  Canadi- 
an Mounted  Police’s  emergency  response 
team.  The  prisoners  were  complaining 
about  poor  conditions  that  resulted  from 
overcrowding.  A 100-bed  expansion  to  the 
Fraser  facility  is  in  progress. 

A June  11  fight  at  the  Joyceville 
Institution  resulted  in  a lockdown;  one 
prisoner  received  injuries  to  the  head  and 
neck. 

Three  days  later,  a Vancouver  Island 
Regional  Correctional  Centre  guard  was 
assaulted  by  prisoner  Damon  Knott,  27. 
The  guard  was  repeatedly  punched  in  the 
head  and  suffered  swelling,  contusions 
and  a split  lip.  The  facility  was  reportedly 
understaffed. 

An  unidentified  prisoner  at  the  Wark- 
worth  Institution  was  stabbed  on  June 
13,  2007.  A week  earlier,  the  Springhill 
Institution  was  locked  down  after  two 
prisoners  started  small  fires  and  barri- 
caded themselves  in  the  segregation  unit. 

A two-alarm  mattress  fire  in  Toronto’s 
Don  Jail  caused  a prisoner  to  be  hospital- 
ized from  smoke  inhalation  in  late  July 
2007,  three  days  after  two  prisoners  were 
stabbed  at  the  facility.  Because  the  jail  had 
been  on  lockdown  due  to  the  stabbings, 
with  all  windows  and  doors  closed,  the 
smoke  was  trapped  in  the  building. 

Finally,  on  August  17,  a female  pris- 
oner at  the  Nova  Institution  for  Women 
took  a female  guard  hostage.  The  situa- 
tion was  resolved  without  violence  three 
hours  later.  The  unidentified  prisoner  was 
armed  with  a homemade  weapon,  and  had 


handcuffed  and  tied  the  guard  to  a chair. 
The  facility  houses  minimum,  medium 
and  maximum- security  prisoners. 

A Pattern  Emerges 

It  is  apparent  that  many  prisoners, 
often  awaiting  trial  for  lesser  charges,  be- 
come embroiled  in  the  reality  of  dangerous 
detention  conditions  and  find  themselves  in 
much  more  serious  trouble  as  a result.  For 
the  unwary,  the  pitfalls  of  short-term  in- 
carceration can  lead  to  a lifetime  in  prison, 
such  as  when  fights  turn  deadly. 

In  other  cases,  long-term  prisoners 
with  little  hope  of  ever  getting  out  turn  to 
jailhouse  justice  to  settle  disputes,  some- 
times with  fatal  consequences. 

While  overcrowding  and  repressive  condi- 
tions serve  to  foment  unrest,  the  ironic  result 
is  that  detention  facilities  become  even  more 
jammed  with  men  and  women  doing  time  for 
crimes  that  occurred  as  a result  of  harsh  and 
frustrating  prison  and  jail  environments. 

As  prisoners  are  left  with  little  ability 
to  access  the  courts  and  assert  their  hu- 
man and  civil  rights,  the  alternatives  are 
direct  action  ranging  from  food  strikes  to 
assaults  on  staff.  There  is  a reason  courts 
became  involved  in  prison  reform  in  the 
1970s  in  the  first  place.  Sadly,  a lack  of  ex- 
ecutive and  legislative  leadership  ensures 
prison  and  jail  conditions  will  continue  to 
worsen  with  a resulting  increase  in  all  lev- 
els of  resistance,  violence  and  mayhem. 

The  level  of  violence  and  rebellion  in 
supposedly  secure  penal  facilities  begs  the 
question:  Is  society  any  safer? 

Sources:  certops.com,  eacourier.com,  Mer- 
ced Sun-Star,  Lompoc  Record,  kpbs.com, 


signonsandiego.com,  Union-Tribune,  Los 
Angeles  Times,  Sacramento  Bee,  Orange 
County  Record,  Associated  Press,  Lassen 
News,  Ledger-Dispatch,  Record- Searchlight, 
dailybulletin.  com,  visaliatimesdelta.  com, 
Tri-  Valley  Herald,  KXO  radio,  Honolulu  Ad- 
vertiser, kcci.com,  Global  Gazette,  Altoona 
Herald,  nwitimes.com,  Magic  Valley  Times, 
The  Herald- Bulletin,  Tribune-Star,  The 
Star-Press,  Arizona  Republic,  Boston  Herald, 
Sun  Reporter,  Baltimore  Sun,  abc2news. 
com,  Record-Eagle,  Southeast  Missourian, 
Clarion  Ledger,  Montana  Standard,  Great 
Falls  Tribune,  Daily  Star,  northcountryga- 
zette.com,  fox5vegas.com,  News-Observer, 
Burlington  County  Times,  Herald  News, 
Courier  Post,  Tulsa  World,  kotv.com,  kswo. 
com,  phillyburbs.com,  Independent  Mail, 
Herald- Democrat,  Courier  Gazette,  Port 
Arthur  News,  Salt  Lake  Tribune,  Times 
Argus,  mtvr.com,  Union- Bulletin,  Yakima 
Herald- Republic,  Seattle  Post-Intelligencer, 
Journal-Sentinel,  Vancouver  Sun,  Mapleridge 
News,  Toronto  Sun,  Chronicle  Herald 
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Prison  Doctors,  Tainted  by  Regulatory  Board  Discipline, 
Administer  Wisconsin  Prisoner  Care 


Whenever  prisoners  complain 
about  inept  healthcare,  prison 
officials  accuse  them  of  being  manipu- 
lating whiners,  or  assert  they  are  being 
administered  the  “community  standard 
of  care”  by  competent  medical  profes- 
sionals. A review  by  The  Capital  Times 
has  revealed  that  the  community  standard 
of  care  rendered  to  Wisconsin  prisoners  is 
often  provided  by  doctors  who  have  been 
disciplined  by  the  Wisconsin  Medical 
Examining  Board  (MEB). 

Of  the  current  23  doctors  employed 
by  the  Wisconsin  Department  of  Cor- 
rections (WDOC),  four  physicians,  or 
17  percent,  have  been  disciplined  by  the 
MEB  for  incidents  that  occurred  prior  to 
their  employment  with  the  state  prison 
system. 

Since  2002,  WDOC  has  had  37  differ- 
ent doctors  in  its  employ.  Of  those,  eight 
(22  percent)  have  been  disciplined  for 
incidents  that  occurred  prior  to  or  during 
their  tenure  with  the  department.  In  com- 
parison, of  the  23,000  licensed  physicians 
in  Wisconsin,  only  1.5  to  2 percent  have 
been  disciplined  by  the  MEB. 

In  its  report,  The  Capital  Times  iden- 
tified one  WDOC  doctor  with  a standard 
of  care  so  disturbing  that  it  unsettled 
his  professional  colleagues.  Dr.  Thomas 
Williams  joined  the  WDOC  in  July  2004; 
the  following  year  he  was  in  charge  of  the 
infirmary  at  Dodge  Correctional  Institu- 
tion (DCI).  “It’s  very  frustrating  working 
for  this  doctor,”  said  one  prison  nurse.  “I 
do  a lot  of  things  to  cover  my  tail.” 

Before  his  employment  with  the 
WDOC,  Williams  was  in  private  practice. 
He  was  disciplined  twice  by  the  MEB  for 
inadequate  care  to  two  patients  in  1979 
and  1980.  One  of  those  patients  died. 
Both  cases  had  a similar  pattern  of  care: 
an  insufficient  exam,  inadequate  testing 
and  prescribing  medication  without  a 
diagnosis. 

To  address  Williams’  treatment  defi- 
ciencies, the  MEB  sent  him  back  to  school 
for  instruction  on  patient  care,  conducting 
exams,  obtaining  patients’  medical  his- 
tories and  maintaining  records.  In  other 
words,  an  entire  curriculum  on  how  to  be 
a doctor.  An  examination  of  Williams’ 
subsequent  treatment  of  WDOC  prison- 
ers raises  questions  as  to  whether  he  took 
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that  instruction  to  heart. 

DCI  prisoner  Ronnie  Russell  un- 
derwent a failed  attempt  by  a surgeon 
at  Waupan  Memorial  Hospital  to  create 
a fistula  - a connection  between  a vein 
and  artery  in  his  arm  - to  facilitate  his 
dialysis  treatments.  Four  days  later,  after 
Russell  was  returned  to  DCI,  Williams 
discontinued  his  antibiotic  prescription 
and  cancelled  an  ordered  appointment 
with  the  surgeon  to  assess  the  wound 
“ASAP.” 

“It  was  going  on  for  weeks,”  said  Rus- 
sell. “My  arm  was  turning  black.  There 
was  a real  lot  of  black  stuff  there  and  a 
real  lot  of  nasty  smells.” 

The  infirmary  nurses  at  DCI  sus- 
pected an  infection.  Following  their 
normal  routine  in  the  face  of  Williams’ 
failure  to  render  care,  they  continued  to 
document  the  appearance  and  size  of  the 
oozing  hole  in  Russell’s  arm.  Russell,  who 
is  a diabetic  with  AIDS,  finally  received 
treatment  when  he  had  an  appointment 
at  University  Hospital  in  Madison  for 
ailments  unrelated  to  his  arm. 

There,  doctors  became  alarmed  when 
they  saw  his  condition.  They  ordered  tests, 
surgically  cleaned  the  wound  and  gave  him 
antibiotics.  Apparently,  the  community 
standard  of  care  is  viewed  differently  by 
Williams  and  the  doctors  at  University 
Hospital. 

Nurses  said  they  viewed  it  as  a control 
issue  with  Williams.  “We  get  medications 
and  start  treating  them,”  stated  veteran 
nurse  Kathy  Bradley.  “And  on  Monday 
morning  the  doctor  stops  them  without 
even  seeing  the  patient,  just  stops  them 
because  somebody  messed  with  his  or- 
ders.” 

“I  find  the  same  issues  keep  coming 
up,  being  raised  by  the  inmates  who  are 
under  [Williams’]  care,  being  reported 
to  us  through  other  channels,  and  I’ve 
gone  through  records,  appearing  time 
and  time  again  in  those  records,”  noted 
Todd  Winstrom,  an  attorney  with  Dis- 
ability Rights  Wisconsin,  who  specializes 
in  prison  issues. 

“Those  concerns  are  not  seeing  in- 
mates very  often,  not  responding  to  what 
appear  to  be  significant  medical  problems 
that  require  a medical  response,  and  an 
ongoing  pattern  of  just  plain  discourtesy 


to  the  patients.” 

WDOC  prisoner  Scott  Schuetze  de- 
veloped an  infection  of  unknown  origin 
in  his  leg.  It  was  surgically  cleaned  at 
Waupun  Memorial  Hospital,  leaving  a 
half-dollar  sized  hole  that  didn’t  heal.  He 
continued  to  seek  medical  attention  for 
the  infection.  “I  said,  well,  maybe  I should 
be  on  some  more  antibiotics,”  he  stated. 
“Nobody  would  listen.” 

Eventually,  an  on-call  doctor  at  DCI 
listened  to  him  and  ordered  Cipro,  an 
antibiotic.  When  Williams  returned  to  his 
office,  he  discontinued  the  Cipro.  When 
asked  why  Schuetze’s  wound  didn’t  heal, 
Williams  blamed  the  patient. 

“It  would  have  healed  if  he  had 
stopped  abusing  it,”  said  Williams.  “He 
was  witnessed  by  several  of  my  nursing 
staff  who  reported  to  me  he  was  digging 
at  it  in  the  shower.  Every  day  he’d  come 
out  of  the  shower  with  bright  red  blood 
draining  from  the  wound,  which  would 
only  occur  in  a setting  if  he  was  manipu- 
lating the  wound.” 

Schuetze  denied  the  accusation,  say- 
ing Williams  failed  to  treat  the  wound, 
cut  back  on  his  pain  medications,  took 
away  his  cane  and  denied  him  use  of  a 
wheelchair.  Regardless  of  who  was  cor- 
rect, a doctor’s  obligation  is  to  provide  a 
community  standard  of  care  whether  in  a 
correctional  setting  or  not. 

According  to  retired  family  physician 
Linda  Farley,  Williams  did  not  render  that 
standard  of  care.  After  reviewing  Schue- 
tze’s medical  records,  Dr.  Farley  issued  a 
report  that  found  “The  standard  of  care 
should  have  dictated  a return  visit  to  the 
orthopedic  physicians  ...  many  weeks 
earlier,  thus  ensuring  a much  faster  heal- 
ing of  the  wound  and  saving  the  patient 
much  pain  and  misery.” 

Williams’  care,  or  lack  thereof,  re- 
sulted in  Schuetze  being  denied  necessary 
treatment  for  five  months  from  the  time 
of  his  original  surgery.  He  only  returned 
to  the  hospital  because  he  was  sent  by  an 
on-call  doctor  on  Williams’  day  off.  Dr. 
Farley  also  faulted  Williams’  care  ren- 
dered to  Ronnie  Russell,  finding  Williams 
“did  not  exercise  good  medical  judgment 
in  neglecting  to  treat  the  fistula  site,  which 
showed  clear  evidence  of  infection.” 

Despite  such  damning  statements 
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from  nurses  who  work  with  Williams  and 
from  outside  medical  experts,  prison  of- 
ficials still  defended  him.  “He’s  one  of  our 
board  certified  physicians,”  said  WDOC 
Medical  Director  David  Burnett.  “His 
medical  care  is  sound  and  good,  and  I’ll 
stand  behind  him.” 

Dr.  Farley  disagreed.  She  observed 
that  the  medical  care  provided  to  Rus- 
sell “was  grossly  inadequate  and  did  not 
meet  any  acceptable  standard  of  care.” 
DCI  nurse  Bradley  said  WDOC  officials 
were  “well  aware  of  the  problems  with  Dr. 
Williams  and  they  do  nothing.  They  just 
keep  covering  up.” 

But  then  consider  that  Williams’ 
direct  supervisor,  Dr.  Scott  Hoftiezer, 
has  had  his  own  run-ins  with  the  MEB. 
The  Board  has  disciplined  him  on  three 
occasions.  Dr.  Hoftiezer’s  problems  stem 
from  a drug  and  alcohol  addiction:  He 
was  “writing  false  prescriptions,  forging 
signatures,”  and  “stealing  drugs  from 
friends  and  family”  to  obtain  Vicodin 
and  other  narcotics,  according  to  the 
MEB.  “It’s  no  secret  that  I’m  a recover- 
ing alcoholic  and  drug  addict,”  Hoftiezer 
acknowledged. 

Among  the  doctors  with  disciplin- 
ary records  formerly  employed  with  the 
WDOC  is  Dr.  Vijaya  Dasgupta.  She 
was  restricted  from  practicing  anesthe- 
siology in  1982  after  she  failed  to  keep  a 
16-month-old  boy  breathing  for  several 
minutes  during  a tonsillectomy.  The  re- 
sulting brain  damage  placed  the  boy  under 
institutional  care  for  the  rest  of  his  life. 

The  WDOC  hired  her  in  1987.  Ten 
years  later,  Dr.  Dasgupta  was  disciplined 
for  failing  to  diagnose  a prisoner  with  lung 
cancer.  He  later  died.  Then,  in  2005,  as  the 
MEB  was  about  to  launch  an  investigation 
into  Dasgupta’s  failure  to  biopsy  a growth 
on  a prisoner’s  groin,  she  retired.  That  pa- 
tient also  died,  due  to  a spreading  cancer 
which  had  caused  the  groin  growth. 

Then  there  is  Dr.  Perry  Coalman. 
The  MEB  disciplined  him  in  2001  for 
dispensing  narcotics  to  numerous  patients 
without  trying  to  find  the  cause  of  their 
pain.  He  was  also  found  to  have  prac- 
ticed medicine  even  though  his  license 
had  lapsed,  and  had  practiced  without 
malpractice  insurance.  The  WDOC  hired 
him  in  2006. 

Dr.  Paulino  Belgado  was  hired  by 
the  state  prison  system  in  1995  and  left 
in  2003.  The  MEB  had  disciplined  him  in 
1992  because  his  patient  care  “fell  below 
the  minimum  standards  of  competence 
established  in  the  profession.”  Like  Dr. 

Prison  Legal  News 


Williams,  Belgado  had  failed  to  order 
appropriate  tests  and  provide  adequate 
treatment. 

At  least  three  other  Wisconsin  prison 
doctors  have  been  disciplined.  Dr.  Enrique 
Luy  was  sanctioned  in  1993  for  acciden- 
tally sewing  a gauze  pad  into  a patient’s 
shoulder  during  surgery.  He  has  been 
with  the  WDOC  since  2000.  Dr.  Burton 
Cox,  like  Dr.  Hoftiezer,  is  a recovering 
addict;  he  was  disciplined  for  drug  use  in 
Kansas  and  Maine  before  being  hired  by 
the  WDOC  in  2003. 

Finally  there  is  Dr.  Mohammed  Sa- 
mara, whose  Michigan  medical  license 
was  suspended  for  six  months  because  he 
failed  to  “properly  and  adequately”  assess 
the  mental  status  of  two  elderly  patients 
in  2003.  He  was  hired  by  the  WDOC  that 
same  year,  and  left  in  2004. 

Wisconsin  is  not  alone  in  hiring  doc- 
tors with  disciplinary  records  imposed  by 
state  medical  boards.  The  problem,  how- 
ever, is  one  that  remains  largely  hidden. 
Corrections  agencies  are  often  desperate 
to  hire  doctors  and  will  accept  compro- 
mises in  their  credentials  to  maintain  the 
fagade  that  they  provide  adequate  care. 

Nor  can  prison  officials  claim  this  is 
a new,  recently-diagnosed  problem.  The 
issue  of  doctors  with  disciplinary  histories 
providing  questionable  care  to  prisoners 
was  raised  almost  a decade  ago  in  the  Jour- 
nal of  the  American  Medical  Association 
(“Prison  Deaths  Spotlight  How  Boards 
Handle  Impaired,  Disciplined  Physicians,” 
by  Andrew  A.  Skolnick,  JAMA,  Oct.  26, 
1998.  Vol.  260,  No.  16,  pp.  1387-1392). 

In  that  article,  Dale  L.  Austin,  deputy 
executive  vice  president  for  the  Federa- 
tion of  State  Medical  Boards,  stated,  “If 
physicians  who  have  been  disciplined  for 
past  misconduct  are  congregating  in  cor- 
rectional settings,  it  should  be  a concern  to 
the  medical  regulatory  community.” 

PLN  has  re- 
ported extensively 
on  this  topic,  includ- 
ing cover  stories  in 
the  Feb.  2001  and 
Nov.  2001  issues, 
as  well  as  articles  in 
July  1995,  p.  14;  Nov. 

1995,  p.6;  June  1996, 
p.17;  May  1997,  p.15; 

Sept.  2000,  p.7;  Aug. 

2003,  p.16;  and  May 

2004,  p.6. 

Even  high-rank- 
ing prison  medical 
personnel  are  not 


immune.  The  Medical  Director  for  the 
Arizona  Department  of  Corrections,  Dr. 
James  Baird,  has  been  sanctioned  by  the 
Arizona  Medical  Board.  He  was  placed 
on  five  years  probation  in  October  2002. 
During  that  disciplinary  proceeding, 
Dr.  Baird  admitted  to  self-prescribing 
Propoxyphene  for  20  years  and  taking  12 
to  16  tablets  a day.  He  was  placed  on  street 
observation  that  included  urine  tests  and 
substance  abuse  treatment. 

Further,  the  former  head  of  mental 
health  services  for  the  Oklahoma  Dept, 
of  Corrections,  Dr.  Gail  Williams,  was 
hired  by  Correctional  Medical  Services 
(CMS)  in  1994  to  oversee  mental  health 
care  for  the  Alabama  DOC,  despite  the 
fact  that  his  medical  license  had  been  twice 
revoked  for  sexual  misconduct.  Another 
CMS  doctor,  Dr.  Walter  Mauney,  hired 
by  the  company  in  1995  to  direct  medical 
care  at  an  Alabama  facility,  had  previously 
been  convicted  of  a sex  crime  involving  a 
mentally-ill  16-year-old  boy.  He  also  had 
alcohol  and  drug  addictions. 

The  above  examples  are  most  likely 
representative  of  a much  larger  prob- 
lem. It  should  come  as  no  surprise  that 
incompetent,  addicted  and  predatory 
doctors  are  unable  to  provide  adequate 
medical  care,  which  is  why  they  have  lost 
their  licenses  in  the  first  place.  When  it 
comes  to  administering  the  community 
standard  of  medical  care  to  prisoners, 
it  is  all  a matter  of  perspective.  If  your 
perspective  is  that  of  a prisoner,  pray  you 
don’t  get  sick.  If  you  do,  your  treatment 
provider  may  well  be  someone  the  relevant 
medical  board  has  determined  is  only  fit 
for  prisoners.  FI 

Sources:  The  Capital  Times;  In  the  Matter 
of  James  Baird,  M.D.,  Arizona  Medical 
Board,  Case  No.  MD-01-0813;  The  Post- 
Dispatch 
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My  Space  Becomes  “No  Space”  for  Online  Sex  Offenders 


After  online  social  networking 
giant  MySpace.com,  under  pres- 
sure, disclosed  on  July  24,  2007  that  it 
had  purged  29,000  sex  offender  profiles 
from  its  website,  state  Attorney  Generals 
clamored  for  lists  of  those  who  had  been 
removed  while  politicians  began  beating 
the  drum  of  government  regulation. 

MySpace,  a division  of  Fox  Interac- 
tive Media  Inc.,  which  is  owned  by  Rupert 
Murdoch’s  media  conglomerate  News 
Corp.,  has  about  185  million  registered  us- 
ers. In  December  2006,  the  company  hired 
Sentinel  Tech  Holding  Corp.  to  build  a 
database  of  the  approximately  600,000 
registered  sex  offenders  in  the  United 
States.  The  database,  and  software  to  iden- 
tify and  remove  sex  offender  profiles  from 
the  site,  was  launched  in  May  2007. 

The  information  sought  by  the  state 
Attorney  Generals  included  the  names, 
e-mail  addresses  and  related  information 
for  MySpace  members  located  in  their 
states.  Rather  than  automatically  turn 
such  information  over  to  the  authorities, 
MySpace  initially  required  them  to  use 
legal  processes  such  as  subpoenas.  The 
company  has  since  caved  in. 

On  January  14,  2008,  MySpace  and 
the  Multi-State  Working  Group  on  Social 
Networking,  which  represents  49  states 
and  the  District  of  Columbia,  released 
a joint  statement  on  collaborative  online 
safety  efforts.  MySpace  has  a vested  in- 
terest in  taking  this  issue  seriously;  the 
company  has  been  sued  by  at  least  four 
families  whose  children  were  sexually 
abused  by  adults  they  met  on  its  website. 

Once  the  Attorney  Generals  obtained 
information  about  sex  offender  profiles  re- 
moved from  MySpace,  they  turned  the  data 
over  to  law  enforcement  authorities  to  see  if 
there  had  been  any  improper  use  of  the  site, 
and  to  parole  and  probation  authorities 
to  determine  if  sex  offenders  had  violated 
their  terms  of  supervised  release  (such  as 
restrictions  on  computer  usage). 

A large  majority  of  persons  removed 
from  MySpace  were  not  on  parole  or 
probation  but  remained  on  sex  offender 
registration  lists,  according  to  early  dis- 
closures by  state  authorities.  Convicted  sex 
offenders  not  on  probation  or  parole  were 
not  charged  with  a crime,  because  if  they 
are  not  under  correctional  supervision  it 
is  not  a criminal  offense  to  have  a profile 
on  a social  networking  site  like  MySpace, 


by  David  M.  Reutter 

Facebook,  Tagged,  Friendster  or  Bebo. 
That,  however,  may  soon  change. 

At  least  13  states  have  passed  or  are 
considering  laws  that  would  require  sex 
offenders  to  register  their  e-mail  addresses, 
instant  message  addresses  or  other  online 
personal  information  with  state  authorities 
[see,  e.g.:  PLN,  Sept.  2007,  p.24]. 

Such  laws  impose  criminal  sanctions 
for  failure  to  comply  - felonies  in  some 
cases.  In  West  Virginia,  warrants  were  taken 
out  against  convicted  sex  offender  Marvin 
Davis,  who  created  a MySpace  profile  in 
November,  2007  and  did  not  register  his 
Internet  and  email  accounts.  Davis  had  been 
convicted  of  sexual  assault  12  years  ago. 

Some  legislation  goes  even  further, 
such  as  a bill  being  considered  by  Minneso- 
ta lawmakers  that  would  prohibit  convicted 
sex  offenders  from  creating  accounts  on 
MySpace  or  similar  social  networking  sites, 
period.  A proposed  Kentucky  law,  H.B. 
367,  contains  similar  restrictions. 

“Our  laws  need  to  change  with  the 
times,”  said  MySpace  chief  security  officer 
Hemanshu  Nigam,  who  is  lobbying  for 
legislation  on  the  national  level.  “We  can 
no  longer  unwittingly  provide  an  advantage 
to  predators  online.” 

While  that  may  be  true,  some  states  are 
going  to  extremes  - such  as  Indiana,  which 
recently  passed  a bill  that,  among  other 
things,  requires  sex  offenders  to  install  soft- 
ware on  their  computers  which  allows  the 
police  to  monitor  their  Internet  activities  at 
any  time.  Under  the  belief  that  this  violates 
the  Fourth  Amendment,  one  released  sex 
offender,  Steve  Morris,  represented  by  the 
Indiana  chapter  of  the  ACLU,  filed  suit 
against  every  sheriff  and  prosecutor  in  In- 
diana on  April  3, 2008  seeking  to  block  the 
law,  which  goes  into  effect  on  July  1, 2008. 
He  is  seeking  a preliminary  injunction.  See: 
Doe  v.  Prosecutor,  Marion  County , USDC 
IN,  Case  No.  l:08-cv-00436-DFH-TAB. 

For  several  years,  U.S.  Senator  and 
Presidential  candidate  John  McCain  spon- 
sored the  Stop  the  Online  Exploitation  of 
Our  Children  Act,  which  would  create  a 
federal  registry  of  “any  e-mail  address, 
instant  message  address,  or  other  similar 
Internet  identifier”  used  by  sex  offenders. 
Convicted  sex  offenders  who  fail  to  supply 
the  requested  information  would  be  pun- 
ishable by  up  to  10  years  in  prison. 

Further,  the  bill  would  require  so- 
cial-networking sites  to  take  “effective 


measures”  to  remove  any  web  page  that  is 
“associated”  with  a sex  offender.  Because 
“social-networking”  is  not  defined,  it  would 
seem  to  apply  to  any  site  that  permits  au- 
thor profiles,  public  profiles  and  personal 
web  pages. 

All  reasonable  people  believe  that  chil- 
dren should  be  protected  from  predators. 
Yet  some  think  such  broad  legislation  is 
unnecessary.  “This  constitutionally  dubi- 
ous proposal  is  being  made  apparently 
mostly  based  on  fear  or  political  consider- 
ations rather  than  on  the  facts,”  said  Kevin 
Bankston,  an  attorney  with  the  Electronic 
Frontier  Foundation.  Thus  far,  Sen.  McCa- 
in’s bill  has  not  been  passed  by  Congress. 

From  August  2004  to  June  2006,  the 
FBI’s  cyber-crime  task  force  for  central 
Ohio  arrested  at  least  14  people  in  online 
sex  stings  where  police  posed  as  children. 
The  average  prison  sentence  for  those  of- 
fenders upon  conviction  was  47  months. 
Numerous  local  and  state  police  agencies 
have  set  up  their  own  cyber-crime  units, 
with  an  emphasis  on  sex-related  offenses. 

Online  sting  operations  have  been 
popularized  by  TV  shows  like  NBC’s  To 
Catch  a Predator , which  features  video 
footage  of  alleged  sex  predators  attempt- 
ing to  meet  adult  decoys  who  posed  as 
children  online. 

“There  doesn’t  have  to  be  a victim,” 
said  Brenda  Sheehan,  director  of  the 
Ohio  Internet  Crimes  against  Children 
Task  Force.  “It’s  what  is  in  the  mind  of 
the  suspect.”  Such  is  the  new  concept  of 
thought-crime. 

However,  the  push  for  more  laws  will 
not  prevent  the  sexual  exploitation  of 
children,  considering  that  a large  portion 
of  child  sex  offenses  are  committed  by  fam- 
ily members,  friends  and  close  associates. 
Furthermore,  sometimes  even  the  sheep  are 
dressed  as  wolves. 

A Wimona  County,  Minnesota  jailer, 
Nathan  Miller  Dobbelmann,  landed  in  jail 
himself  in  August  2007  after  a 15-year-old 
girl  contacted  police  about  her  conversations 
with  him  online.  The  girl  advised  Dobbel- 
mann, 25,  that  she  was  only  1 5 after  he  asked 
to  have  sex  with  her.  He  acknowledged  her 
age  and  told  her  it  was  OK.  He  then  sent  the 
girl  four  pictures  via  e-mail  that  were  “clearly 
pornographic  in  nature.”  Dobbelmann 
pleaded  guilty  on  February  8, 2008;  as  part  of 
a plea  agreement,  the  charge  was  reduced  to  a 
misdemeanor  and  he  will  not  serve  time. 
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In  January  2007,  while  working  at 
Ohio’s  Medina  County  Juvenile  Detention 
Center,  guards  John  Stone  and  Anthony 
Berrios  set  up  a MySpace  account.  They 
used  the  site  to  talk  to,  among  other  people, 
a teenage  girl  held  at  the  detention  facility. 
Finding  their  conduct  was  “blatantly  un- 
ethical” and  “affected  the  integrity  of  the 
facility  and  former  residents,”  Stone  and 
Berrios  were  fired. 

The  following  was  included  in  a termi- 
nation letter  written  by  Missoula  County, 
Montanta  Sheriff  Mike  McMeekin:  “Your 
documented  pattern  of  activity  more 
closely  resembles  that  of  a sexual  preda- 
tor than  of  a deputy  sheriff  dedicated  to 
improve  relations  between  law  enforcement 
and  the  public.”  The  letter  was  issued  to 
Sgt.  Ty  Evenson  in  March  2007. 

Evenson  had  set  up  a MySpace  ac- 
count with  the  stated  intention  of  meeting 
“people  interested  in  assisting  law  enforce- 
ment on  a one-on-one  basis.”  To  facilitate 
that  goal,  using  a department-issued  laptop 
while  parking  his  patrol  car  near  a WiFi 
hot  spot,  Evenson  contacted  hundreds 
of  women  who  identified  themselves  as 
strippers,  prostitutes  and  porn  stars.  The 
one-on-one  attention  that  Evenson  sought 
included  messages  that  were  sexually  sug- 


gestive and  “occasionally  in  very  sexually 
explicit  language.” 

When  comparing  Everson’s  MySpace 
activities  with  91 1 dispatch  logs,  it  was  dis- 
covered that  he  had  delayed  responding  to 
disturbance  calls  for  up  to  10  minutes  while 
remaining  logged  in  at  MySpace. 

The  hunt  for  online  sex  predators  has 
even  claimed  the  life  of  a Texas  prosecutor. 
After  Rockwall  County  chief  felony  assis- 
tant district  attorney  Louis  “Bill”  Conradt, 
Jr.,  56,  was  busted  for  seeking  sex  with  a 
purported  13-year-old  boy  as  part  of  a To 
Catch  a Predator  sting,  he  killed  himself  on 
November  5,  2006  as  police  tried  to  serve 
an  arrest  warrant.  Police  officials  admitted 
that  Conradt  had  not  gone  to  meet  the 
decoy,  but  “they  believed  he  would,”  ac- 
cording to  an  msnbc.com  article. 

The  question  is  whether  new  laws  are 
really  needed  or  technical  advancements 
such  as  those  implemented  by  MySpace  are 
sufficient  to  protect  children  online.  Evi- 
dently, encouraging  parents  to  more  closely 
monitor  or  restrict  their  children’s  Internet 
activities  has  not  been  effective.  P 

Sources:  Associated  Press,  badcopnews. 
com,  Nashau  Telegraph,  msnbc.  com,  news, 
com,  mycrimespace.com 
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$2  Million  Confidential  Settlement  In  CCA  Prisoner’s 
2004  Beating  Death  Revealed 


LN  has  previously  reported  on 
the  death  of  Estelle  Richardson, 
a mentally  ill  prisoner  who  died  at  the 
CCA-operated  Metro-Davidson  County 
Detention  Facility  in  Nashville,  Tennessee 
on  July  5,  2004. 

Richardson  was  found  unresponsive 
in  a solitary  confinement  cell;  the  State 
Medical  Examiner  determined  she  had 
suffered  four  broken  ribs,  a damaged 
liver  and  a fatal  skull  fracture,  and  ruled 
her  death  a homicide.  Four  CCA  guards 
were  later  indicted  in  connection  with  her 
death,  but  the  charges  were  dropped  on 
May  24,  2007  due  to  uncertainty  about 
when  the  fatal  injury  had  occurred. 

Richardson’s  two  minor  children, 
through  their  conservator,  filed  a wrongful 
death  suit  against  CCA  in  U.S.  District 
Court  for  the  Middle  District  of  Tennes- 
see. The  case  was  settled  confidentially 
in  April  2006  and  the  record  was  sealed, 
[see:  PLN,  April  2005,  p.  14;  Feb.  2006,  p.  1 ; 
May  2006,  p.19]. 

Fast  forward  to  February  22,  2008. 
As  part  of  a contested  federal  judicial 
nomination  for  CCA  general  counsel 
Gustavus  A.  Puryear  IV,  two  attorneys 
involved  in  the  Richardson  lawsuit,  plain- 
tiff’s lawyer  David  Randolph  Smith  and 
CCA  counsel  Joseph  F.  Wellborn  III,  filed 
a joint  motion  to  unseal  the  transcript  of 
the  hearing  where  the  court  had  approved 
the  settlement.  They  advised  the  court  that 
“The  transcript  does  not  contain  terms  of 
the  minor  settlement  and  will  not  violate 
the  order  of  the  Court  that  the  settlement 
remain  confidential.”  That  representation 
was  not  entirely  correct. 

The  unsealed  transcript  contained 
obvious,  sufficient  details  to  determine 
that  a $2  million  gross  settlement  was 
paid  by  CCA.  During  the  settlement 
hearing,  attorney  Smith  had  revealed 
the  amount  of  his  fee  ($192,000)  and  the 
percentage  of  that  fee  relative  to  the  entire 
attorney  fee  (25%).  The  percentage  of  the 
entire  attorney  fee  was  also  mentioned 
in  the  transcript  (40%),  as  well  as  the 
amount  paid  to  the  children’s  conservator 
($  1 56,2 1 0).  Simple  math  deduces  the  gross 
settlement  award  of  $2  million. 

Also,  Smith  had  evidently  failed 
to  notify  his  client  before  joining  in  the 
motion  to  unseal  the  transcript.  PLN 
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by  Alex  Friedmann 

Associate  Editor  Alex  Friedmann  filed 
bar  complaints  against  both  attorneys 
for  misleading  the  court  into  revealing 
the  amount  of  the  confidential  settlement 
paid  to  Estelle  Richardson’s  two  minor 
children.  While  PLN  strongly  disfavors 
confidential  settlements,  in  this  case  the 
conduct  of  the  attorneys  was  improper 
and  ethically  questionable  in  having 
agreed  to  secret  settlement  and  then  de- 
ciding to  unseal  it  to  advance  the  political 


The  Washington  Department  of 
Corrections  will  pay  Prison  Fegal 
News  $541,000  for  illegally  withholding 
public  records.  It  is  the  largest  records-re- 
lated  settlement  in  Washington  state  history, 
and  it  brings  the  total  amount  PEN  has  won 
against  the  state  DOC  in  the  past  decade  to 
$1.3  million,  mostly  in  attorney  fees. 

The  settlement  stems  from  a request 
PLN  editor  Paul  Wright  filed  while  impris- 
oned in  Washington  in  2000.  Wright  had 
sought  information  related  to  disciplinary 
actions  taken  against  14  prison  medical 
workers  for  their  roles  in  the  deaths  or 
serious  injury  of  10  prisoners. 

The  requested  documents  included  an 
account  of  one  prisoner’s  death  in  a Mon- 
roe cell  after  medical  staff  determined  he 
was  “faking”  not  being  able  to  breathe, 
and  another  whose  wound  was  closed 
with  Krazy  Glue. 

The  records  also  detail  the  firing  of 
a husband-wife  team  of  physician’s  as- 
sistants who  were  let  go  in  1994  for  gross 
incompetence — the  husband  for  costing 
the  state  $5,600  when  he  had  a prisoner 
airlifted  to  a Seattle  hospital  following  a 
misdiagnosis,  and  the  wife  for  sending  a 
pregnant  prisoner  back  to  her  cell  despite 
hearing  no  fetal  heartbeat. 

“We  knew  medical  care  in  prison  was 
bad,  and  we  knew  their  system  of  medical 
discipline  was  ineffective,”  Wright  said.  “It’s 
one  thing  to  know  it;  it’s  another  thing  to 
have  the  documents  to  prove  it.” 

The  settlement,  filed  in  Thurston 
County  Superior  Court  on  June  8,  2007, 


career  of  CCA’s  general  counsel. 

The  unsealed  transcript  was  submit- 
ted to  the  Senate  Judiciary  Committee  in 
support  of  Gus  Puryear’s  nomination  by 
another  CCA  attorney,  James  F.  Sanders. 
PLN  will  report  on  Mr.  Puryear’s  pending 
judicial  nomination  in  greater  depth  in  an 
upcoming  issue.  See:  Unsealed  transcript  in 
Vilella  v.  CCA,  USDC  MD  TN,  Case  No. 
3:04-cv-0661.  The  transcript  is  available 
on  PFN’s  website. 


comes  after  a 7-year  battle  with  the 
DOC  for  that  information.  In  2001  the 
DOC  released  1,200  pages  relating  to 
Wright’s  request  but  blacked  out  so  much 
information — including  the  names  of  the 
employees — that  PEN  sued.  A trial  court 
and  an  appeals  court  sided  with  the  DOC, 
but  the  state  Supreme  Court  reversed  and 
remanded  the  case  back  to  the  lower  court 
in  April  2005.  See:  Prison  Legal  News  v. 
Washington  DOC , 154  Wn.2d  628;  115 
P.3d  316  (Wash.  2005). 

Specifically,  the  Washington  Supreme 
Court  held  that  “identifying  informa- 
tion in  public  records  related  to  medical 
misconduct  investigations  in  Washington 
prisons  and  patient  information  other 
than  names  or  identification  numbers 
are  [not]  exempt  from  disclosure  under 
the  public  disclosure  act  (PDA),  chapter 
42.17  RCW.” 

Following  the  Supreme  Court’s  ruling, 
the  DOC  finally  released  the  documents — 
but  only  after  delaying  266  days,  and  at  a 
cost  of  $100  a day  for  each  of  the  two  re- 
quests. Moreover,  the  agency  destroyed  17 
of  the  original  documents  by  blacking  out 
the  redacted  information  with  permanent 
ink  while  the  litigation  was  pending.  The 
DOC  finally  had  to  recreate  the  documents 
by  holding  them  up  to  a light  bulb  to  see 
through  the  ink.  Another  $48,000  was 
added  to  the  fine  for  that  misstep. 

Attorney  Michelle  Earl-Hubbard, 
who  represented  PEN,  said  she  wonders 
if  the  DOC  would  have  taken  so  long 
to  produce  the  documents  if  the  state 
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wasn’t  paying  the  bill.  “The  checks  they 
write  are  ultimately  not  their  own — it’s 
taxpayer  money,”  she  said.  Washington  is 
one  of  the  few  states  that  levies  financial 
penalties  against  government  agencies 
that  illegally  withhold  documents  from 
requestors. 

All  totaled,  PLN  will  receive 
$200,361.25  in  fines  and  fees.  Earl-Hub- 
bard’s  Seattle  law  firm — Davis,  Wright 
& Tremaine — will  be  paid  $341,000  in 
attorney  fees  and  costs.  Davis,  Wright 
and  Tremaine  represented  PLN  pro  bono 
throughout  the  litigation.  In  addition 
to  Michelle  Earl  Hubbard,  PLN  was 
skillfully  represented  through  the  long 
litigation  by  attorneys  Andy  Mar  and 
Alison  Howard. 

PLN  plans  to  use  the  money  to  buy  an 
office  for  PLN  in  Seattle.  See:  Prison  Legal 
News  v.  Washington  State  Department  of 
Corrections , Thurston  County  Superior 
Court,  Case  No.  01-2-00828-2. 

The  DOC  announced  it  would  make 
no  changes  in  its  processing  of  public 
records  requests  as  a result  of  this  settle- 
ment. And  indeed  it  has  not,  it  continues 
to  deny  and  thwart  PLN’s  public  records 
requests.  PLN  editor  Paul  Wright  was  the 
recipient  of  the  Washington  Coalition  for 
Open  Government’s  2007  James  Madison 
Award  for  his  role  in  the  lawsuit. 

Lor  his  part,  Washington  Attorney 
General  Rob  McKenna,  who  campaigned 
as  a proponent  of  open  government  and 
as  a strong  supporter  of  the  state’s  public 
records  act,  requested  that  legislation 


be  introduced  which  would  prohibit 
Washington  prisoners  from  receiving 
penalty  awards  when  government  agencies 
illegally  withhold  government  records. 
Instead,  such  penalty  awards  from  lawless 
government  agencies  would  go  to  a state 
victim’s  compensation  fund,  which  mostly 
disburses  money  to  tell  state  employees 
about  victims.  The  bill  had  bipartisan 
support  but  did  not  pass  this  session. 
Assistant  attorney  general  Tim  Lord  ac- 
knowledges the  new  proposed  law  would 
not  have  prevented  the  payout  in  this  case 
as  it  was  brought  by  a media  publication, 
PLN,  not  a prisoner. 

Politicians  and  prison  officials  have 
attempted  to  exclude  Washington  prison- 
ers or  exempt  the  DOC  from  the  Public 
Records  Act  since  at  least  1996  when 
Wright  first  began  using  it  to  publish  ex- 
poses on  racism,  brutality  and  corruption 
within  Washington’s  prison  system.  This 
is  the  third  public  records  lawsuit  PLN 
has  won  against  the  Washington  DOC 
since  1999.  P 

Additional  sources:  seattlepi.nwsource. 
com,  theolympian.com,  seatletimes. 
nw  source,  com 
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Habeas  Hints:  Amending  Petitions 


This  column  is  intended  to  provide 
“ Habeas  Hints”  to  prisoners  who  are 
considering  or  handling  habeas  corpus 
petitions  as  their  own  attorneys  (“in  pro 
per”).  The  focus  of  the  column  is  on  ha- 
beas corpus  practice  under  AEDPA,  the 
1996  habeas  corpus  law  which  now  governs 
habeas  corpus  practice  throughout  the 
United  States. 

Amendments 

When  a habeas  corpus  petitioner 
files  a habeas  petition  or  other 
pleading,  s/he  doesn’t  ordinarily  intend 
to  amend  it.  Nevertheless,  in  some  cases, 
an  amendment  is  desirable:  For  example, 
amendments  can  be  used  to  submit  newly 
discovered  evidence  in  support  of  a petition, 
to  bring  the  court’s  attention  to  favorable 
new  case  law,  or  to  cure  a defect  that  has 
been  identified  by  one’s  opponent.  In  this 
column,  I discuss  the  basic  procedural 
requirements  which  govern  the  process 
of  amending  documents  in  U.S.  District 
Court,  and  I provide  some  “Habeas  Hints” 
to  assist  pro  pers  in  getting  requests  for 
amendment  heard  and  granted. 

Procedural  Requirements  for 
Amendments 

An  amended  habeas  corpus  docu- 
ment [we’ll  call  it  an  “Amendment”]  takes 
the  place  of  a document  that  has  been 
previously  filed  by  the  court.  Therefore, 
in  most  situations,  the  Amendment  needs 
the  approval  of  the  judge  before  it  can  take 
effect.  Court  approval  is  defined  as  “leave 
to  amend”  and  leave  to  amend  is  sought 
by  making  a motion  to  amend. 

A motion  to  amend  performs  several 
functions,  each  of  which  is  addressed  by 
a specific  supporting  document.  The  nec- 
essary documents  are  listed  below,  along 
with  some  suggested  language  to  use  in 
preparing  them.  (As  with  any  documents 
submitted  for  filing,  submit  an  original 
and  one  copy  of  all  of  your  documents 
to  the  court,  provide  an  extra  copy  to  be 
stamped  and  returned,  and  make  sure 
each  document  includes  a Proof  of  Ser- 
vice as  the  last  page.) 

1.  Motion  for  Leave  to  Amend. 

First,  you  must  provide  notice  to  the 
court  and  to  your  opponent  of  your  inten- 
tion to  seek  leave  to  amend,  and  identify 
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by  Kent  A.  Russell 

the  document  that  you  wish  to  replace  and 
the  nature  of  the  change  you  are  seeking. 
On  federal  habeas  corpus,  this  notice  is 
provided  in  the  cover  document,  entitled 
“Motion  for  Leave  to  Amend”.  Use  lan- 
guage such  as  the  following: 

MOTION  FOR  LEAVE  TO 
AMEND 

TO: THE  COURT,  RESPONDENT 

PLEASE  TAKE  NOTICE  that  Peti- 
tioner [name],  in  propria  persona,  hereby 

seeks  to  leave  to  amend  the previously 

filed  in  this  matter,  and  to  file  in  its  stead 
the  document  provided  herewith  as  the 
“Proposed  Amendment”. 

The  motion  is  based  on  the  support- 
ing documents  which  are  attached,  and 
upon  the  files  and  records  of  this  case.  A 
Proposed  Order  is  also  submitted. 

DATED: I si  Petitioner 

2.  Supporting  Declaration. 

One  of  the  main  things  the  court 
will  want  to  consider  in  deciding  whether 
to  allow  the  petitioner  to  amend  is  why 
the  Amendment  is  being  sought  now 
rather  than  at  some  earlier  time.  In  other 
words,  the  petitioner  must  demonstrate 
to  the  court  that  s/he  has  acted  with  “due 
diligence”  in  moving  to  amend,  rather 
than  out  of  forgetfulness  or  laziness.  The 
Supporting  Declaration  serves  this  pur- 
pose, and  in  pro  per  cases  is  submitted 
by  the  prisoner  in  his  or  her  own  name. 
The  Supporting  Declaration  should  sum- 
marize the  nature  of  the  Amendment 
being  sought,  and  should  explain  why  the 
petitioner  has  waited  until  this  particular 
time  to  amend.  The  declaration  should 
be  entirely  factual  and  should  only  relate 
dates  and  facts  that  the  petitioner  has 
personal  knowledge  of,  or  can  document 
from  the  existing  file.  It  should  end  with 
a declaration  under  penalty  of  perjury.  A 
typical  format  is  as  follows: 

DECLARATION  OF  PETITIONER 
IN  SUPPORT  OF  MOTION  FOR 
LEAVE  TO  AMEND 

I , am  the  Petitioner,  in  propria 

persona. 

I am  personally  familiar  with  the 
facts  stated  herein,  and  I have  personally 
reviewed  the  file  in  this  matter,  and  on  that 
basis  I declare  as  follows: 

1.  This  motion  to  seeks  to  amend 

, filed  on . 

2.  The  purpose  of  the  Amendment  is 


to  . 

3.  This  motion  is  being  filed  now 
rather  than  at  an  earlier  time  because: 


I declare  under  penalty  and  pursuant 
to  the  laws  of  California  that  the  forego- 
ing is  true  and  correct,  to  the  best  of  my 
knowledge,  information,  and  belief. 

Executed  on  [date] , at 

[city,  state]. 

3.  Points  and  Authorities. 

Unlike  most  aspects  of  habeas  cor- 
pus, the  law  governing  amendments  is 
extremely  favorable  to  petitioners.  Specifi- 
cally, there  is  a long-standing  policy  of  the 
courts  to  prefer  resolution  of  cases  on  the 
merits  rather  than  on  technicalities,  so  the 
petitioner  starts  out  with  a “presumption” 
that  the  motion  should  be  granted.  At  the 
same  time,  the  other  can  attempt  to  rebut 
that  presumption,  so  the  petitioner  should 
bring  the  favorable  law  to  the  court’s  at- 
tention in  order  to  put  the  other  side  on 
the  defensive.  Below  is  an  appropriate 
argument  title  and  some  very  basic  law 
that  can  be  cited  to  the  court. 

POINTS  AND  AUTHORITIES  IN 
SUPPORT  OF  MOTION  FOR  LEA  VE 
TO  AMEND 

PURSUANT  TO  THE  POLICY  IN 
RULE  15  OF  “EXTREME  LIBERALI- 
TY” IN  ALLOWING  AMENDMENTS, 
THE  COURT  SHOULD  GRANT 
LEAVE  TO  AMEND. 

After  the  opposing  party  has  an- 
swered, Rule  15  of  the  Federal  Rules  of 
Civil  Procedure  (FRCP)  places  leave  to 
amend  within  the  sound  discretion  of 
the  trial  court.  See,  e.g.,  United  States  v. 
Webb,  655  F.2d  977,  979  (9th  Cir.  1981). 
However,  in  exercising  that  discretion, 
“a  court  must  be  guided  by  the  underly- 
ing purpose  of  Rule  15  ...  [which  is] ...  to 
facilitate  decision  on  the  merits  ...”  Ibid., 
citing  Conley  v.  Gibson,  355  U.S.  41, 47-49 
(1957).  Accordingly,  “Rule  15’s  policy  of 
favoring  amendments  to  pleadings  should 
be  applied  with  ‘extreme  liberality’.” 
Webb,  supra,  at  979,  citing  Rosenberg 
Brothers  & Co.  v.  Arnold,  283  F.2d  406  (9th 
Cir.  1960);  see  also  Owens  v.  Kaiser  Found. 
Health  Plan,  Inc.,  244  F.3d  708,  712  (9th 
Cir.  2001)  [leave  to  amend  to  be  “freely 
given  when  justice  so  requires”;  and  policy 
favoring  amendment  “to  be  applied  with 
extreme  liberality”]. 
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In  Forman  v.  Davis,  371  U.S.  178,  182 
(1962),  the  United  States  Supreme  Court 
identified  the  following  factors  that  a 
district  court  should  consider  in  deciding 
whether  to  grant  leave  to  amend: 

In  the  absence  of  any  apparent  or 
declared  reason  - such  as  undue  delay,  bad 
faith  or  dilatory  motive  on  the  part  of  the 
movant,  repeated  failure  to  cure  deficien- 
cies by  amendments  previously  allowed, 
undue  prejudice  to  the  opposing  party  by 
virtue  of  allowance  of  the  amendment, 
futility  of  amendment,  etc.  - the  leave 
sought  should,  as  the  rules  require,  be 
“freely  given”. 

Id.  at  182,  83  S.Ct.  227. 

4.  Proposed  Amendment. 

Any  Motion  to  Amend  must  be  ac- 
companied by  a copy  of  the  “Proposed 
Amendment”  that  the  party  is  seeking. 
Because  the  clerk  cannot  actually  file  the 
Proposed  Amendment  until  the  required 
leave  to  amend  is  granted,  I recommend 
that  petitioners  put  the  word  “proposed” 
in  brackets,  i.e.  “[PROPOSED]  AMEND- 
MENT”. That  way  the  clerk  can  file  the 
original  document  as-is;  and  then,  after 
the  motion  is  granted,  the  clerk  can  simply 
cross  out  the  word  “proposed”. 


5.  Proposed  Order. 

It  is  courteous  and  helpful  to  provide 
the  judge  with  a proposed  form  of  order 
that  the  court  can  sign  upon  granting  the 
motion: 

[PROPOSED ] ORDER  GRANTING 
MOTION  FOR  LEA  VE  TO  AMEND 

The  court  has  considered  Petitioner  s 
Motion  for  Leave  to  Amend  and  supporting 
documents. 

Good  cause  appearing,  it  is  hereby 
ORDERED  that  Petitioner's  Motion  to 
Amend is  GRANTED. 

The  clerk  is  ordered  to  file  the  Proposed 
Amendment. 

Dated: 

U.S.  DIS- 
TRICT JUDGE 

Habeas  Hints: 

Don’t  leave 
anything  out  of  the 
Amendment. 

Keep  in  mind 
that  the  Amendment 
is  going  to  completely 
replace  the  document 
you  are  amending, 
such  that  the  original 
will  legally  cease  to 


exist.  Therefore,  don’t  leave  anything  out  of 
the  Amendment  that  you  want  the  court  to 
consider.  This  applies  equally  to  exhibits: 
Assume  that  once  your  Amendment  is  filed, 
any  exhibits  you  previously  filed  will  legally 
cease  to  exist,  replaced  only  by  those  you 
submit  with  your  Amendment.  Therefore, 
file  a separate,  complete  set  of  exhibits  with 
your  Proposed  Amendment,  even  if  that 
means  re-submitting  everything  you  filed 
with  your  original  document. 

You  Can  Amend  A Habeas  Petition 
Once  Without  Leave  Of  Court  Until  The 


SEND  SINGLE  COPIES 
OF  MAGAZINES 
TO  INMATES 
Thousands  to  chose  from 

NO 

SUBSCRIPTIONS! 

www.mymagstore.com 


Do  you  have  diabetes?  Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult.  Order  your  FREE  copy  of  Prisoner  Diabetes  Handbook:  A Guide  to 
Managing  Diabetes  — for  Prisoners,  by  Prisoners. 


This  handbook,  written  by  prisoners,  will  explain: 

• Facts  about  diabetes 

• How  to  help  yourself  when  you  have  diabetes 

• Complications  of  diabetes 

• The  medical  treatment  you  need  to  manage  your  health 

ulAJUvev\  a dl^beTl^  Is  serious  ^y\6  ^boivf 

Lis  disease,  Le.*i+L  s4*TT  L^e.  \°  be  ov\  4l&1*’  4oes.  T Ley 

W\0<re  ^44e.y\4  —JAMES,  A PRISONER  LIVING  WITH  DIABETES 


ORDER  FORM 

Fill  out  the  information  below, 
and  send  this  order  form  to: 

Prison  Legal  News 
2400  NW  80th  St.  #148 
Seattle,  WA  98117 


Order  your  FREE  copy  and  start  managing 
your  diabetes  and  your  health.  Quantity  is  limited, 
so  order  today. 


Handbook  made  possible  by  the 
Southern  Poverty  Law  Center 


Name 


ID  number 


Facility 


Address 


City 


State 


Zip 


Prison  Legal  News 


31 


May  2008 


Habeas  Hints  (cont.) 


Other  Side  Files  An  Answer. 

Normally  you  need  leave  of  court  to 
file  an  amendment  of  an  existing  docu- 
ment. However,  there  is  one  important 
exception:  Until  the  other  side  has  filed  an 
Answer,  the  petitioner  can  amend  the  pe- 
tition one  time  without  asking  the  court’s 
permission.  This  procedure  is  very  useful 
in  the  following  instances: 

[1]  To  clean  up  a hastily  filed  peti- 
tion: When  the  original  petition  had  to 
be  filed  in  haste  in  order  to  comply  with 
the  AEDPA  statute  of  limitations,  a First 
Amended  Petition  can,  once  the  clock 
has  been  stopped  by  the  initial  filing,  add 
omitted  facts,  attach  omitted  exhibits,  and 
generally  “clean  up”  errors  in  the  original 
petition  caused  by  the  pressure  of  time. 

[2]  To  remove  defects  exposed  by  a 
Motion  to  Dismiss.  A Motion  to  Dismiss 
is  not  an  Answer.  Therefore,  if  a petitioner 
can  effectively  respond  to  the  motion  by 
filing  a First  Amended  Petition  which 
removes  the  defects  identified  in  the 
dismissal  motion,  the  amended  petition 
should  be  filed  instead  of  an  Opposition 
to  the  dismissal  motion.  That  puts  the 
ball  back  in  the  Attorney  General’s  court 
and  forces  the  A.G.  to  acquiesce  in  your 
Amendment  by  filing  an  Answer,  or  to 
move  to  dismiss  all  over  again. 

You  Can  Seek  To  Amend  Oppositions 
As  Well  As  Petitions. 

The  Motion  to  Amend  is  most  com- 
monly used  to  amend  habeas  corpus 
petitions.  However,  one  can  also  move  to 
amend  an  Opposition  that  the  petitioner 
has  previously  filed  — for  example,  to  add 
an  argument  based  on  newly  published  case 
law.  (See,  e.g.,  Danforth  v.  Minnesota , 128 
S.Ct.  1029  (2008),  which  holds  that  state 
courts  can  impose  retroactivity  standards 
that  are  more  forgiving  than  those  set  forth 
in  Teague  v.  Lane , 489  U.S.  288  (1989).) 

Be  Prepared  To  Follow  Up  Your  Mo- 
tion To  Amend  With  A Motion  For  Stay  If 
You  Need  One  To  Protect  Yourself  On  The 
AEDPA  Statute  Of  Limitations. 

If  a petitioner  amends  a habeas 
petition  to  add  a new  claim  that  is  not  ex- 
hausted, Respondent  can  and  usually  will 
move  to  dismiss  the  Amended  Petition  on 
the  ground  that  the  petition  is  now  “mixed” 
because  of  the  unexhausted  claim,  which 
requires  that  it  be  dismissed.  (The  same 
thing  can  happen  when  a petitioner  adds 
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new,  significant  facts  via  amendment  to  a 
previously  exhausted  claim.)  In  response, 
the  petitioner  must  either  expressly  aban- 
don the  unexhausted  claim,  or  go  back  to 
state  court  to  exhaust  the  new  claim  and 
then  return  to  federal  court  once  exhaus- 
tion has  been  completed.  If  the  petitioner 
opts  for  the  latter  alternative,  s/he  must  take 
action  to  have  the  federal  habeas  corpus  ac- 
tion “stayed”  (frozen  in  time)  pending  the 
petitioner’s  return  to  state  court;  otherwise, 
by  the  time  s/he  is  ready  to  return  to  federal 
court,  the  AEDPA  statute  of  limitations 
will  probably  have  run.  Requesting  such  a 
stay  is  called  moving  for  “Stay  and  Abey- 
ance”, and  the  requirements  for  obtaining 
the  stay  are  set  forth  in  Rhines  v.  Weber , 124 
S.Ct.  1529  (2005).  If  a petitioner  already 
knows  when  an  amended  petition  is  filed 
that  it  contains  one  or  more  exhausted 


Imagine  how  tough  your  life  would 
be  if  you  were  trying  to  cope  with 
schizophrenia  or  severe  depression.  Plenty 
tough,  right?  Now  imagine  yourself,  a 
schizophrenic,  being  suddenly  torn  from  the 
shelter  of  your  family,  denied  medication, 
and  tossed  into  a punishment  cell — essen- 
tially a sensory-deprivation  box — for  weeks, 
months  or  years  at  a time.  Incredibly,  this 
scenario  is  all  too  common  in  America,  and 
Mary  Beth  Pfeiffer,  in  her  new  study,  Crazy 
in  America:  The  Hidden  Tragedy  Of  Our 
Criminalized  Mentally  III , explains  just  how 
and  why  it  happens.  Pfeiffer’s  book  recounts 
the  life  (and  death)  stories  of  six  men  and 
women  whose  mental  illness  leads  them  into 
conflict  with  an  uncomprehending  and,  for 
the  most  part,  uncaring  legal  system. 

One  subject,  Shayne  Eggen,  is  already 
a veteran  of  juvenile  psych  wards  by  age 
sixteen.  As  a young  adult  Shayne  lapses  into 
psychosis  during  one  of  her  rare  periods  of 
freedom  and,  under  the  influence  of  a de- 
lusion, stabs  a sheriff’s  deputy  with  a steak 
knife.  Shawn  is  then  sentenced  to  two  and 
one  half  years  in  an  adult  women’s  prison 
but,  due  to  her  inability  to  adapt  to  prison 
life,  serves  much  of  her  time  in  punishment 
cells,  with  a predictable  impact  on  her  men- 
tal health.  If  the  juvenile  system  gave  Shawn 
little  of  the  therapy  she  needed,  prison  gives 
her  almost  none.  When  her  release  date  ar- 


claims,  then  a Motion  for  Stay  and  Abey- 
ance can  and  should  be  sought  at  the  time 
of  filing.  Otherwise  a Motion  for  Stay  and 
Abeyance  should  be  filed  with  the  Opposi- 
tion to  the  dismissal  motion.  m 

Kent  A.  Russell  specializes  in  habeas  corpus 
and  post-conviction  cases.  He  is  the  author 
of  the  California  Habeas  Handbook,  which 
thoroughly  explains  state  and  federal  ha- 
beas corpus  and  AEDPA.  The  latest  update 
of  the  5th  Edition  (Spring,  2008)  is  now 
shipping,  and  can  be  purchased  for  $39.99 
( cost  is  all-inclusive  for  prisoners;  others 
pay  $10  extra  for  postage  and  handling). 
Use  the  order  form  available  on  the  website 
— mssellhabeas.com  - or  just  send  your  ad- 
dress and  check  or  money  order  to:  Kent 
Russell,  ((Cal.  Habeas  Handbook” , 2299 
Sutter  Street,  San  Francisco,  CA  94115. 


rives  she’s  given  the  standard  $200  and  sent 
on  her  way.  Shawn  quickly  re-offends  in  the 
throes  of  another  delusion  and  is  promptly 
returned  to  prison  to  begin  the  cycle  again. 
After  several  incidents  of  self-mutilation, 
two  suicide  attempts,  and  more  agoniz- 
ing months  spent  in  solitary  confinement, 
Shawn  is  a broken  human  being:  the  victim 
of  a penal  system  that’s  structurally  inca- 
pable of  distinguishing  between  genuinely 
criminal  behavior  and  sickness. 

Although  not  all  of  Pfeiffer’s  stories 
end  with  a death,  the  broad  outlines  of 
each  case  are  depressingly  similar.  The 
names  of  the  prisons  change,  as  do  the  spe- 
cific crimes  involved.  But  the  pattern  is  the 
same:  A child  is  born,  symptoms  of  illness 
occur  in  early  adolescence,  and  a healthy 
mind  gradually  becomes  unbalanced. 
Eventually — inevitably  perhaps — an  act  of 
violence  occurs.  Then  the  police  are  called 
in,  and  things  fall  apart.  From  that  point 
forward  the  subject  is  seen  primarily  as  an 
offender,  not  an  ill  person,  and  any  ques- 
tion of  therapy  takes  a distant  back  seat  to 
the  exigencies  of  punishment. 

Ironically,  many  of  Pfeiffer’s  subjects 
are  self-aware  enough  to  beg  for  psychiatric 
help  from  behind  prison  bars  but,  in  a classic 
catch-22  situation,  their  pleas  are  dismissed 
by  prison  authorities  as  “manipulating.” 
Such  physicians  and  therapists  as  are  avail- 
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able  in  prison  often  give  only  the  most 
cursory — and  often  incorrect — diagnoses 
and  treatment.  In  one  case  a prison  medical 
specialist  determined  that  a young  prisoner 
with  multiple  suicide  attempts  was  “not 
a danger  to  himself”  The  prisoner  hung 
himself  in  his  cell  a few  days  later. 

In  fact,  four  of  the  six  subjects  commit 
suicide  behind  bars,  primarily  in  reaction  to 
being  denied  treatment  and  medication  by 
prison  staff  or  after  being  put  into  isolation 
cells.  Two  others  die,  in  separate  incidents, 
on  the  street  within  blocks  of  their  homes, 
at  the  hands  of  police  who,  unaware  that 
they  are  dealing  with  a mentally  ill  person, 
react  to  what  should  be  no  more  than  a 
public-disturbance  situation  with  deadly 
force.  Again,  although  the  details  differ, 
the  pattern  of  confrontation  and  punish- 
ment— as  opposed  to  understanding  and 
treatment — is  the  same. 

Unfortunately,  in  the  America  of 
today,  medical  treatment  is  simply  not 
an  option  for  many  mentally  ill  people — 
especially  the  poor — and  as  community 
mental  health  budgets  are  cut  more  each 
year,  hospital  psychiatric  units  are  down- 
sized. Yet  even  as  money  is  being  squeezed 
out  of  the  health  care  system,  it’s  being 
tossed  by  the  bucketful  at  prisons  by 


shortsighted,  tough-on-crime  politicians. 
With  so  many  fewer  hospital  beds  and  so 
many  more  prison  cells,  is  it  any  wonder 
that  our  prisons  have  become  a dumping 
ground  for  the  mentally  ill? 

Pfeiffer  spent  long  hours  talking  with 
her  subjects’  families,  as  well  as  to  police 
and  prison  officials  involved  in  the  human 
tragedies  she  describes.  Admirably,  she  never 
succumbs  to  the  temptation  to  coddle  her 
subjects  or  minimize  their  offenses.  In  trying 
to  humanize  these  subjects,  however,  Pfeiffer 
devotes  too  many  pages  to  background 
information.  Mixed  in  with  the  biographi- 


cal detail  are  frequent  references  to  mental 
health  and  prison  budget  figures,  numbers 
of  psychiatric  beds  lost  versus  prison  cells 
built  and  so  forth.  As  a result  the  writing 
sometimes  comes  across  as  an  ungainly 
mixture  of  human  interest-type  reporting 
and  PowerPoint  slide  show.  Nevertheless, 
the  book  makes  a lucid  and  devastatingly 
effective  case  for  a shift  in  public  policy  to- 
wards treating  mentally  ill  offenders,  rather 
than  simply  incarcerating  them.  IFJ 

David  Preston  is  a freelance  writer  based 
in  Seattle,  Washington. 
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Georgia  Prisoner  Assaulted  By  Jailer  Awarded  $5,300 


On  June  21,  2007,  a federal  jury 
in  Georgia  awarded  $5,300  to  a 
prisoner  who  claimed  he  was  assaulted  by 
a jailer  while  imprisoned  in  the  Dougherty 
County  Jail. 

Plaintiff  Kelvin  Boyd  alleged  that  in 
2000  jailer  Santos  Ruiz-Gonzalez  hit  him 
on  top  of  the  head  with  a pair  of  hand- 
cuffs while  he  was  kneeling  on  the  floor 
with  his  hands  cuffed  behind  his  back. 

Boyd  sued  in  the  U.S.  District  Court 
for  the  Middle  District  of  Georgia  under 
42  U.S.C.  § 1983,  claiming  the  assault  sub- 
jected him  to  excessive  force  in  violation 
of  the  Eighth  Amendment’s  prohibition 
against  cruel  and  unusual  punishment. 
Boyd  specifically  claimed  that  as  a 


result  of  the  attack  he  suffered  a 4 cm  lac- 
eration to  the  top  of  his  head.  He  further 
alleged  that  he  continued  to  suffer  from 
residual  headaches,  vision  difficulty  and 
emotional  distress. 

At  trial  Boyd  presented  testimony 
from  other  jailers  to  the  effect  that  there 
was  no  justification  for  the  assault.  Ruiz- 
Gonzalez  claimed  that  Boyd  was  unruly 
and  combative,  that  he  used  only  the 
force  necessary  to  subdue  him,  and  that 
the  handcuffs  accidentally  hit  the  back  of 
Boyd’s  head  as  he  went  to  the  ground. 

After  deliberating  10  hours  a jury 
ruled  in  Boyd’s  favor  and  awarded  him 
$2,300  in  compensatory  damages  and 
$3,000  in  punitive  damages,  for  a total 


award  of  $5,300. 

Chevene  Bowers  King,  Jr.,  who  rep- 
resented Boyd,  noted  that  in  the  criminal 
investigation  related  to  this  incident  the 
FBI  found  that  several  of  the  jailers  had 
conspired  to  cover  up  the  assault  on  Boyd. 
It  should  also  be  noted  that  jail  officials 
chose  to  retain  Ruiz-Gonzalez  despite  an 
in-house  investigation  that  showed  prior 
instances  of  prisoner  abuse  and  a supervi- 
sor’s recommendation  that  he  be  fired. 

Attorney  King  is  based  in  Albany, 
Georgia.  Judge  W.  Louis  Sands  presided. 
Attorney  fees  were  awarded  in  the  amount 
of  $22,643.  See:  Boyd  v.  Rodriquez- 
Gonzalez,  USDC  MD  GA,  Case  No. 
1 :04-CV-0009 1 - WLS-RLH.  P 


Texas  Prison  Health  Care: 

On  the  Brink  of  Unconstitutionality,  Again 


According  to  Texas  prison  health- 
care officials,  medical  care  in  the 
state’s  prison  system  is  teetering  on  the 
brink  of  becoming  unconstitutional. 

“We’re  toed  up  to  the  line.  No  doubt 
about  it,”  proclaimed  Dr.  Ben  Raimer, 
University  of  Texas  Medical  Branch 
(UTMB)  vice  president  for  correctional 
healthcare.  “Right  now,  the  system  is 
constitutional  - but  we’re  on  a thin  line.” 

This  ominous  statement  harkens  back 
to  1993  when,  in  the  closing  days  of  the 
landmark  Ruiz  prison-reform  civil  rights 
lawsuit,  federal  District  Court  Judge 
William  Wayne  Justice  declared  that  the 
Texas  prison  healthcare  system  was  con- 
stitutional - but  just  barely,  [see  PLN,  July 
1994,  p.  14]. 

UTMB  is  responsible  for  the  opera- 
tion of  infirmaries  in  two-thirds  of  the 
state’s  112  prisons;  Texas  Tech  Univer- 
sity runs  the  rest.  UTMB  also  operates 
the  flagship  of  the  prison  healthcare 
system,  an  eight-story  hospital  located 
in  Galveston  that  was  built  24  years 
ago.  Now,  just  as  the  prison  healthcare 
system  is  crumbling,  the  brick  facade  of 
the  hospital  building  is  coming  down. 
A lack  of  funding  has  made  it  impos- 
sible to  repair  either  the  building  or  the 
system. 

For  the  hospital,  the  fix  was  to  erect 
fences  around  the  parts  of  the  building’s 
exterior  where  pedestrians  were  endan- 
gered by  falling  bricks.  For  the  prison 


by  Matt  Clarke 

healthcare  system,  the  fix  will  be  neither 
so  easy  nor  so  cheap. 

The  two  forces  driving  the  prison 
healthcare  system’s  demise  are  a crum- 
bling infrastructure  and  rising  private 
sector  salaries,  which  have  led  to  a loss  of 
prison  medical  personnel  at  the  same  time 
that  an  aging  prison  population  has  placed 
more  demands  on  the  system. 

Prison  officials  complain  that  requests 
for  additional  healthcare  staff  have  been 
ignored  by  UTMB  and  Texas  Tech.  Dur- 
ing a January  24,  2008  hearing  before  the 
state  legislature’s  Senate  Criminal  Justice 
Committee,  Dr.  Raimer  said  the  vacancy 
level  for  doctors  at  prison  clinics  was 
around  15%.  “The  biggest  issue  is  recruit- 
ing.... We’ll  have  to  increase  salaries,”  he 
stated.  Some  prisons  have  only  part-time 
medical  coverage. 

If  recruiting  is  the  biggest  problem, 
failing  infrastructure  is  a close  second. 
In  addition  to  the  UTMB  hospital’s 
crumbling  exterior,  the  equipment  in- 
side the  facility,  and  equipment  used  at 
prison  clinics,  is  failing  as  well.  Dental 
and  dialysis  machines  are  in  such  poor 
condition  that  no  reputable  free  world 
dentist  or  physician  would  consider  us- 
ing them. 

“Much  of  the  equipment  we  are 
now  using  was  purchased  before  UTMB 
became  the  care  provider  in  1993,  and 
we  continually  have  to  scavenge  parts 
and  equipment,”  said  Dr.  Raimer.  “Less 


than  half  the  X-ray  equipment  is  now 
functional ...  I know  of  one  dentist  work- 
ing part  time  in  San  Antonio  who  had 
to  bring  in  equipment  from  his  [private] 
office.” 

The  minimum  cost  to  replace  or  re- 
pair UTMB’s  broken  radiology,  dialysis, 
dental,  transportation  and  computer 
equipment  is  estimated  at  $6.3  million. 
But  UTMB  won’t  be  providing  that  kind 
of  funding  anytime  soon.  Why?  Because 
the  university  is  losing  money  on  prison 
medical  services.  The  prison  healthcare 
budget  deficit  in  fiscal  year  2006  was  $6.5 
million  for  UTMB  and  $1.8  million  for 
Texas  Tech. 

Perhaps  this  is  the  legacy  of  the  praise 
heaped  upon  the  Texas  prison  medical 
system  following  the  termination  of  the 
Ruiz  suit  in  1993.  At  that  time  it  was 
called  a model  of  efficiency  and  cost 
savings,  and  one  of  the  least  expensive 
prison  healthcare  systems  in  the  country. 
Even  now,  at  an  average  cost  of  $7.42  per 
prisoner  per  day,  Texas  spends  less  than 
half  of  what  California  does  on  prisoner 
medical  needs. 

Following  the  Ruiz  settlement,  UTMB 
and  Texas  Tech  were  given  a fixed  annual 
budget  for  prison  healthcare  and  told 
they  could  keep  as  profit  what  they  didn’t 
spend.  Prison  physicians  were  given  bo- 
nuses for  saving  money,  and  thus  rewarded 
for  denying  prisoners  needed  care. 

There  was  little  oversight;  the  Texas 
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State  Auditor’s  office  concluded  in  a 
November  2004  report  that  the  state’s 
Correctional  Managed  Health  Care 
Committee  was  plagued  with  conflicts  of 
interest,  [see:  PLN , Jan.  2006,  p.22]. 

As  a result,  surgery  and  treatment 
were  postponed  and  cheaper  drugs  were 
used  instead  of  the  best  and  most  effec- 
tive ones.  Maintenance  was  neglected 
while  equipment  and  physical  facilities 
deteriorated.  UTMB  and  Texas  Tech 
made  big  bucks.  Those  years  of  profit 
have  come  at  a cost  and  are  now  at 
a close.  It  has  become  critical  that 
long-delayed  medical  procedures  and 
maintenance  be  done. 

The  UTMB  hospital  alone  needs 
$10.4  million  in  repairs;  it  is  estimated  that 
the  system  as  a whole  requires  $16.6  mil- 
lion in  equipment  and  facility  upgrades. 
That’s  on  top  of  the  $375.8  million  bud- 
geted for  prison  healthcare  in  fiscal  year 
2007-2008. 

The  same  system  that  generated  large 
profits  is  now  subjecting  UTMB  and  Texas 
Tech  to  losses  due  to  the  costs  associated 
with  Texas’  graying  prison  population 
(with  152,000  prisoners),  plus  rising  drug 
prices  and  a hepatitis  C epidemic.  Around 
20,000  Texas  state  prisoners  are  infected 
with  hepatitis  C;  of  those,  800  receive 
drug  treatment  costing  about  $10,000  a 
year  each. 

Overall,  it  is  estimated  that  the  Texas 
prison  system  healthcare  budget  will 
have  to  grow  by  $122.1  million.  That  in- 
cludes $47  million  to  cover  ongoing  cost 
increases,  $21.8  million  to  retain  medical 
staff,  $23.7  million  in  increased  hospital 
and  specialty  care  expenses,  $7.1  million 
in  additional  pharmacy  costs,  $6.3  million 
in  critical  equipment  replacement,  $5.8 
million  for  increased  supply  and  services 
expenses,  and  $10.4  million  to  repair  the 
hospital  in  Galveston. 
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Since  Texas 
plans  to  continue 
expanding  its  prison 
system,  these  cost 
estimates  can  only 
rise. 

As  previously 
reported  in  PLN 
following  the  termi- 
nation of  the  Ruiz 
suit,  “seven  years 
after  its  implemen- 
tation, the  managed 
healthcare  plan 
[through  UTMB 
and  Texas  Tech]  was 
providing  Texas  pris- 
oners at  best  sub-par 
medical  care  at  great 
expense  to  the  Texas 
taxpayer,  a situation 
that  continues  to  this 
day.”  [see:  PLN , Jan. 

2006,  p.22]. 

Little  has 
changed,  apparently. 
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Texas  Youth  Commission  Wants  Increased 
Pepper  Spray  Use  Despite  Settlement 


Less  than  three  months  after  agree- 
ing to  a court  settlement  limiting 
the  use  of  pepper  spray  on  juveniles,  the 
Texas  Youth  Commission  (TYC)  has  failed 
to  curb  its  use  and  is  actually  planning  to 
increase  the  use  of  chemical  weapons 
on  young  people  in  its  care.  The  pepper 
spray  issue  is  the  latest  disgrace  facing  the 
agency  in  a scandal-plagued  year. 

On  September  13,  2007,  two  advo- 
cacy groups-Advocacy,  Inc.  and  Texas 
Appleseed-filed  suit  against  TYC  in  state 
court  over  the  agency’s  increasing  use  of 
pepper  spray.  According  to  the  groups, 
pepper  spray  incidents  increased  from  196 
uses  in  2006  to  1,220  in  just  the  first  11 
months  of  2007. 

At  issue  in  the  lawsuit  was  a directive 
instituted  in  August  2007  by  TYC  Act- 
ing Executive  Director  Demitria  Pope 
expanding  the  use  of  pepper  spray.  The 
advocacy  groups  alleged  that  Pope  enact- 
ed the  directive,  which  amended  a previous 
rule  that  designated  the  use  of  pepper 
spray  as  a last  resort,  without  proper 
authorization.  The  groups  contended 
that  Pope’s  usurpation  of  the  previous 
directive  violated  the  state’s  Administra- 
tive Procedures  Act. 

Fifteen  days  after  the  lawsuit  was  filed 
TYC  agreed  to  settle  the  case  by  distribut- 
ing a memo  clarifying  exactly  when  the 
use  of  pepper  spray  is  appropriate  and  to 
provide  the  advocacy  groups  with  a copy 
of  that  memo.  Apparently  TYC  never 
complied  with  the  terms  of  the  agreement. 
“We  had  an  agreed  order  signed  by  a 
judge,  and  they  have  not  complied  with  it,” 
said  Jim  George,  an  Austin  Attorney  who 
chairs  the  Appleseed  Board.  “It’s  unusual 
for  people  to  say  to  a district  judge,  T will 
do  something’  and  then  just  not  do  it.” 

This  prompted  the  advocacy  groups 
to  file  another  motion  seeking  to  en- 
force the  previous  agreement.  In  that 
motion  the  groups  claimed  that  TYC 
had  used  pepper  spray  in  spite  of  the 
previous  accord.  They  also  alleged  that 
Billy  Humphrey,  TYC’s  deputy  director 
of  juvenile  corrections,  advised  juvenile 
prison  administrators  to  use  pepper  spray 
in  direct  violation  of  the  September  28 
agreement. 

On  November  28, 2007,  TYC  officials 
again  agreed  to  a court  directed  compro- 

May  2008 


by  Michael  Rigby 

mise  limiting  the  use  of  pepper  spray.  As 
part  of  the  agreement  the  agency  sent  a 
memo  to  TYC  staff,  essentially  making  the 
use  of  chemical  weapons  against  juvenile 
prisoners  more  of  a last  resort. 

Unfortunately  for  the  kids  at  risk,  that 
compromise  didn’t  last  long.  The  agency 
launched  a new  attempt  to  expand  the  use 
of  pepper  spray  through  a new  rule.  A 
public  meeting  on  the  rule  was  scheduled 
for  December  3, 2007,  in  Austin,  the  state 
capitol. 

TYC  has  consistently  sought  to  in- 
crease the  use  of  pepper  spray  despite 
findings  by  a number  of  juvenile  justice 
experts  describing  pepper  spray  as  inef- 
fective and  potentially  illegal. 

Jim  Hurley,  a TYC  spokesman,  said 
the  new  rule  would  allow  TYC  workers  to 
use  pepper  spray  before  physically  restrain- 
ing a juvenile  prisoner  if  they  feared  injury 
to  themselves,  the  prisoners,  or  property. 

“It  seems  incomprehensible  someone 
would  spray  a 4-foot-tall  12-year-old,” 
said  Hurley.  “Some  common  sense  will 
have  to  be  involved  but  that’s  where  train- 
ing is  involved.” 


A $7  million  settlement  has  been 
reached  between  the  sheriff  of 
Georgia’s  Clayton  County  and  34  employ- 
ees he  fired  on  his  first  day  in  office.  The 
employees  alleged  they  were  discriminated 
against  based  on  their  race  and  political 
preference. 

Upon  taking  office  as  Clayton  Coun- 
ty’s Sheriff  in  January  2005,  Victor  Hill 
had  34  employees  of  his  jail,  who  were 
mostly  white,  escorted  to  a prisoner  hous- 
ing facility  when  they  arrived  at  their  usual 
work  time.  They  were  told  to  surrender 
their  guns  and  badges  so  new  ones  could 
be  issued.  As  they  did  so,  armed  guards 
stood  nearby. 

Rather  than  being  issued  new  guns  or 
badges,  the  employees  were  handed  papers 
stating  they  were  fired.  While  they  were  es- 
corted from  the  jail  premises,  snipers  stood 
on  the  roof  of  the  building  to  watch  their  de- 
parture. Employees  who  had  use  of  county 


Unfortunately,  “common  sense” 
doesn’t  seem  to  be  prevalent  within  the 
agency.  TYC  has  been  plagued  by  scandal 
since  mid-February  2007  when  the  Dallas 
Morning  News  and  the  Texas  Observer 
reported  that  agency  officials  ignored 
signs  of  sexual  abuse  of  juvenile  prisoners 
at  the  West  Texas  Sate  School  in  Pyote. 
See  the  February,  2008,  issue  of  PLN  for 
full  details. 

Since  then,  TYC’s  complaint  hotline 
(1-866-477-8354)  has  logged  more  than 
5,500  reports  of  abuse  or  neglect,  nearly 
3,000  juveniles  have  been  relocated  or 
released,  and  the  agency  has  undergone 
restructuring. 

The  advocacy  groups  were  represent- 
ed by  R.  James  George  Jr.  of  the  Austin 
law  firm  George  & Brothers,  Richard 
Favallo  for  Advocay  Incorporated,  and 
Deborah  J.  Fitzgerald-Fowler  for  Texas 
Appleseed.  See:  M.Pv.  Texas  Youth  Com- 
mission, District  Court  of  Travis  County, 
Case  No.  D-l-GN-07-002998.  P 

Additional  Source:  Statesman.com,  AP, 
dallasnews.  com 


vehicles  were  taken  to  their  residences  in 
vans  used  for  prisoner  transportation. 

The  employees  claimed  they  were 
fired  because  they  backed  Hill’s  opponent 
during  the  preceding  election.  Hill,  who  is 
black,  contended  the  firings  were  necessary 
to  reorganize  the  work  force  to  eliminate 
dysfunctional  staff  members.  A state  court 
judge,  in  a separate  case,  granted  the  em- 
ployees a restraining  order  against  Hill  and 
Clayton  County  to  re-hire  the  employees 
immediately.  While  that  order  was  com- 
plied with,  the  employees  were  placed  on 
administrative  leave  and  not  allowed  to 
return  to  their  former  positions. 

The  June  19, 2007,  settlement  equally 
divides  the  $7  million  amongst  the  em- 
ployees. They  were  represented  by  Atlanta 
attorney  Harlan  Stuart  Miller, 3rd  See: 
DOC  v.  Clayton  County , Georgia,  Clay- 
ton County  Superior  Court,  Case  No. 
2005CV000 16-99. 
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$3,175,000  Judgment  against  Private  Health  Contractor 
for  Illinois  Prisoner’s  Stroke 


On  January  26,  2007,  an  Illinois 
prisoner  who  claimed  he  suffered 
a stroke  due  to  negligence  on  the  part  of 
Health  Professionals,  Ltd. — a private 
company  that  contracts  with  the  State 
to  provide  health  care  to  prisoners — was 
awarded  $3,175  million. 

While  imprisoned  at  the  Pinckneyville 
Correctional  Center,  an  Illinois  state 
prison,  on  January  5, 2002,  plaintiff  Ray- 
mond Granger,  38,  suffered  a stroke  that 
left  him  permanently  disabled. 

Granger  had  received  a mechanical 
heart  in  1993  and  had  been  taking  the  drug 
Coumadin.  In  his  lawsuit  he  contended  that 


employees  of  Health  Professionals,  Ltd. 
failed  to  properly  monitor  and/or  medicate 
him  between  August  200 1 and  January  2002, 
and  that  this  negligence  led  to  his  stroke. 

The  State  claimed  Granger  was  re- 
sponsible for  his  injuries  in  whole  or  in 
part  because  he  failed  to  take  prescribed 
medication. 

A verdict  was  rendered  in  Granger’s 
favor  and  he  was  awarded  $3,175,000, 
which  was  reduced  by  5%,  making  the 
total  award  $3,016,250.  Granger’s  award 
consisted  of  $1,500,000  for  caretaking 
expenses,  $1,000,000  for  loss  of  normal 
life,  $425,000  for  pain  and  suffering,  and 


$250,000  for  disfigurement. 

At  trial  Granger  presented  expert  testi- 
mony from  Dr.  Roderic  Gottula  (internist) 
of  Castle  Rock,  Colorado;  Dr.  Michael 
Frank  (cardiovascular  surgeon)  of  Evanston, 
Illinois;  Dr.  Sean  D.  Ruland  (neurologist); 
Pamela  Chwala,  C.R.R.N.  (rehab  nurse);  and 
Jerry  Sweet,  Ph.D.  (neuropsychologist). 

Granger  was  represented  by  attorneys 
Michael  W.  Clancy  and  Susan  Clancy 
Boles  of  the  Clancy  Law  Offices  in  St. 
Charles,  Illinois.  Judge  Edward  Petka  pre- 
sided over  the  12  day  trial.  See:  Granger 
v.  Health  Professionals,  Ltd.,  12th  Judicial 
Circuit  Court,  Case  No.  03L-65.  FJ 
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Alabama  DOC  Charges  Prisoners  Unlawful 
Fees  to  Cover  Budget  Shortfalls 

by  Matt  Clark 


On  June  1,  2007,  the  Alabama 
Department  of  Examiners  of 
Public  Accounts  released  an  audit  re- 
port critical  of  the  funding  practices  of 
the  state’s  Department  of  Corrections 
(DOC). 

The  DOC  operates  19  prisons,  10 
work  release  centers,  three  community 
work  centers  and  a pre-release  center,  and 
contracts  with  two  out-of-state  facilities 
to  accommodate  its  more  than  25,600  in- 
custody  state  prisoners.  The  department 
is  funded  at  $349  million  a year,  which 
works  out  to  $37  per  prisoner  per  day  - 
about  half  the  national  average.  Due  to 
this  underfunding,  guards  are  poorly  paid, 
aging  prisons  are  poorly  maintained  and 
prisoner  healthcare  is  abysmal,  leading 
to  lawsuits. 

Instead  of  seeking  a more  appropri- 
ate level  of  funding,  the  DOC  has  been 
trying  to  close  the  budget  gap  - estimated 
to  reach  $30  million  in  2008  - by  accept- 
ing contractual  kickbacks  for  expensive 
prison  phone  calls  and  by  hitting  prison- 
ers with  various  fees  that  have  totaled  $ 1 3 
million  since  January  2001. 

A 15-minute  out-of-state  phone  call 
originating  from  an  Alabama  prison  costs 
a prisoner’s  family  $14.15,  or  almost  a dol- 
lar a minute.  This  money  is  often  collected 
from  financially-strapped  families  whose 
primary  breadwinner  is  unable  to  contrib- 
ute to  their  income  due  to  incarceration. 
In  2007  alone,  the  DOC  raked  in  $5.5 
million  in  prison  phone  kickbacks. 

As  for  fees,  work  release  prisoners  are 
charged  $5.00  per  day  for  a ride  to  and 
from  work,  and  must  also  hand  over  40% 
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of  their  income.  Prisoners  who  sign  up  for 
medical  appointments  are  charged  a $3.00 
co-payment.  Those  who  test  positive  for 
drug  use  are  charged  $31.50  for  the  test. 

Not  only  is  the  notion  of  closing  the 
DOC’s  budget  gap  through  fees  charged 
to  prisoners  questionable,  according  to  the 
Department  of  Examiners  report  such  a 
practice  is  unauthorized.  The  report  noted 
that  the  past  four  DOC  audit  examina- 
tions had  reached  the  same  conclusion 
and  recommended  that  the  DOC  charge 
only  those  fees  authorized  by  law.  The 
recommendations  have  been  ignored. 
Typically  courts  have  held  that  when 
agencies  seize  funds  from  prisoners  for 
which  they  lack  statutory  authority  the 
state  must  refund  the  money. 

The  report  also  noted  that  the  DOC  is 
a defendant  in  several  class-action  lawsuits 


In  September  2007,  the  Wake 
County,  North  Carolina  Superior 
Court  ruled  that  because  executions  are 
not  “medical  procedures,”  a state  law  that 
requires  a physician  to  attend  executions 
was  not  trumped  by  another  state  statute 
that  sets  forth  professional  conduct  re- 
quirements for  doctors. 

The  North  Carolina  Medical  Board 
(Board)  had  issued  a Position  Statement 
on  capital  punishment  that  prohibited  a 
doctor’s  professional  participation  in  state 
executions.  The  Board  ruled  that  taking 
part  in  executions  was  “a  departure  from 
the  ethics  of  the  medical  profession”;  it 
was  the  only  such  position  taken  by  a 
regulatory  medical  board  in  the  United 
States. 

In  response,  the  North  Carolina  De- 
partment of  Correction  (NCDOC)  sought 
declaratory  and  injunctive  relief,  asking 
the  superior  court  to  find  the  state’s  statute 
requiring  such  participation  superior  to 
the  law  related  to  the  regulation  of  physi- 
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related  to  prisoner  healthcare,  of  which 
several  have  already  been  settled  in  the 
prisoners’  favor.  Insofar  that  the  depart- 
ment’s lack  of  funding  results  in  lawsuits 
which  establish  liability,  the  DOC’s  ap- 
proach is  penny-wise  and  pound-foolish. 

Alabama  should  adequately  fund 
its  prisons  instead  of  nickel-and-diming 
prisoners  and  their  families,  crowding 
twice  as  many  prisoners  into  the  DOC 
as  the  prison  system  is  designed  to  hold, 
and  waiting  for  the  courts  to  establish  the 
DOC’s  liability  for  the  resultant  abuse, 
neglect  and  mistreatment  that  prisoners 
must  endure.  m 

Sources:  Report  on  the  Department  of 
Corrections,  State  of  Alabama,  filed  June 
1,  2007;  Birmingham  News;  www.etccam- 
paign.  com 


dans’  ethics. 

The  court  first  recognized  N.C.  Gen. 
Stat.  § 15-188  (2005)  [the  NCDOC  shall 
provide  “the  necessary  appliances  for  the 
infliction  of  the  punishment  of  death  and 
qualified  personnel”  to  perform  those 
tasks  required  to  carry  out  the  sentence 
of  death];  § 15-190  (2005)  [the  “surgeon  or 
physician”  of  the  prison  shall  be  present 
during  every  execution];  and  §15-192  [the 
surgeon  or  physician  shall  certify  the  fact 
of  the  execution]. 

The  court  then  noted  § 90-2  (2005), 
which  “regulate[s]  the  practice  of  medicine 
and  surgery  for  the  benefit  and  protec- 
tion of  the  people  of  North  Carolina,”  a 
provision  dating  from  1858.  Finally,  the 
court  recognized  § 90- 14(a)(6)  (2005), 
which  empowers  the  Board  to  “deny, 
annul,  suspend  or  revoke  a license  ...  is- 
sued by  the  Board  ...  for  certain  reasons, 
including  “unprofessional  conduct  or 
departure  from  the  ethics  of  the  medical 
profession.” 

The  superior  court  accepted  the 
statute  requiring  physician  involvement 
in  certifying  the  death  of  an  executed 
prisoner  as  being  proper  for  a physician. 


North  Carolina  Execution  Laws  Trump 
Medical  Board’s  Ethics  Declaration 

by  John  E.  Dannenberg 
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Alabama  Parole  Board  Employee  Pleads 
Guilty  to  Misuse  of  Computer  Information 


It  distinguished  the  Board’s  Position 
Statement  which  prohibited  a doctor’s 
participation  in  (1)  monitoring  the  pris- 
oner’s bodily  functions,  (2)  observing  the 
monitoring  equipment,  (3)  providing  pro- 
fessional expertise  and  medical  advice  and 
(4)  notifying  the  Warden  of  any  problems 
during  the  procedure. 

In  its  conclusions  of  law,  the  court 
held  that  the  Medical  Practices  Act  of 
1858  was  not  intended  to  give  the  Board 
authority  to  prohibit  doctors  from  per- 
forming the  tasks  later  enacted  in  the 
execution-related  statutes.  “Although 
the  current  effort  by  the  Board  [to 
prohibit  doctors’  participation  in  execu- 
tions] ...  may  well  be  viewed  as  humane 
and  noble,  such  a decision  rests  entirely 
with  ...  the  North  Carolina  General 
Assembly.” 

Accordingly,  the  court  granted  pre- 
liminary and  permanent  injunctive  relief 
prohibiting  the  Board  from  enforcing  its 
Position  Statement  - and,  importantly, 
declared  that  a judicial  execution  is  neither 
a medical  event  or  procedure,  and  is  thus 
outside  the  scope  of  the  state’s  medical 
statutes. 

The  effect  of  this  ruling  may  spur 
the  state  legislature  to  reconsider  its 
present  capital  punishment  procedures, 
or  even  join  a growing  national  tide 
that  disfavors  the  death  penalty.  See: 
North  Carolina  Department  of  Correc- 
tion v.  North  Carolina  Medical  Board , 
Wake  County  Superior  Court,  Case  No. 
07-CVS357a  [ruling  posted  on  PLN’s 
website]. 

Additional  source:  www.charlotte.com 


On  June  15,  2007,  Stacey  Bell,  31, 
formerly  an  administrative  as- 
sistant to  the  Alabama  Board  of  Pardons 
and  Paroles,  pleaded  guilty  in  Elmore 
County  District  Court  to  violating  the 
Alabama  Computer  Crime  Act,  § 13A-8- 
102.  She  was  given  a six  month  suspended 
sentence,  12  months  probation  and  25 
hours  community  service  at  the  Elmore 
County  Humane  Shelter. 

Bell  had  accessed  privileged  victim 
information  about  her  boyfriend’s  for- 


mer girlfriend  on  the  Law  Enforcement 
Tactical  System  (LETS)  database.  Her 
boyfriend  then  used  that  information  to 
locate  and  contact  his  former  girlfriend. 
The  incident  was  reported  to  the  Alabama 
Criminal  Justice  Information  Center, 
which  maintains  LETS.  Bell  was  fired 
and  prosecuted.  Presumably  Bell  herself 
is  now  listed  on  LETS,  but  not  as  a crime 
victim.  P 

Source:  www.  allamericanpatriots.  com 
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Michigan  Prisoner  Beaten  By  Guards  Awarded  $6,004 


On  November  17,  2006,  a Michi- 
gan jury  awarded  state  prisoner 
Robert  Brooks  $6,004  for  a beating  he 
received  at  the  hands  of  two  guards. 

Brooks,  who  was  serving  time  in  a 
maximum-security  Michigan  prison  for  a 
1982  murder,  claimed  he  was  attacked  and 
beaten  in  his  cell  by  guards  John  Stowell 
and  Pete  Youngert. 

According  to  his  lawsuit,  Brooks,  50, 
had  a verbal  altercation  with  Stowell  in 
August  2000.  The  altercation  ended  with 
both  men  spitting  on  each  other  when 
Brooks  refused  to  exit  his  cell.  In  October 
2000  the  men  again  crossed  paths  after 
Stowell  wrote  Brooks  two  disciplinary 
citations. 

The  next  morning,  between  2:00  a.m. 


and  3:00  a.m.,  Brooks  claimed  Stowell 
and  Youngert  entered  his  cell,  beat  him 
with  their  fists  and  flashlights,  smothered 
him  and  threatened  to  kill  him. 

Brooks  immediately  reported  the 
incident  and  requested  the  surveillance 
tapes,  which  officials  claimed  were  un- 
available because  they  were  continually 
recorded  over. 

Brooks  sued  in  the  U.S.  District 
Court  for  the  Western  District  of  Michi- 
gan claiming  the  assault  violated  his 
Eighth  Amendment  rights  by  subjecting 
him  to  cruel  and  unusual  punishment  and 
excessive  force. 

After  deliberating  for  1 1/2  days,  the 
jury  awarded  Brooks  $3,000  in  punitive 
damages,  $1  for  the  assault  and  battery 


and  $1  for  excessive  force  against  each  of 
the  two  defendants,  for  a total  award  of 
$6,004. 

Attorney  Mark  S.  Pendery  of  Grand 
Rapids,  Michigan,  who  represented 
Brooks,  said  the  judge,  Ellen  S.  Car- 
mody,  was  surprised  by  the  low  verdict 
but  was  unable  to  grant  an  additur  due  to 
statutory  constraints.  Pendery  said  the 
jury  believed  the  guards  had  assaulted 
Brooks  but  thought  he  exaggerated  his 
injuries. 

The  court  awarded  $5,623.63  in  costs 
and  $9,006  in  attorney  fees  on  March  21, 
2007;  the  fee  award  was  limited  by  the 
PLRA’s  150%  cap.  See:  Brooks  v.  Youngert , 
USDC  WD  MI,  Case  No.  4:03-CV-00137. 

FI 


Innocent  California  Prisoner  Paid  $3,171,000 
For  12  Years  Wrongful  incarceration 


An  East  Palo  Alto,  California  auto 
mechanic  who  served  12  years  in 
state  prison  for  a first  degree  murder  he 
did  not  commit  was  paid  $421,000  by  the 
state  plus  $2.75  million  by  the  County  of 
Santa  Clara. 

Rick  Walker  was  convicted  in  1991 
for  the  stabbing  and  suffocation  death 
of  his  former  girlfriend  Faith  Hopewell 
and  sentenced  to  26  years-to-life.  Fortu- 


Actual Innocence 

Explains  how  the  innocent  are  con- 
victed by  faulty  eyewitness  testimony, 
police  perjury,  expert  witnesses,  prose- 
cutorial misconduct,  etc.,  and  how  DNA 
testing  is  used  to  free  the  innocent. 
$9.99  from  PLN’s  Book  Store! 
See  Page  45  for  more  information 


nately  for  him,  a family  friend,  attorney 
Alison  Tusher,  re-examined  his  case,  dug 
up  new  evidence  and  convinced  the 
Santa  County  Superior  Court  to  declare 
Walker  “factually  innocent”  and  order 
his  release  in  2003. 

Walker’s  subsequent  suit  for  wrongful 
prosecution,  brought  by  San  Francisco 
attorney  Matt  Davis,  resulted  in  the 
$2.75  million  settlement.  But  the  suit  had 
charged  prosecutor  Deputy  District  Attor- 
ney with  mishandling  witness  testimony, 
an  issue  dropped  with  the  settlement. 
Davis  commented,  “While  it  can’t  get 
him  back  the  12  years  of  his  life  that  were 
taken  away,  it’s  the  best  the  system  can  do 
in  terms  of  providing  him  some  justice.” 

The  District  Attorney’s  office  subse- 
quently charged  Mark  Swanson  in  the 
killing,  who  took  a deal  for  voluntary 


manslaughter,  kidnapping  and  robbery  in 
2004  to  have  a 15  year  determinate  term. 
Walker’s  wrongful  conviction  had  been 
obtained  upon  false  testimony  by  Rahs- 
son  Bowers,  who  gained  a lesser  murder 
conviction  for  himself  in  the  process.  With 
Walker’s  exoneration,  however,  the  District 
Attorney  persuaded  the  parole  board  not 
to  release  Bowers,  who  had  since  become 
eligible  for  parole. 

Walker  has  taken  his  fate  realistically, 
saying  that  while  still  critical  of  the  abuse 
suffered  from  the  authorities,  he  tries  to 
forgive  and  not  be  angry  or  bitter.  Al- 
though his  finances  are  now  secure,  he  has 
continued  to  work  since  his  release  in  2003 
“to  set  a good  example  for  his  nieces  and 
nephews.”  FJ 

Source:  San  Jose  Mercury  News. 


What  you  need  to  know  about  the  Law 
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South  Florida  Federal  Court  Censors  Online  Plea  Agreements 


Recently,  the  South  Florida  federal 
court  system  has  been  removing 
plea  agreements  from  its  online  court 
docket.  While  a plea  agreement  is  still 
reflected  on  the  docket  sheet,  attempts  to 
open  the  online  record  result  in  a notice 
that  the  user  does  “not  have  permission 
to  view  this  document.” 

The  removal  of  plea  agreements  from 
the  district  court’s  website  is  in  response  to 
an  internet  site,  www.whosarat.com,  which 
boasts  it  has  identified  over  5,000  infor- 
mants and  undercover  agents  by  publishing 
plea  agreements  from  state  and  federal 
court  records.  The  site  then  sells  that  infor- 
mation to  interested  subscribers. 

In  an  interview  with  the  Daily  Busi- 
ness Review , Southern  District  of  Florida 
Chief  Judge  William  Zloch  said  the  court 
is  following  guidelines  adopted  by  the 
Judicial  Committee.  “This  has  been  re- 
quested by  the  defense  bar,”  he  said.  “The 
defense  wants  to  keep  them  private.  They 
even  request  such  files  be  sealed.” 

Not  all  defense  attorneys  agree.  Plea 
agreements  are  “critical  documents  they  are 
holding  back.  It  severely  impedes  our  ability 
to  research  potential  government  witnesses 
at  trial,”  stated  David  O.  Markus,  president 
of  the  Miami  Chapter  of  the  Florida  Asso- 
ciation of  Criminal  Defense  Lawyers.  “The 
more  information  out  there,  the  easier  it  is  for 
the  truth  to  come  out  at  trial,”  he  noted. 

While  the  whosarat.com  website  has 
been  in  existence  for  several  years,  federal 
judges  only  learned  about  it  in  November 
2006.  That  was  when  the  chair  of  the  Ju- 
dicial Conference  Committee  on  Criminal 
Law  sent  a memo  to  all  federal  judges  and 
magistrates,  urging  them  to  seal  court 
documents  due  to  the  site. 

“While  it  is  important  to  maintain 
public  access  to  the  courts’  case  files,  it  is 
equally  important  to  ensure  that  the  infor- 
mation that  is  publicly  accessible  does  not 
endanger  any  case  participants,”  the  memo 
said.  “Therefore  we  recommend  that  judges 
consider  sealing  documents  or  hearing  tran- 
scripts in  accordance  with  applicable  law  in 
cases  that  involve  sensitive  information  or 
in  cases  in  which  incorrect  inferences  may 
be  made.”  The  decision  to  seal  may  extend 
beyond  plea  agreements,  the  memo  noted. 

While  the  court’s  plea  agreement 
records  are  no  longer  online,  they  are  still 
available  by  going  to  the  clerk’s  office  to 
view  the  physical  printed  document.  “We 
are  getting  a pretty  significant  push  from  the 
Justice  Department  to  take  plea  agreements 


off  the  electronic  file  entirely,”  said  John 
Tunhein,  chairman  of  a Judicial  Conference 
committee  that  is  studying  the  issue. 

A previous  report  on  a similar  situ- 
ation, where  the  U.S.  District  Court  in 
Southern  Florida  had  engaged  in  main- 
taining dual  “secret  dockets”  of  cases 
that  were  not  disclosed  to  the  public,  is 
available  on  PLN s website  (“Secret  Court 
Docket  Practice  Exposed”). 


1 wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

~J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


PLN  has  also  reported  on  Florida 
state  courts  “super  sealing”  cases  and 
removing  them  from  the  docket  entirely, 
thereby  concealing  such  cases  from  the 
public.  That  practice  was  restricted  by  the 
Florida  Supreme  Court  in  April  2007.  [see: 
PLN,  Dec.  2007,  p.13].  ¥* 

Sources:  Daily  Business  Review,  New  York 
Times 


"PrisonCalls  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls:  PrisonCallsOnline! 


PrisonCallsOnline 


TIRED  OF  EXPENSIVE  COLLECT  CALLS 
AND  OUTRAGEOUS  PHONE  BILLS? 

We  can  help  with  Prepaid  Collect  Prison  Calls! 

We  service  most  local,  state  and  federal  facilities  nationwide. 
We  can  send  your  collect  calls  to  your  CELL  PHONE,  your 
blocked  home  number  or  even  overseas. 

We  offer  fast  activations  and  24/7  Internet  account  access 
Ask  us  how  you  may  save  by  sharing  a line  with  a relative. 


1-888-925-1 400 

www.prisoncallsonline.com 
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News  in  Brief: 


Alabama:  On  September  11,  2007, 
Morgan  County  Community  Corrections 
Director  Alison  Nix  resigned  her  job  as 
head  of  the  county’s  sentencing  alternative 
program  after  the  Community  Correc- 
tions and  Court  Services  Commission 
voted  to  fire  her  after  it  was  learned  she 
was  improperly  billing  the  county  $504  for 
mileage  on  fraudulent  trips.  In  one  case 
Nix  claimed  she  had  visited  a prisoner 
at  the  Julia  Tutwiler  Prison  for  Women 
in  Wetumpka  and  prison  records  show 
she  did  not  visit  the  prison  on  the  day  in 
question.  In  other  cases  she  billed  mileage 
for  meetings  she  did  not  attend. 

California:  On  April  18,  2008,  five 
prisoners  were  injured  after  Hispanic 
prisoners  attacked  white  prisoners  in 
the  yard  of  the  Chino  State  Prison.  No 
cause  was  given  for  the  attack  and  prison 
guards  subdued  the  prisoners  using  pep- 
per spray. 

California:  On  April  22,  2008,  sev- 
eral hundred  illegal  immigrant  prisoners 
awaiting  deportation  at  the  Mira  Loma 
Detention  Center  in  Lancaster  rioted  in 
what  began  as  a fight  between  rival  gang 
members.  The  facility  is  run  by  the  Los 
Angeles  County  Sheriff’s  Department  on 
contract  for  the  Department  of  Homeland 
Security.  Ten  prisoners  suffered  minor 
injuries  during  the  uprising. 


New  Revised  Edition  Now  Available! 
Hepatitis  & Liver  Disease 

By  Dr.  Melissa  Palmer 
See  page  46  for  ordering  information 


CALIFORNIA  LIFER  NEWSLETTER 


A comprehensive  newsletter 
mailed  every  4-8  weeks.  State  and 
federal  cases,  parole  board  news, 
statistics,  legislation  and  articles 
on  prison,  parole  and  correctional 
issues  of  interest  to  inmates  and  their  families. 


CLN  also  provides  services  such  as  copying 
and  forwarding  federal  and  state  cases,  articles 
and  news  and  materials  available  on  the  Internet. 

SUBSCRIPTIONS:Prisoners:  $15  (or  60  stamps) 
per  year  (6  issues  minimum).  Free  persons:  $20. 

CLN r Box  687,  Walnut,  CA  91788 


Florida:  On  April  17,  2008,  Jonathan 
Tave,  26,  a prisoner  in  the  Duval  county 
jail  awaiting  trial  on  murder  charges,  at- 
tacked and  raped  a female  jail  guard  in  the 
jail  law  library  where  she  was  supervising 
his  use  of  the  law  library.  Tave  has  been 
charged  with  a multitude  of  crimes  stem- 
ming from  the  attack. 

Honduras:  On  April  27,  2008,  nine 
prisoners  died  in  a fight  between  rival 
prison  gangs  in  the  city  of  San  Pedro  Sula. 
Eight  of  the  prisoners  were  hacked  to 
death  with  machetes,  the  ninth  was  shot. 
The  jail  holds  over  3,000  prisoners. 

Kentucky:  On  July  25,  2007,  John 
Rees,  the  commissioner  of  Corrections 
was  found  in  contempt  of  court  and  fined 
$500  by  Louisville  judge  Judith  McDon- 
ald-Burkman  for  refusing  to  release  a 
prisoner  she  had  ordered  discharged  to 
shock  probation.  Rees  told  the  judge  that, 
in  his  opinion,  the  prisoner  did  not  qualify 
for  shock  probation. 

New  Jersey:  In  June,  2007,  former  As- 
sistant Corrections  Commissioner  Carrie 
Johnson  filed  suit  claiming  she  was  fired 
in  2005  by  then  commissioner  Devon 
Brown  for  rebuffing  his  sexual  advances. 
The  reason  given  for  her  firing  at  the  time 
was  using  prisoners  to  set  up  a sorority 
party.  Johnson  and  Brown  are  both  black. 
In  her  lawsuit  Johnson  claims  white  em- 
ployees with  more  serious  transgressions 
received  more  lenient  treatment.  Brown 
now  heads  the  District  of  Columbia  Jail 
system.  Despite  having  been  fired  Johnson 
was  initially  awarded  a $71,500  a year 
pension  by  prison  officials  who  declined 
to  mention  she  had 
been  fired. 

Ohio:  On  April 
23,  2008,  Americ 
Joslin,  41,  was  being 
driven  to  the  Fed- 
eral Correctional 
Institution  in  Elk- 
ton  to  begin  serving 
a 5 year  sentence 
for  fraud  when  he 
asked  his  brother  to 
stop  the  car  so  he 
could  pray.  Joslin 
left  the  car,  went  to 
the  woods  and  shot 
himself  in  the  head 
and  died.  Joslin’s 
case  was  still  on  ap- 
peal. 

Texas:  On  April 


22, 2008, 80  prisoners  in  the  Harris  county 
jail  in  Houston  were  placed  on  quarantine 
due  to  an  outbreak  of  chickenpox  among 
them.  They  are  denied  visitors  for  21  days, 
eat  off  disposable  plates  and  guards  wear 
protective  masks  and  gloves  when  in  con- 
tact with  them.  When  contracted  by  adults 
chickenpox  is  very  painful  and  serious  and 
can  lead  to  death. 

Texas:  On  July  19,  2007,  Willie  Mc- 
Adams was  arrested  at  his  home.  In  2004 
he  was  sentenced  to  40  years  in  prison 
for  shooting  Cedric  Thomas  in  the  head, 
blinding  him  in  one  eye.  He  was  mistak- 
enly released  on  May  4,  2007  due  to  a 
clerical  error  by  the  Texas  Department 
of  Criminal  Justice  where  a clerk  entered 
his  sentence  as  4 years  instead  of  40  in  the 
prison’s  computer  system.  Upon  being 
mistakenly  released  McAdam’s  returned 
to  Houston  where  he  ran  into  Thomas 
in  a bar,  apologized  and  shook  his  hand. 
Thomas  promptly  reported  the  incident 
to  police  who  contacted  the  TDCJ  which 
then  discovered  the  error.  “If  McAdams 
had  not  met  up  with  Thomas  and  instead 
went  to  another  state,  we  probably  would 
not  have  noticed  or  caught  him,”  said  Har- 
ris county  district  attorney  investigator 
Johnny  Bonds.  McAdams  was  returned 
to  prison  where  he  must  serve  at  least 
16  more  years  before  he  is  eligible  for 
parole. 


CORRECTION 

In  an  article  titled  Alabama  Judge 
Resigns  Amid  Prisoner  Spanking 
Allegations  and  Judicial  Impropri- 
eties ( PLN , February  2008),  we 
stated  that  former  Mobile  County 
Circuit  Judge  Herman  Thomas  was 
recommended  “to  be  appointed  by 
President  Clinton  as  the  first  black 
federal  judge  in  Alabama.”  We 
relied  on  an  Oct.  3,  2007  Associ- 
ated Press  article  which  included 
that  information;  however,  one  of 
our  subscribers  has  since  informed 
us  that  U.S.  District  Court  Judge 
Myron  S.  Thompson  was  Alabama’ 
first  black  federal  judge.  PLN  re- 
grets the  error. 
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Your  Right  to 

Pregnancy-Related  Health  Care 


in  Prison  or  Jail 


FACT : If  you  are  pregnant,  being  in  prison  or  jail  does  not  mean  you  lose  your 
right  to  decide  whether  to  continue  your  pregnancy  or  have  an  abortion. 

Your  constitutional  rights  are  being  violated  if  you  are  told  that: 

1 . You  must  have  an  abortion  you  do  not  want. 

2.  You  are  not  allowed  to  have  an  abortion  that  you  do  want. 

3.  You  must  get  a court  order  before  getting  an  abortion. 

4.  You  must  pay  for  prenatal  care  or  an  abortion  with  your  own  money,  regardless  of  your  financial 
situation. 

5.  You  must  pay  for  the  costs  of  the  jail  transporting  you  to  a clinic  or  hospital  to  get  prenatal  care  or  to 
have  an  abortion. 

If  any  of  these  things  listed  above  happens  to  you,  you  should: 

1 . Ask  yourself  if  it  is  just  one  particular  nurse  or  guard  who’s  giving  you  a hard  time.  If  it  is,  then  ask 
other  medical  staff  or  officials  to  help  you. 

2.  Document  everything  that  happens.  Put  your  request  for  an  abortion  or  other  medical  care  in  writing 
and  keep  a copy.  Also,  keep  a list  of  the  people  you’ve  spoken  to  or  contacted.  Be  sure  to  write 
down  what  they’ve  told  you  and  the  dates  and  times  you’ve  spoken  to  them. 

3.  In  addition  to  your  request  for  medical  care,  you  should  also  file  a grievance  (an  official  complaint). 
If  your  grievance  is  denied  or  rejected,  you  must  file  an  appeal.  It  is  very  important  that  you  file 
all  appeals  that  are  allowed  in  your  jail  or  prison’s  grievance  system.  It  is  also  very  important 

that  you  follow  all  the  rules  and  deadlines  of  the  grievance  system.  These  rules  and  deadlines  are 
usually  written  in  the  inmate  handbook.  If  officials  will  not  give  you  the  grievance  forms  you  need, 
will  not  let  you  file  or  appeal  a grievance,  or  are  interfering  with  your  use  of  the  grievance  system  in 
any  way,  you  should  immediately  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom  Project. 


If  you  are  still  told  that  you  must  have  an  abortion  even  though  you  don’t  want  to,  or  you  are  unable  to  get 
an  abortion  or  prenatal  care  you  want,  you  should  contact  your  lawyer  or  the  ACLU  Reproductive  Freedom 
Project  (212-549-2633).  Collect  calls  will  be  accepted  Monday  through  Friday,  between  the  hours  of  9:30 
a.m.  and  5:00  p.m.  eastern  time. 


Whether  you  decide  to  continue  the  pregnancy  or  have  an  abortion,  it  is  important  to  act  quickly.  Early 
prenatal  care  is  very  important  for  you  to  have  a healthy  pregnancy  and  a healthy  baby.  If  you  decide  to  have 
an  abortion,  it  is  also  important  to  act  quickly.  While  abortions  are  extremely  safe,  the  costs  and  risks 
increase  with  time.  The  longer  you  wait,  the  harder  it  may  be  to  find  a doctor  in  your  area  able  to  provide 
the  service. 


& 

ACLU 

AMERICAN  CIVIL  LIBERTIES  UNION 

Contact:  American  Civil  Liberties  Union 
Reproductive  Freedom  Project 
125  Broad  Street,  18th  Floor 
New  York,  NY  10004 

Tel.:  (212)  549-2633  • e-mail:  rfp@aclu.org 
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$56,274  Verdict  in  Negligent 
Rhode  Island  Maintenance  Claim 


Spirit  World  Books  and  Essays 

Nonreligious,  antireincamation 
viewpoint.  For  sample  essays, 
write  Eli  Susman,  PO  Box  961896, 
Boston,  MA  02196-1896.  Prisoners 
welcome.  State  loose  page  limit. 


Parenting  Journal-Free  Shipping 

Build  Skills  - Tool  for  Parents 
www.ABCsConnection.com 


BUILD  YOUR  OWN  LIBRARY! 

Order  Case  Copies  that  you  Need, 
Manuals  to  Guide  You.  Argue  your 
Own  Case.  Quick  Turnaround. 
Write  For  Free  Information  about 
us.  CAROLINA  CASELAW. 
5401A  South  Boulevard  #281, 
Charlotte,  NC  28217 


I.I.W.C.  10  Schalk’s  Crossing  Rd 
Ste.  501-122  Plainsboro  NJ  08536 
Inmate  Corresponding  with  the  Free 
World.  One  Time  Membership  of  $15 
Get  forms@www.inmate-penpals.com 
Or  write  us  for  a correspondence  form. 


Prison  Story  Contest! 

First  Prize:  $250.00 
Second:  $150.00  and  Third:  $75.00 
For  Rules  and  more  information  Contact: 
Shot  Caller  Press,  LLC 
8316  N.  Lombard  # 334 
Portland,  Oregon  97203 
www.shotcallerpress.com/ 
prisonstorycontest.htm 


Surrogate  Sisters — Services  to  the  incar- 
cerated, no  games,  in  business  for  12+ 
years.  We  sell  photos  of  sexy  women, 
pen  pal  service  & gifts.  For  more  info 
send  a SASE  to  Surrogate  Sisters,  PO 
Box  95043,  Las  Vegas,  NV  89193 


Prisoners’  Guerrilla  Handbook 
to  Correspondence  Programs 

High-school,  vocational, 
paralegal  and  college  courses 
available  to  prisoners. 

$24.95 

Available  from  PLN’s  Book  Store! 

See  page  45  for  more  information. 


A Rhode  Island  state  jury  awarded 
a prisoner  $56,274  for  a claim 
that  alleged  prison  officials  failed  to  prop- 
erly maintain  exercise  equipment,  which 
cased  the  prisoner  injury.  The  action  was 
filed  by  prisoner  James  Bernardo,  who  was 
imprisoned  at  Rhode  Island’s  Minimum 
Security  Facility  of  the  Adult  Correc- 
tional Institution. 

Bernardo  was  injured  while  doing 
sit-ups  on  a hyperextension  bench  with  a 
T-bar  that  contained  slots  for  feet  place- 
ment. While  doing  sit-ups,  the  T-bar 
snapped  and  hit  Bernardo  above  the  left 
eyebrow.  The  laceration  was  1.5  cm  deep 
and  required  60  stitches.  It  left  a moder- 
ate scar.  The  most  serious  damage  was  a 
change  in  visual  acuity  and  mild  macular 
degeneration  in  the  left  eye. 

At  trial,  Bernardo  contended,  and 
several  prisoners  testified,  that  the  exercise 
equipment  had  been  allowed  to  remain 
outside  to  be  exposed  to  the  elements  since 
at  least  1992,  causing  it  to  deteriorate.  He 


claimed  the  defendants  were  negligent  for 
failing  to  properly  maintain,  inspect,  and 
repair  the  piece  of  equipment.  He  further 
contended  they  failed  to  comply  with  their 
statutory  duty  to  protect  prisoner  health 
and  maintain  the  facilities. 

Prison  officials  argued  Bernardo 
misused  the  equipment  by  holding  a 50 
pound  metal  plate  for  leverage,  and  when 
he  brought  his  hands  down  the  plate  hit 
him  in  the  head.  Because  the  prison  of- 
ficials disposed  of  the  exercise  equipment 
without  allowing  Bernardo  to  inspect 
it,  he  obtained  a spoilation  of  evidence 
charge  to  the  jury. 

After  4 hours  deliberation,  the  jury 
rendered  a verdict  on  April  27,  2007,  that 
awarded  Bernardo  $40,000  for  pain  and 
suffering  and  permanent  scarring,  as  well 
as  $16,274  for  past  medical  care.  He  was 
represented  by  Providence  attorney  Joyce 
A.  Faraone.  See:  Bernardo  v.  Rhode  Is- 
land, Providence/Bristol  County  Superior 
Court,  Case  No:  PC-2004-2045.  PI 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $15  all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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Prison  Legal  News’  Book  Store 


! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount  Enter  the  Total  of  the  books  on  the  Order  Form.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  

(••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••I 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Berman-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises  and  answers  provided.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 
to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English- Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisisl 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


s 

: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  • 

| 2.  Actual  Innocence  ($14.99  value)  \ 

• 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!)  : 
l (Spanish-English/English-Spanish  Dictionary  can  be  substituted)  j 

• Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  • 
: updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99.  : 

• Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a • 
Regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  : 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

: duct  and  the  system  that  ensures  those  abuses  continue.  1030  : 

l Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti-  l 
l cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
I parts  of  speech  shown  for  every  main  word.  Covers  all  levels  l 

• of  vocabulary  and  identifies  informal  and  slang  words.  1045  ; 

: Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  : 
•entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  • 
l geographical  and  biographical  entries.  Includes  latest  busi-  " 

: ness  and  computer  terms.  1033  I: 

% 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1 024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 

and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1 025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 

Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1 007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1 052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid- 
ering  a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 

South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  |__| 

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  information  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform  1031  

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 
punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 
writing  describing  life  behind  bars  in  America.  1 022  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 
relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 

$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 

U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981 
hunger  strike  at  Belfast’ s infamous  Long  Kesh  prison.  1 006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  4lock-em-up’  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub  * 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book.  J 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries)  | 


Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate  F 
a lawyer ’ s qualifications,  and  much  more.  1015  

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views  and  answering  questions.  1056  |__| 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  1003  

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  105  8 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Cumulative  Index,  $22.50  | | 1 2002  Index,  $10.00  It  f j 

1996-1998  Cumulative  Index,  $22.50  I I I 2003  Index,  $10.00  I I I 

1999-2001  Cumulative  Index,  $22.50  I I I 2004  Index,  $10.00  I I I 

2002-2004  Cumulative  Index,  $22.50  I I I 

1 FREE  SHIPPING  ON  ALL  BOOK  AND  INDEX  ORDERS  OVER  $25!  I 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

Subscription  Bonuses 

2 years  4 bonus  issues  for  28  total 

3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 

4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  6-30-05) 


Mail  payment 

and  order  to: 

Prison  Legal  News 

2400  NW  80th  St.  #148 
Seattle,  WA  98117 

Purchase  with  a Visa  or  MasterCard  by  phone 

206-246-1022 


Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 
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All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre- stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  
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Another  one  showed  up  last  night. 
Around  10  — just  before  curfew 
— a car  rolled  in  under  the  bridge  and 
the  newcomer  got  out  with  his  wife.  She 
hugged  and  kissed  him  goodbye,  pulled  the 
car  out  along  the  road,  and  disappeared 
into  a sea  of  headlights.  The  new  guy  sits 
by  the  side  of  the  Julia  Tuttle  Causeway, 
talking  to  a group  of  men  huddled  atop 
a collection  of  lawn  chairs,  buckets,  and 
plastic  crates  facing  the  water,  toward  the 
Miami  skyline. 

“I  can’t  believe  this  shit,”  he  booms. 
Nearly  six  feet  tall  and  250  pounds,  en- 
dowed with  a voice  like  a fire  engine,  he 
has  already  earned  his  new  nickname:  Big 
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by  Isaiah  Thompson 

Man.  The  men  listen  with  mild  sympathy. 
“They’re  shocked;  the  new  guys  are  in 
shock,”  explains  Patrick  Wiese,  who  has 
been  living  under  the  bridge  since  July, 
2007. 

A week  before  his  arrival,  Big  Man 
was  serving  a four-year  sentence  for  co- 
caine possession.  A few  days  before,  he 
was  looking  forward  to  leaving  prison 
and  reuniting  with  his  wife,  until  he  got 
the  news:  Instead  of  going  home,  he’d  be 
living  under  a bridge,  a parole  commis- 
sion officer  told  him.  That’s  because  23 
years  ago,  when  he  was  19  years  old,  Big 
Man  was  charged  with  sexual  assault  on 
a minor.  (He  claims  the  victim  was  his 
girlfriend  and  that  it  was  consensual.) 

“When  they  told  me  I was  coming 
down  here,  my  legs  was  shaking,”  he  says. 
“Me  and  my  wife  drove  around  all  day 
trying  to  find  the  place.  She  was  saying, 
‘Maybe  you  should  go  back  to  jail;  I don’t 
want  you  living  under  no  bridge.’” 

In  March,  2007  New  Times  revealed 
the  Florida  Department  of  Corrections 
was  housing  sex  offenders  under  an  over- 
pass near  the  Dade  county  courthouse; 
the  state  responded  by  moving  the  men 
here.  The  reason:  A 2005  county  ordi- 
nance prohibits  sex  offenders  from  living 
within  2,500  feet  of  any  school,  so  nearly 
the  entire  county  has  become  off-limits 
to  them. 

The  story  was  picked  up  by  national 
media  outlets,  and  for  a few  weeks  the 
bridge  was  a source  of  widespread  dis- 
belief. Statements  were  made,  resolutions 
were  passed,  letters  were  sent  — but 
nothing  changed.  Since  then,  much  to 
the  relief  of  local  politicians,  no  doubt, 


the  situation  seems  to  have  quietly  faded 
from  public  memory. 

But  the  numbers  kept  growing.  More 
than  30  men  have  been  sent  to  live  here 
in  the  intervening  months.  A few  have 
since  left  — the  majority  of  them  ar- 
rested for  minor  violations  of  probation, 
two  or  three  were  able  to  move  out,  and 
two  have  disappeared.  But  most  — as  of 
press  time,  at  least  20  — remain  under  the 
bridge,  even  though  many  have  families 
willing  to  house  them.  Everyone  agrees 
the  situation  under  the  Julia  Tuttle  has 
become  untenable,  but  so  far  neither 
local  politicians,  nor  the  courts,  nor  the 
state  legislature  have  been  willing  to  do 
anything  about  it. 

And  so  the  men  have  begun  to  settle 
in.  From  discarded  wood,  they’ve  built 
15-foot  ladders  to  ascend  the  concrete 
embankment  that  leads  to  a small,  flat 
space  beneath  the  bridge,  where  they  sleep. 
A system  of  handmade  pallets  elevates 
them  above  the  water  that  collects  in  their 
sleeping  quarters  when  it  rains  (luckily  for 
them,  there  weren’t  any  hurricanes  this 
year).  One  bridge  dweller  bought  a genera- 
tor; the  others  are  expected  to  pitch  in  for 
the  privilege  of  electricity  with  whatever 
they  can  — money,  food,  beer,  or  labor. 
Every  night,  work  projects  are  afoot: 
cleaning  the  ground  beneath  the  bridge, 
futzing  with  the  generator,  tending  a grill 
large  enough  to  cook  for  all  of  them  at 
once.  At  least  six  animals  share  quarters 
with  the  men  — a Doberman,  a pit  bull, 
a Yorkshire  terrier,  and  three  cats. 

“We  are  a colony,”  Wiese  explains, 
“and  we  gotta  work  it  like  that.” 

Long  before  dawn,  the  men  are  up 
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Sex  Offenders  Under  Bridge  (cont.) 


and  packing.  Silently  they  stow  their 
bedding,  brush  their  teeth,  and  perform 
perfunctory  toilet  duty  by  the  bay.  The 
minute  their  curfew  ends,  at  6 a.m.,  they 
are  gone.  The  drivers  pull  out  along  the 
muddy  grass  by  the  causeway,  through  a 
break  in  the  railing,  and  into  the  stream 
of  traffic.  The  walkers  ascend  the  embank- 
ment by  the  bridge,  step  over  the  rail,  and 
make  their  way  along  the  causeway.  From 
the  top  of  the  bridge  you  can  see  them,  ev- 
ery morning,  their  figures  getting  smaller 
and  smaller  until  they  vanish  in  the  pale 
light  of  another  day  in  Miami. 

Two  years  ago,  Miami  Beach  Mayor 
David  Dermer  successfully  pushed  an 
ordinance  that  prohibited  sex  offenders 
from  living  within  2,500  feet  of  any  school 
in  his  city  — two  and  a half  times  farther 
than  the  state  law’s  distance,  which  already 
prohibited  offenders  from  living  within 
1,000  feet  of  schools,  daycare  centers,  and 
playgrounds. 

The  ordinance  came  at  a time  when 
states  across  the  nation  were  cracking 
down  on  sex  offenders  in  the  wake  of  the 
horrific  rape  and  murder  of  nine-year-old 
Jessica  Lunsford  in  Homosassa,  Florida, 
by  John  Couey,  a 47-year-old  drifter  with 
a criminal  history  of  child  molestation. 
Mayor  Dermer  intended  his  ordinance 
to  set  the  high  water  mark,  and  it  did.  In 
a city  surrounded  by  water  and  barely  a 
mile  wide  at  its  thickest,  the  2,500-foot 
ordinance  effectively  made  Miami  Beach 
the  first  city  in  America  to  exile  sex  offend- 
ers — a fact  Dermer  has  acknowledged 
proudly. 

In  an  interview  on  NPR’s  Talk  of  the 
Nation , host  Neil  Conan  asked  Dermer 
point-blank:  “What  do  you  say  to  the 
communities  where  they  move  to?”  For 
the  only  time  in  the  otherwise  exuberant 
conversation,  Dermer  sounded  flustered. 
“Well,  those  communities,”  he  said,  “ob- 
viously if  they  have  inquiry  as  to  what 
we’re  doing,  we’re  happy  to  assist  them 
in  any  way.” 

The  point  of  the  question  was  not 
lost  on  Miami-Dade  politicians,  who 
nervously  watched  Dermer’s  actions  from 
across  a half-mile  of  water.  Where  would 
sex  offenders  go  if  banned  from  Miami 
Beach?  To  the  rest  of  the  county,  of  course. 
Within  a year,  the  Miami-Dade  County 
Commission  unanimously  passed  a mirror 
ordinance,  banning  sex  offenders  from  liv- 
ing within  2,500  feet  of  any  school. 


How  much  of  Miami-Dade  County, 
exactly,  does  the  2,500-foot  ordinance 
cover?  Pretty  much  all  of  it,  according  to 
a map  produced  by  the  county  and  dis- 
tributed to  police  and  newly  released  sex 
offenders.  It  shows  schools  in  the  county 
— private,  charter,  and  public  — each  with 
a colored  blob  around  it  representing  the 
2,500-foot  sex-offender  no  man’s  land. 
The  blobs  cover  the  map;  the  only  open 
patches  are  Miami  International  Airport, 
a few  farm  tracts  in  the  Redland  and  near 
the  Everglades,  and,  perhaps  ironically, 
much  of  the  well-to-do  town  of  Pinecrest, 
which  is  protected  from  most  sex  offenders 
by  property  values  instead  of  ordinances. 
(Sex  offenders,  like  any  other  kind  of 
felon,  overwhelmingly  tend  to  be  poor.) 

It’s  one  thing  to  pass  a law;  it’s  an- 
other to  make  it  work.  Even  as  county 
commissioners  patted  themselves  on  the 
back,  state  probation  officers  — who  are 
responsible  for  overseeing  all  offenders 
released  on  probation  — were  already 
having  a difficult  time  enforcing  the  state’s 
1,000-foot  law,  let  alone  Miami’s  new 
2,500-foot  ordinance.  At  first,  they  simply 
rearrested  sex  offenders  who  couldn’t  find 
a legal  residence  before  their  release  date. 
But  a judge’s  ruling  in  July  2006  led  to 
an  internal  memo  ending  that  practice. 
Probation  officers  were  in  a bind:  The 
offenders  had  to  be  released  — but  to 
where? 

And  so  they  began  to  crop  up  in 
strange  places.  On  January  4,  two  home- 
less sex  offenders  living  on  bus  benches 
in  Broward  County  were  arrested  for 
disorderly  conduct,  according  to  DOC 
e-mails  obtained  by  New  Times.  “The  of- 
fenders were  charged  with  hanging  their 
clothing,  that  had  become  wet  during  a 
rainstorm,  over  some  bushes,”  wrote  a 
probation  officer.  In  another  e-mail,  a 
probation  officer  in  Sanford,  near  Or- 
lando, wrote  to  a colleague:  “I  hate  to 
tell  you,  but  this  is  Sex  Offender  Square; 
there  are  approximately  1 1 of  them  living 
out  there....  The  only  way  we  could  [count 
them]  was  to  line  them  up,  like  at  Publix 
deli.” 

The  storm  came  to  Miami  in  August 
2006,  when  66-year-old  sex  offender  An- 
gel Sanchez  was  released  after  serving  a 
year  and  a half  for  molesting  a relative 
on  at  least  two  occasions,  when  she  was 
nine  and  13  years  old.  Sanchez  couldn’t 
go  home.  But  his  social  security  income 
meant  he  could  pay  rent  elsewhere.  San- 
chez proposed  nearly  a dozen  residences 
to  his  probation  officer,  Benito  Casal,  and 
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Casal  diligently  checked  them.  But  each 
one  violated  the  state  ordinance. 

When  Sanchez  got  out  of  jail,  Casal 
ordered  him  to  live  under  the  Dolphin 
Expressway  overpass  at  NE  12th  Avenue 
and  12th  Street,  across  the  street  from 
the  county  courthouse.  A few  months 
later,  another  sex  offender  fresh  out  of 
lockup  was  sent  to  join  him.  Then,  several 
weeks  later,  another.  The  three  men  slept 
in  cardboard  boxes  and  on  piles  of  rags 
in  the  parking  lot.  Casal  enforced  their 
curfew  — 10  p.m.  to  6 a.m.  — by  briefly 
pulling  into  the  lot  before  dawn  every  day 
to  make  sure  the  three  were  there. 

New  Times'  March  8,  2007  story 
(“Swept  Under  the  Bridge”)  sparked  a 
flurry  of  e-mails  within  the  department  of 
corrections.  “It  was  the  only  known  loca- 
tion that  sex  offenders  in  Dade  County 
could  reside,”  probation  supervisor  Patri- 
cia Nelson  wrote  in  an  incensed  e-mail  to 
probation  officers  and  supervisors.  “We 
are  instructing  our  offender[s]  to  move 
from  that  location.  Where,  we  do  not 
know,  but  [they]  will  have  to  find  a location 
by  curfew  this  evening  or  face  arrest.” 

Nelson’s  e-mail  didn’t  end  there: 

“We  will  then  face  the  sentencing 
Court,  who  may  reprimand  us  for  arrest- 
ing the  offender  and  who  will  restore  the 
offender  to  supervision,  dismissing  our 
violation.  We  will  then  research  a new 
address  for  compliance  which  will  require 
a web  search  of  Google  Earth,  the  county 
website,  GPS  mapping,  Children  and 
Families  Day  Care  website,  and  a personal 
visit  to  measure  1,000  ft.  as  the  crow  flies, 
2,500  ft.  for  ordinance  compliance,  and 
about  2-3  hours  of  officer  time  and  travel 
expense  only  to  find  that  the  location  is 
not  in  compliance. 


“Collectively,  we  have  exhausted  all 
efforts  to  locate  affordable  motels,  room- 
ing houses,  street  corners,  abandoned  junk 
cars,  or  any  other  location  that  could  serve 
as  a residence  for  sex  offenders  that  are  not 
in  violation  of  the  1,000  foot  law  or  any 
ordinance....  We  are  requesting  guidance 
and  direction  from  the  department,  the 
Courts,  the  legislature,  or  anyone  else  who 
would  address  the  homeless  sex  offender 
problem.” 

That  guidance  wouldn’t  come  anytime 
soon.  Meanwhile  probation  officers  came 
up  with  a location  for  the  offenders  that 
state,  county,  and  municipal  ordinances 
couldn’t  touch.  They  were  ordered  to 
report  to  the  Julia  Tuttle  Causeway  or  go 
to  jail.  They  complied. 

On  average,  a new  sex  offender  has 
arrived  under  the  Julia  Tuttle  every  week 
since  April,  2007. 

Enrique  Ortiz  was  13  years  old  when 
he  acquired  the  status  of  sex  offender  for 
life.  According  to  state  prosecutors,  Ortiz, 
armed  with  a flare  gun,  forced  his  way  into 
an  apartment  on  the  900  block  of  NW  28th 
Street  in  which  two  preteens  were  present 
and,  after  stealing  jewelry  and  clothing 
from  their  mother’s  bedroom,  forced  them 
into  a closet,  where  he  allegedly  forced  one 
child  to  perform  oral  sex  on  him. 

The  case  was  far  from  straight- 
forward. After  the  crime,  investigators 
combed  the  neighborhood  and  found 
Charles  Jackson,  who  was  in  possession  of 
a piece  of  the  stolen  jewelry.  Jackson  said 
the  ring  had  been  given  to  him  by  Ortiz. 
Jackson  was  not  arrested,  detained,  or 
questioned  further.  Instead  police  hunted 
down  the  adolescent  Ortiz,  arrested  him, 
and  charged  him  with  1 1 counts,  includ- 
ing burglary,  kidnapping,  and  sexual 
battery. 

Ortiz,  now  29  years  old,  says  he’s 
innocent.  “Charles?  He  was  the  one  who 
did  it.  I was  small; 
he  used  me  to  go 
through  the  bars.  I 
broke  in,  yeah,  but 
then  I waited  for 
him  outside.” 

Guilty  or  not,  it 
wasn’t  a sex  offense 
that  landed  Ortiz 
under  the  bridge. 
After  spending  eight 
years  in  jail  for  a 
burglary,  he’d  lived 
in  Miami  since  2003 
with  a spotless  re- 
cord until,  this  past 
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June,  he  was  caught  riding  a scooter 
without  a license  in  Miami  Beach.  The 
officer,  seeing  Ortiz  was  a registered  sex 
offender,  took  him  to  jail  and,  the  cop 
claimed,  found  three  Ecstasy  pills  on  him 
— a violation  of  Ortiz’s  probation.  The 
sentence:  two  years  of  state  supervision, 
under  the  bridge. 

When  Ortiz  arrived,  he  found  the  situ- 
ation intolerable.  “I  was  like,  ‘You  know 
what?  Fuck  this.  If  I gotta  be  here,  I’m 
gonna  live  comfortable.’” 

The  handsome  Puerto  Rican  keeps 
his  head  and  face  clean-shaven,  and  he  is 
always  well  dressed.  He  has  an  easy,  char- 
ismatic personality,  and  cuts  a lean  and 
muscular  figure,  walking  around  under 
the  bridge  as  if  it  were  the  backdrop  to 
a photo  shoot:  shirtless,  his  Yankees  cap 
tilted  to  the  side,  implausibly  still-club- 
worthy  jeans  sagging  suggestively  low  at 
the  waist.  “I’m  a beach  boy,”  he  affirms 
with  pride. 

Ortiz  is  also  tough.  He  holds  an  un- 
nervingly  steady  gaze,  a look  that  can  be 
commanding.  Quietly,  subtly,  he’s  the 
boss.  (Sometimes  not-so-subtly  — he  gave 
one  of  the  guys  a black  eye  recently  when 
he  thought  the  offender  hadn’t  been  chip- 
ping in  enough  for  electricity.) 

Ortiz  took  charge  and  set  about  trans- 
forming the  area  into  a livable  space.  He 
claimed  a hefty  quarter  of  the  concrete 
shelf  below  the  bridge  for  himself.  He  set 
up  a sleeping  area,  a closet,  and  a 12-foot 
living  room,  replete  with  an  entertainment 
center,  a pantry,  and  — the  centerpiece  — 
a big,  comfy  pink  love  seat.  Ortiz,  who  is 
gay,  built  wooden  rafters  not  only  on  the 
ground  but  also  among  gaps  in  the  cement 
ceiling,  on  top  of  which  he  stores  his  pos- 
sessions, and  below  which  his  shirts  hang 
neatly  from  wire  hangers. 

It  was  Ortiz  who  bought  the  generator, 
Ortiz  who  bought  the  lights,  the  wood,  the 
TV  set,  and  the  water  cooler  buckets  the 
men  use  as  showers.  Ortiz  is  house  fisher- 
man and  head  chef.  Occasionally  he  has 
cooked  meals  for  the  entire  encampment. 

“When  I first  got  here,  nobody  was 
motivated  to  do  nothing  but  burn  shit.  All 
they  did  was  burn  crap  and  wood  and  all 
that.  And  drink.  Bonfires  and  drinking, 
and  always  in  the  darkness...,”  he  says. 
“Then  I started  saying,  T want  to  build 
this  and  this  and  this’ ...  I brought  life  to 
this  place.” 

On  a trip  to  get  water  from  a recently 
discovered  spigot,  Ortiz  says,  “It  pisses 
[probation  officers]  off  to  see  people  like 
me.  You  put  a person  in  this  type  of  pre- 
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dicament,  and  what  you  actually  are  trying 
to  do  is  break  their  spirit.  Just  like  a dog 
— you  put  a dog  in  a cage,  you  break  his 
spirit ...  but  little  did  they  know  they  had 
somebody  who  was  already  adjusted  to 
this  situation.  I’ve  been  on  the  streets  since 
I was  12....  I live  flexible  to  life,  you  know, 
because  you  never  know  where  you’re  go- 
ing to  end  up.” 

“The  Bridge  Man,”  as  the  offenders 
call  probation  officer  Benito  Casal,  noted 
with  uncharacteristic  alarm  the  rapidly 
increasing  population.  In  a July  7 e-mail  to 
superiors,  Casal  wrote  about  showing  up 
at  the  Julia  Tuttle  only  to  be  accosted  by 
a bridge  dweller  who  demanded  to  know 
“‘who  the  hell  was  sending  all  these  sex  of- 
fenders here.”  He  stated  there  are  eight  sex 
offenders  residing  under  the  bridge,  “and 
there  is  no  more  room  here  for  them.” 

Casal  was  further  distressed  by  the 
presence  of  a couple  with  a young  girl,  who 
were  there  to  fish.  Casal  told  the  family  that 
the  people  under  the  bridge  were  sex  of- 
fenders. Upset  at  the  comment,  the  mother 
of  one  offender  — who  had  moved  to  the 
bridge  to  take  care  of  her  son  — lashed 
out  at  Casal.  The  situation  escalated,  and 
he  threatened  to  call  police. 

Eventually  things  quieted  down, 


Casal  wrote,  but  he  ended  his  e-mail  on 
an  ominous  note:  “In  dealing  with  the  sex 
offenders  in  the  Julia  Tuttle  Causeway,  I 
have  noticed  some  of  them  are  becoming 
more  hostile.  I believe  this  is  because  of 
their  living  conditions  [and]  the  amount  of 
sex  offenders  that  are  under  the  bridge.... 
I believe  the  situation  that  presently  exists 
in  the  Julia  Tuttle  Causeway  is  a recipe  for 
disaster,  and  it  is  only  a matter  of  time  un- 
til a very  serious  incident  occurs  out  there. 
I am  requesting  that  management  advise 
the  probation  officers  in  Circuit  1 1 not  to 
send  any  more  homeless  sex  offenders  to 
the  Julia  Tuttle  Causeway.” 

Since  then,  the  number  of  sex  offend- 
ers under  the  bridge  has  doubled. 

Increasing  numbers  of  inhabitants 
have,  like  Ortiz,  been  out  of  prison  for 
years,  living  and  working  without  incident, 
until  they  violated  probation  (sometimes 
for  something  as  simple  as  forgetting  to 
re-register),  were  taken  to  jail,  and  then 
sent  under  the  bridge.  Nearly  half  the 
men  would  be  out  of  here  in  a heartbeat  if 
residency  restrictions  didn’t  prohibit  them 
from  living  with  their  families. 

While  still  on  probation,  interior  de- 
signer Ricardo  (not  his  real  name)  lived  in 
an  apartment  in  Miami,  traveled  regularly 


Save  on  Prescription 
Eyeglasses  & Shades 

Send  for  a FREE  Catalog 
Money  Back  Guarantee 

Prism  Optical,  Inc. 
10992  NW  7th  Ave 
Dept.  LN608 


Miami,  FL  33168 


Inquiries  from  Friends 
and  Family  Welcome 


1-800-637-4104 


www.prismoptical.com 


Since  1959 


Do  you  have  diabetes?  Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult.  Order  your  FREE  copy  of  Prisoner  Diabetes  Handbook:  A Guide  to 
Managing  Diabetes  — for  Prisoners,  by  Prisoners. 


This  handbook,  written  by  prisoners,  will  explain: 

• Facts  about  diabetes 

• How  to  help  yourself  when  you  have  diabetes 

• Complications  of  diabetes 

• The  medical  treatment  you  need  to  manage  your  health 

u\AJLev\  a di^be.4i^  p^4iev\4  is  serious  iwfo^fcd  ^boivt 
Lis  disease,  Le.*l4L  s4*-P-P  L^e.  4 o be.  o*\  4Le>  4oes.  T Ley 

pAy  A44eV\4l<M."  —JAMES,  A PRISONER  LIVING  WITH  DIABETES 


Order  your  FREE  copy  and  start  managing 
your  diabetes  and  your  health.  Quantity  is  limited, 
so  order  today. 


Handbook  made  possible  by  the 
Southern  Poverty  Law  Center 


ORDER  FORM 

Fill  out  the  information  below, 
and  send  this  order  form  to: 

Prison  Legal  News 
2400  NW  80th  St.  #148 
Seattle,  WA  98117 


Name 


ID  number 


Facility 


Address 


City 


State 


Zip 


Prison  Legal  News 


5 


June  2008 


Sex  Offenders  Under  Bridge  (cont.) 


for  work,  and  lived  without  incident  until 
he  violated  probation  by  staying  away 
from  Miami-Dade  longer  than  a judge 
had  allowed  him.  He  was  sent  under  the 
bridge.  Now  he  sleeps  in  the  back  of  his 
pickup,  leaving  every  morning  at  6 a.m. 
and  driving  to  his  sister’s  house  in  Hol- 
lywood, where  he  showers,  eats  breakfast, 
and  cleans  up  for  a day  of  work.  He  has 
maintained  freelance  work  despite  having 
to  inform  each  of  his  employers  of  his 
offense,  molesting  a close  relative.  Each 
evening  he  returns  to  his  sister’s  house  for 
dinner,  waiting  as  long  as  he  can  before 
going  back  to  the  bridge  to  climb  into  the 
bed  of  his  truck  and  sleep. 

Another  of  Ricardo’s  sisters  agreed  to 
speak  about  her  brother.  “It  was  very  hard 
for  me,  especially  because  I have  children 

— my  girl  is  1 2 and  my  son  is  1 0,”  she  says, 
asking  that  her  name  be  withheld.  “But 
I still  think  he  has  the  right  to  be  able  to 
make  it,  and  to  get  back  into  society  to  be 
a productive  human  being.” 

When  bridge  dweller  Kevin  Morales 
was  released  from  prison,  his  daughter 

— who  was  also  his  victim  — sought 
permission  from  the  judge  to  maintain  a 
relationship  with  her  father.  “I  can  see  it 
from  both  ends,  and  I don’t  think  anybody 
could  be  more  credible  to  talk  about  it 
than  me,”  says  Sandy  (she  declined  to  give 
her  real  name).  “If  my  father  wasn’t  a de- 
cent and  hard-working  man,  and  he  didn’t 
have  his  family  to  support  him,  I’m  sure 
he  would  have  wanted  to  escape  from  that 
bridge.  But  he’s  not  like  that.  He  wants  to 
be  a part  of  society  and  have  a job  and  a 
family  like  everyone  else.” 

Offender  Steven  Gilley  is  joined  every 
night  by  his  brother,  who  sleeps  under  the 
bridge  at  least  three  times  a week.  “My 
brother,  he  was  a nerdy  type  — he’s  not 
streetwise  and  all  that,”  he  explains.  “My 
mama’s  72  years  old  and  she  was  worried 
about  him.  I said,  ‘Mama,  I’ll  take  care  of 
him.’  We  already  offered  him  a home,  but 
they  turned  him  down.  I got  two  kids,  and 
I trust  him.  And  they  love  their  uncle.” 
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The  oldest  offender  is  82-year-old 
Manuel  Perea,  an  arrival  of  just  a few 
weeks  ago.  Perea,  who  is  deaf,  was  sent 
to  live  under  the  Julia  Tuttle  after  being 
arrested  for  his  second  sex  offense,  alleg- 
edly fondling  three  children  while  handing 
them  a puppy  on  the  street.  He  was  fitted 
with  a GPS  unit,  but  can  barely  hear 
someone  screaming  into  his  ear,  let  alone 
the  soft  beeping  of  the  box. 

About  a third  of  the  men  are  har- 
nessed with  GPS  monitors  — despite  the 
fact  that  they  have  no  regular  access  to 
electricity  to  charge  the  batteries.  If  the 
generator  is  working,  Ortiz  usually  obliges; 
otherwise  the  men  either  allow  their  boxes 
to  shut  down  — technically  a violation  of 
their  probations  that  could  land  them  in 
jail  — or  resort  to  more  extreme  measures. 
One  offender  sometimes  walks  across  the 
causeway  to  Wendy’s,  where  he  surrepti- 
tiously charges  his  box  from  a booth. 

“What  are  you  going  to  do  with  an 
82-year-old  guy  who’s  a dirty  old  man?” 
says  his  lawyer,  Ted  Mastos,  a former 
circuit  court  judge  and  state  prosecutor. 
“The  guy’s  got  a problem  — he’s  done 
it  before.  He’s  a problem,  we  recognize 
that,  and  that’s  the  reason  we  entered  a 
plea.  But  in  our  wildest  dreams  we  never 
thought  this  would  have  happened....  His 
son  is  a very  responsible  guy  and  he’s  done 
yeoman  service  to  try  and  find  a place  for 
his  father,”  Mastos  says.  “And  now  an  82- 
year-old  man  has  to  die  under  a bridge, 
and  nobody  cares.” 

Manuel  Perea  walks  a mile  and  a half 
along  the  causeway  every  night  with  slow, 
painstaking  steps,  carefully  lifting  his  legs 
over  the  railing  and  descending  under  the 
bridge,  politely  waving  a large  wrinkled 
hand  at  the  rest  of  the  bridge  dwellers  as 
he  passes  by.  Each  night  he  slowly  unpacks 
his  bedding,  lays  it  out  on  a concrete 
block,  and  goes  to  sleep.  In  the  mornings, 
it  takes  him  more  than  a half-hour  to  pack 
up  the  bedding. 

“How  the  fuck  can  they  put  an  82- 
year-old  man  down  here?”  Ricardo  asks 
one  night,  as  the  old  man  walks  by,  waving 
as  usual.  “That  first  night  he  got  here,  I 
hear  beep  beep  beep  ....  I go,  Tuck,  it’s 
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the  old  man.’  He  can’t  even  hear  the  box 
when  it’s  right  next  to  him.” 

“It’s  comedy,”  Ricardo  murmurs, 
watching  the  old  man’s  retreating  shadow. 
“It’s  comedy  and  tragedy  at  the  same 
time.” 

State  and  local  leaders  have  taken 
turns  abdicating  responsibility  for  the 
problem  of  homeless  sex  offenders  — that 
is,  sex  offenders  made  homeless  by  local 
law.  Politicians  have  dumped  it,  whenever 
possible,  back  and  forth  onto  one  other 
like  a game  of  hot  potato. 

Dermer  set  the  tune,  passing  the 
potato  unapologetically  to  the  county, 
which  promptly  dumped  it,  piping-hot, 
into  the  lap  of  probation  officers.  Behind 
the  scenes,  corrections  officials  tried  on 
numerous  occasions  to  get  City  of  Miami 
and  county  officials  to  take  responsibility 
for  a situation  that  had  resulted  mostly 
from  their  own  legislation. 

On  April  13,  2007,  then  DOC  sec- 
retary Jim  McDonough  sent  a letter  to 
Miami  Mayor  Manny  Diaz  and  County 
Commissioners  Bruno  Barreiro  and  Re- 
becca Sosa  (the  latter  had  cosponsored 
the  2,500-foot  ordinance,  along  with 
Commissioner  Pepe  Diaz),  proposing  the 
formation  of  a joint  committee  to  address 
the  problem.  The  task  force  that  eventu- 
ally convened  issued  a memorandum 
addressing  homeless  released  prisoners 
in  general,  but  not  sex  offenders  in  par- 
ticular. In  fact  the  problem  of  housing  sex 
offenders  is  barely  noted  in  the  document, 
and  no  mention  at  all  is  made  of  the  Julia 
Tuttle  Causeway. 

Ron  Book,  who  chaired  the  task  force, 
dismisses  the  idea  that  the  2,500-foot  ordi- 
nance has  failed  the  county.  As  for  the  men 
under  the  bridge,  he  answers,  “I  would  say 
to  you  that  is  not  the  ideal  solution,  but ... 
I’m  not  sure  that  20  is  any  demonstration 
of  failure  at  all.” 

Book  is  right:  There  are  other  places 
sex  offenders  can  live.  On  Krome  Avenue 
in  Northwest  Miami-Dade  — past  the 
vacant  lots,  junkyards,  and  farms  — sits 
a small,  rundown  trailer  park,  inhabited 
mostly  by  Mexican  families,  laborers,  and 
agricultural  workers.  Three  sex  offenders 
are  registered  as  living  there.  Far  from  any 
school,  park,  playground,  or  daycare  cen- 
ter, the  location  might  seem  ideal.  Except 
for  one  thing:  Every  day,  around  3 p.m.,  a 
dozen  women  gather  in  front  of  the  park 
to  wait  for  a dusty  yellow  school  bus  to 
drop  off  their  children.  They  scream  and 
squirm  their  way  to  their  mothers’  sides 
and  walk  away  with  them,  hand  in  hand. 
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Asked  if  the  2,500-foot  ordinance 
is  pushing  sex  offenders  into  poor  com- 
munities, Book  pauses.  “I  don’t  have  to 
like  it,”  he  says.  “Look,  I don’t  have  all 
the  solutions.” 

Commissioner  Sosa  refuses  to  revisit 
the  ordinance.  “I  feel  that  I helped  create 
a solution,”  she  insists.  Asked  if  she  knows 
how  many  men  are  living  under  the  bridge, 
she  answers,  “Yes,  many. 

“I  guess  that  at  some  point,  the  sys- 
tem will  have  to  address  that  issue,”  she 
concedes  with  vague  cheerfulness.  “But  I 
am  not  ready  to  address  that  issue.  Maybe 
another  commissioner  should  address  that 
issue....  Your  question  is:  Am  I going  to 
do  something?  The  answer  is  no.” 

Since  tighter  sex  offender  laws  sprung 
up  across  the  nation  in  the  wake  of 
Miami-Dade’s,  a number  of  challenges 
have  followed.  In  January  2006,  public 
defenders  and  state  prosecutors  in  Iowa 
joined  forces  and  issued  a statement  call- 
ing for  the  repeal  of  the  state’s  2,000-foot 
residency  restriction,  which,  they  said, 
“does  not  provide  the  protection  that  was 
originally  intended.” 

In  Florida,  the  ground  is  moving 
under  our  feet.  Weston,  which  has  a 2,500- 
foot  ordinance,  settled  a suit  in  September 
brought  by  Thomas  Lacorraza,  a 23-year- 
old  sex  offender  who  was  fined  for  living 
at  his  grandparents’  house  after  being 
released.  In  the  end,  the  city  said  he  could 
stay.  Lacorraza’s  lawyer,  Chris  Mancini,  is 
currently  representing  another  offender 
— 25-year-old  Lee  Chang,  convicted  of 
having  sex  (consensual,  Mancini  says) 
with  a girl  in  her  early  teens  — who  was 
told  he  could  not  live  with  his  mother,  and 
was  sent  instead  to  live  under  a bridge  in 
Miramar,  where  he  sleeps  in  his  car.  In 
July,  Fort  Lauderdale  probation  officers 
came  up  with  six  different  bridges  to  which 
they  planned  to  assign  sex  offenders  on  a 
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rotational  basis. 

“When  you  have  bad  laws,  you  see 
ridiculous  outcomes,”  says  Mancini. 

At  least  two  challenges  to  Miami- 
Dade’s  ordinance  are  already  brewing.  On 
November  7,  2007,  the  Public  Defender’s 
Office  filed  a memo  in  support  of  a motion 
to  declare  the  county  ordinance  uncon- 
stitutional and  pre-empted  by  state  law. 
The  ACLU  is  looking  into  challenging 
the  law  as  well. 

There  is  abundant  evidence  that  resi- 
dency restrictions  do  nothing  to  reduce  sex 
crimes  against  children.  For  one  thing, 
the  vast  majority  of  sex  offenses  are  not 


committed  by  strangers:  According  to 
the  Bureau  of  Justice  Statistics,  nine  of 
10  victims  under  the  age  of  18  know  their 
abusers,  and  34  percent  were  family  mem- 
bers. And  while  residency  restrictions  target 
those  who  have  already  offended,  most  sex 
offenses  — 87  percent  — are  committed  by 
individuals  with  no  prior  records. 

On  top  of  that,  there  is  reason  to 
believe  that  residency  restrictions  actually 
push  sex  offenders  further  underground. 
“We  know  that  criminals  are  more  likely  to 
resume  a life  of  crime  when  they  have  in- 
stability in  their  life,  when  they  lack  social 
and  family  support,  and  when  they  lack 
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Sex  Offenders  Under  Bridge  (cont.) 


employment,”  points  out  Jill  Levenson,  an 
assistant  professor  of  human  services  at 
Lynn  University  in  Boca  Raton. 

Florida  DOC  statistics  chart  a steady 
increase  in  the  number  of  sex  offenders 
who  have  fled  probation  and  whose  where- 
abouts are  now  unknown.  Statewide,  the 
number  of  absconders  has  tripled  in  the 
past  three  years,  but  in  Miami-Dade, 
the  increase  is  almost  tenfold  since  the 
2,500-foot  ordinance  went  into  effect  in 
2005.  In  that  year,  the  DOC  recorded 
three  absconders;  this  year  so  far,  at  least 
22  sex  offenders  have  gone  missing  in 
Miami-Dade. 

At  least  two  of  the  those  were  assigned 
to  the  Julia  Tuttle.  Carlos  DeNacimiento, 
who  pleaded  guilty  to  raping  a 10-year-old 
girl,  and  Humberto  Danetra,  convicted  of 
exposing  himself  to  two  13-year-old  boys, 
were,  like  the  others,  assigned  to  live  un- 
der the  causeway  upon  their  release  from 
prison.  Unlike  the  others,  they  declined  to 
do  so.  Both  offenders  told  their  probation 
officers  they  would  report  to  the  location; 
neither  was  seen  again. 

“Sometimes  there’s  a perception  that 
those  of  us  who  oppose  residency  laws  are 
advocating  for  sex  offenders,”  Levenson 
says.  “We’re  all  on  the  same  side  — which 
is  the  side  of  public  safety.” 

Around  7 p.m.  on  a recent  Sunday, 
a car  pulls  in  under  the  bridge  and  a rare 
thing  happens:  A woman  steps  out.  Bend- 
ing down  and  reaching  across  the  driver’s 
seat,  she  straightens  up  again  with  an 
armful  of  supplies  — a small  cooler,  paper 
plates,  and  a package  wrapped  in  plastic. 
The  bundle  nearly  reaches  her  chin.  It’s 
Big  Man’s  wife. 

Since  arriving  a week  before,  Big  Man 
has  made  a place  for  himself  under  the 
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bridge.  He  sleeps  on  a mottled  white  sofa 
that  abuts  Ricky  Ortiz’s  side  of  the  shelf. 
He  has  set  up  his  things  — a few  pairs  of 
shoes,  a stack  of  clean  clothes,  some  toilet- 
ries, a microwave,  and  a tattered  Bible. 

Big  Man’s  wife  smiles  as  he  climbs 
down  the  ladder,  smiling  back,  and  takes 
large,  bounding  steps  toward  her.  They 
embrace,  and  then  his  eyes  move  from 
hers  to  the  food.  “Go  heat  it  up  in  the 
microwave,”  she  tells  him.  He  relieves  her 
of  the  bundle  and  dutifully  mounts  the 
ladder  again. 

“He  done  tore  up  three  pairs  of  shoes, 
‘cause  he  gotta  climb  up  and  down  this 
wall  here,  and  that’s  something  he’s  not 
used  to  — he’s  a heavy  man.  So  I had  to 
get  some  rubber  shoes  so  he  can  go  up 
and  down,”  she  says,  watching  his  clumsy 
ascent. 

Big  Man’s  wife  (both  requested  that 
their  names  be  withheld)  is  neatly  dressed, 
with  an  ample  frame  and  a soft  face. 
One  front  tooth  is  capped  in  gold,  and 
when  she  smiles,  it  flashes.  As  soon  as 
Big  Man  vanishes  into  the  gloom  above 
the  embankment,  her  smile  disappears 
with  him. 

“Look  at  this  place!”  she  says  an- 
grily. “There’s  no  running  water  to  take  a 
shower;  there’s  no  toilets....  My  husband 
can’t  work  now;  nobody’s  going  to  hire 
him.  So  I have  to  do  the  providing.” 

She  drives  down  from  her  job  in 
Boca  Raton  almost  every  night  to  take 
care  of  her  husband.  “I  come  down  here, 
I do  his  laundry,  make  sure  he’s  got  a hot 
meal  — because  he  can’t  cook.  How’s  he 
gonna  eat?” 

Big  Man  emerges  from  the  darkness 
and  descends  the  ladder,  paper  plate  in 
hand,  gnawing  on  a chicken  wing.  His  wife 
eyes  the  food  disapprovingly:  “Look  how 
my  baby  got  to  eat  — everything  dried  out 
from  the  microwave.” 

Later  the  couple  climbs  into  her  car 
and  drives  over  to  the  water.  They  reap- 
pear after  15  minutes,  when  Big  Man  hops 
out,  grabs  the  cooler,  and  vanishes  with  his 
wife  back  into  the  shadows. 

“Big  Man’s  getting  nookie,”  someone 
says  cheerfully. 

A few  weeks  ago,  the  generator 
conked  out.  Wiese  and  Ortiz  took  it  apart, 
piece  by  piece,  until  they  had  dismantled 
it  entirely.  They  put  it  back  together,  and 
it  still  didn’t  work. 

Eventually  Ortiz  was  able  to  make 
good  on  the  manufacturer’s  warranty 
and  wrangle  a new  one,  but  on  a recent 
night,  most  of  the  bridge  is  shrouded  in 
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darkness  anyway;  everyone  has  run  out  of 
money  to  pay  for  gas.  The  mood  is  glum. 
Wiese  sports  a black  eye  that  Ortiz  gave 
him  — a money  dispute,  Wiese  says.  Big 
Man  has  finished  off  a decent  amount 
of  vodka,  and  the  roar  of  his  profanities 
echoes  off  the  concrete  from  all  directions. 
“I’m  getting  real  tired  of  that  guy,”  one 
man  mumbles  wearily  as  he  sits  on  a crate 
beside  his  tent,  staring  idly  at  a candle  and 
drinking  a Miller  High  Life.  “That’s  my 
last  one,”  he  says,  nodding  at  the  candle. 
“When  that  bitch  goes  out ...” 

On  top  of  everything,  another  of- 
fender arrived  tonight.  His  parents  had 
driven  him  under  the  bridge  and  spent 
the  afternoon  building  him  a little  wooden 
house  with  a canvas  roof.  He’s  still  in 
shock,  the  men  say. 

Update 

Since  the  publication  of  this  article 
last  December,  some  of  the  sex  offenders 
living  under  the  Julia  Tuttle  Causeway 
have  left.  At  the  end  of  his  “community 
control”  period,  Big  Man  was  able  to  live 
with  his  wife  in  Broward  County.  A small 
handful  of  residents,  including  Gilley, 
found  suitable  residences  elsewhere;  others 
have  been  rearrested  on  minor  charges.  A 
few  have  absconded,  including  Ortiz. 

In  January  2008,  one  month  after  the 
New  Times  ran  the  article,  the  Florida 
DOC  gave  notice  to  the  men  under  the 
bridge  that  they  had  72  hours  to  leave  and 
find  suitable  places  to  stay.  They  gave  the 
men  a list  of  potential  addresses  that  did 
not  conflict  with  state  laws  - most  were 
outside  the  county  and  almost  all  were 
prohibitively  expensive  hotels.  Most  of  the 
men  chose  to  stay.  After  72  hours,  proba- 
tion officials  arrived  with  new  three-day 
notices;  three  days  later  they  issued  them 
again.  The  men  were  never  evicted. 

The  number  of  residents  living  under 
the  bridge  currently  hovers  around  six- 
teen, many  of  them  the  same  individuals 
who  were  present  in  December.  Over  the 
past  year  the  camp  has  been  home  to 
about  twice  that  number  of  released  sex 
offenders.  Despite  a front-page  story  in 
the  Miami  Herald  on  April  8,  2008  there 
has  been  little,  if  any,  action  on  the  part 
of  state  or  local  officials  to  address  this 
unresolved  situation.  f\ 

This  article  originally  appeared  in  the  Mi- 
ami New  Times  (www.miaminew times, 
com ) on  Dec.  13,  2007,  and  is  reprinted 
here  with  permission.  It  was  updated  by  the 
author  upon  request  by  PLN. 
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California  Parole  Board  Executive  Officer  Resigns 
After  Caught  Drinking  on  Duty 


The  Executive  Officer  of  Califor- 
nia’s Board  of  Parole  Hearings 
(Board),  who  was  the  passenger  in  a state 
car  driven  by  another  Board  employee, 
resigned  after  police  stopped  the  car  and 
arrested  the  driver  for  DUI. 

John  Monday,  56,  a 34-year  veteran 
state  employee,  held  the  top  position  at  the 
Board  - Executive  Officer  (a  gubernatorial 
appointment).  On  November  27,  2007, 
he  was  riding  with  associate  chief  deputy 
commissioner  Robert  Thomas  Rodriguez, 
57,  when  Merced  city  police  arrested  Ro- 
driguez for  driving  with  a blood  alcohol 
level  twice  the  legal  limit. 


In  his  resignation  letter  to  the  gov- 
ernor, Monday  admitted  he  had  been 
drinking  during  a dinner  while  conduct- 
ing official  business  following  a speech 
at  a women’s  prison  in  Chowchilla.  He 
wrote  that  his  “judgment  on  that  day  was 
deficient  and  unprofessional,”  and  offered 
his  regrets  and  resignation.  Rodriguez 
remains  employed  with  the  Board. 

In  a separate  incident,  parole  su- 
pervisor Ed  Carnegie  was  placed  on 
temporary  reassignment  in  Dec.  2007 
after  he  reportedly  used  whiteout  to  alter 
official  documents  to  cause  parolees  to 
be  released  early  from  supervision.  In  six 


cases,  Carnegie  allegedly  overruled  parole 
agents’  recommendations  that  the  parolees 
be  continued  on  parole.  While  Carnegie 
had  the  power  to  do  this,  he  did  not  have 
authority  to  alter  the  documents. 

According  to  state  Rep.  Todd  Spitzer, 
the  parole  department  was  under  pressure 
to  release  parolees  quickly  due  to  the 
overcrowding  crisis  in  California’s  prison 
system.  Fewer  parolees  would  mean  fewer 
potential  revocations,  and  thus  fewer  pa- 
rolees re-incarcerated.  FI 

Sources:  Los  Angeles  Times,  San  Jose 
Mercury  News 


Prison  Pen  Pal  £r  Legal  Ads 

Friend,  Romance  £r  Legal  Connection  - On-Line  Since  1999! 


Customer  Assurance  Program... 

FBTW  is  the  ONLY  pen  pal  company 
to  truly  stand  behind  our  service 
and  customers.  If  ALL  Ad  Tips  & 
Suggestions,  as  set  forth  by  our 
company,  have  been  followed, 
and  you  have  still  not  received  a 
response  after  the  first  6 months 
of  publication,  we  will  extend  your 
personal  ad  by  6 full  months  FREE! 

(offer  applies  to  first  six  months  of  ad  publication) 


Rated  BEST  by  our  2,500+  clients  in  46  states, 
Friends  Beyond  The  Wall  is  in  a class  of  its  own, 
offering  more  exclusive  web  site  features 
and  benefits  than  ANY  other  prisoner  pen 
pal  company  (too  many  to  list  in  this  ad!), 
and  an  amazing  87%  Response  Rate! 

Deluxe  Web  Site  Ads  with  two  photos 
1-Year  $39.95;  Extended  2-year  & 3-year 
discounted  ad  plans  also  available  for 
those  of  you  serving  longer  sentences. 
We  appreciate  our  existing  customers,  and 
offer  a 50%  discount  on  1 -Year  Ad  Renewals 
only  $19.95!  All  ads  are  full-page,  full  color! 


...  Just  a Few  of  the  EXTRAORDINARY  Benefits  our  Clients  Enjoy  ... 


❖ 6-Month  Customer  Assurance  Program  (see  above  for  details!) 

❖ We  GUARANTEE  your  ad  will  be  seen  by  the  outside  public! 

(FREE  Hit  Counter  provided  to  track  the  number  of  visits  to  your  ad) 

❖ Exclusive  ‘Search  Express  Instant  Friend  Locator’  makes  finding 
your  ad  easy  for  web  site  visitors  (you  are  never  buried  in  long  lists!) 

❖ Exclusive  ‘On-Line  Letter  Response  Center’  provides  ‘4’  convenient 
responding  options  for  web  site  visitors  to  answer  your  ad! 

❖ FREE  Unlimited  Email  Forwarding  for  first-time  responses! 

♦♦♦  Unrivaled  Referral  Benefits!  (available  at  facilities  where  permitted) 


Outstanding  Customer  Service  Staff  - Our  promise  to  you  ... 
if  you  write,  we  WILL  respond  (simply  enclose  SASE  for  response!) 

The  Friends  Gazette,  our  FREE  informative  newsletter,  keeps 
our  customers  connected  to  the  company  they  trust  to  represent 
their  ads,  and  also  hooks  you  up  with  other  valuable  resources 
(Gifts,  Photos,  Greeting  Cards,  Books,  Shopping  Resources  and  more!) 

FREE  Ad  Tips  & Suggestions  to  provide  you  with  the  tools  to 
produce  the  only  thing  you’re  looking  for...  RESULTS!! 

We’ll  even  refer  our  existing  customers  and  their  associates  to  other 
‘quality’  pen  pal  web  sites;  our  ONLY  goal  is  to  help  you  receive  mail! 


Send  SASE  or  have  outside  contact  email  us  for  FREE  complete  membership  details!  ^expifesfltf-xol 

Friends  Beyond  The  Wall,  Inc. 

Attn:  Pen  Pal  lnfo-PLN-8  ♦ 2600  South  Road,  Suite  44-244  ♦ Poughkeepsie,  NY  12601-7004 


Web  Site:  www.FriendsBeyondTheWall.com 


Email:  lnfo@FriendsBeyondTheWall.com 


Prison  Legal  News 


9 


June  2008 


The  past  several  months  have  been 
even  busier  than  usual  for  PLN.  In 
addition  to  getting  the  magazine  published 
each  month  we  have  seen  an  upsurge  in 
censorship  activities  in  prisons  and  jails 
around  the  country.  As  noted  in  this  issue 
of  PLN,  after  5 years  of  banning  books 
ordered  from  PLN,  the  Massachusetts 
Department  of  Corrections  capitulated 
and  now  allows  prisoners  in  their  custody 
to  receive  books  from  PLN  by  adding  us 
to  their  approved  vendor  list.  The  litigation 
continues  now  for  damages  and  attorney 
fees.  This  occurred  a week  after  PLN  sued 
the  DOC.  In  Rhode  Island,  the  DOC  there 
had  been  requiring  prisoners  to  order  books 
and  subscriptions  from  their  prison  trust  ac- 
count. After  receiving  demand  letters  from 
PLN  and  the  RI  ACLU  noting  that  PLN 
has  successfully  sued  four  states  on  this  is- 
sue, the  DOC  finally  saw  the  light  and  they 
too  capitulated  and  changed  their  policy  to 
allow  prisoners  to  receive  gift  subscriptions 
and  publications.  But  victories  such  as  these 
all  consume  staff  time  and  resources. 

The  Virginia  DOC  has  banned  all  is- 
sues of  PLN  statewide  claiming  that  ads 
in  PLN  somehow  threaten  prison  security. 
PLN  is  currently  attempting  to  resolve  the 
issue  administratively  (courts  have  already 
held  that  PLN  cannot  be  censored  due 
to  its  ad  content).  Likewise,  some  of  the 
larger  jails  around  the  country  have  also 
taken  to  banning  all  books  and  maga- 
zines, including  PLN.  Which  requires  our 
limited  resources  to  recruit  counsel  and 
litigate  the  matters. 

PLN  has  been  active  in  legislative 
efforts  to  amend  the  Prison  Litigation  Re- 
form Act  as  well  as  providing  comments 
on  the  new  standards  for  the  Prison  Rape 
Elimination  Act.  We  are  working  with  a 
number  of  other  organizations  on  these 
efforts  and  will  be  reporting  the  outcomes 
in  future  issues.  We  are  also  busy  speaking 
at  conferences  and  events  about  the  rights 
of  prisoners,  conditions  in  US  prisons  and 
jails  and  much  more. 

Alex  Friedmann,  PLN’s  associate  edi- 
tor has  been  spearheading  the  campaign  to 
ensure  that  Gustavus  Adolphus  Puryear  IV, 
general  counsel  for  Corrections  Corpora- 
tion of  America  (CCA)  is  not  appointed 
to  the  federal  district  court  in  the  Middle 
District  of  Tennessee  by  President  Bush. 
Alex  has  generated  extensive  media  cov- 
erage of  the  fact  that  Puryear  is  biased, 


From  the  Editor 

by  Paul  Wright 

unqualified  and  a Republican  party  hack 
poorly  suited  for  the  federal  bench.  He 
has  also  enlisted  support  from  a wide  va- 
riety of  organizations  to  oppose  Puryear’s 
nomination,  ranging  from  the  National 
Organization  for  Women,  the  Alliance  for 
Justice,  National  Lawyers  Guild,  California 
Correctional  Peace  Officers  Association, 
Grassroots  Leadership  and  the  American 
Federation  of  State,  County  and  Municipal 
Employees  have  come  forward  on  this  issue. 
Media  coverage  of  the  issue  has  disclosed 
that,  according  to  Time  Magazine,  CCA 
maintains  two  sets  of  audit  books,  one  for 
internal  use  and  the  other  for  their  govern- 
ment clients.  We  will  report  the  full  details 
on  this  monumental  campaign  once  there  is 
a final  outcome.  Full  details  and  a lot  more 
can  be  found  at:  www.againstpuryear.org. 
The  US  senate  judiciary  committee  is  still 
considering  Puryear’s  nomination.  Other 
issues  of  controversy  are  his  membership 
in  the  Belle  Meade  country  club,  a club  that 
does  not  allow  its  women  members  to  vote 
and  which  in  1994  admitted  it’s  lone  Black 
member,  who  lives  out  of  state  and  also 
cannot  vote;  and  Puryear’s  misleading  and 
evasive  statements  to  the  Senate  Judiciary 
Committee  related  to  the  murder  of  Estelle 
Richardson,  a prisoner  in  the  CCA  run 
Nashville  jail. 

We  are  still  offering  very  discounted 
subscriptions  for  new  subscribers  as  part 
of  our  subscription  madness  campaign. 
We  hope  readers  will  take  this  opportunity 
to  introduce  their  friends,  families  and 
colleagues  as  well  as  opinion  makers  and 
legislators  to  PLN. 

Please  continue  sending  us  your  ver- 


dicts and  settlements  in  the  cases  won  by 
prisoners  so  we  can  report  them  in  PLN 
or  put  them  into  our  website  database. 
This  is  information  of  great  interest  to  all 
PLN  readers. 

PLN’s  website  has  been  going  through 
steady  upgrades  to  make  it  more  user 
friendly.  We  also  continue  to  put  docu- 
ments and  information  into  it  on  an  almost 
daily  basis.  Our  brief  bank  of  motions, 
appeal  briefs,  unpublished  rulings,  admin- 
istrative rulings,  settlements  and  verdicts 
now  has  over  1,900  documents  in  it.  Our 
publications  library  has  over  1,400  reports, 
audits,  expert  reports,  policy  papers  and 
more  in  it.  Our  main  database  has  over 

12.000  articles  and  case  summaries  and 
over  7,000  court  decisions.  All  content  is 
easily  searchable  and  printable  for  mailing 
to  prisoners.  PLN’s  website  is  receiving  over 

100.000  visitors  per  month  and  has  become 
the  most  comprehensive  source  of  infor- 
mation on  prisons  and  jails  and  litigation 
about  detention  facilities  anywhere.  While 
prisoners  do  not  have  access  to  the  internet 
their  friends  and  families  do.  We  are  the 
only  source  for  much  of  this  information, 
especially  our  brief  bank  of  winning  legal 
documents.  People  can  order  books,  sub- 
scriptions and  much  more  from  the  PLN 
website  at:  www. prisonlegalnews.org. 

Lastly,  if  you  are  moved  please  notify 
PLN  of  the  move  and  your  new  address. 
If  your  copies  of  PLN  and  any  books  or- 
dered from  PLN  are  censored  by  prison  or 
jail  officials  please  notify  PLN  so  we  can 
take  appropriate  action.  Enjoy  this  issue 
of  PLN  and  please  encourage  others  to 
subscribe.  ¥\ 


CCA  Attempts  Cover-Up  of  Assault 
by  Warden  at  Tennessee  Prison 

by  Alex  Friedmann 


Late  last  year,  a prisoner  at  the 
CCA-operated  Hardeman  Coun- 
ty Correctional  Facility  (HCCF)  in 
Tennessee  notified  PLN  that  the  prison’s 
warden,  assistant  warden  and  internal 
affairs  officer  had  either  resigned  or  been 
fired  or  transferred.  The  staff  changes 
reportedly  resulted  from  an  excessive  use 
of  force  incident  and  unrelated  criminal 
charges. 

A public  records  request  submitted 


to  the  Tennessee  Dept,  of  Correction 
(TDOC)  pursuant  to  T.C.A.  § 10-7-503 
resulted  in  a number  of  documents  that 
shed  light  on  what  happened  at  HCCF. 

On  May  16,  2007,  a violent  alter- 
cation occurred  in  the  chapel  between 
Muslim  prisoners  and  CCA  guards. 
HCCF  warden  Glen  Turner  personally 
participated  in  the  interrogation  of  several 
prisoners  after  the  fight.  While  question- 
ing prisoner  James  Ingram,  who  insisted 
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he  had  not  been  involved  in  the  incident, 
Warden  Turner  threw  him  to  the  ground 
and  punched  him  several  times,  causing 
an  injury  above  his  eye.  Ingram  was  re- 
strained at  the  time. 

According  to  Jerry  Lester,  the  TDOC’s 
acting  Internal  Affairs  Director,  state  of- 
ficials were  not  informed  about  Warden 
Turner’s  excessive  use  of  force  “as  it  was 
never  reported  at  the  facility.  It  was  not 
until  July  19,  when  the  TDOC  received  no- 
tification from  prisoner  Ingram’s  attorney 
of  his  intent  to  file  civil  suit,  that  anyone 
at  the  facility  began  to  acknowledge  the 
excessive  use  of  force  by  Warden  Turner.” 
In  short,  CCA  had  attempted  to  cover-up 
the  incident. 

Warden  Turner  was  initially  sus- 
pended with  pay,  then  resigned  on  August 

19,  2007.  He  was  charged  with  assault 
and  official  misconduct.  On  September 
18,  2007  he  plead  guilty  to  a charge  of 
official  oppression  and  received  one  year 
judicial  diversion. 

HCCF  Assistant  Warden  Sarah  Rice 
resigned  on  October  25, 2007.  The  official 
reason  given  was  “job  dissatisfaction.” 
However,  several  HCCF  prisoners  claim 
she  had  been  involved  in  a cover-up  of 
Warden  Turner’s  use  of  force  and  would 
have  been  fired  or  demoted  had  she  not 
quit.  Another  Assistant  Warden  at  the 
Hardeman  County  prison,  Jeremy  Hen- 
sley, was  transferred  to  a different  CCA 
facility  about  the  same  time. 

James  Ingram,  the  HCCF  prisoner 
who  was  injured  by  Warden  Turner,  was 
placed  in  administrative  segregation  and 
transferred  to  a state  prison.  He  has  since 
filed  a federal  lawsuit  alleging  Eighth  and 
Fourteenth  Amendment  violations  related 
to  the  assault  and  denial  of  medical  care. 
See:  Ingram  v.  Turner , USDC  MD  Tenn., 
Case  No.  2:07-cv-02798-JDB. 

In  an  unrelated  incident,  on  October 

20,  2007,  HCCF’s  internal  affairs  officer, 
Keith  H.  Huggins,  30,  was  transferred  to 
work  at  a CCA  prison  in  Mason,  Tennes- 
see. He  had  been  accused  of  assaulting 
customers  at  The  Palace,  a nightclub  in 
Jackson  where  he  worked  as  a bouncer  on 
his  off-hours.  Huggins  was  charged  with 
aggravated  assault  in  connection  with  a 
June  17  fight  that  left  a customer  with  a 
broken  jaw  and  other  serious  injuries.  He 


New  Revised  Edition  Now  Available! 

Hepatitis  & Liver  Disease 

By  Dr.  Melissa  Palmer 
See  page  46  for  ordering  information 


entered  a “best  inter- 
est” plea  in  April  2008 
to  a misdemeanor  as- 
sault charge,  and  was 
placed  on  probation 
for  11  months  and 
29  days.  He  is  still 
employed  by  CCA  at 
the  Mason  facility. 

CCA  is  present- 
ly in  the  process  of 
building  a 2,000-bed 
for-profit  prison  in 
Trousdale  County, 
Tennessee.  If  the 
above  trend  contin- 
ues, some  of  that 
bed  space  may  be 
needed  to  house  abu- 
sive employees  from 
the  company’s  other 
facilities.  FI 

Sources:  Documents 
produced  by  the 
TDOC  (available 
on  PLN’s  website), 
Jackson  Sun,  Tennes- 
sean, Jackson  District 
Attorney’s  office 
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JUSTICE 

(formerly  CorredHELP) 

Announces 

A National  HIP  & Hepatitis 
Information  Hotline  for  Prisoners 


=>  Hade  questions  about  HIV  or  Hepatitis? 

=>  Need  Information  on  treatment? 

=>  Need  help  in  accessing  services  after  release? 

\ Call:  023)  822-3836  j 

: Tues  / Wed  / Thurs  / Fri  j 
: 9 a.n.  to  4 p.n.  Pacific  • 

: 12  p.m.  to  7 p.n.  Eastern  j 


We  accept  col lect  calls  from 
any  prison  or  Jail  facility! 


MILLER  PARALEGAL 


BPH  PAROLE  HEARINGS 
BPH  DENIAL  OF  PAROLE 
GOVERNOR  PAROLE  REVERSALS 
DISCIPLINARY  VIOLATIONS  (1 15s) 


HABEAS  CORPUS 
SENTENCING  ERRORS 
PLEA  BARGAINS 
INMATE  APPEALS  (602s) 


RESEARCH  SERVICES  (Law  Library  Services  - We  provide  copies  of 
published/unpublished  decisions,  annotated  Statutes,  regulations,  regulatory 
proposals,  articles,  legislation,  research  of  caselaw  on  specified  issues) 

Donald  Miller  is  a former  California  lifer  with  a law  degree  and  25  years  of  ex- 
perience. We  are  not  attorneys.  We  are  affiliated  with  and  contracted  to  work  for 
reputable  law  firms  and  attorneys  who  represent  lifers  in  parole  hearings  and 
litigation  (habeas  corpus,  prisoner  and  parole  issues)  in  state  and  federal  court. 
As  of  April  2008,  33  lifers  on  whose  cases  we’ve  worked  have  been  released  on 
parole  or  discharged  from  parole  (including  state  and  federal  published  decisions 
- Rosenkrantz,  Lee,  Barker,  Shaputis,  McCarns,  etc.).  We  publish  CZ7V,  a news- 
letter for  Lifers. 


P.O.  Box  687-a,  Walnut  CA  91788 
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Record  Number  of  Disciplinary  Actions  Against  Texas  Prison  Guards 


As  previously  reported  in  PLN , a 
record  number  of  Texas  prison 
guards  have  been  arrested  in  recent  years 
[see:  PLN,  May  2007,  p.  26].  The  Texas 
Department  of  Criminal  Justice  (TDCJ) 
has  now  confirmed  that  over  a recent  12- 
month  period,  a record  number  of  prison 
staff  have  also  been  disciplined. 

The  Backgate , a TDCJ  watchdog  group 
operated  by  TDCJ  employees,  obtained  the 
statistics  - which  were  then  published  in 
the  Huntsville  Item  online.  They  reveal  that 
7,786  disciplinary  actions  were  filed  against 
TDCJ  guards  in  the  past  fiscal  year.  The 
largest  categories  of  infractions  included 
unexcused  absenteeism  (1,719)  and  substan- 
dard performance  (1,574). 

780  of  the  disciplinary  actions  were  for 
violations  of  statutory  authority,  494  were 
for  failure  to  obey  a proper  order,  249  were 
for  tardiness,  240  were  for  leaving  an  assigned 
post,  228  were  for  sleeping  while  on  duty,  227 
were  for  conviction  of  a misdemeanor,  205 
were  for  falsifying  state  documents  and  181 
were  for  confrontations  with  other  employees 
(both  verbal  and  physical). 

These  numbers  reflect  a sharp  in- 
crease in  disciplinary  violations  among 
TDCJ  staff,  according  to  Backgate  writer 
Marcus  Williams. 

As  a result  of  the  disciplinary  actions, 
538  employees  were  fired;  there  were  also  5 1 
demotions  and  7 reductions  in  pay  grade. 
More  than  900  prison  employees  were  sus- 
pended for  varying  periods  of  time,  while 
4,902  were  placed  on  probation.  729  of  the 
disciplinary  charges  were  dismissed. 

TDCJ  employees  who  face  being  fired 
have  the  right  to  mediation.  Of  those 
who  requested  mediation,  211  had  their 
dismissals  overturned  or  modified.  Just 


by  Matt  Clarke 

over  100  resigned  during  the  mediation 
process,  two  resigned  before  being  termi- 
nated and  over  200  were  fired. 

The  poor  disciplinary  performance 
of  TDCJ  employees  can  be  blamed  on  a 
number  of  factors.  Texas’  prison  system  has 
a severe  staff  shortage,  so  the  TDCJ  is  not 
being  very  particular  about  who  it  hires.  As 
of  April  2008,  state  prisons  were  short  4,300 
employees  compared  to  authorized  staffing 
levels,  including  17  percent  of  security  posi- 
tions. Sixteen  of  the  TDCJ’s  106  prisons 
operate  with  at  least  1/4  staff  vacancies. 

The  staff  shortage,  in  turn,  is  blamed 
on  an  annual  turnover  rate  of  about  25% 
(43%  for  first-year  hires  according  to  AF- 
SCME-CEC7,  the  union  that  represents 
many  Texas  prison  guards).  Why  the  high 
turnover  rate?  TDCJ  officials  speculate  it 
is  due  to  increased  violence  in  the  prison 
system.  Indeed,  both  prisoner-on-prisoner 
and  prisoner-on-staff  assaults  have  risen 
in  the  past  several  years.  Prisoner-on-staff 
assaults  have  increased  28%  over  2001 
levels,  with  78  serious  assaults  on  staff 
reported  in  2007. 

However,  given  that  this  averages 
less  than  80  serious  assaults  on  staff  per 
year  in  a prison  system  with  over  30,000 
employees  and  more  than  153,000  pris- 
oners, these  insignificant  statistics  don’t 
explain  the  staffing  shortage. 

A more  likely  culprit  is  low  pay: 
Annual  salaries  for  Texas  prison  guards 
start  at  $23,000,  near  the  bottom  of  the 
national  average.  On  March  27,  2008  the 
TDCJ  approved  a 10  percent  emergency 
raise,  which  boosted  starting  salaries  to 
$25,000,  plus  incentive  bonuses  for  units 
that  were  the  most  difficult  to  staff.  While 
this  was  a good  start,  it  upset  veteran 


prison  employees  who  didn’t  benefit  from 
the  pay  increase. 

Another  reason  for  the  high  turnover 
rate  is  the  understaffing  itself.  When  prisons 
are  understaffed  employees  have  to  work 
harder  for  their  meager  wages,  including 
more  overtime.  This  leads  to  work  dissat- 
isfaction, which  leads  to  higher  turnover, 
which  leads  to  more  understaffing  - and 
thus  a positive  feedback  cycle  is  created. 

Additionally,  many  Texas  prisons  are 
located  in  rural  communities  with  small  labor 
pools  - and  with  gas  approaching  $4.00  a 
gallon,  few  prospective  prison  employees  are 
willing  to  commute.  “The  state  built  most  of  its 
prisons  in  all  the  wrong  places,”  observed  state 
Sen.  John  Whitmore,  who  chairs  the  Senate 
Committee  on  Criminal  Justice.  “They  used 
prisons  for  economic  development.  The  rural 
counties  would  give  you  the  land  and  throw 
in  other  incentives.  It  might  have  looked  like  a 
bargain  but  we’re  paying  a huge  price  for  it.” 

Whatever  its  causes  the  TDCJ’s  under- 
staffing problem  needs  to  be  addressed.  Due 
to  the  shortage  of  guards,  many  prisoners  are 
being  kept  in  their  cells  for  long  periods  of 
time;  this  results  in  frustration  and  resentment, 
which  may  help  to  explain  the  very  modest 
increase  in  prisoner  assaults  on  staff.  Staff  as- 
saults on  prisoners  are  not  addressed. 

Beyond  quantity,  an  increase  in  the 
quality  of  new  TDCJ  hires  is  also  a ne- 
cessity. In  theory,  a more  professional 
workforce  will  result  in  a reduction  in  the 
number  of  disciplinary  actions  against 
prison  employees.  FJ 

Sources:  www.itemonline.com , Dallas 
Morning  News,  Huntsville  Item,  Associated 
Press,  www.thebackgate.org,  San  Antonio 
Express  News 
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$154,000  Awarded  to  Hawaii  Prisoner  Injured  by  Jumping 
from  Bunk  Bed  Without  Ladder  And  Exposed  to  ETS 


Hawaii’s  First  Circuit  Court  has 
awarded  a prisoner  $153,652.73 
in  a negligence  lawsuit.  The  prisoner’s 
claims  arise  from  the  failure  to  provide 
ladders  on  bunk  beds  and  failure  to  en- 
force a non-smoking  ban,  causing  the 
prisoner  injury. 

The  action  was  brought  by  Rodney 
Herbert,  a prisoner  at  Halawa  Correc- 
tional Facility  (HCF),  for  injuries  that 
occurred  in  2004.  On  September  19, 
Herbert  and  other  prisoners  were  ordered 
to  exit  their  beds  and  stand  for  count. 
Because  his  upper  bunk  did  not  have  a 
ladder,  Herbert  grabbed  the  bunk’s  upper 
railing  and  jumped  down. 

Upon  landing  on  the  floor,  Herbert 
heard  a pop  in  his  foot.  While  he  saw 
a nurse  that  day,  x-rays  were  not  taken 
until  September  22.  A doctor  did  not  see 
Herbert  until  October  5,  and  his  referral 
to  see  a surgeon  did  not  result  in  surgery 
until  October  20.  Herbert’s  complaint  said 
there  were  at  least  20  such  prior,  substan- 
tially similar  accidents  at  HCF. 

The  court  held  that  without  ladders, 
there  was  no  reasonable  means  of  exit- 
ing the  bunk  beds.  It  was  “unreasonably 
dangerous  to  exit  from  the  top  bunk”  by 
prisoner’s  usual  means  of  their  “legs  over 
the  side  and  jumping  down  to  the  floor 
while  grasping  the  upper  rail.” 

Herbert’s  injury  left  him  with  a scar 
several  inches  long  on  his  right  foot,  a limp, 
and  pain.  The  Court  also  held  the  delay  in 
care  caused  added  pain.  It  found  a “fair  and 


appropriate  award  for  pain  and  suffering 
legally  caused  by  the  state’s  negligence  in 
failing  to  provide  ladders  and  to  respond  to 
a series  of  bunk  bed  incidents”  is  $75,000. 
As  for  future  medical  costs,  the  Court 
awarded  Herbert  $10,000  for  additional 
surgery,  $1,000  for  physical  therapy,  $750 
for  referral  to  a pain  specialist,  and  $600  for 
medication  for  one  year.  Herbert  was  also 
awarded  $25,000  for  lost  income. 

The  Court  also  found  HCF  was  neg- 
ligent in  failing  to  enforce  its  no-smoking 


policy,  which  caused  Herbert  asthma  attacks 
over  a year’s  period.  The  Court  awarded  him 
$5,000  on  that  count.  All  awards  were  based 
upon  a negligence  theory,  and  the  Court 
rejected  a product  liability  claim  that  the 
bunk  beds  were  defective. 

The  Court’s  July  27,  2007,  judgment 
also  awarded  Herbert  $15,000  in  lawyer’s 
fees  and  $21,302.73  in  costs.  The  total 
award  was  $153,625.73  See:  Herbert  v. 
Hawaii , First  Circuit  Court  of  Hawaii, 
Civil  Case  No.  060818.  FI 


Foundation  For  Innocence  LLC 
P.O.  Box  1033 
Kula,  Maui,  Hawaii.  96790 
Email : innocenceha  waii2002@y  ahoo . com 
Ph  (808)  269-0452 
Important  Notice 

Please  note  that  Foundation  For  Innocence  (FFI)  has  taken  tr 
of  all  case  files  and  documents  from  Express  Legal  Services, 
overwhelming  requests  for  assistance  from  all  those  claiming  innocence  it  is  criti- 
cal that  FFI  ensure  files  are  opened  for  every  person  regarding  their  case. 

FFI  a small  privately  operated  company  is  not  supported  by  grants  as  most  other 
innocent  projects.  Our  staff  is  small  but  dedicated  to  assisting  those  in  need.  We 
are  striving  to  complete  this  transfer  by  March,  2008  and  greatly  appreciate  your 
patience  during  this  transition.  To  all  inmates  that  have  either  sent  a completed 
assessment  form  to  ELS  or  FFI  or  are  awaiting  assessment  forms  - you  may  for- 
ward a photograph  of  yourself  and  your  family  for  your  file. 

Please  limit  to  2 pictures. 

We  thank  you  for  your  patience  during  this  transition  of  processing  your  files. 
Please  note  the  new  address  above. 


MARILEE  MARSHALL*  & ASSOCIATES,  INC. 

ATTORNEYS  AT  LAW 
CERTIFIED  CRIMINAL  LAW  SPECIALIST 
523  WEST  SIXTH  STREET,  SUITE  1109 
LOS  ANGELES,  CA  90014 

APPEALS,  HABEAS  CORPUS, 

LIFER  PAROLE  HEARINGS  AND  RELATED  WRITS 
CALL  OR  WRITE  FOR  FREE  CONSULTATION 

213-489-7715 
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Think  Outside  The  Cell:  An  Entrepreneur’s  Guide  for  the 
Incarcerated  and  Formerly  Incarcerated , by  Joseph  Robinson, 
Resilience  Multimedia,  270  pages 


Books  about  business  come  and  go. 
Someone  is  always  ready  to  tell  us 
how  to  manage  our  money  But  few  books 
break  down  complex  concepts  of  business 
into  terms  we  can  all  understand.  Fewer 
still  are  specifically  oriented  to  helping 
prisoners  succeed.  This  is  the  magic  of 
Think  Outside  The  Cell 

Author  Joseph  Robinson’s  unique  ap- 
proach appeals  to  the  layman  because  it 
leaves  no  doubt  that  he’s  been  where  we’ve 
been.  He  can  relate  to  where  we  are  and 
he  show  us  how  to  get  ahead. 

But  don’t  let  the  layman  lingo  fool 
you.  Robinson  parses  every  detail  on 
successful  entrepreneurship.  Each  chapter 
contains  articulate,  easy  to  read  instruc- 
tions on  how  to  get  ahead  and  stay 
ahead. 

Think  Outside  The  Cell  combines  all 
the  qualities  of  a self-help  manual  and 
a college  business  text.  But  it  does  so 
without  leaving  the  reader  stranded  in  a 
mire  of  meaningless  platitudes  or  complex 
jargon. 

All  success  starts  with  attitude  so 
that’s  where  Think  Outside  The  Cell  be- 
gins. Robinson  shows  us  why  what  we’ve 
done  wrong  as  well  as  what  we’ve  done 
right  are  both  crucial  components  to  our 
future  success.  We  learn  how  our  failures 
can  actually  make  us  success  oriented. 


Book  Review  by  Gary  Hunter 

“All  About  The  Benjamins”  has  got  to 
be  a favorite  opening  chapter.  It’s  all  about 
putting  money  in  your  pocket,  keeping  it 
there  and  making  it  grow.  Robinson  shows 
us  the  difference  between  simple  interest 
and  compound  interest,  why  quick  turn- 
overs are  not  always  profitable  and  why 
interest  rates  are  worth  the  wait. 

Another  chapter  breaks  down  differ- 
ent types  of  insurance,  explains  what  they 
cover  and  which  ones  are  vital  to  your 
specific  business. 

Learn  the  art  of  successful  nego- 
tiation, the  fundamentals  of  different 
contracts  and  how  to  successfully  network 
in  a competitive  business  arena. 

Think  Outside  The  Cell  will  show  you 
why  protecting  your  ideas  is  just  as  impor- 
tant as  protecting  your  money.  What’s  in 
your  wallet  is  directly  dependent  upon 
what’s  in  your  head. 

Learn  why  all  banks  are  not  created 
equal,  how  to  choose  the  best  bank  to  at- 
tain your  goal  and  how  to  establish  your 
presence  with  the  people  inside  who  can 
help  you. 

Part  of  the  process  of  achieving  suc- 
cess is  understanding  what  can  go  wrong. 
In  the  chapter  “Why  Businesses  Fail” 
Robinson  covers  nine  obvious  but  easily 
overlooked  fundamentals.  Poor  cash  flow, 
poor  planning  or  just  spreading  yourself 
too  thin  can  be  the 
difference  between 
dismal  failure  and 
phenomenal  suc- 
cess. In  each  case, 
Robinson  covers  not 
only  the  fundamen- 
tal practice  but  also 
the  crucial  lesson  to 
be  taken  from  each 
one. 

Don’t  know 
whether  to  be  the 
sole  proprietor  or  to 
incorporate?  Think 
Outside  The  Cell  will 
show  you  the  pros 
and  cons  of  various 
business  structures 
and  the  specific  tax 
benefits  that  go  with 


each  one. 

Think  Outside  The  Cell  has  another 
unique  quality  that  makes  it  a must 
read  for  every  success-oriented  prisoner. 
Simply  said,  Robinson  keeps  it  real.  In 
the  chapter  “Leverage  Your  Vision”  he 
imparts  the  sobering  truth  about  our 
reality  in  his  statement  “...when  paroled, 
incarcerated  people  are  likely  to  end  up 
on  one  of  four  tracks:  They’ll  get  a job; 
they’ll  start  a business  of  their  own;  they’ll 
wind  up  on  some  form  of  public  assis- 
tance, or  they  will  resort  back  to  crime.” 
It  is  these  types  of  truths,  these  insights 
into  our  reality  that  forces  the  reader  into 
meaningful  self-evaluation.  Because  as 
Robinson  points  out  “...it’s  much  easier  to 
simply  keep  ideas  swirling  in  [our]  heads” 
than  to  engage  in  the  discipline  required 
to  succeed. 

Of  course  all  the  good  advice  in 
the  world  won’t  help  if  you  don’t  know 
where  to  get  started.  That’s  why  Robinson 
concludes  Think  Outside  The  Cell  with 
literally  hundreds  of  references,  resources 
and  publications  for  you  to  choose  from. 
Need  to  write  a business  plan?  Think  Out- 
side The  Cell  will  teach  you.  Want  to  go 
non-profit?  Think  Outside  The  Cell  will 
show  you  how.  Need  to  know  where  to 
write  to  get  a patent  or  copyright?  It’s  all 
there  in  Think  Outside  The  Cell 

From  attitude  to  assets,  from  the 
streets  to  the  stock  market;  Think  Outside 
The  Cell  leaves  no  question  unanswered. 
If  you  ever  had  an  excuse  for  not  getting 
started  you  don’t  have  it  anymore.  This 
book  is  all  you  need. 

Not  everyone  is  interested  in  get- 
ting ahead.  But  for  those  who  are,  Think 
Outside  The  Cell  can  turn  your  cell 
into  a classroom,  your  dayroom  into  a 
boardroom.  In  less  than  a week  you  can 
lay  the  foundation  to  your  personal  and 
financial  independence  before  you  step 
out  of  prison. 

With  Think  Outside  The  Cell  you 
are  only  270  pages  away  from  achieving 
personal  and  financial  success.  The  book 
is  available  for  $14.95,  plus  $3  shipping, 
from:  Resilience  Multimedia,  511  Avenue 
of  the  Americas,  Suite  525,  New  York,  NY 
1001 1-8436.  FJ 
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California  Homosexual  Prisoner  Family  Visits  Policy  Draws  Fire 


California’s  newly  adopted 
state  prison  policy  permitting 
overnight  conjugal  visits  for  registered 
domestic  partners  who  are  in  prison  has 
been  praised  by  homosexual  advocacy 
groups  but  has  drawn  fire  from  religious 
conservatives. 

Prison  conjugal  visiting  began  in  1 9 1 8 
in  Mississippi  as  a privilege  to  motivate 
prisoners  to  work.  Today,  only  five  states 
permit  overnight  family  visits:  California, 
Connecticut,  Mississippi,  New  Mexico, 
New  York  and  Washington.  But  Califor- 
nia is  unique  with  its  Domestic  Partners 
Rights  and  Responsibilities  Act  of  2003, 
which  permits  virtually  “every  legal  right 
of  marriage  under  California  law  to 
registered  domestic  partners,”  according 
to  Randy  Thomasson,  president  of  the 
conservative  Campaign  for  Children  and 
Families.  The  Act  was  passed  during  the 
pro  gay-rights  reign  of  former  Democratic 
Governor  Gray  Davis,  prior  to  his  recall 
from  office. 

The  new  California  prison  policy 
devolved  from  the  complaint  of  prisoner 
Vernon  Foeller,  an  HIV-positive  prisoner 
doing  18  months  at  the  California  Medical 
Facility  state  prison  in  Vacaville.  Under 
threat  of  an  equal  protection  suit  from  the 
ACLU,  the  prison  capitulated  and  imple- 
mented the  policy  in  June  2007.  Prison 
regulatory  changes  are  being  prepared. 
Phil  Magnan,  director  of  Biblical  Family 
Advocates,  decried  the  policy  as  “tearing] 
down  the  fabric  of  godly  marriage  and  rec- 
ognizing domestic  partners  whose  lifestyles 
are  immoral.”  ...  “One  can  only  pity  the 
Corrections  Department  having  to  submit 
to  such  immoral  laws,”  he  added. 

Separately,  in  January  2008,  San 
Francisco  General  Hospital  reported 
that  homosexuals  in  San  Francisco  are  13 
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times  more  likely  than  the  rest  of  the  city’s 
population  to  be  infected  with  the  latest 
drug-resistant  mutation  of  the  deadly 
flesh-eating  bacterium,  MRSA  (methicil- 
lin  resistant  Staphylococcus  aureus).  The 
new  strain,  called  USA300,  infects  170  out 
of  every  100,000  residents  of  ZIP  code 
941 14  (San  Francisco’s  largely  gay  Castro 
District),  versus  a zero  rate  in  two-thirds 


1 wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

~J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


of  the  rest  of  the  city.  MRSA,  transmitted 
through  contact  with  infected  surfaces,  is 
also  widely  present  in  prisons  and  jails. 
[As  this  issue  of  PLN  goes  to  press,  the 
California  Supreme  Court  has  legalized 
same-sex  marriage.] 

Source:  CNSnews.com,  San  Francisco 
Chronicle. 


"PrisonCalls  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls:  PrisonCallsOnline! 
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$900,000  Settlement  in  Illinois  Jail  Guard’s  Sexual  Assault  of  Juvenile 


Another  case  of  sexual  abuse 
upon  a minor  by  a custodial 
person  has  hit  the  taxpayer’s  coffers. 
This  time,  a guard  at  Illinois’  St.  Clair 
County  juvenile  custody  center  sexually 
assaulted  a 15-year-old  boy,  causing  the 
County  to  settle  the  boy’s  civil  rights  and 
negligent  hiring  claim  of  $900,000,  on 
February  2,  2007. 

The  boy  was  placed  in  the  juvenile 
center  on  May  11,  2005.  During  his  stay 
there,  he  was  “touched  inappropriately” 
several  times  by  guard  Thomas  O’Donnell 
Jr.,  53.  After  his  release  from  custody,  the 
boy  told  his  mother  about  the  assaults. 

O’Donnell  confessed  to  the  assault  on 
tape.  He  was  under  indictment  for  sexu- 
ally assaulting  the  boy  when  the  county 
settled.  Previous  behavior  by  O’Donnell 
exhibited  behavioral  problems.  “There  is 
no  question  in  my  mind  that  he  should 
have  been  fired  long  before  the  abuse  in- 
volving my  client  was  allowed  to  occur,” 
said  the  boy’s  attorney,  Amy  Collignon 
Gunn. 

Political  connections  protected 
O’Donnell,  who  is  the  son  of  Thomas 
O’Donnell,  Sr.,  a former  St.  Clair  County 
circuit  judge.  “It  was  because  of  his  linkage 
to  the  judicial  system,”  said  Larry  “L.D.” 
Ward,  who  worked  with  O’Donnell,  Jr.  at 
the  juvenile  center  for  four  years. 

After  O’Donnell  transported  a ju- 
venile from  the  center  on  September  22, 
2001,  to  the  Belleville  Memorial  Hospital, 
he  verbally  abused  the  boy  and  kicked 
his  bed  “in  frustration,  causing  alarm 
to  the  extent  that  (the  Department  of 
Children  and  Family  Services)  as  well  as 
the  Belleville  police  were  called.”  While  it 
is  unclear  what  causd  O’Donnell’s  frus- 
tration, subsequent  events  place  sexual 
frustration  as  a possibility. 

No  action  other  than  taking 
O’Donnell  off  of  transport  duty  oc- 
curred. “Based  on  your  past  integrity  and 
professionalism,  I take  your  word  that  the 
above  violations  will  not  take  place  again,” 
wrote  Ron  Schaefer,  former  director  of 
the  county  court  services  and  probation 
department,  in  a memo  concerning  the 
2001  incident. 

O’Donnell’s  political  connections 
continued  to  serve  him  well  even  after 
the  county  settled  the  victim’s  suit  for 
$900,000.00.  On  April  8, 2008,  he  pleaded 
guilty  to  official  misconduct,  custodial 
sexual  conduct  and  two  counts  of  aggra- 
vated sexual  abuse.  He  was  sentenced  to 


48  months  probation. 

O’Donnell  is  not  the  only  guard  who 
was  sexually  frustrated  at  the  juvenile 
center  and  sought  out  juveniles  for  satis- 
faction. A lawsuit  filed  by  two  17-year-old 
girls  alleged  guard  Richard  Jenkins  sexu- 
ally abused  them  while  held  at  the  center. 


On  December  12,  2007,  New  Jer- 
sey became  the  second  state  since 
the  reinstatement  of  the  death  penalty  in 
1976  to  legislatively  abolish  the  death  pen- 
alty, replacing  it  with  life  without  parole. 
That  same  day,  New  Jersey  Governor  Jon 
S.  Corzine  commuted  the  sentences  of  the 
eight  prisoners  on  New  Jersey’s  Death 
Row  to  life  without  parole. 

Although  New  Jersey  reinstated  its 
death  penalty  in  1982,  no  one  had  been 
executed  by  New  Jersey  since  1963,  nine 
years  before  the  U.S.  Supreme  Court 
declared  the  procedures  for  imposing 
the  death  penalty  unconstitutional  and 
thirteen  years  before  it  allowed  the  use 
of  new  procedures.  This  endless  delay  in 
executions  led  some  prosecutors  to  join 
the  abolition  advocates. 

“To  continue  with  the  death  penalty 
where  there  is  no  hope  the  state  will  ever 
carry  it  out  is  a cruel  hoax  on  families 
who  have  lost  a loved  one  and  seek  some 
finality  from  the  justice  system,”  said 
Gloucester  County  Prosecutor  Sean  Dal- 
ton. “This  repeal  will  ensure  in  the  heinous 
cases  that  offenders  will  have  no  prospect 
of  re-entering  society  by  getting  paroled 
for  the  rest  of  their  lives.” 

The  repeal  of  the  death  penalty  is 
largely  credited  to  Governor  Corzine’s 
long-standing  principled  stand  against 
capital  punishment  which  he  maintained 
even  when  political  advisors  told  him  it 
could  cost  him  an  earlier  election  to  the 
Senate. 

“Today,  New  Jersey  evolves,”  said 
Corzine.  “This  is  a day  of  progress  for  us 
and  for  the  millions  of  people  across  our 
nation  and  around  the  globe  who  reject 
the  death  penalty  as  a moral  or  practical 
response  to  the  grievous,  even  heinous, 
crime  of  murder.” 

Sister  Helen  Prejean,  author  of  Dead 
Man  Walking  and  death  penalty  abolition 
advocate,  was  at  the  governor’s  side  for 
the  signing  of  the  bill  replacing  the  death 


PLN  will  report  any  settlement  or  verdict 
in  that  action.  See:  C.P.  v.  O’Donnell , 
USDC.  S.D.  Illinois,  Case  No.  3:05-cv- 
784-MJR-PMF.  P 

Additional  Source:  Belleville  News- 
Democrat 


penalty  with  life  without  parole.  She  said 
it  would  make  New  Jersey  a “beacon  on 
a hill.”  To  honor  New  Jersey’s  action, 
Rome,  Italy,  shined  a golden  light  on  the 
Coliseum,  once  the  venue  for  public  execu- 
tions and  gladiator  events,  now  a symbol 
of  the  worldwide  movement  to  abolish  the 
death  penalty. 

“We  have  seized  the  moment  and 
now  join  the  ranks  of  other  states  and 
countries  that  view  the  death  penalty  as 
discriminatory,  immoral  and  barbaric,” 
Assemblyman  and  bill  sponsor  Wilfredo 
Caraballo,  D-Essex,  said.  “We’re  a better 
state  than  one  that  puts  people  to  death.” 

Corzine  agreed  saying,  “Today  ...  is  a 
momentous  day.  A day  of  progress.” 

Corzine  insisted  that  society  was  not 
forgiving  murders.  He  maintained  that  the 
law  was  needed  because  society  could  not 
ensure  that  the  innocent  were  not  executed 
along  with  the  guilty. 

“Society  must  ask,  is  it  not  morally 
superior  to  imprison  100  people  for  life 
than  it  is  to  execute  all  100  when  it  is 
probable  we  execute  an  innocent?”  asked 
Corzine. 

Still,  the  repeal  of  the  death  penalty  is 
not  without  controversy.  Polls  show  that  a 
majority  of  New  Jersey  residents  opposed 
the  abolition. 

New  Jersey  residents  Richard  and 
Maureen  Kanka  are  vocal  opponents 
of  the  abolition.  They  are  the  parents 
of  6-year-old  Megan  whose  rape  and 
murder  by  Jessee  Timmendequas,  a sex 
offender  who  lived  in  their  neighbor- 
hood, led  to  the  adoption  of  sex  offender 
registration  laws — known  as  “Megan’s 
Law” — throughout  the  nation.  Timmend- 
equas was  on  Death  Row  when  Corzine 
commuted  his  sentence. 

Even  so,  some  of  the  bill’s  strongest  sup- 
porters were  until  recently  some  of  the  loudest 
advocates  of  the  death  penalty.  Richard  S. 
Codey,  State  Senate  President  and  moving 
force  behind  the  reinstatement  of  the  death 
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penalty  in  1982,  supported  abolition.  So 
did  Senator  Raymond  J.  Lesniak,  who  told 
Corzine  that  his  2000  bid  for  a seat  in  the  U.S. 
Senate  could  be  endangered  by  his  vocal  anti- 
capital-punishment  stance.  Even  Assemblyman 
Gordon  M.  Johnson,  a former  police  officer 
and  former  believer  in  “an  eye  for  an  eye,” 
supported  the  bill. 

Republican  State  Senator  John  A.  Palaia 
and  three  other  senators  voted  with  1 8 Demo- 
crats to  produce  the  21  votes  needed  for 
passage.  In  the  Assembly,  where  Democrats 
have  a 50  to  30  majority,  it  passed  44-36. 

There  was  criticism  about  the  timing 
of  the  vote.  It  was  done  in  the  last  week  of  a 
lame  duck  session.  The  timing  was  no  coinci- 
dence according  to  the  bill’s  sponsors.  It  was 
a strategic  decision  to  smooth  passage  of  the 
controversial  legislation. 

New  Jersey  joins  twelve  other  states  and 
the  District  of  Columbia  in  not  having  a death 
penalty.  The  last  state  to  legislatively  abolish 
capital  punishment  was  Vermont  in  1987. 
1,099  people  have  been  executed  since  1976. 
The  peak  year  was  1999  with  98  executions. 
53  were  executed  in  2006. 

Sources:  Associated  Press;  www.nj.com ; www. 
cnn.com; _New  York  Times;  Gannett  New 
Jersey 
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Nevada  Prisoner  Health  Care  So  Atrocious,  Prisoners 
Volunteer  for  Execution  to  Avoid  Suffering 


“It  is  my  opinion  that  the  medical  care 
provided  at  Ely  State  Prison  amounts  to  the 
grossest  possible  medical  malpractice,  and 
the  most  shocking  and  callous  disregard for 
human  life  and  human  suffering,  that  I have 
ever  encountered  in  the  medical  profession 
in  my  thirty-five  years  of  practice.  ” - Dr. 
William  Noel 

The  above  quote  comprises  the 
conclusion  of  Dr.  Noel  in  a re- 
port for  the  National  Prison  Project  of  the 
ACLU.  In  preparing  that  report,  Dr.  Noel 
examined  35  prisoner  medical  files  from 
Nevada’s  Ely  State  Prison  (ESP),  which 
is  more  than  250  miles  outside  Reno, 
Las  Vegas.  ESP  houses  Nevada’s  death 
row.  That  fact,  critics  charge,  may  be  the 
reason  behind  the  atrocious  healthcare  at 
the  facility. 

Dr.  Noel’s  report  details  the  death  of 
one  prisoner  that  resulted  from  a failure 
to  render  any  meaningful  treatment.  In 
several  cases,  Dr.  Noel  found  it  simply 
astonishing  the  prisoners  were  still  alive 
in  light  of  a “system  that  is  so  broken  and 
dysfunctional  that  ...  every  one  of  the 
prisoners  at  [ESP]  who  has  serious  medi- 
cal needs,  or  may  develop  serious  medical 
needs,  is  at  enormous  risk.” 

Anti-death  penalty  advocates  point 
to  the  number  of  “volunteers”  for  ex- 
ecution at  ESP.  Ten  of  the  last  twelve 
prisoners  who  were  executed  in  Nevada 
volunteered  to  be  put  to  death  by  drop- 
ping their  appeals.  By  far,  that  is  the 
highest  rate  of  death  row  volunteerism 
in  the  nation.  Critics  contend  that  the 
prisoners  preferred  to  be  executed  rather 
than  endure  untreated,  severe  chronic 
pain  and  illness. 

One  can  only  wonder  whether  death 
row  resident  Patrick  Cavanaugh  wished 
he  could  have  volunteered  for  an  early 
death  instead  of  having  to  endure  two 
years  in  ESP’s  infirmary  without  medical 
treatment  before  his  agonizing  end  on 
April  10,  2006.  Dr.  Noel  called  the  pain, 
suffering  and  indifference  from  medical 
staff  that  Cavanaugh  experienced  “almost 
too  horrible  to  believe.” 

Cavanaugh,  a former  manager  for  the 
rock  group  the  Coasters,  was  on  death  row 
for  shooting  and  killing  one  of  the  group’s 
singers,  mutilating  his  body  and  dump- 
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ing  it  in  a canyon.  While  many  of  ESP’s 
1,097  prisoners  have  committed  horrible 
crimes,  Dr.  Noel  noted  that  physicians 
are  sworn  to  “make  no  judgments  as  to 
the  character  or  morality,  but . . . [to]  treat 
the  disease.” 

Apparently  ESP’s  medical  staff  felt 
that  Cavanaugh  himself  was  the  disease, 
which  had  to  be  killed  with  indifference. 
Cavanaugh,  afflicted  with  diabetes,  was 
insulin-dependant.  Nonetheless,  with- 
out any  indication  for  the  reasoning,  an 
unsigned  order  dated  August  28,  2003 
stopped  all  of  Cavanaugh’s  medications, 
including  his  insulin. 

Over  the  next  three  years  Cavanaugh’s 
blood  sugar  levels  ran  dangerously  high. 
While  insulin  was  sporadically  ordered 
it  was  never  dispensed.  As  early  as  2001 
he  developed  leg  ulcers  due  to  diabetes, 
indicating  that  his  disease  was  quite  severe 
and  had  been  negligently  managed. 

The  cause  of  Cavanaugh’s  lingering 
death  “was  complications  of  Diabetes 
Mellitus,  peripheral  gangrene  of  both 
lower  extremities,  hypertension,  and 
congestive  heart  failure  - all  untreated,” 
wrote  Dr.  Noel.  Everyone  entering  the 
area  where  Cavanaugh  was  confined  could 
smell  his  putrefying  flesh. 

Former  ESP  nurse  Lorraine  M. 
Wilkin  wrote  that  Cavanaugh’s  “toes 
and  feet  turned  black  and  this  gradually 
progressed  up  the  legs  until  it  had  turned 
into  a stinking,  rotting,  oozing  mess  of 
dead  flesh  which  had  reached  clear  up  to 
the  level  of  his  knees.”  Dr.  Noel  said  the 
medical  record  included  “no  indication 
...  that  a single  consideration  was  ever 
given  to  surgically  removing  the  gan- 
grenous limbs,”  which  could  have  saved 
Cavanaugh’s  life.  “Instead,  ESP  medical 
staff  literally  left  him  to  rot  to  death.” 

Such  behavior  amounted  to  “the 
grossest  possible  medical  malpractice”  Dr. 
Noel  had  ever  encountered,  which  consti- 
tuted “deliberate  acts  of  unconscionable 
cruelty.”  ESP’s  medical  providers  labeled 
Cavanaugh’s  gangrene  as  “cellulitus,” 
which  Dr.  Noel  said  was  akin  to  calling 
“9/11”  a “high  rise  fire.” 

Cavanaugh’s  body  was  cremated 
immediately  following  his  death  without 
an  autopsy  or  notification  of  his  family. 
In  April  2008  his  family  filed  a federal 


lawsuit  against  the  state,  alleging  grossly 
inadequate  care  that  resulted  in  a “most 
miserable  death.”  See:  Dougherty  v. 
McDaniel , U.S.D.C.  (D.Nev.),  Case  No. 
3:08-cv-00192-LRH-RAM. 

The  body  of  another  former  ESP  pris- 
oner, Robert  Estabrook,  who  reportedly 
died  of  cancer  in  July  2006,  was  likewise 
cremated  without  an  autopsy.  The  ACLU, 
in  a December  20,  2007  letter  to  Nevada 
DOC  Director  Howard  Skolnik,  noted 
“There  [was]  no  clear  diagnosis  of  the 
cancer  and  no  explanation  for  the  sud- 
den need  for  powerful  narcotics”  prior  to 
Estabrook’s  death. 

Dr.  Noel  also  found  that  ESP  medical 
staff  had  little  regard  for  prisoners  with 
chronic  pain. 

Just  the  act  of  moving  is  extremely 
painful  for  prisoner  John  Snow,  who  has 
severe  degenerative  hip  disease.  He  was 
recommended  for  hip  surgery  but  the 
prison  deemed  his  condition  “not  life- 
threatening.”  Because  he  has  no  cartilage 
in  his  hips,  walking  causes  Snow’s  bones 
“to  scrape  and  grate  back  and  forth  on 
each  other.”  Yet  not  only  do  medical 
staff  refuse  to  provide  Snow  with  any 
pain  medication,  prison  officials  do  not 
let  him  use  a wheelchair.  Eventually,  says 
Dr.  Noel,  he  will  be  unable  to  move  at  all 
without  surgery. 

Snow  was  given  Indocin  for  inflam- 
mation, plus  steroids,  to  treat  his  hip 
condition.  The  fact  that  Indocin  was 
prescribed  demonstrates  that  ESP  pris- 
oners are  seen  as  less  than  human,  since 
that  medication  “is  mostly  used  to  treat 
animals,  such  as  race  horses”  due  to  its 
harsh  side  effects,  noted  Dr.  Noel. 

Prisoner  David  Riker  suffers  from 
rheumatoid  arthritis,  fibromyalgia  and 
chronic  fatigue  syndrome.  He  was  told 
by  staff  “that  treating  chronic  pain  is 
against  the  policy  of  the  prison.”  Dr.  Noel, 
however,  noted  that  Riker’s  “protopathic 
nerve  pain  is  a living  hell  and  must  be 
treated.” 

The  medical  staff  at  ESP  makes  no  at- 
tempt to  hide  their  deliberate  indifference 
to  prisoners’  serious  healthcare  needs.  In 
fact,  they  brazenly  flaunt  it.  Throughout 
Dr.  Noel’s  report,  physician’s  assistant 
Max  Carter’s  name  surfaces  repeatedly. 
Physician’s  assistants  have  provided  most 
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medical  treatment  to  prisoners  at  ESP, 
since  the  facility  went  without  a full-time 
doctor  for  almost  two  years,  from  2006 
to  2008. 

Carter  took  Riker  off  all  his  medica- 
tions because  he  felt  Riker  did  not  have 
rheumatoid  arthritis,  contrary  to  previ- 
ous diagnoses  by  doctors  in  California. 
Carter’s  brazen  attitude  was  further 
evidenced  in  the  medical  file  of  prisoner 
Charles  Randolph.  Carter  responded  to 
a medical  kite  submitted  by  Randolph 
on  June  14,  2007.  In  that  kite,  Randolph 
asked  why  he  was  being  switched  to  the 
medication  lisinopril  from  atenolol,  which 
he  had  been  taking  for  years  and  worked 
for  him.  Carter  responded  that  a medical 
study  showed  atenolol  “increased  cardiac 
chances.” 

Nevertheless,  Carter  said  he  would 
put  Randolph  back  on  atenolol  “so  that 
your  chances  of  expiring  sooner  are  in- 
creased.” Dr.  Noel  learned  that  Carter 
then  placed  Randolph  on  the  original 
medication  “out  of  spite”  for  challeng- 
ing his  decision  to  switch  prescriptions. 
This  was  cited  as  “an  excellent  example 
of  the  overriding  ethos  of  medical  care 
at  ESP.” 

Dr.  Noel  found  the  entire  medical 
system  at  ESP  was  “broken  and  dysfunc- 
tional.” Most  of  the  medical  records  he 
received  were  illegible,  incomplete,  failed 
to  contain  progress  notes,  had  large  gaps 
in  treatment,  and  were  missing  such  things 
as  lab  reports  and  X-rays.  He  did  not 
believe  the  35  cases  he  reviewed  were  an 
aberration. 

The  ACLU  also  began  an  investiga- 
tion into  medical  care  at  the  Southern 
Nevada  Women’s  Correctional  Center. 
The  women  prisoners  there  complained 
of  receiving  improper  prescriptions  for 
psychotic  conditions  and  little  preventa- 
tive dental  care.  “These  are  not  isolated 
incidents,  but  the  refrain  we  have  heard 
from  dozens  of  women,”  said  Lee  Row- 
land, an  ACLU  attorney  in  Las  Vegas. 

Still,  Nevada  prison  officials  re- 
mained in  denial.  “We  don’t  have 
deplorable  conditions  at  these  prisons,” 
stated  DOC  Director  Howard  Skolnik. 
“I  do  know  that  I have  recently  been 
informed  through  some  other  auditing 
that  the  access  to  medical  care  and  the 
quality  of  care  provided  by  the  depart- 
ment meets  or  exceeds  community 
standards.”  Dr.  Noel,  however,  found 
the  medical  care  at  ESP  “contradicts 
medical  ethics  and  all  community  stan- 
dards of  care  I know  of  in  this  country. 
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It  is  certainly  contrary  to  practice  in  the 
State  of  Nevada.” 

The  ACLU  provided  Dr.  Noel’s 
report  to  Skolnik  and  Nevada  Gov.  Jim 
Gibbons,  and  in  January  2008  asked  the 
state  to  voluntarily  enter  into  a consent  de- 
cree to  improve  medical  care  for  prisoners. 
The  request  was  rejected.  “Ely  is  a prison. 
It  is  not  a hospital,”  said  Skolnik.  “The 
operations  of  an  infirmary  in  a prison 
are  different  than  working  in  a hospital.” 
Consequently,  on  March  4,  2008,  the 
ACLU  of  Nevada  and  the  ACLU’s  Na- 
tional Prison  Project  filed  a class  action 
lawsuit  against  the  Nevada  DOC  due  to 
“a  pervasive  pattern  of  grossly  inadequate 
medical  care”  at  ESP. 

“The  state  just  hasn’t  shown  a sense 
of  urgency  in  addressing  the  crisis  at  Ely,” 
stated  Amy  Fettig,  a National  Prison  Proj- 
ect attorney.  “They  assured  us  that  they 
were  going  to  carry  out  far-reaching  re- 
forms to  address  the  problems  we  brought 
to  their  attention,  but  that  was  months 
ago  and  they’ve  made  only  half-hearted 
gestures  to  fix  their  broken  system.  We 
had  hoped  to  avoid  litigation  but  we  can’t 
in  good  conscience  wait  any  longer,  with 
the  men  at  Ely  still  at  such  risk.” 

The  lawsuit,  filed  in  U.S.  District 
Court  in  Reno,  is  pending  class  certifi- 
cation. See:  Riker  v.  Gibbons , U.S.D.C. 
(D.Nev.),  Case  No.  3:08-cv-00115-LRH- 
VPC. 

Apparently  prisoners  are  not  the  only 
ones  who  have  suffered  as  a result  of  in- 


adequate care  at  ESP.  Former  ESP  nurse 
Lorraine  Wilkin,  quoted  earlier  describing 
the  deteriorating  medical  condition  of 
Patrick  Cavanaugh,  was  fired  in  Febru- 
ary 2007.  She  filed  suit  in  federal  court 
on  April  8,  2008,  alleging  retaliation  by 
DOC  staff  and  ESP’s  former  physician, 
Dr.  Stephen  MacArthur,  for  her  disclo- 
sure of  “drastic  malpractice  intentionally 
inflicted  upon  prisoners  held  at  Ely  State 
Prison.”  She  has  also  raised  claims  of 
racial  discrimination,  sexual  harassment 
and  medical  malpractice.  See:  Wilkin  v. 
State  of  Nevada , U.S.D.C.  (D.Nev.),  Case 
No.  3:08-cv-00187-LRH-RAM. 

Space  limitations  preclude  giving 
justice  to  the  gross  suffering  and  deliber- 
ate indifference  to  serious  medical  needs 
detailed  in  Dr.  Noel’s  21-page  report. 
In  many  years  of  writing  for  PLN,  this 
author  has  read  horrendous  accounts 
of  medical  care  in  various  state  prisons. 
After  examining  the  report  discussed  here, 
even  as  a layman  I must  concur  with  Dr. 
Noel’s  conclusion  quoted  at  the  beginning 
of  this  article. 

Dr.  Noel’s  report,  titled  “Report 
prepared  for  the  National  Prison  Project 
of  the  ACLU:  Review  of  Medical  Re- 
cords from  Ely  State  Prison,”  released  on 
December  6,  2007,  is  available  on  PLETs 
website.  FI 

Additional  Sources:  ACLU  press  releases, 
Los  Angeles  Times,  Ely  Times,  Las  Vegas 
Sun 


NOTICE 

If  you  were  abused  in  the  last  two  years  while  a passenger  in  a 
transport  vehicle  operated  by  TRANSCOR  AMERICA  while  being 
shuttled  from  one  prison  or  jail  to  another,  please  contact:  Mark  E. 
Merin,  Esq.,  Law  Office  of  Mark  E.  Merin,  2001  P Street,  Sacra- 
mento, CA  95814,  or  Andrew  Schwartz,  Casper,  Meadows, 
Schwartz  & Cook,  2121  North  California  Blvd,  Suite  1020,  Walnut 
Creek,  CA  94596. 

We  have  a class  action  complaint  pending  against  TRANSCOR  in 
which  we  allege  that  TRANSCOR  violated  the  fourth  and/or  eighth 
amendment  rights  of  prisoners  by  transporting  them  over  extended 
periods  of  time,  chained,  in  cages,  depriving  them  of  sleep,  show- 
ers, and  decent  food,  and  assaulting  them. 

If  you  experienced  similar  treatment,  we  would  like  to  hear  from 
you,  including  details  of  your  experience,  with  dates,  times,  places 
and  names,  and  possibly  join  you  to  the  action  pending  in  the 
United  States  District  Court  for  the  Northern  District  of  California. 
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Eight  Guards,  Nurse  Acquitted  in  Florida  Child’s  Beating  Death 


An  all  white  Florida  jury  acquitted 
eight  former  boot  camp  guards 
and  a nurse  of  manslaughter  in  the  death 
of  14-year-old  Martin  Lee  Anderson. 
PLN  previously  reported  upon  the  beating 
and  dragged  death  of  Martin  while  the 
nurse  stood  idly  by  watching.  See:  PLN , 
July,  2007. 

After  a three  week  trial,  the  jury 
rendered  its  verdict  in  90  minutes.  The 
evidence  included  a videotape  of  the 
guards  applying  punches,  pressure 
grips,  and  kneeings  while  they  dragged 
Martin  around  the  boot  camp’s  exercise 
yard.  When  Martin  fell  out,  the  guards 
forced  him  to  inhale  ammonia  capsules 
in  an  attempt,  they  say,  to  revive  him. 
All  the  while,  the  nurse  just  stood  by 
watching. 

Because  the  incident  was  captured 
on  video,  the  central  theme  at  trial  was 
what  caused  Martin’s  death.  The  defense 
argued  that  Martin  died  because  of  an 
undiagnosed  sickle  cell  trait,  which  is  a 
usually  harmless  blood  disorder  that  can 
hinder  blood  cells’  ability  to  carry  oxygen 
during  physical  stress.  The  prosecution 
argued  the  guards  suffocated  Martin  by 
covering  his  mouth  and  forcing  him  to 
inhale  ammonia. 

Both  sides  had  something  to  latch 
onto  during  trial.  The  first  autopsy  con- 
ducted by  Dr.  Charles  Siebert  concluded 
Martin  died  of  natural  causes  from  sickle 
cell  trail.  After  a public  outcry,  a second 
autopsy  was  conducted,  which  concluded 
death  by  suffocation  caused  by  repeated 
use  of  ammonia  capsules  and  by  covering 
Martin’s  mouth. 

After  the  verdict,  Dr.  Siebert  said,  “I 
am  feeling  a little  vindicated.  People  got 
to  see  a lot  more  than  what’s  been  publi- 
cized in  the  media.”  Siebert  added  that  he 
was  going  to  celebrate  with  some  of  the 
guards.  In  the  last  six  years,  guards  have 
celebrated  after  being  acquitted  in  the 
beating  death  of  a prisoner  at  Zephyrhills 
Correctional  Institution  and  the  stomping 
death  of  death  row  prisoner  Frank  Valdez 
at  Florida  State  Prison. 

“You  kill  a dog,  you  go  to  jail,”  said 
Anderson  family  attorney  Benjamin 
Crump.  “You  kill  a little  black  boy  and 
nothing  happens.” 

While  special  prosecutor  Mark  Ober 
said  he  was  “extremely  disappointed” 
in  the  verdicts,  he  found  positives  in 
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Florida’s  juvenile  boot  camp  system 
being  dismantled.  “In  spite  of  these 
verdicts,  Martin  Lee  Anderson  did  not 
die  in  vain.  This  case  brought  needed 
attention  and  reform  to  our  juvenile 
justice  system.” 

State  authorities  imposed  boot 
camp  on  Martin  after  he  violated  pro- 
bation for  stealing  his  grand  mother’s 
car  and  trespassing  at  a school.  “What 
was  supposed  to  happen  is  that  Martin 
was  supposed  to  go  in  there  and  come 
out  and  be  a better  man,”  said  his  fa- 


A Washington  state  prisoner 
who  lay  for  two  days  in  the 
Stafford  Creek  Correctional  Facil- 
ity infirmary  in  agonizing  pain,  with 
a rash  covering  his  torso  and  slowly 
drifting  into  septic  shock,  had  been 
misdiagnosed  by  infirmary  staff  as 
having  only  an  allergic  reaction  to 
Robitussin  (an  over-the-counter  cold 
medicine)  and  was  treated  solely  with 
an  ice  pack,  Benadryl  and  Medrol  (an 
immune  suppressant).  No  antibiotics 
were  administered  for  the  60  hours  he 
was  being  literally  eaten  alive  by  the 
bacteria  consuming  his  internal  soft 
tissue,  penis,  testicles  and  bones. 

Charlie  Manning,  doing  13  months 
after  a drunken  argument  with  a 
neighbor,  left  prison  with  no  penis,  one 
testicle  and  minus  six  pounds  of  pelvic 
flesh.  The  sixty-year  old  Manning,  a 
former  house-painter  with  diagnosed 
mental  illness  and  an  IQ  of  78,  was 
at  worst  a chronic  drunk.  When  he 
arrived  at  Stafford  Creek  in  July  2004, 
he  developed  an  infected  hemorrhoid, 
for  which  he  received  no  medical  at- 
tention for  two  days.  By  then,  he  was 
delusional,  in  pain,  sleeping  under  his 
bunk.  His  genitals  were  swollen,  he  was 
bleeding  from  his  rectum  plus  had  the 
torso  rash  and  a fever.  Over  the  next 
two  days,  his  blood  pressure  dropped 
as  well  (to  84/54,  from  120/80  when  he 
first  arrived). 

Stafford  Creek’s  head  doctor,  Dr. 
A.  Muhammad  Khurshid,  stood  by 


ther  Robert  Anderson.  “Well,  he  was 
a 14-year-old  child  and  he  never  came 
out.  There’s  no  other  proof  I need  that 
boot  camps  don’t  work.”  For  that  mat- 
ter, neither  does  Florida’s  justice  system 
when  a guard  is  charged  in  the  death  of 
a prisoner.  As  PLN  reported  in  its  July, 
2007,  issue,  the  state  of  Florida  settled 
the  civil  suit  brought  by  Martin’s  family 
for  $7,425,00.00.  PJ 

Sources:  Washington  Post;  Associated 
PressICBS. 


Manning’s  bedside  for  a few  hours 
after  he  was  admitted,  but  no  record 
of  any  examination  exists.  Specifically, 
no  rectal  examination  was  ever  per- 
formed. Rather,  Khurshid  adopted  a 
wait-and-see  attitude.  Two  debilitating 
days  later,  he  observed  dead  tissue  on 
Manning’s  penis  and  open  sores  on  his 
scrotum,  which  he  finally  diagnosed  as 
an  infection,  and  had  Manning  hospi- 
talized. At  Gray’s  Harbor  Community 
Hospital,  doctors  diagnosed  Fournier’s 
Gangrene,  a necrotizing  infection  of 
the  male  genitalia  with  a known  25% 
mortality  rate.  Manning  was  forced  to 
consent  to  his  own  dismemberment  by 
doctors  in  order  to  save  his  life.  Over 
the  next  week,  doctors  continued  to 
remove  dead  tissue  to  stop  the  spread 
of  the  infection.  After  four  such  “de- 
bridements,” scarring  Manning  from 
his  ribs  to  his  rectum,  doctors  fitted 
him  with  a replacement  penis  made 
from  thigh  skin.  Even  after  120  days 
in  the  hospital,  his  surgeries  left  him 
horribly  disfigured  and  disabled.  A 
friend  described  it  as  “being  filleted 
like  a salmon.” 

Now  suing  in  U.S.  District  Court 
(W.D.  Wash.),  Manning’s  Seattle  at- 
torney Daniel  DeLue  said  his  client 
would  never  return  to  normal.  Manning 
is  permanently  on  60  mg  of  morphine 
daily  for  his  unending  pain.  DeLue  and 
his  experts  claim  that  Khurshid’s  delay  in 
diagnosing  Manning’s  infection  was  the 
principal  cause  of  the  horrible  outcome. 
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DeLue  added  that  prescribing  immune- 
suppressing  Medrol  was  “like  putting 
gasoline  on  a fire.” 

Pakistan-trained  Khurshid’s  medical 
reports  reveal  1 1 complaints  made  against 
him  to  the  State  Department  of  Health 
since  he  came  to  the  prison  system  in  2001 . 
One  complaint  involved  inadequate  treat- 
ment for  a severe  case  of  MRSA,  a deadly 
staph  infection.  In  2004,  three  months 
prior  to  Manning’s  episode,  Khurshid’s 
clinic  was  cited  by  health  inspectors  for 
poor  infection  control  and  delayed  liver 
biopsies  for  Hepatitis-C  cases.  Two  years 
later,  Khurshid  was  suspended  without 
pay  for  three  days  by  the  prison  system 
for  taking  a $10,000  bribe  from  drug 
companies.  He  left  that  job  in  August 
2007  to  set  up  a private  business,  Harbor 
Infectious  Diseases,  to  act  as  a consultant 
on  infection  control.  When  contacted 
there  recently,  he  denied  misdiagnosing 
Manning.  Manning,  also  contacted,  said 
that  he  is  not  angry  anymore,  but  is  suing 
because  he  cannot  even  walk  one  block 
without  severe  pain,  let  alone  work.  The 
Seattle  Times  interviewed  PLN  Editor 
Paul  Wright,  who  declared  Manning’s 
mistreatment  “the  most  outrageous  case 
of  medical  neglect  in  a prison  or  jail  in 
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this  country  I’ve  ever  seen  where  a patient 
lived.”  Manning’s  suit  seeks  economic 
damages  of  $525,000,  medical  expenses 
to  be  determined,  punitive  damages  of 
$5  million  and  attorney  fees  and  costs 
— totaling  over  $10  million.  To  add  insult 
to  injury,  Manning  was  not  discharged 
from  the  prison  system  when  his  date 
came  due  and  is  also  suing  for  wrongful 
incarceration. 

The  case  was  dismissed  by  the  federal 
district  court  in  Tacoma,  Washington 
where  the  court  held  no  deliberate  in- 
difference had  been  shown.  Manning 


has  a negligence  case  against  the  prison 
system  pending  in  state  court  in  Thur- 
ston County.  See:  Manning  v.  State  of 
Washington  Department  of  Corrections, 
U.S.D.C.  (W.D.  Wash.)  Case  No.  C07 
5420  FDB.  The  dismissal  came  despite 
lawyers  from  the  Attorney  general’s  of- 
fice submitted  falsified  evidence  to  the 
district  court  to  support  their  summary 
judgment  motion.  Numerous  documents 
relating  to  this  case  are  posted  on  PLN’s 
website.  P 

Additional  source:  Seattle  Times. 
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California  Prison  Beset  by  Deadly  Valley  Fever  Epidemic 


In  the  past  three  years  more  than 
900  of  the  5,300  prisoners  at 
California’s  Pleasant  Valley  State  Prison 
(PVSP)  in  Fresno  County,  plus  80  staff 
members,  have  contracted  coccidioidomy- 
cosis,  a fungus  commonly  known  as 
“valley  fever.”  Over  a dozen  prisoners  and 
one  guard  have  died  from  the  disease.  Val- 
ley fever  forms  in  the  lungs,  where  inhaled 
fungal  spores  colonize. 

The  soil-based  fungus,  which  is  in- 
digenous from  California’s  central  valley 
down  to  South  Texas,  most  often  causes 
symptoms  similar  to  the  flu  (and  in  the 
process  confers  lifelong  immunity);  how- 
ever, in  two  to  three  percent  of  cases  it 
metastasizes.  Once  it  gets  into  the  blood- 
stream it  is  often  fatal. 

Although  valley  fever  has  occasion- 
ally infected  archaeologists  digging  in 
Utah’s  Dinosaur  National  Monument 
and  drug-sniffing  dogs  along  the  Mexi- 
can border,  its  statistical  prevalence  in 
California  prisons  is  troubling.  California 
reported  3,000  cases  of  valley  fever  in 
the  general  population  in  2006,  of  which 
514  were  diagnosed  at  PVSP  alone.  This 
17%  morbidity  rate  among  prisoners  is 
astounding.  Further,  from  a mortality 
standpoint,  12  deaths  in  900  prison  cases 
equals  a 1.3%  fatality  rate  - double  the 
community  rate  of  0.6%  (based  on  33 
deaths  in  5,500  infections  reported  in 
Arizona  in  2006).  Put  another  way,  if 
the  general  population  had  the  same 
mortality  rate  as  prisoners,  there  would 
have  been  another  38  valley  fever-related 
deaths  in  the  community. 

Epidemiologists  have  puzzled  over 
the  high  prison  morbidity  rate.  Natives 
of  California’s  central  valley  have  long 
since  gained  immunity  by  living  there. 
This  comes  from  exposure  to  the  region’s 
heavy  farming,  which  causes  dust  (replete 
with  fungal  spores)  to  rise  into  the  air 
regularly.  Earthquakes  and  dust  storms 
are  also  causative  factors.  But  a spike  in 
valley  fever  cases  at  PVSP  coincided  with 
the  construction  of  a new  mental  health 
hospital  nearby. 

The  high  infection  rate  at  PVSP  (and 
to  a lesser  degree  at  other  central  valley 
prisons)  has  been  correlated  with  two 
other  factors:  1)  importation  of  non- 
local prisoners  and  2)  prisoners  with 
compromised  immune  systems.  This  has 
translated  into  a high  rate  of  serious  valley 


by  John  E.  Dannenberg 

fever  cases  among  HIV-infected  prisoners 
from  Los  Angeles,  many  of  whom  are 
susceptible  under  both  factors.  As  a result, 
prison  officials  have  been  preemptively 
moving  such  vulnerable  prisoners  from 
PVSP  to  other  areas  in  the  state. 

Indeed,  when  the  California  DOC 
scheduled  new  construction  to  expand 
its  existing  prisons,  the  600  beds  planned 
for  PVSP  were  put  on  hold  because  the 
construction  would  have  disturbed  the 
soil  and  exacerbated  the  local  valley  fever 
epidemic.  PVSP,  an  isolated  prison,  also 
suffers  from  below-average  medical  care 
according  to  former  federal  healthcare  Re- 
ceiver Robert  Sillen.  Sillen  had  proposed 
simply  closing  PVSP,  thereby  truncating 
both  the  exposure  and  medical  care  prob- 
lems. Looked  at  from  another  perspective, 
PVSP  prisoners  and  non-local  staff  have 
been  unwittingly  pressed  into  service  as 
experimental  guinea  pigs  for  valley  fever 
epidemiologists  to  study. 

Those  who  contract  severe  but  non- 
fatal  valley  fever  infections  can  suffer  for 
life.  Prisoner  Gilbert  Galaviz,  serving 
25-years-to-life  for  murder,  developed 


On  August  30,  2007,  a court  of 
claims  in  Syracuse,  New  York, 
awarded  $112,000  to  a prisoner  who 
burned  his  legs  while  working  in  a prison 
kitchen. 

While  imprisoned  at  the  Watertown 
Correctional  Facility  on  July  16,  1995, 
Daniel  Marria  was  standing  on  a table 
cleaning  vent  hoods  when  he  slipped  and 
fell  into  a pot  of  boiling  water. 

Immediately  after  he  fell  Marria 
pulled  up  his  pant  legs  and  saw  that  the 
skin  had  been  peeled  down  from  his  knees 
to  his  ankles.  (His  feet  were  not  burned 
because  he  was  wearing  boots). 

After  Marria  tried  to  “put  his  skin 
back  on  his  legs”  he  was  transported  to  a 
local  emergency  room  where  his  injuries 
were  treated. 

For  the  next  two  months  Marria  com- 
plained of  extreme  pain  and  underwent 
a series  of  painful  treatments  both  at  the 
hospital  and  the  prison  infirmary. 

At  trial  Dr.  Enrique  Armenta,  a plas- 
tic surgeon,  examined  Marria  pursuant 


symptoms  just  one  week  after  arriving 
at  PVSP.  “I  couldn’t  breathe.  My  chest 
started  hurting,  I had  pain  all  over  like 
somebody  beat  me  up,  and  I would  sweat 
bad  at  night.”  Six  months  later,  Galaviz 
was  still  weak  and  30  pounds  lighter;  he 
could  barely  walk  one  lap  in  the  prison 
yard. 

According  to  a report  by  the  Fresno 
County  grand  jury  released  on  April  9, 
2008,  despite  taking  some  precautions 
the  DOC  has  failed  to  adequately  protect 
both  prisoners  and  staff  at  PVSP  from 
valley  fever.  “We  are  already  working  to 
address  many  of  the  concerns  of  the  grand 
jury,”  stated  DOC  spokesman  Paul  Verke. 
Meanwhile,  prisoners  remain  at  risk  of 
contracting  potential  lethal  fungal  infec- 
tions - not  a pleasant  outcome  for  those 
doing  time  at  the  Pleasant  Valley  facility. 
Note:  PLN  previously  reported  on  valley 
fever  at  California  prisons  in  our  August 
2007  cover  story,  “Prisons  as  Incubators 
and  Spreaders  of  Disease  and  Illness.”  FI 

Sources:  New  York  Times,  Sacramento 
Bee 


to  the  defendant’s  Demand  for  Medical 
Examination. 

Armenta  testified  that  Marria  suffered 
2nd  degree  burns  to  both  his  legs,  that  the 
skin  in  those  areas  was  thin  and  dry,  and 
that  it  was  hyperpigmented.  According 
to  Armenta,  the  hyperpigmentation  and 
thin  dry  skin  were  permanent  and  would 
likely  cause  Marria  discomfort  if  exposed 
to  the  sun. 

On  March  21,  2006,  following  the 
first  phase  of  a bifurcated  trial,  the  court 
found  the  state  70%  liable  for  Marria’s 
injuries,  and  Marria  himself  liable  for  the 
remaining  30%. 

As  to  damages,  the  court  awarded 
Marria  $120,000  for  past  pain  and  suf- 
fering and  $40,000  for  future  pain  and 
suffering.  These  amounts  were  reduced  by 
30%  for  a total  award  of  $1 12,000. 

Marria  was  represented  by  attorney 
Gideon  J.  Karlick.  Judge  Nicholas  V. 
Midey  Jr.  presided.  See:  Marria  v.  The 
State  of  New  York , Syracuse  Court  of 
Claims,  Claim  No.  93918.  F* 
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Vermont  Prisons  Subject  to  Human 
Rights  Commission  Jurisdiction 


The  Vermont  Supreme  Court  has 
held  that  the  Vermont  Fair  Hous- 
ing and  Public  Accommodations  Act  (The 
Act)  applies  to  state  prisons.  That  hold- 
ing affirmed  an  order  by  the  Washington 
Superior  Court  denying  the  Vermont 
Department  of  Corrections’  (VDOC)  mo- 
tion to  quash  the  subpoena  served  by  the 
Human  Rights  Commission  (HRC),  who 
was  investigating  a prisoner’s  complaint. 

The  Act  was  implemented  to  pro- 
vide a local  enforcement  mechanism  for 
claims  actionable  under  the  Americans 
with  Disabilities  Act  (ADA),  which  ap- 
plies to  all  public  entities,  including  state 
prisons.  Under  Vermont  Law,  the  HRC 
has  jurisdiction  to  investigate  and  enforce 
complaints  of  unlawful  discrimination  in 
public  accommodations. 

VDOC  argued  the  Act  was  not  meant 
to  apply  to  prisons,  for  they  are  not 
“places  of  public  accommodation”  that 
offer  services  or  benefits  to  the  “general 
public.”  The  Superior  Court  held  that  irre- 
spective of  whether  the  physical  structures 
of  government  buildings,  including  pris- 


ons, are  open  to  the  public,  state  prisons 
“are  essentially  public  places  open  to  any 
member  of  the  public  unfortunate  enough 
to  meet  the  criteria  for  obtaining  their 
services.”  The  Supreme  Court  agreed. 

Moreover,  review  of  the  Legislative 
history  of  the  Act  reveals  the  legislature 
intended  it  to  apply  to  all  governmental 
entities.  The  purpose  was  to  assure  that 
when  presented  with  an  ADA  complaint 
there  is  “a  local,  fairly  quick  way  of  resolv- 


ing complaints.”  Since  the  Act  does  not 
exempt  state  prisons,  the  Superior  Court’s 
ruling  was  correct  and  affirmed.  See:  De- 
partment of  Corrections  v.  Human  Rights 
Commission , 917  A.2d  451  (Vt.  2007). 

After  the  ruling  the  Department  of 
Corrections  has  petitioned  the  legislature 
to  amend  the  statute  to  remove  Human 
Rights  Commission  jurisdiction  to  inves- 
tigate complaints  arising  from  the  prison 
system. 
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Florida  Prison  Still  Beset  by  Contaminated  Water 

by  David  Reutter 


Despite  spending  millions  of 
dollars  on  new  wells  and  water 
treatment  systems,  the  Martin  Correc- 
tional Institution  (MCI)  in  Indiantown, 
Florida  is  still  unable  to  provide  uncon- 
taminated water  to  its  1,400  prisoners.  The 
problem  has  the  Florida  Department  of 
Corrections  (FDOC)  considering  closing 
the  facility. 

MCI  has  a long  history  of  water  con- 
tamination. It  became  such  a problem  in 
1999  that  700  prisoners  were  evacuated  to 
the  South  Florida  Reception  Center  Annex 
(SFRC).  [See:  PLN,  May  2000,  p.  14].  Those 
prisoners  were  all  from  the  open  population 
units.  Meanwhile,  prisoners  in  segregation 
were  left  to  languish  on  an  8-ounce  cup 
of  water  every  eight  hours,  and  had  to  use 
portable  toilets  and  shower  units. 

The  water  problems  at  MCI,  however, 
go  back  much  further  than  1999.  The  prison 
was  forced  by  the  Department  of  Environ- 
mental Protection  (DEP)  to  build  a new 
treatment  plant  in  1990.  Still,  in  1994  MCI 
was  one  of  several  prisons  cited  statewide 
for  violating  water  quality  standards  for  lead 
and  copper.  As  recently  as  2002,  contami- 
nants in  the  water  at  MCI  were  two  to  five 
times  the  maximum  allowable  levels. 

To  protect  themselves  from  the  haz- 
ardous effects  of  MCI’s  water,  prisoners 
developed  their  own  methods  to  avoid 
drinking  it.  For  example,  the  prison  popu- 
lation often  would  not  be  given  bad  water 
warnings  until  2 or  3 days  after  the  water 
turned  bad.  To  determine  whether  or  not 


the  water  was  safe,  prisoners  flushed  their 
white  porcelain  toilets  to  see  if  the  water 
had  a yellow  tinge  to  it  before  they  would 
drink  from  the  fountain. 

While  the  evacuated  prisoners  were  at 
SFRC  in  1999,  MCI  drilled  new  wells.  The 
seven  wells  that  the  self-contained  prison 
water  treatment  plant  drew  from  were  either 
clogged,  unproductive  or  out  of  service.  Even 
with  the  new  wells,  prisoners  who  worked  at 
the  treatment  plant  warned  that  the  water 
contamination  problem  was  not  solved. 

“The  dried  up  wells  are  a problem  but 
not  the  problem,”  said  one  prisoner.  “The 
real  problem  is  that  the  middle  tank  in  the 
process  is  a solid  block  of  lime  because  they 
failed  to  spend  money  for  the  chemicals.  To 
solve  it,  they  merely  bypassed  that  tank, 
skipping  part  of  the  treatment  process.” 

In  December  2006,  DEP  entered 
into  a legally  binding  agreement  with  the 
FDOC.  That  agreement  requires  changes 
to  MCI’s  water  treatment  system  to  reduce 
levels  of  trihalomethanes  and  haloacetic 
acids,  which  increase  the  risk  of  cancer 
for  people  who  drink  excessive  amounts 
over  many  years. 

Considering  that  prisoners  normally 
stay  at  one  facility  for  a lengthy  period 
of  time  before  FDOC  will  transfer  them, 
and  the  only  thing  available  to  drink  is 
the  prison’s  water,  MCI  prisoners  are  at 
high  risk.  The  FDOC,  however,  has  used 
the  water  problem  to  make  money  - MCI 
is  the  only  prison  in  the  state  that  sells 
bottled  water  in  its  canteen. 


The  larger  issue  revolves  around  the 
FDOC’s  agreement  with  DEP.  Estimates 
to  upgrade  MCI’s  water  system  are  around 
$18  million.  “We  don’t  yet  know  how 
much  it  will  cost  to  address  the  quality 
issues,”  acknowledged  FDOC  spokes- 
woman Grell  Plessinger. 

The  quantity  of  water  produced  at 
MCI  is  also  problematic.  The  facility 
currently  operates  under  capacity  due  to 
insufficient  water  production,  with  550 
empty  beds.  The  state  legislature  has  ap- 
propriated $4.7  million  for  repairs,  but 
that  amount  is  just  a drop  in  the  bucket. 
One  option  is  to  do  away  with  the  prison’s 
on-site  treatment  plant  and  tap  the  mu- 
nicipal water  supply. 

The  hefty  cost  assessment  for  up- 
grading MCI’s  water  system,  and  the 
uncertainty  of  whether  the  water  problem 
will  be  solved,  has  the  FDOC  considering 
closing  the  facility.  How  that  will  happen 
when  Florida’s  prison  system  is  already 
bursting  at  the  seams  from  overpopulation 
- and  needs  an  ever-increasing  number  of 
prison  beds  to  quench  the  state’s  thirst  for 
more  incarceration  as  a result  of  tough- 
on-crime  laws  - remains  to  be  seen. 

Meanwhile,  MCI  prisoners’  risk 
of  cancer  grows  with  every  cup  of  con- 
taminated water  they  drink.  For  more  on 
prison-related  water  and  environmental 
issues  see  the  cover  story  in  the  November 
2007  issue  of  PLN.  FI 

Sources:  Palm  Beach  Post,  www.tcpalm.com 
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$25.5  Million  Awarded  in  California  County  Jail  Strip  Search  Suit 


The  County  of  San  Bernardino,  Cali- 
fornia has  agreed  to  settle  a federal 
class  action  lawsuit  filed  against  its  Sheriff’s 
Department  in  2005  for  $25.5  million  - one 
of  the  largest  such  payouts  on  record. 

On  September  26,  2007  the  County 
preliminarily  agreed  to  pay  for  damages 
suffered  when  the  Sheriff’s  Department 
indiscriminately  strip  searched  all  persons 
being  processed  into  the  county  jails,  often 
malevolently  abusing  them.  The  focus  was 
on  those  stripped  before  arraignment,  those 
searched  after  being  ordered  released  by  the 
court,  and  those  searched  in  groups. 

Covering  the  period  between  May  3, 
2003  and  March  7, 2007,  the  class  included 
an  estimated  1 50,000  prisoners  and  former 
prisoners.  The  end  of  the  period  coincided 
with  the  County’s  voluntary  cessation  of 
the  strip  search  policy  after  the  lawsuit 
was  filed.  The  settlement  administrator 
received  20,353  timely  claim  forms;  781 
late  claims  were  rejected  by  the  court. 

The  lawsuit  was  brought  under  42  U.S.C. 
§ 1983,  California  Civil  Code  § 52.1(b),  Penal 
Code  § 4030  and  Government  Code  § 8 1 5.6  by 
former  prisoners  Karen  Craft,  Ranette  San- 
chez, Rosemary  Ryan,  Georgina  Frost,  Elroy 
Hardy,  Betty  Welch  and  Veronica  Williams  as 
named  plaintiffs.  Welch  complained  she  had 
been  strip-searched  three  times;  she  described 
the  Sheriff’s  process  of  requiring  prisoners  to 
squat  naked  for  at  least  one  minute.  Welch  has 
steel  rods  and  plates  in  her  leg  from  a prior  car 
accident  and  was  in  great  pain  while  squatting. 
Another  woman,  eight  months  pregnant,  was 


by  John  E.  Dannenberg 

having  trouble  breathing.  Hardy  was  forced 
to  undress  in  front  of  40  other  prisoners  and 
stand  shoulder  to  shoulder  with  them,  while 
guards  walked  behind  the  group  observing 
their  exposed  buttocks  and  genitalia.  Lurid 
comments  by  voyeur  guards  added  to  the 
prisoners’  humiliation. 

This  topic  is  a familiar  one  to  PLN 
readers.  It  involves  the  unwarranted,  un- 
constitutional intrusion  into  the  bodily 
privacy  of  people  who  are  presumptively 
innocent,  with  no  reasonable  suspicion 
they  may  have  contraband,  when  they  are 
detained  in  common  housing  with  other 
prisoners  who  already  have  been  convicted 
and  for  whom  heightened  security  con- 
cerns are  constitutionally  permissible. 

The  settlement  was  grounded  in  five 
separate  classes  of  plaintiffs  according  to 
the  putative  damage  they  suffered.  The 
first  class  covered  those  in  pre-arraign- 
ment status  for  charges  not  involving 
weapons,  violence  or  drugs,  as  they  were 
being  transferred  between  jail  units.  The 
second  class  included  those  in  the  jail  un- 
der federal  custody  under  an  agreement 
with  the  U.S.  Marshal’s  Service.  Third 
were  those  in  custody  of  other  law  enforce- 


ment agencies,  but  who  were  transiting 
the  San  Bernardino  County  Jail.  A fourth 
group  consisted  of  “prisoners”  who  had 
been  freed  by  the  court,  but  had  to  endure 
processing  at  the  jail  before  they  were  re- 
leased. The  fifth  class  included  those  who 
were  subjected  to  group  strip  searches  but 
were  not  members  of  the  other  classes. 

On  March  3 1 , 2008,  the  District  Court 
approved  a final  settlement  in  the  amount 
of  $25,500,000.  Each  claimant  will  receive 
an  estimated  $700-$800,  on  average,  with 
no  payment  less  than  $50.  The  named  plain- 
tiffs will  share  a total  payout  of  $200,000. 
In  a separate  order,  class  attorney  fees  were 
granted  in  the  amount  of  $6,325,000  - rep- 
resenting the  Ninth  Circuit’s  benchmark  of 
25%  of  settlement  awards  in  class  action 
cases  - plus  $70,564.64  in  costs. 

The  class  was  represented  by  the  law 
firm  of  Litt,  Estuar,  Harrison  & Kitson. 
See:  Craft  v.  County  of  San  Bernardino , 
U.S.D.C.  (C.D.  Cal.),  Case  No.  EDCV 
05-00359  SGL  (Final  Order  of  Approval 
and  Settlement,  Mar.  31, 2008).  The  docu- 
ments are  posted  on  PLN’s  website.  FJ 

Other  source:  Los  Angeles  Times 
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Washington  Study  Finds  Higher  Recidivist  Rate  Amongst  Sex  Offenders 
Recommended,  But  Not  Committed,  For  Civil  Commitment 


A report  by  the  Washington  State 
Institute  for  Public  Policy  con- 
cludes that  sex  offenders  “who  were 
referred  for  possible  civil  commitment 
have  a much  higher  pattern  of  recidivism 
than  the  full  population  of  sex  offenders.” 
The  report  examined  the  recidivism  of 
135  sex  offenders  released  between  1990 
and  1999.  Each  had  been  referred  by  the 
Washington  Department  of  Corrections 
(WDOC)  for  civil  commitment,  but  a 
petition  to  declare  the  sexually  violent 
predators  was  not  filed. 

In  Washington  State,  an  offender  may 
be  civilly  committed  if  a jury  finds  that 
after  service  of  a sentence  for  a crime  of 
sexual  violence  the  offender’s  personality 
disorder  or  mental  abnormality  predis- 
poses the  person  to  commit  sex  acts  that 
are  likely  to  reoccur  upon  others.  [Editor  s 
Note:  Readers  should  note  that  there  is 
no  such  “mental  abnormality”,  or  disor- 
der, it  is  a term  made  from  whole  cloth 
to  justify  keeping  sex  offenders  in  prison 
for  the  remainder  of  their  lives  after  they 
have  completed  their  criminal  sentences. 
The  American  Psychiatric  Association 
routinely  files  amicus  briefs  with  courts  in- 
forming them  of  this  fact,  to  no  avail.]  The 
study  applied  a routine  six  year  follow-up 
period  from  the  time  of  release. 

Of  those,  135  offenders,  93(69  per- 
cent) were  convicted  of  at  least  one  new 
offense.  Felony  offenses  accounted  for  50 


by  David  M.  Reutter 

percent  of  the  offenses,  misdemeanors 
were  committed  by  another  16  percent, 
and  19  percent  of  the  offenders  were 
convicted  of  failing  to  register  as  a sex 
offender,  but  only  4 percent  of  them  had 
that  as  their  only  offense. 

Among  the  67  offenders  who  com- 
mitted new  felony  offenses,  31  of  them 
committed  violent  sex  offenses.  While 
14  more  were  convicted  of  violent  non- 
sexual  offenses.  In  all,  one-third  of  the 
135  offenders  under  review  had  at  least 
one  new  conviction  for  a violent  felony. 
Meanwhile,  21  of  the  offenders  had  new 
misdemeanor  convictions,  with  5 being  of 
a sexual  nature. 

The  report  then  analyzed  the  nature 
of  the  offenses  committed  by  the  31 
offenders  convicted  of  violent  sexual  of- 
fenses. 74  percent  of  them  were  convicted 
of  felony  contact  such  as  rape,  indecent 
liberties,  and  assault.  “The  remaining 
recidivists  were  convicted  of  felony  of- 
fenses that  could  be  considered  precursors 
to  child  molestation,”  the  report  said.  Of 
those  31  offenders,  21  (68  percent)  com- 
mitted their  new  offence  in  Washington 
state,  while  the  rest  committed  new  crimes 
in  other  states. 

Prior  to  their  release,  44  of  the  study’s 
offenders  participated  in  WDOC’s  Sex 
Offender  Treatment  Program  prior  to  re- 
lease. 26  completed  it.  Of  those  who  had 
participated,  29  percent  were  convicted  of 


new  sex  offenses. 

The  report  found  age  has  an  impact. 
It  considered  age  at  the  time  of  release. 
The  youngest,  18  to  24,  had  a 56  percent 
recidivism  rate  of  committing  new  sex  of- 
fenses. In  contrast,  none  of  the  offenders 
over  50  commited  a new  sex  offense.  As 
for  violent  non-sex  felonies,  there  was  an 
18  percent  recidivism  rate  for  persons  25- 
39  years  of  age,  while  no  such  conviction 
ensued  for  the  1 8-24  age  bracket.  Only  one 
offender  50  or  older  committed  a violent 
non-sex  offense. 

Amongst  the  study  participants, 
eight  (6  percent)  were  re-referred  for  civil 
commitment  and  subsequently  commit- 
ted. Another  6 (4  percent)  received  life 
without  parole  sentences  under  the  “per- 
sistent offender”  or  “two  strike”  statutes. 
When  comparing  this  study  group  to  a 
comparative  study  of  other  sex  offend- 
ers, there  exists  a higher  recidivism  rate 
for  the  4,091  sex  offenders  placed  in  the 
community  between  1994  to  1998.  The 
five  year  recidivism  rate  for  sex  felonies 
was  2.7  percent,  while  non-sex  violent 
felonies  were  4 percent  overall,  the  felony 
recidivism  rate  was  13  percent. 

This  report  is  available  on  PLN’s 
website.  See:  Six  year  follow-up  or  135 
Released  Sex  Offenders  Recommended  for 
Commitment  Under  Washingtons  Sexually 
Violent  Predator  Law,  Where  No  Petition 
was  filed. 
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Defunct  Louisiana  Juvenile  Private  Prison 
Reactivated  by  GEO  for  Immigrants 


to  GEO’s  private  prison  staff.  This  leaves  an  annual  payroll  between  $5  and  $7 
local  business  leaders  salivating  over  mil-  million.  FJ 
lions  of  dollars  in  projected  economic 

benefits  - the  LDF  is  expected  to  have  Source:  www.thetowntalk.com 

Son  of  Illinois  Congressman  Fired, 
Charged  With  Raping  Prisoners 


A Jena,  Louisiana  private  prison 
with  a troubled  past  will  experi- 
ence rebirth  as  an  immigrant  detention 
center.  The  facility,  built  by  the  failed 
N-Group  Securities  company  as  part 
of  a scam  run  by  Patrick  and  Michael 
Graham,  once  held  280  juveniles.  The 
Grahams  were  prosecuted  - along  with 
former  Houston  mayor  Fred  Hofheinz, 
former  Louisiana  Governor  Edwin  Ed- 
wards, former  Texas  prison  chief  Andy 
Collins  and  VitaPro  CEO  Yank  Barry 
- for  various  prison-procurement  and 
private  prison  construction  scams. 

The  Jena  facility  has  been  closed 
for  almost  eight  years.  PLN  previously 
reported  on  problems  at  the  prison  when 
it  held  juveniles  under  the  management  of 
GEO  Group  (formerly  Wackenhut),  in- 
cluding a March  2000  lawsuit  filed  against 
the  company  by  the  U.S.  Dept,  of  Justice 
related  to  violence  and  abuse.  [See:  PLN , 
Aug.  2000,  p.8]. 

Now  GEO  Group  has  announced 
plans  to  expand  and  remodel  the  deten- 
tion center  at  a cost  of  $30  million,  and 
convert  it  into  a 1,160-bed  immigration 
prison  called  the  LaSalle  Detention  Fa- 
cility (LDF).  GEO  has  already  entered 
into  an  agreement  with  Immigration  and 
Customs  Enforcement  (ICE)  to  house 
detainees  at  the  facility;  the  expansion  is 
expected  to  be  complete  by  mid-2008. 

The  LDF  will  include  a federal  court- 
house and  federal  administrators,  which 
will  allow  trials  to  take  place  at  the  facility. 
Whether  trials  at  the  privately-run  prison 
will  be  open  to  the  public,  as  required  by 
the  U.S.  Constitution,  is  unknown.  Up 
to  125  full-time  federal  employees  are 
expected  to  work  at  the  LDF  in  addition 


On  September  10,  2007,  the  Illi- 
nois Department  of  Corrections 
(IDOC)  fired  Jeffery  M.  Rush,  son  of  U.S. 
Rep.  Bobby  L.  Rush  (D-IL). 

Jeffrey  Rush,  42,  who  was  employed 
as  an  assistant  supervisor  at  the  Fox  Valley 
Adult  Transition  Center  in  Aurora,  Illinois, 
had  been  on  paid  leave  from  his  $54,408-a- 
year  position  since  June  22,  2007  while  an 
internal  investigation  was  conducted. 

Fox  Valley  is  a 120-bed  pre-release 
facility  that  houses  female  prisoners  near- 
ing the  end  of  their  sentences.  Prisoners 
are  allowed  to  leave  the  center  for  work, 
school  or  counseling  and  may  be  granted 
temporary  release  passes  based  upon  good 
behavior. 

Rush  was  ter- 
minated after  the 
investigation  con- 
firmed allegations 
that  he  had  sex 
with  at  least  two 
female  prisoners 
while  they  were  on 
off-prison  passes 
between  April  and 
June  2007. 

It  is  a felony 
for  an  IDOC  em- 
ployee to  have  sex 
with  a prisoner, 


and  consent  is  not  a defense  under  Illinois 
law.  On  November  16,  2007,  Rush  was 
indicted  in  Macon  County  on  two  counts 
of  custodial  sexual  misconduct  and  four 
counts  of  official  misconduct.  He  faces 
47  similar  counts  in  Kane  County.  The 
criminal  charges  are  still  pending. 

Congressman  Rush  has  expressed  his 
unconditional  support  for  his  son.  Illinois 
Governor  Blagojevich  (D),  a political  ally 
of  Rep.  Rush,  had  arranged  for  the  IDOC 
to  hire  Jeffrey  Rush  in  May  2003  - alleg- 
edly after  the  Congressman  intervened  on 
his  son’s  behalf.  FJ 

Sources:  Chicago  Tribune,  Chicago  Sun- 
Times,  Herald  & Review 
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Pierce  County,  WA  Jail  Settles  Jail  Strip-Search  Suit  For  $667,000 


Pierce  County,  Washington  settled 
a class  action  suit  challenging 
unconstitutional  strip  searches  of  speci- 
fied pretrial  detainees  in  its  county  jail  for 
$200,000  in  damages,  $15,000  in  adminis- 
trative costs  and  $452,000  in  attorney  fees. 
In  addition,  the  Superior  Court  of  Pierce 
County  held  that  Washington  statutes 
RCW  10.79. 120  and  10.79. 130,  as  applied 
on  a blanket  basis  to  pre-trial  detainees, 
were  unconstitutional. 

Abra  Plemmons  was  a pre-trial 
detainee  who  complained  of  unconstitu- 
tional strip  searches  while  in  custody  at  the 
Pierce  County  Jail.  She  sued  for  damages 
in  state  Superior  Court,  alleging  to  be  a 
member  of  a class  of  similarly  abused 
prisoners.  In  March  2005,  the  court  evalu- 
ated the  purported  class  for  certification. 
It  found  the  numerosity  requirement  was 
satisfied  because  400-500  persons,  each 
of  whom  suffered  the  same  injuries,  had 
been  identified  as  possible  co -plaintiffs.  In 
addition,  the  proposed  class  counsel  was 
deemed  adequate  based  upon  their  exten- 
sive experience  in  class-action  civil  rights 
litigation.  Accordingly,  the  court  certified 
the  class  of  all  prisoners  booked  into  the 
jail  on  or  after  December  24,  2000  and 
who  were  strip  searched  without  individu- 
alized suspicion  and  who  were  not  there 
post-conviction,  for  violent  offenses  and / 
or  for  any  felony  or  misdemeanor  offense 
involving  burglary,  escape,  possession/ 
use  of  a weapon,  a drug  or  a controlled 
substance. 

In  its  February  2005  order  on 
opposing  motions  for  summary  judg- 
ment, the  court  held  that  to  the  extent 
that  RCW  10.79.120  and  10.79.130 
permitted  strip  searches,  they  were  un- 
constitutionally overbroad  as  applied 
to  those  lesser  offenders  included  in 
the  class.  In  ruling  on  the  motions, 
the  court  granted  defendants’  requests 
to  dismiss  plaintiffs’  charge  of  out- 
rage as  well  as  their  claims  of  state 
constitutional  tort  liability,  malicious 
prosecution  and  false  arrest.  While  the 
court  ruled  that  the  named  defendants 
were  qualifiedly  immune  in  their  per- 
sonal capacities,  it  found  that  they  were 
not  immune  in  their  official  capacities. 
See:  Plemmons  v.  Pierce  County , 134 
Wash.App.  449  (Div.  2,  2006). 

The  court  approved  the  settlement 
on  December  14,  2007.  Named  plaintiff 
Plemmons  will  receive  $100,000.  An 
additional  $100,000  shall  be  set  aside  to 


be  divided  among  other  qualifying  class 
members,  lately  estimated  to  be  fewer 
than  96,  which  the  court  estimated  would 
result  in  individual  payments  between 
$1,041  and  $4,347.  $15,000  more  was 
ordered  paid  for  class  administrative 
costs.  Finally,  class  counsel,  who  had 
worked  without  compensation  on  a 
pure  contingency  basis  for  four  years 


John  Hagar,  the  Special  Master  as- 
signed by  the  U.S.  District  Court 
(N.D.  Cal.)  to  monitor  the  California 
Department  of  Corrections  and  Reha- 
bilitation’s (CDCR)  staff  investigations 
and  disciplinary  process  has  opined,  in 
an  October  2007  Final  Report  to  the 
court,  that  monitoring  should  be  contin- 
ued because  CDCR  could  not  be  relied 
upon  to  not  fall  back  into  its  “code  of 
silence”  ways. 

The  long-running  court  battle 
with  CDCR  began  in  1990  at  Pelican 
Bay  State  Prison,  a supermax  facility, 
with  complaints  of  unconstitutional 
disciplinary  treatment  and  a “code  of 
silence”  that  suppressed  the  truth  in 
investigations  into  staff  misconduct. 
Now,  the  Special  Master  to  the  fed- 
eral court  that  imposed  oversight  and 
ordered  a remedial  plan  has  made  his 
final  report  on  the  status  of  his  moni- 
toring efforts. 

Hagar  made  findings  as  to  staffing 
levels  of  the  remedial  action  team,  the 
management  of  investigations  regarding 
staff  discipline,  and  the  ability  to  com- 
municate and  work  with  CDCR  staff 
alongside  the  state’s  oversight  organiza- 
tions (the  Inspector  General,  Bureau 
of  Independent  Review  [BIR],  Office  of 
Internal  Affairs,  and  Employment  Ad- 
vocacy Prosecution  Team).  Hagar  then 
discussed  his  concerns  as  to  whether  the 
progress  that  had  been  begrudgingly  made 
“under  the  gun”  of  the  court  over  the 
past  17  years  would  continue  if  oversight 
were  ended. 

Before  the  court’s  remedial  orders 
could  be  effectuated,  it  was  necessary 
to  adequately  staff  the  oversight  or- 
ganizations. Hagar  noted  that  he  had 
required  major  upheavals  of  existing 


— including  a detour  through  the  state 
appellate  court  regarding  liability  issues 

— was  awarded  $452,000.  The  class  was 
represented  by  Tacoma  attorney  Darrell 
Cochran  of  Gordon,  Thomas,  Honeywell 
and  Seattle  attorney  Fred  Diamondstone. 
See:  Plemmons  v.  Pierce  County,  Pierce 
County  Superior  Court,  Case  No.  04-2 
07032  l.fi 


employment  structures  (such  as  sal- 
ary increases/benefits,  civil  service 
reassignments  and  redesignated  duty 
statements),  but  as  of  October  2007 
the  staffing  shortages  had  largely 
been  eliminated.  Hagar  also  reported 
compliance  with  upgrading  the  case 
management  aspect  of  all  CDCR 
investigations.  Finally,  he  reported 
acceptable  performance  in  the  area  of 
internal  communication  and  coopera- 
tion at  the  headquarters  level. 

Hagar  specifically  noted  that  the 
number  of  staff  disciplinary  cases  that 
became  moot  due  to  excessive  process- 
ing time  (which  used  to  run  45%)  was 
now  down  to  6.28%,  half  of  which  were 
“saved”  by  timely  BIR  intercession.  How- 
ever, he  also  found  unacceptable  delays  in 
implementing  disciplinary-investigation 
oversight  at  the  individual  prison  level, 
in  the  Parole  Division  and  at  juvenile 
facilities. 

While  Hagar  found  measurable  prog- 
ress where  the  oversight  program  had  been 
forced  down  CDCR’s  throat  by  constant 
court  orders,  he  doubted  the  CDCR  could 
be  depended  upon  to  continue  to  improve 
its  performance  - or  even  maintain  it  - if 
court  oversight  were  abandoned. 

He  reported  that  turnover  of  the 
CDCR’s  headquarters  staff  at  the  top 
levels  had  continued  at  such  a rate  as  to 
cause  mismanagement  of  lengthy  on- 
going investigations.  Hagar  noted  that 
while  many  investigations  were  “saved” 
by  BIR  intervention,  the  success  of  the 
program  was  now  fragilely  based  upon 
the  BIR’s  efforts  (with  limited  resources) 
to  supplant  CDCR  staff  efforts.  The 
projected  turnover  rate  of  wardens,  chief 
deputy  wardens,  employment  relations 
officers  and  healthcare  managers  would 
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continue  to  cripple  investigations  at  the 
facility  level. 

In  fact,  Hagar  found  that  while  proper 
procedures  were  largely  in  place  at  the 
headquarters  level  and  at  Pelican  Bay 
State  Prison  (due  to  direct  court  orders), 
the  expansion  of  such  compliance  into  all 
other  CDCR  prisons,  which  was  expected 
to  flow  from  those  initial  gains,  had  largely 
not  happened.  Nor  could  he  discern 
any  realistic  CDCR  plan  to  remedy  this 
chronic  deficiency. 

Not  surprisingly,  Hagar  observed  that 
the  only  real  progress  made  over  the  years 
was  in  response  to  specific,  directed  court 
orders.  Absent  such  hand-holding,  CDCR 
could  not  overcome  its  bureaucratic  iner- 
tia of  being  in  constant  “crisis-of-the-day” 
mode,  so  as  to  be  entrusted  with  building 
on  the  initial  gains  made  in  17  years  of 
court  oversight.  The  Special  Monitor’s 
doubts  were  grounded  in  his  observations 
that  CDCR  had  a “continuing  culture  that 
does  not  care  about  excessive  force  or  the 
code  of  silence.”  For  example,  he  noted 
“the  problem  in  Parole,  based  on  certain 
recent  developments,  appears  to  be  a lack 
of  concern  about  use  of  force  and  code  of 
silence  offenses  on  the  part  of  high  level 
officials.” 


Hagar  did  not  profess  to  know  when 
court  monitoring  would  no  longer  be 
needed,  positing  rhetorically,  “Must  the 
State  demonstrate  that  it  will  never  have 
future  problems?”  He  left  it  to  future 
discussions  between  the  CDCR  and  the 
Inspector  General  as  to  how  to  resolve  this 
nagging  dilemma  prior  to  the  scheduled 
end  of  court  monitoring. 

It  remains  to  be  seen  how  the  court 
views  CDCR’s  intransigence  in  following 
its  earlier  orders.  Indeed,  the  same  court 
(with  Hon.  Thelton  Henderson  presid- 
ing) is  part  of  a three-judge  panel  that 
is  considering  imposing  a population 
cap  on  the  CDCR  due  to  overcrowding 
- another  problem  left  unresolved  after 
decades  of  the  prison  system’s  bureau- 


cratic incompetence,  [see:  PLN,  March 
2008,  p.38]. 

The  fourteen-page  Special  Master 
report  is  augmented  by  over  100  pages 
of  detailed  charts  and  graphs  replete 
with  numerical  data  documenting 
compliance  monitoring  in  each  area  of 
management  control.  The  CDCR  filed 
a response  with  the  court  that  argued 
against  the  need  for  continued  monitor- 
ing, based  largely  on  legal  rather  than 
factual  arguments. 

See:  Madrid  v.  Tilton , U.S.D.C.  (N.D. 
Cal.)  Case  No.  3:1990-cv-03094  TEH, 
Special  Master’s  Final  Report  re  Status  of 
Post-  Powers  Remedial  Plan  Monitoring, 
October  12,  2007.  The  reports  are  posted 
on  PLN’s  website.  FJ 
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New  York  Prisoner  Awarded  $322,000  For  Hand  Laceration 


On  September  19,  2007,  a court 
of  claims  in  White  Plains,  New 
York,  awarded  $322,000  to  a state 
prisoner  who  suffered  a severe  hand 
laceration  while  opening  a window  at 
the  Green  Haven  Correctional  Facility 
in  Stormville. 

In  his  lawsuit  Jose  Medina,  who  is 
serving  50  years  to  life  for  a double  mur- 
der, claimed  that  his  hand  went  through  a 
pane  of  glass  on  a window  he  was  opening 
and  that  the  palm  of  his  right  hand  was 
“split  open”  from  his  wrist  to  the  area 
between  his  second  and  third  fingers.  Me- 
dina was  taken  to  a local  hospital  where 
surgery  was  performed  several  hours  later. 
Following  the  February  11, 1999,  incident 
Medina  underwent  physical  therapy  twice 
a month  until  2001 . 

At  trial  Medina’s  expert  medi- 
cal witness,  Mark  McMahon,  M.D., 


a board  certified  orthopedic  surgeon 
specializing  in  hand  surgery,  described 
Medina’s  surgery  as  very  complicated. 
Dr.  McMahon  noted  that  the  injury  had 
completely  transected  the  ulnar  digital 
nerve  of  the  index  finger  and  the  radial 
digital  nerve  of  the  third  finger.  He 
also  noted  that  it  was  necessary  for  the 
surgeon  to  completely  release  the  A-l 
pulley  of  the  flexor  tendons  of  the  first 
finger  and  that  this  would  negatively 
affect  Medina’s  movement,  dexterity, 
and  strength. 

Medina  claimed  that  following  the 
injury  he  was  no  longer  able  to  participate 
in  some  of  the  activities  he  enjoyed  such 
as  lifting  weights,  painting,  writing,  and 
pitching  for  the  prison  softball  team.  He 
also  claimed  he  could  no  longer  perform 
his  job  as  janitor,  one  of  the  highest  paying 
jobs  in  the  prison,  and  was  forced  into  a 


lower  paying  job. 

Dr.  McMahon  described  Medina’s 
prognosis  as  poor.  Medina  will  likely 
never  recover  fully  from  the  injury,  includ- 
ing the  loss  of  sensation  in  two  fingers,  and 
will  always  suffer  pain  from  the  injury. 

Following  the  damages  portion  of  a 
bifurcated  trial,  the  court  awarded  Me- 
dina a total  of  $108,000  for  past  pain  and 
suffering,  $217,000  for  future  pain  and 
suffering,  for  a total  award  of  $322,000. 
However,  because  the  court  found  the 
state  only  60%  at  fault  for  Medina’s  injury 
and  Medina  40%  responsible,  the  award 
was  reduced  accordingly  ($64,800  for  past 
pain  and  suffering  and  $130,200  for  future 
pain  and  suffering). 

Medina  was  represented  by  attorney 
Adam  M.  Thompson.  See:  Medina  v.  the 
State  of  New  York , White  Plains  Court  of 
Claims,  Claim  No.  102349.  F* 


Dallas  County,  Texas,  Criticized  for  Offering 
Probation  to  Murder  Defendants 


According  to  a Dallas  Morning 
News  article  published  on  No- 
vember 10,  2007,  Dallas  County,  Texas, 
leads  the  state  in  the  number  of  probation 
deals  it  hands  out  to  murder  defendants. 
The  highly  critical  five-part  series  implies 
that  Dallas  County  prosecutors  and 
judges  simply  overlook  the  seriousness  of 
these  crimes  and  take  the  easy  way  out  by 
offering  probation  rather  than  proceeding 
to  trial. 

From  2000  through  2006, 120  persons 
convicted  of  murder  in  Texas  were  given 
probation.  Dallas  County  led  the  way,  giv- 
ing probated  sentences  to  47  people  during 
this  time,  or  9%  of  all  its  murder  cases. 

Bill  Hill,  the  Dallas  County  district 
attorney  until  the  end  of  2006,  could  not 
explain  the  county’s  high  rate  of  proba- 
tion-for-murder  sentences.  “It  surprised 
me,”  especially  since  the  local  judicial 
system  is  known  for  its  “hang  4em  high” 
reputation,  he  said. 

Most  of  the  murderer  defendants 
detailed  in  The  News  investigation  were 
minorities  who  killed  other  minorities. 
That  is  the  typical  pattern  overall  in 
Dallas,  where  most  of  the  probation-for- 
murder  cases  occurred.  About  half  of  the 
defendants  investigated  were  poor  and 
used  court-appointed  attorneys. 


by  Michael  Rigby 

Unfortunately,  a fact  of  plea  bargain- 
ing in  Texas  is  that  both  the  time  and 
the  charge  are  negotiable.  With  the  same 
crime,  for  example,  a prosecutor  could 
offer  10  years  probation  and  a charge  of 
murder,  or  5 years  in  prison  and  a charge 
of  assault,  or  any  combination  of  a par- 
ticular charge  and  sentence. 

The  gist  of  The  News  series  is  that  too 
many  defendants  charged  with  murder 
ultimately  receive  probation  rather  than 
prison  sentences.  But  let’s  review  how  the 
system  actually  works.  A person  is  killed 
and  someone  is  linked  to  the  alleged  crime. 
The  death  may  have  been  the  result  of  self- 
defense.  It  may  have  been  unintentional. 
It  may  have  been  accidental. 

Prosecutors,  with  little  to  go  on  ini- 
tially, charge  the  defendant  they  identify 
with  the  most  serious  crime  that  can  be 
deduced  from  the  facts.  In  the  cases  of 
a death,  that  would  be  a charge  of  either 
murder  or  capital  murder.  Prosecutors 
have  the  option  of  reducing  or  dropping 
the  charges  once  more  information  is 
collected. 

However,  sometimes  prosecutors 
use  that  initial  severe  charge  to  bully  the 
defendant  into  accepting  a plea  bargain 
in  order  to  forego  the  expense  and  uncer- 
tainty of  a trial.  Faced  with  many  years 


behind  bars,  or  even  the  death  penalty — 
and  a court  appointed  attorney  who  may 
not  have  the  time  or  resources  to  mount 
a top-notch  defense — a plea  bargain  is 
many  times  the  best  course  of  action, 
even  for  defendants  who  are  not  guilty 
of  murder.  In  the  past  several  years  17 
innocent  men  convicted  of  various  seri- 
ous crimes  and  imprisoned,  often  for 
decades,  have  been  exonerated  by  DNA 
evidence. 

After  all,  a trial  is  not  a particularly 
scientific  endeavor.  The  outcome  is  usually 
affected  by  such  factors  as  how  persuasive 
the  defense  attorney  and  prosecutor  are 
and  how  closely  the  jury  identifies  with 
the  defendant  and  even  the  victim. 

Lisa  Blue,  a Dallas  jury-selection 
consultant  and  former  prosecutor,  says 
juries  tend  to  make  decisions  based  on 
likes  and  dislikes,  regardless  of  the  facts 
or  the  law.  “You  can  have  the  exact  same 
facts  but  have  the  personality  of  the  vic- 
tims be  different  and  get  totally  different 
results,”  she  said.  It  shouldn’t  matter,  she 
said,  “but  it  does.” 

These  jury  biases  can  work  either  for 
or  against  a defendant.  What  happened 
to  Foyil  Deal  is  one  example. 

Deal  was  an  elderly  man  with  heart 
problems  and  a concealed  handgun 
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$80,000  Settlement  For  Injury  Caused  By 
Defective  Federal  Prison  Sidewalk 


permit.  He  killed  two  armed  crack 
cocaine  dealers  and  immediately  called 
911.  Deal  told  police  he  fired  in  self- 
defense  after  the  men  kidnapped  him 
from  his  home,  robbed  him,  and  tried 
to  assault  him.  Deal  had  just  recently 
begun  using  illegal  drugs,  he  said,  and 
his  prior  criminal  record  consisted  only 
of  a 1976  DWI. 

Shane  Webb  was  a young  drug 
pusher  who’d  already  served  time  in 
prison  for  murder.  He  was  violating  the 
law  simply  by  possessing  a gun.  Webb 
killed  a second  time,  shooting  a drug 
user  in  the  back.  He  didn’t  call  911.  And 
it  was  only  after  police  found  him  that  he 
claimed  self-defense. 

Deal  ended  up  getting  life  in  prison. 
Webb  got  probation. 

It’s  unclear  whether  Deal  was  offered 
a plea-bargain  before  he  was  convicted. 
But  if  he  was,  it  certainly  illustrates  the 
danger  of  rejecting  a prosecutor’s  deal 
and  taking  your  chances  at  trial. 

Of  course  this  process  happens  no 
matter  what  the  crime,  but  “murderers 
getting  probation”  makes  a much  more 
sensational  story. 

In  light  of  the  unflattering  publicity, 
current  Dallas  County  District  Attorney 
Craig  Watkins  has  vowed  to  “scour  that 
record,”  according  to  The  News  article. 
Texas  House  Speaker  Tom  Craddick  has 
also  jumped  on  the  “tough  on  crime” 
bandwagon  (which  never  grows  old 
in  Texas)  by  guaranteeing  that  Dallas 
County’s  probation-for-murder  record 
will  get  additional  scrutiny  in  Austin,  the 
state  capitol. 

According  to  the  article,  in  most  of 
the  cases  where  probation  was  handed 
out  there  was  little  news  coverage.  For 
those  who  now  or  in  the  near  future  will 
face  unwarranted  murder  charges,  The 
News's  article  and  subsequent  attention 
it  has  drawn  will  give  prosecutors  an  even 
stronger  hand  at  forcing  plea  bargains.  In 
many  cases  though,  the  probation  deals 
amount  to  prison  va  the  backdoor.  Of  the 
47  people  in  Dallas  county  who  received 
probation  for  murder  pleas,  32  later  vio- 
lated their  terms  of  probation  and  18  were 
then  sentenced  to  prison. 

Despite  the  scandal,  it’s  hard  to  argue 
that  Texas  is  developing  a soft-on-crime 
reputation.  During  the  same  period  those 
120  defendants  were  given  probation  for 
murder,  the  state  executed  205  prisoners 
for  the  same  crime.  FJ 

Source:  The  Dallas  Morning  News 
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The  Bureau  of  Prisons  has  agreed 
to  pay  Beatrice  Codianni-Robles, 
a prisoner  at  the  Federal  Correctional  In- 
stitute in  Danbury,  Connecticut,  $80,000 
to  settle  a federal  tort  claims  suit.  While 
walking  outside  her  prison  unit  on  July  29, 
2002  Codianni-Rubles  tripped  and  fell  on 
a “dangerous  and  defective”  depression  in 
the  sidewalk  area. 

As  a result  of  the  fall,  Condianni- 
Rubles  “suffered  permanent  injuries  to 
her  right  wrist  and  master  hand,  includ- 


After  a five-year  court  battle  and 
public  controversy,  the  Iowa 
Department  of  Corrections  (IDOC)  has 
decided  to  close  a Bible-oriented  re-entry 
program  at  the  Newton  Correctional 
Facility. 

The  program,  operated  by  Virginia- 
based  Prison  Fellowship  Ministries,  was 
part  of  the  InnerChange  Freedom  Initia- 
tive. PL  A has  reported  extensively  on  this 
challenge  to  the  new  wave  of  Christian 
values  programs  for  prisoners,  which  is 
a test  of  President  Bush’s  push  for  faith- 
based  initiatives. 

A lawsuit  against  the  InnerChange 
program  was  brought  in  federal  court 
by  Americans  United  for  the  Separation 
of  Church  and  State.  On  December 
3,  2007,  the  Eighth  Circuit  Court 
of  Appeals  found  the  program  un- 
constitutional to 
the  extent  that  it 
used  government 
funds  to  advocate 
Christianity,  as 
no  other  alterna- 
tives existed  for 
prisoners  to  re- 
ceive the  benefits 
of  the  program. 

The  appellate  rul- 
ing also  reversed 
the  lower  court’s 
order  that  Prison 
Fellowship  re- 
fund $1.5  million 
it  had  received  in 
state  funding  [See: 

PLN,  Jan.  2008, 

P-30]. 

The  IDOC 
announced  in 
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ing  a displaced  intra  articular  fracture  of 
the  right  distal  radius  requiring  surgical 
intervention  and  an  ulnar  stylohyoid  frac- 
ture.” In  addition  to  continuing  pain,  she 
has  impaired  motion  and  decreased  grip 
caused  by  permanent  disfigurement. 

On  May  25,  2007,  the  parties  settled 
for  $80,000  and  attorney  fees  not  to 
exceed  25%  of  the  settlement.  See:  Co- 
dianni-Robles v.  United  States , USDC, 
D.  Connecticut,  Case  No.  3:04-cv-1725 
JCH.PJ 


February,  2008  that  it  was  closing  the 
InnerChange  program,  effective  at  the 
end  of  March.  The  closure  came  despite 
the  fact  that  Prison  Fellowship  had  con- 
tinued to  operate  the  program  since  July 
2007  using  donations  received  from  its 
benefactors,  which  eliminated  the  use  of 
taxpayer  funds. 

InnerChange  has  been  described 
as  a “24-hour-a-day,  Christ-centered, 
biblically  based  program  that  promotes 
personal  transformation  of  prison- 
ers through  the  power  of  the  Gospel.” 
Prison  Fellowship  still  operates  similar 
Christ-based  programs  at  facilities  in 
Arkansas,  Kansas,  Minnesota,  Missouri 
and  Texas.  P 

Source:  Des  Moines  Register,  News  Tri- 
bune 


June  2008 


Iowa  Faith-Based  Program  Finally  Closed 
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Junk  Bonds  to  Junk  Science?  Drug  Treatment  Program  Questioned 


What  was  worth  approximately 
$554  million  in  2007  and  is 
valued  at  about  $94  million  today?  The 
correct  answer  is  the  stock  market  value  of 
a firm  formerly  known  as  Alaska  Freight- 
ways  Inc.,  a shell  company  that,  as  the 
result  of  a merger,  is  now  doing  business 
as  Hythiam,  Inc. 

According  to  a corporate  profile  on 
its  website,  Hythiam  “offers  initial  dis- 
ease management  offerings  for  substance 
dependence  built  around  its  proprietary 
PROMETA  Treatment  Program  for  al- 
coholism and  dependence  to  stimulants.” 
Basically,  the  company’s  primary  phar- 
maceutical product,  Prometa,  is  being 
marketed  for  the  treatment  of  various 
drug  addictions  - including  alcohol  and 
methamphetamine  abuse. 

However,  buyers  may  want  to  beware. 
Hythiam  notes  that  “Clinical  studies  are 
under  way  to  evaluate  the  PROMETA 
Treatment  Program  and  to  confirm  reports 
from  physicians  providing  the  PROMETA 
Treatment  Program  in  their  practices.... 
The  medications  used  in  the  PROMETA 
Treatment  Program  are  Food  and  Drug  Ad- 
ministration (FDA)  approved  for  uses  other 
than  treating  dependence  on  alcohol,  co- 
caine or  methamphetamine.  Therefore,  the 
risks  and  benefits  of  using  these  medications 
to  treat  dependence  on  these  substances 
have  not  been  evaluated  by  the  FDA.” 

Their  cautionary  statement  has  not 
deterred  drug  court  programs  in  six  states 
from  trying  Prometa;  indeed,  the  corrections 
system  is  a huge  market  for  addiction  treat- 
ment. In  one  of  Hythiam’s  annual  reports, 
the  company  noted  that  it  could  potentially 
treat  up  to  5 million  people  in  criminal  jus- 
tice programs.  Prometa  has  also  been 
marketed  heavily  to  the  general  public. 

What  is  Prometa?  It  is  a 30-day  treat- 
ment regimen  that  includes  the  use  of  three 
powerful  prescription  drugs.  The  drugs  are 
gabapentin,  an  anti-seizure  medication, 
flumazenil,  which  is  used  as  an  antidote  in 
the  treatment  of  benzodiazepine  overdose, 
and  hydroxyzine,  an  antihistamine.  The 
Prometa  protocol  costs  approximately 
$15,000  per  participant  and  has  been 
touted  as  a revolutionary  cure-all  for  a 
myriad  of  addictions.  The  company  cites 
numerous  success  stories,  which  have  been 
echoed  by  some  doctors  and  substance 
abuse  treatment  programs. 

However,  the  hype  created  by  Pro- 


by  Gregory  Dober 

meta  may  have  cost  a local  Texas  judge  his 
elected  position.  Twelve-year  incumbent 
judge  Charles  J.  Sandoval,  of  the  380th 
Judicial  District  Court  in  Collin  County, 
lost  the  Republican  primary  in  March 
2008.  He  had  started  a Prometa  pilot  pro- 
gram, funded  by  Hythiam,  that  involved 
20  probationers. 

Judge  Sandoval  was  interviewed  by 
the  Plano  Courier  Star  in  January  2008 
and  made  the  following  statement  about 
Prometa:  “It  only  takes  about  a month  to 
go  through  the  program  and  it  runs  about 
$15,000.  The  result  of  my  pilot  program  is 
that  the  state  of  Texas,  in  the  last  legisla- 
tive session,  allocated  $2  million  to  this 
sort  of  treatment.  That  $2  million  is  going 
to  be  dispersed  throughout  the  state  and 
Collin  County  is  going  to  get  its  fair  share 
of  that  money.” 

In  fact,  Collin  County  received 
$185,000  for  Prometa  funding.  Three 
other  Texas  counties,  Lubbock,  Caldwell 
and  Nueces,  received  lesser  amounts  rang- 
ing from  $100,000  to  $154,000.  The  local 
programs  made  participation  in  the  Pro- 
meta protocol  a requirement  for  certain 
offenders  placed  on  probation. 

On  the  Collin  County  Observer  news 
blog,  author  Bill  Bumbaugh  noted  that 
Sandoval’s  website  reportedly  claimed 
the  Prometa  trial  program  had  saved  the 
county  $400,000.  Upon  inquiry  from 
Bumbaugh  regarding  this  claim,  San- 
doval’s office  stated  it  had  “no  records  of 
the  Prometa  pilot  program.”  One  of  the 
participants  had  died  during  the  program; 
the  death  was  recorded  as  a suicide. 

Like  swift  Texas  justice  itself,  Emily 
Ramshaw  published  a story  in  the  January 
20,  2008  edition  of  the  Dallas  Morning 
News  that  criticized  the  allocation  of  funds 
for,  and  questioned  the  credibility  of,  the 
Prometa  protocol.  Ramshaw  noted  that 
$2  million  was  appropriated  by  the  Texas 
legislature  with  “little  notice  or  objection 
for  an  obscure  medical  treatment.” 

In  the  article,  Dallas  Criminal  District 
Judge  John  Creuzot  opined,  “I  don’t  think 
anybody  should  be  spending  any  amount 
of  money  on  something  that  hasn’t  been 
clinically  researched  to  be  safe  and  effec- 
tive.” He  said  the  company  that  marketed 
the  treatment  was  “in  the  business  of  mak- 
ing money,  and  they  did  a great  sales  job  on 
some  well-intended  legislators  in  Texas.” 

Judge  Creuzot  refused  to  adopt  the 


Prometa  program  in  his  district.  In  addi- 
tion, Kathryn  Cunningham,  director  of 
the  University  of  Texas  Medical  Branch’s 
Center  for  Addiction  Research,  acknowl- 
edged that  while  it’s  true  some  treatments 
can  alter  brain  chemistry  and  curb  drug 
use,  no  evidence  indicated  that  Prometa 
was  one  of  them.  “There’s  been  a lot  of 
marketing  hype  before  the  evidence  exists. 
This  is  not  something  I’d  personally  want 
to  spend  my  taxpayer  money  on,”  she  said. 
“I  know  a lot  of  scientists  in  this  area,  and 
we’re  all  singing  the  same  tune....  This  is 
misguided.” 

Lori  Karen,  a researcher  with  the 
Drug  Dependence  Research  Laboratory 
at  the  University  of  California  San  Fran- 
cisco, concurred.  “The  marketing  is  way 
ahead  of  the  science,”  she  noted. 

Texas  was  not  the  only  state  to  hire 
Hythiam  in  an  attempt  to  reduce  drug  ad- 
diction. In  2006,  Washington  State’s  Pierce 
County  committed  to  spend  $489,000  on 
Prometa  treatment.  A study  of  the  drug 
court  program  conducted  for  the  Pierce 
County  Performance  Audit  Committee 
concluded,  “While  Hythiam  claims  the 
Prometa  protocol  has  been  exceptionally 
successful  the  foregoing  analysis  indicates 
that  the  results  of  the  2006  ...  pilot  study 
do  not  surpass  results  normally  found  in 
drug  court  settings.” 

The  audit  found  the  pilot  program 
didn’t  factor  in  no-shows  for  drug  tests 
or  participant  drop-outs  when  calculating 
successful  program  completion  statistics, 
and  that  some  program  graduates  still 
tested  positive  when  checked  for  drug  use. 
“It’s  clear  to  me  that  we  are  much  more 
involved  in  a marketing  scheme  . . . rather 
than  testing  real  results,”  remarked  Pierce 
County  Councilman  Shawn  Bunney. 

Additionally,  the  Tacoma  News  Tri- 
bune reported  that  some  public  officials 
who  had  requested  funding  for  the  Pro- 
meta pilot  programs  in  Washington  had 
either  failed  to  disclose  or  understated 
their  Hythiam  stock  holdings. 

Pierce  County’s  Prometa  program 
was  subsequently  discontinued  in  late 
2007,  although  the  county  appropriated 
funds  to  finish  the  pilot  program  with 
its  existing  participants  and  to  conduct 
a Prometa  study  at  the  University  of 
Washington. 

The  Pierce  County  audit  report  had 
also  criticized  Hythiam’s  corporate  mar- 

Prison  Legal  News 


June  2008 


32 


keting  description  of  Prometa  programs, 
and  noted  various  examples  where  the 
company’s  statements  were  incorrect  or 
not  entirely  candid. 

A February  2006  Hythiam  news 
release  referenced  a 30-patient  trial  pro- 
gram in  Idaho.  There  was  no  such  pilot 
program.  According  to  Judge  Ron  Wilper, 
a member  of  the  Idaho  Drug  Court  Coor- 
dinating Committee,  “they  wanted  us  to 
partner  with  them  so  they  could  put  out 
a press  release.”  The  Coordinating  Com- 
mittee declined  to  use  Prometa,  as  it  was 
not  FDA-approved  and  not  supported  by 
unbiased  clinical  studies.  “We’re  hicks,  I 
grant  you  that,”  said  Judge  Wilper.  “But 
we  didn’t  just  fall  off  the  turnip  truck.” 

Hythiem  also  touted  a November 

2005,  20-person  study  in  Gary,  Indiana 
as  a success  story  - and  indeed,  program 
officials,  including  Drug  Court  Judge  Dei- 
dre  Monroe,  endorsed  Prometa’s  efficacy. 
However,  the  drug  court  refused  to  release 
any  data  about  the  study,  citing  privacy 
laws.  Also,  a court  case  manager  stated 
in  October,  2007  that  only  43  percent  of 
the  Prometa  program  participants  were 
“still  clean.” 

Interestingly,  on  July  10, 2007,  Karen 
Freeman- Wilson  joined  Hythiam’s  board 
of  directors.  Freeman-Wilson,  a former 
Indiana  Attorney  General  and  former 
judge  who  had  presided  over  the  Gary, 
Indiana  drug  court,  was  listed  as  hav- 
ing “coordinated”  the  Prometa  pilot 
program.  She  is  also  a former  CEO  of 
the  National  Association  of  Drug  Court 
Professionals.  According  to  an  SEC  filing, 
the  month  after  she  joined  the  company 
she  reported  owning  100,000  shares  of 
Hythiam  stock. 

In  February  2006,  a Hythiam  press 
release  cited  a planned  pilot  program  in 
Covington,  Louisiana  that  involved  the 
22nd  Judicial  District  Court,  where  Judge 
Peter  Garcia  ran  a drug  court.  “It  never 
got  to  that  point,”  Judge  Garcia  said.  “The 
study  was  never  done.  Nothing  was  ever 
developed.” 

A Prometa  trial  program  was  initiated 
in  Fulton  County,  Georgia  in  December 

2006.  According  to  Hythiam,  the  trial  was 
to  include  20  participants  in  conjunction 
with  the  Fulton  Co.  Superior  Court.  The 
program  ended  after  only  three  months; 
just  four  participants  took  part.  Court 
spokesman  Don  Plummer  stated,  “We 
discontinued  the  program  because  it  had 
not  been  effective  for  our  Drug  Court 
defendants,”  and  said  “We  do  not  plan  to 
use  the  program  in  the  future.” 
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Most  recently,  in  April  2008,  city 
officials  in  Federal  Way  - located  just 
northeast  of  Tacoma,  Washington  - unan- 
imously decided  to  cancel  a trial  Prometa 
program  before  it  started.  The  city  had 
approved  $20,000  to  fund  the  program  last 
November,  but  then  had  concerns  about 
the  lack  of  scientific  proof  that  the  drug 
treatment  regimen  actually  worked.  “The 
more  we  learned  the  more  we  became 
concerned  whether  this  was  an  appropri- 
ate use  of  the  city’s  resources,”  stated  City 
Council  member  Jim  Ferrell. 

Other  jurisdictions  are  experiment- 
ing with  Prometa,  including  a Municipal 
Court  in  Las  Vegas,  Nevada.  Others  have 
turned  it  down,  including  drug  courts  in 
King,  Snohomish  and  Thurston  Counties 
in  Washington  State. 

The  use  of  Prometa  to  treat  drug 
addicts,  absent  approval  from  the  FDA, 
amounts  to  Phase  I or  Phase  II  clinical 
trials  on  human  test  subjects.  Because 
Hythiam  is  privately  funded,  the  Office 
of  Human  Research  Protections  (OHRP) 
has  no  jurisdiction  under  current  regula- 
tions to  protect  the  program  participants 
or  monitor  such  studies.  Hythiam  has 
created  the  perfect  storm  - drug  ad- 
dicted test  subjects  under  court-ordered 
supervision  with  no 
OHRP  oversight, 
and  overzealous 
and  sometimes 
financially-conflict- 
ed public  officials 
“hyping”  the  com- 
pany’s non-FDA 
approved  treatment 
protocol. 

Hopefully  the 
CEO  of  Hythiam, 

Terren  Peizer,  a 
former  junk  bond 
salesman  and  ex- 
ecutive at  Drexel 
Burnham  Lambert 
during  the  Michael 
Milken  scandal  era, 
is  not  selling  “junk 
science”  as  well. 

Hythiam’s  stock, 
which  has  traded  as 
high  as  $9.00  a share 
within  the  past  year, 
is  presently  valued 
at  less  than  $1.80 
per  share.  Accord- 
ing to  MorningStar, 
an  independent  in- 
vestment research 


firm,  “Over  the  long  haul,  this  company 
has  posted  some  of  its  industry’s  worst 
returns  on  assets.”  Hythiam  has  generated 
a net  loss  each  year  for  the  past  5 years. 

Only  time  - and  independent,  objec- 
tive large-scale  clinical  testing  - will  tell  if 
the  Prometa  treatment  being  pushed  by 
Mr.  Peizer  is  like  the  junk  bonds  he  once 
sold:  worthless.  FJ 

Sources:  Collin  County  Observer,  Chicago 
Tribune,  Dallas  Morning  News,  Tacoma 
News  Tribune,  The  News  Tribune,  www. 
msnbc.  com 
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The  Prison  and  the  Gallows:  The  Politics  of  Mass  Incarceration  in 
America,  By  Marie  Gottschalk,  Cambridge  University  Press,  451  pp. 


It  should  no  longer  be  a matter 
of  any  debate  that  the  American 
trajectory  toward  mass  incarceration  is 
the  result  of  an  approach  toward  social 
control  that  relies,  almost  exclusively, 
on  the  callous  warehousing  of  our  most 
vulnerable  citizens. 

Our  nation  is  hardly  unique  in  its  will- 
ingness to  imprison  the  poor,  marginally 
employed,  and  undereducated.  Indeed, 
from  the  standpoint  of  governmental 
social  control,  it  stands  to  reason  that 
marginalized  and  unprivileged  youth  and 
adults  would  be  the  most  likely  candidates 
to  be  imprisoned.  Removed  from  the 
public  eye,  most  prisoners  are  rendered 
unseen  and  unheard  in  physical  environ- 
ments ripe  for  constitutional  and  human 
rights  violations  of  all  kinds.  When  the 
weighty  factors  of  racism,  xenophobia, 
sexism,  and  pervasive  hostility  toward 
the  mentally  ill  are  added  to  the  mix,  the 
likelihood  of  arrest  and/or  incarcera- 
tion during  one’s  lifetime — as  well  as  the 
likelihood  of  experiencing  abuse  behind 
bars — are  increased  exponentially.  Al- 
though every  Western  nation  can  lay  claim 
to  the  deprivation  of  physical  freedom  as 
a method  of  punishment,  a combination 
of  historical  and  political  factors  have 
created  a particularly  severe  and  senseless 
phenomenon  of  large-scale  incarceration 
in  the  United  States. 

In  her  latest  book,  The  Prison  and 
the  Gallows , University  of  Pennsylva- 
nia political  science  professor  Marie 
Gottschalk  rightly  asserts  that  the  last 
three  decades  of  American  history  have 
borne  witness  to  a carceral  state  unlike 
any  other.  “Three  features  distinguish  the 
U.S.  carceral  state,”  she  writes,”  the  sheer 
size  of  its  prison  and  jail  population;  its 
reliance  on  harsh,  degrading  sanctions; 
and  the  persistence  and  centrality  of  the 
death  penalty.” 

Gottschalk  possesses  a distinctly  aca- 
demic and  passionate  method  of  analysis 
in  order  to  explore  both  the  historical  and 
political  underpinnings  of  the  American 
prison  system.  “Crime  and  punishment 
have  been  integral  to  the  history,  politics, 
and  identity  of  the  United  States,”  she 
writes,”  right  back  to  the  voyage  of  Co- 
lumbus, whose  crew  of  ninety  included  at 
least  four  convicts.” 


Book  review  by  Silja  J.A.  Talvi 

Throughout  The  Prison  and  the 
Gallows , Gottschalk  intersperses  strong 
writing  with  a succinct  sweep  of  early 
American  methods  of  punishment. 
Of  particular  emphasis  is  this  nation’s 
lingering  proclivity  for  vengeance  and 
retribution,  combined  with  a persistent, 
hypocritical  zeal  for  execution.  Anointed 
with  life-and-death  power  over  people’s 
lives,  and  emboldened  with  the  power  of 
the  noose,  the  gun,  or  the  electrocution 
switch,  even  self-avowed  practitioners  of 
Christ’s  compassionate  teachings  have  had 
no  problem  finding  their  own  logical  and 
religious  loopholes  to  support  the  murder 
of  captives. 

While  much  of  this  context  will  be 
familiar  to  well-versed  readers,  Gottschalk 
digs  up  disturbing  and  relatively  unfamil- 
iar details.  A champion  of  the  ideals  of  the 
late  18th  century  Enlightenment  Era,  for 
instance,  the  slave  owning  Thomas  Jeffer- 
son had  no  trouble  expressing  his  hatred 
for  the  ‘criminal’  element  of  society.  In 
1779,  Jefferson  proposed  modifying  Vir- 
ginia state  law  to  castrate  men  convicted 
of  rape  or  sodomy — the  latter  applicable 
then,  as  now,  to  all  manner  of  ‘deviant’ 
sexual  practices  in  several  Southern  states. 
Most  disturbingly,  Gottschalk  discovers 
that  the  founding  father  recommended 


Three  recent  California  court  de- 
cisions interpreting  California’s 
sentencing  laws  have  spawned  a need  for 
the  California  Department  of  Corrections 
and  Rehabilitation  (CDCR)  to  recalculate 
the  release  dates  of  an  estimated  33,000 
current  prisoners.  It  is  unknown  how 
many  of  the  33,000  will  actually  gain 
earlier  release  as  a result.  The  pressure 
to  perform  the  calculations  came  from  the 
Service  Employees  International  Union 
(SEIU),  Local  1000,  which  filed  a petition 
for  writ  of  mandate  commanding  CDCR 
to  perform  these  calculations.  SEIU’s  mo- 
tive is  to  require  CDCR  to  hire  more  SEIU 


that  punishment  of  a woman  found  guilty 
of  ‘sodomy’  should  consist  of  a hole 
drilled  into  her  nose  “at  least  a half-inch 
in  diameter.” 

Some  of  Gottschalk’s  extrapolations 
about  the  race  toward  mass  incarceration 
in  the  late  20th  century  are  not  treated 
with  the  same  care  as  her  analysis  and 
description  of  punishment  and  prison 
in  early  American  history.  In  The  Prison 
and  the  Gallows , the  author  argues  the 
women’s  rights  movement  has  significantly 
influenced  regressive  law-and-order  poli- 
cies. “[A]  Commitment  to  greater  gender 
equality  by  reducing  rape  and  domestic 
violence  got  funneled  through  a specific 
political  and  institutional  context  and  got 
transformed  in  the  process,”  she  writes  in 
her  conclusion. 

While  some  of  Gottschalk’s  points 
about  the  political  co-optation  of  the 
victim’s  rights  movement  by  law-and 
order-minded  politicians  are  well  taken, 
her  general  indictment  of  the  feminist 
movement  (including  the  movement  to 
confront  the  prevalence  of  domestic  vio- 
lence) comes  across  as  an  unconvincing 
and  distracting  component  of  an  other- 
wise compelling  and  illuminating  book. 
The  Prison  and  the  Gallows  is  available 
from  PLN  for  $28.99.  ¥* 


union  record  clerks  to  do  the  auditing,  but 
its  pleadings  are  couched  sympathetically 
in  taxpayer  cost  savings  from  reduced 
prison  overcrowding  when  overincarcer- 
ated prisoners  are  released. 

The  first  court  case,  In  re  Phelon,  132 
Cal.App.4th  1214  (2005)  affected  the  calcu- 
lation of  behavioral  credits  for  prisoners 
serving  composite  terms  for  both  violent 
and  nonviolent  crimes  (which  have  differ- 
ent credit  earning  rates).  Next,  In  re  Reeves, 
35  Cal.4th  765  (2005)  restored  the  more 
favorable  earned  credits  of  non-violent 
offenders  who  also  had  stayed  sentences 
for  violent  offenses,  but  which  CDCR  had 
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arbitrarily  taxed  at  the  less  generous  violent 
offense  rate.  Finally,  In  re  Tate,  135  Cal. 
App.4th  756  (2006)  dealt  with  credit-earning 
rates  where  the  prisoner  was  serving  time 
for  two  separately  obtained  convictions, 
one  violent  and  one  nonviolent. 

The  job  of  verifying  the  accuracy  of 
newly  arrived  prisoners’  sentencing  and 
credits  falls  to  CDCR’s  audit  section, 
staffed  by  SEIU  members.  The  SEIU  was 
already  upset  that  there  were  too  few  audi- 
tors employed  to  do  the  normal  case  work 
load,  let  alone  to  go  back  over  older  files 
to  accommodate  the  new  court  rulings. 
At  an  average  cost  of  $43,000  per  prisoner 
per  year,  potential  cost  savings  are  huge, 
even  net  of  increased  auditing  costs. 

Accordingly,  the  SEIU  blew  the 
whistle  by  filing  a petition  for  writ  of 
mandate  in  December  2007  to  force 
CDCR  to  do  its  ministerial  auditing  duty. 
The  petition  attacked  the  Governor’s 
“state  of  emergency”  plan  to  build  new 


prisons  as  improvident  in  light  of  this 
wrongful  excess  incarceration.  Likewise,  it 
attacked  the  need  to  ship  CDCR’s  excess 
population  out  of  state  to  private  lockups 
when  significant  reduction  in  CDCR’s 
overcrowding  could  be  accomplished  just 
by  catching  up  on  backlogged  case  file 
reviews.  Also  alluded  to  was  California’s 
potential  damage  liability  from  prisoner 
lawsuits.  Finally,  the  petition  attacked 
the  de  facto  failure  of  CDCR  to  do  its  file 
reviewing  job  as  being  an  underground 
policy  adopted  outside  the  necessary 
rule-making  procedures  required  by  Cali- 
fornia’s Administrative  Procedures  Act. 

CDCR  spokesman  Seth  Unger  an- 
nounced that  CDCR  plans  to  hire  more 
staff  to  tackle  the  ReevesIPhelonlTate- 
engendered  recalculations.  But  a doubtful 
SEIU  vice-president  Marc  Bautista,  who 
filed  the  suit,  stated  that  CDCR  would 
not  hire  or  train  enough  people  to  do  the 
court-ordered  work.  Additionally,  tension 


U.S.  Releases  Highest  Ranking  Soldier 
Convicted  For  Abu  Ghraib  Prisoner  Abuse 


On  October  1,  2007,  former  U.S. 
Army  Reserve  Staff  Sergeant 
Ivan  Frederick,  40,  was  released  from 
the  military  prison  in  Fort  Leavenworth, 
Kansas,  after  having  served  three  years  of 
his  eight  year  prison  sentence  for  abusing 
prisoners  at  the  Abu  Ghraib  prison  in 
Iraq.  Frederick  famously  placed  wires  in  a 
prisoner’s  hands,  ordered  him  onto  a box 
and  told  him  he  would  be  electrocuted  if 
he  stepped  off  the  box.  A photo  of  that 
abuse  appeared  along  with  the  first  batch 


of  photos  of  Abu  Ghraib  prisoners  being 
abused  that  was  released  to  the  public. 
Frederick  was  the  highest  ranking  of  the 
eleven  soldiers  convicted  of  prisoner  abuse 
in  the  Abu  Ghraib  scandal.  Frederick’s 
attorney,  Gary  Meyers,  called  his  prosecu- 
tion a blatant  attempt  to  shift  blame  for 
prisoner  abuse  from  high-ranking  Bush 
administration  officials,  including  former 
Defense  Secretary  Donald  Rumsfeld.  FJ 

Sources:  news.findlaw.com 


exists  between  the  SEIU  and  the  prison 
guards  union  (CCPOA):  more  SEIU  audi- 
tors could  result  in  fewer  prison  guards. 
Bautista  estimates  that  33,000  prison- 
ers overdetained  by  60  days  would  cost 
taxpayers  $235  million  at  a time  when 
the  state  is  planning  to  bond  $7.3  billion 
for  new  prison  construction  to  house 
16,000  new  prisoners  and  also  spend 
$1 15  million  to  house  current  excess  ones 
out-of-state. 

Unless  and  until  CDCR  is  forced  to 
do  the  auditing,  the  only  prisoners  who 
will  get  relief  from  such  overincarceration 
are  those  who  can  afford  attorneys  or  who 
can  petition  the  courts  in  pro  per.  See: 
Bautista  v.  Schwarzenegger,  Sacramento 
County  Superior  Court  Case  No. , peti- 

tion for  Writ  of  Mandate  (December  11, 
2007).  FJ 

Additional  sources:  Los  Angeles  Times, 
Associated  Press,  SEIU  Local  1000. 
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California  State  Prisoner  Wins  $39,011  for  Deprivation 
of  Outdoor  Exercise  During  Extended  Lockdowns 

by  Marvin  Mentor 


On  November  8,  2007,  a federal 
jury  awarded  a California  state 
prisoner  $39,011  for  injuries  he  suffered 
due  to  being  placed  in  retaliatory  ex- 
tended lockdowns  that  prison  officials 
initiated  following  assaults  on  staff  by 
other  prisoners.  The  lawsuit  alleged  cruel 
and  unusual  punishment  resulting  from 
excessive  confinement  with  no  outdoor 
exercise.  The  jury  awarded  nominal  actual 
damages,  but  also  sent  a message  to  prison 
authorities  by  awarding  $39,000  in  puni- 
tive damages. 

Gregory  Lynn  Norwood,  serving  a 
life  sentence  without  parole,  and  all  other 
prisoners  in  his  general  population  unit  at 
the  Level  IV  (maximum- security)  Califor- 
nia State  Prison,  Sacramento  (CSP-SAC) 
were  placed  on  four  extended  lockdowns 
comprising  14  of  the  22  months  between 
January  2002  and  November  2003.  None 
of  the  lockdowns  arose  from  individual 
misconduct  or  escape  attempts;  each 
incident  that  precipitated  a lockdown  in- 
volved an  alleged  serious  assault  on  staff 
by  groups  of  other  prisoners. 

During  the  four  lockdowns  Norwood 
was  released  from  his  two-man  cell  three 
times  per  week  for  only  5 minutes,  to 
shower.  He  complained  that  the  extended 
lack  of  outdoor  exercise  caused  him  physi- 
cal and  psychological  injury,  including 
stress,  anxiety,  depression,  headaches  and 
muscle  cramps,  and  that  such  confine- 
ment violated  his  Eighth  and  Fourteenth 
Amendment  rights  to  be  free  from  cruel 
and  unusual  punishment. 

Norwood  sued  the  various  wardens, 
associate  wardens,  captains  and  other  senior 
staff  who  had  signed  off  on  the  lockdowns. 
He  asserted  that  their  reasons  for  this  harsh 
treatment  were  purely  punitive  and  retalia- 
tory, and  were  not  based  upon  continuing 
safety  or  security  concerns.  Particularly 
compelling  in  Norwood’s  complaint  was 
his  observation  that  Administrative  Segre- 
gation prisoners  at  CSP-SAC  - e.g.,  those 
who  had  seriously  misbehaved  - continued 
to  receive  normal  outdoor  exercise  periods, 
while  general  population  prisoners  did 
not.  Indeed,  if  a prisoner  went  to  ad  seg 
for  assaulting  staff  he  continued  to  receive 
exercise  periods,  but  if  subjected  to  a general 
lockdown  he  was  denied  all  outside  yard 
access.  After  Norwood  filed  suit  he  was 


transferred  to  another  Level  IV  prison  at 
Tehachapi,  California.  This  rendered  his 
request  for  injunctive  relief  (the  opportunity 
for  outdoor  exercise)  moot. 

The  court  reviewed  all  four  lockdowns 
at  CSP-SAC  and  determined  there  was  no 
apparent  justification  for  their  continua- 
tion once  the  perpetrators  involved  in  the 
staff  assaults  had  been  isolated.  The  dis- 
trict court  denied  the  defendants’  motion 
for  summary  judgment  based  upon  quali- 
fied immunity,  due  to  common  knowledge 
of  the  damaging  effects  on  human  beings 
resulting  from  an  extended  denial  of  fresh 
air  and  exercise. 

The  matter  proceeded  to  a jury  trial 
on  Norwood’s  Eighth  Amendment  claim 
for  unspecified  general  damages  for  pain 
and  suffering,  plus  punitive  damages. 
While  the  court  issued  a comprehensive 
pre-trial  order  limiting  the  witnesses  to  be 
called,  it  issued  a writ  of  habeas  corpus  ad 
testificandum  for  a prisoner  representa- 
tive from  the  CSP-SAC  Inmate  Advisory 
Council  to  appear  for  Norwood.  Thirty- 
five  staff  members  were  called  as  witnesses 
for  the  defendants. 

Following  a five-day  trial,  the  jury 


For  the  past  five  years  Prison  Legal 
News  has  been  unable  to  sell  or 
distribute  books  to  prisoners  in  Mas- 
sachusetts because  PLN  was  not  on  the 
Dept,  of  Correction’s  (DOC)  approved 
vendor  list.  Massachusetts  prisoners  can 
only  order  books  from  a limited  number 
of  pre-approved  sources. 

DOC  officials  failed  to  remedy  this 
situation  despite  repeated  requests,  instead 
offering  pretextual  excuses  and  failing  to 
note  that  PLN  sells  several  books  that 
are  unavailable  from  any  other  source. 
Further,  the  DOC  had  no  standardized 
policy  or  guidelines  for  approving  new 
vendors.  After  several  attempts  to  resolve 
this  problem  without  litigation,  PLN  filed 
suit  against  DOC  Commissioner  Harold 
Clarke  on  April  23,  2008,  seeking  injunc- 
tive relief  as  well  as  damages. 

“Commissioner  Clarke  claims  that 
improving  prisoners’  literacy  is  a priority  in 


found  for  Norwood  and  against  every 
named  defendant  in  each  of  the  four 
lockdown-related  claims,  awarding  $11  in 
nominal  damages  for  actual  injuries  and  a 
total  of  $39,000  in  punitive  damages.  Nor- 
wood had  represented  himself  throughout 
the  entire  case  until  the  third  day  of  trial, 
when  attorney  Carter  White  and  two  law 
students  from  the  King  Hall  Civil  Rights 
Clinic  of  the  University  of  California,  Da- 
vis, entered  the  case  on  his  behalf. 

On  March  11, 2008,  the  district  court 
awarded  attorney  fees  and  costs  to  White 
and  the  two  law  students,  Erin  Haney 
and  Nagmeh  Shariatmadar.  A total  of 
$23,875.55  was  awarded  in  combined 
fees  and  costs.  Importantly,  the  court 
exercised  its  discretion  and  ruled  that 
Norwood  would  only  have  to  contribute 
$2.75  (25%  of  the  nominal  damage  award 
of  $1 1)  toward  the  attorney  fees  under  the 
fee-shifting  provisions  of  the  PLRA  [42 
U.S.C.  § 1997e(d)(2)]. 

See:  Norwood  v.  Alameida , U.S.D.C. 
(E.D.  Cal.),  Case  No.  2:03-cv-2554-GEB- 
GGH-P  (Verdict  Form,  Nov.  8,  2007; 
Order,  March  11,  2008).  The  documents 
are  posted  on  PLN’s  website. 


his  administration,  but  banning  books  from 
Prison  Legal  News  is  designed  to  maintain 
an  illiterate  and  uninformed  prisoner  popu- 
lation,” noted  PLN  editor  Paul  Wright. 

One  week  after  the  lawsuit  was  filed, 
on  April  30,  Clarke  agreed  to  add  PLN  to 
the  DOC’s  list  of  approved  vendors.  Coun- 
sel for  the  DOC  assumed  that  PLN  would 
“voluntarily  dismiss  this  action”  after 
obtaining  approved  vendor  status;  how- 
ever, the  lawsuit  continues.  PLN  is  seeking 
damages  for  five  years’  worth  of  lost  book 
sales  due  to  Massachusetts  prison  officials’ 
intransigence  and  failure  to  respect  PLNs 
First  Amendment  and  due  process  rights, 
plus  attorney  fees  and  costs. 

PLN  is  ably  represented  by  Howard 
Friedman  and  David  Milton  of  the  Law 
Office  of  Howard  Friedman,  PC.  in  Bos- 
ton. See:  Prison  Legal  News  v.  Clarke , 
U.S.D.C.  (D.Mass.),  Case  No.  l:08-cv- 
10677-RGS. 


PLN  Sues  Massachusetts  DOC  Over  Book 
Ban,  Added  to  Approved  List  One  Week  Later 
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Texas  Prisoner’s  Hepatitis  C Claim  Not  Frivolous,  Fifth  Circuit  Holds 


A Texas  prisoner’s  claim  alleging 
that  his  civil  rights  were  violated 
by  the  denial  of  hepatitis  c treatment 
based  on  policy  decisions  rather  than  on 
medical  factors  was  not  frivolous,  the  U.S. 
Fifth  Circuit  Court  of  Appeals  held,  in  an 
unpublished  decision. 

Edward  Trigo,  a Texas  state  prisoner, 
sued  the  Texas  Department  of  Criminal 
Justice  after  he  was  twice  denied  treatment 
for  hepatitis  C.  Trigo  was  first  denied 
treatment  in  August  2003  based  on  a pol- 
icy that  required  him  to  be  imprisoned  for 
at  least  12  months  before  being  eligible  for 
treatment.  He  was  again  denied  treatment 
in  May  2004.  This  time  the  decision  was 
based  on  a policy  that  denies  treatment 
to  prisoners  who  are  due  to  be  released 
within  12  months. 

In  his  42  U.S.C.  § 1983  lawsuit,  filed 
in  the  U.S.  District  Court  for  the  Southern 
District  of  Texas,  Trigo  contended  that 
he  was  denied  treatment  based  on  policy 
decisions  even  though  his  liver  enzymes 
were  severely  elevated.  He  further  alleged 
that  he  developed  cirrhosis  because  he 
was  not  treated  and  that  officials  should 
have  known  denying  or  delaying  treatment 
would  result  in  serious  harm  to  his  liver. 
Trigo  asserted  that  the  denial  constituted 
deliberate  indifference  to  his  serious  medi- 
cal needs  and  therefore  violated  his  right 
to  be  free  from  cruel  and  unusual  punish- 
ment. 

The  district  court  dismissed  Trigo’s 
claim  as  frivolous  pursuant  to  28  U.S.C. 
§ 1915A.  The  Fifth  Circuit  reversed 
and  remanded  holding  that,  based 


Trigo’s  allegations,  the  district  court  merit  of  Criminal  Justice  - Institutional 
erred  in  dismissing  his  complaint  as  Division , 225  Fed.  Appx.  211  (5th  Cir. 
frivolous.  See:  Trigo  v.  Texas  Depart-  2007).  FJ 

Washington  DOC  Pays  Again  for 
Flaunting  Open  Records  Law 


The  Washington  Department  of 
Corrections  (WDOC)  has  agreed 
to  pay  $65,000  to  a state  employee  who 
claimed  prison  officials  rejected  his  at- 
torney’s request  for  electronic  records, 
instead  insisting  on  providing  38,000 
pages  of  expensive  hard  copies  that  would 
have  cost  $5,700. 

“[The]  DOC  could  have  easily  avoided 
this  $65,000  payment  by  copying  the  re- 
cords onto  a CD  for  a few  dollars  when 
the  request  was  made,”  said  attorney 
Stephen  Festor. 

State  employee  Doug  Moore  had 
requested  documents  detailing  how  many 
hours  part-time  prison  workers  were  required 
to  work  before  they  met  eligibility  require- 
ments for  health  insurance.  The  records  were 
sought  in  connection  with  a separate  lawsuit 
against  Washington  state  agencies  that  do  not 
provide  health  benefits  to  seasonal  employees 
when  they’re  not  working. 

In  summer  2007,  a Thurston  County 
Superior  Court  judge  held  that  the  WDOC 
had  no  obligation  to  provide  the  records 
in  electronic  form.  However,  when  Moore 
threatened  to  appeal  the  ruling  the  WDOC 
entered  into  settlement  negotiations. 

Despite  the  court’s  ruling,  the  WDOC 
delivered  the  electronic  records  to  Moore 


on  October  15, 2007  and  paid  him  $65,000 
to  settle  the  case,  inclusive  of  costs  and  at- 
torney fees.  See:  Moore  v.  Washington  State 
Dept,  of  Corrections , Thurston  County 
Superior  Court,  Case  No.  06-2-01040-7. 

This  settlement  is  the  second  time  in 
a year  the  WDOC  has  paid  thousands  of 
tax-payer  dollars  for  not  properly  releas- 
ing public  records.  On  June  8,  2007,  the 
Washington  DOC  paid  $541,000  to  PLN 
to  settle  a long-standing  open-records  law- 
suit. PLN  had  filed  suit  against  the  WDOC 
after  the  department  balked  at  providing 
documents  related  to  medical  errors  and 
discipline  against  medical  providers  within 
the  WDOC.  For  more,  see:  Prison  Legal 
News  v.  Washington  State  Department  of 
Corrections,  1 15  P.3d  316  (Wash.  2005). 

Additional  source:  Seattle  Post-Intelli- 
gencer 


Actual  Innocence 

Explains  how  the  innocent  are  con- 
victed by  faulty  eyewitness  testimony, 
police  perjury,  expert  witnesses,  prose- 
cutorial misconduct,  etc.,  and  how  DNA 
testing  is  used  to  free  the  innocent. 
$9.99  from  PLN’s  Book  Store! 
See  Page  45  for  more  information 
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Federal  Jury  Convicts  California  DOC  Guards  on  Assault 
and  Conspiracy  Charges;  Judge  Tosses  Verdict 


Last  September,  a federal  grand 
jury  delivered  an  indictment 
against  California  prison  guard  Hec- 
tor Flores  on  allegations  that  he  helped 
cover-up  an  unjustified  use  of  force  on  two 
prisoners  at  the  California  Institution  for 
Men  (CIM)  at  Chino.  Flores’  indictment 
followed  the  February  2007  indictments 
of  fellow  CIM  guard  Robert  McGowan 
and  Sgt.  Thomas  Ramos.  McGowan  was 
charged  with  two  counts  of  assault  and 
conspiracy  under  color  of  authority,  while 
Ramos  faced  charges  of  conspiracy  and 
obstruction  of  justice. 

The  three  were  charged  in  connection 
with  a May  9, 2002  incident  at  CIM  where 
McGowan  allegedly  threw  two  shackled 
prisoners  from  a van  onto  the  ground; 


since  they  were  restrained,  they  couldn’t 
break  their  fall.  His  actions  were  reputed 
to  be  in  retaliation  for  an  assault  on  staff 
earlier  the  same  day. 

Prosecutors  accused  Ramos  and 
Flores  of  drafting  false  memos  that  docu- 
mented their  denial  of  any  knowledge 
of  the  incident.  Flores  allegedly  told  the 
grand  jury  that  another  guard  had  done 
the  dirty  work. 

All  three  guards  were  found  guilty  fol- 
lowing a trial  on  October  15, 2007  in  U.S. 
District  Court  in  Los  Angeles.  McGowan 
was  convicted  of  two  counts  of  depriva- 
tion of  rights  under  the  color  of  law  (18 
U.S.C.  § 242)  and  one  court  of  conspiracy 
to  obstruct  justice;  Ramos  and  Flores  were 
convicted  of  one  count  each  of  conspiracy 


to  obstruct  justice. 

After  the  trial,  however,  Judge  Man- 
uel L.  Real  ruled  there  was  insufficient 
evidence  to  find  the  defendants  guilty,  and 
reversed  the  verdicts.  Prosecutors  have  ap- 
pealed the  reversals  to  the  Ninth  Circuit. 
Gary  Clark,  president  of  the  local  chapter 
of  the  CCPOA,  the  union  that  represents 
the  prison  guards,  stated  “I  think  the  feds 
are  dead  in  the  water  with  this,”  and  “I 
think  they  need  to  just  get  off  our  backs 
and  let  us  do  our  jobs.” 

But  what  if  the  guards’  jobs  include 
assaulting  prisoners  and  then  covering  up 
their  misconduct?  FI 

Sources:  www.dailybulletin.com , Whittier 
Daily  News 


Innocent  California  Prisoner  Freed  After  Nine  Years;  Paid  $1  Million 


that  the  state’s  crime  lab  had  violated  pro-  $1  million  settlement  was  reached,  with 
tocol  when  testing  hair  and  fluid  evidence  $75,000  going  to  each  of  Rose’s  three 
at  trial.  Additionally,  counsel  alleged  that  children.  The  City  of  Lodi  paid  $625,000, 
Rose’s  public  defender  was  incompetent  San  Joaquin  County  paid  $275,000  and 
in  Rose’s  defense.  Rose  was  exonerated  the  state  of  California  paid  the  remain- 
and  released.  ing  $100,000.  Rose  was  represented  by 

He  sued  in  San  Joaquin  Superior  Sacramento  attorney  Mark  Merin.  See: 
Court  for  violating  his  civil  rights  for  Rose  v.  California,  San  Joaquin  Superior 
false  imprisonment.  In  February  2007,  a Court  No.  CV028475. 

Ohio  Jail  Prisoner’s  Excessive  Force 
Lawsuit  Settles  For  $100,000 


An  innocent  man  sentenced  in 
1995  to  27  years  for  raping  and 
kidnapping  a 13-year-old  girl  was  freed 
by  the  California  Innocence  Project  after 
serving  3,280  days  in  prison.  In  his  sub- 
sequent suit  for  wrongful  incarceration, 
he  received  $1  million  in  a settlement 
with  the  city,  county  and  state  govern- 
ments whose  actions  caused  his  false 
conviction. 

Peter  Rose,  then  27,  was  convicted  on 
sparse  testimony  taken  from  the  13-year- 
old  victim.  She  was  not  able  to  identify 
her  attacker  other  than  to  say  that  he 
wore  dark  pants,  a bandana  and  dark 
shoes.  She  stated  he  had  punched  her  in 
the  face,  dragged  her  into  an  alleyway,  and 
raped  her.  But  under  recent  California  law, 
Rose  was  able  to  reopen  his  case  in  2003 
by  requesting  DNA  testing,  a technology 
not  available  at  trial.  It  turned  out  that 
the  semen  found  in  the  victim’s  undergar- 
ments did  not  match  Rose  at  all.  Counsel 
from  the  Innocence  Project  also  argued 
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On  May  24,  2007,  an  Ohio  pris- 
oner who  claimed  he  suffered 
permanent  back  injury  after  guards  beat 
him  at  the  Delaware  County  Jail  accepted 
a $100,000  settlement  to  end  his  lawsuit 
against  the  county  and  others. 

Plaintiff  Steven  Foster,  23,  claimed 
that  in  September  2001 , while  he  was  writ- 
ing a letter,  three  jailers  entered  his  cell  and 
began  beating  him.  According  to  Foster, 
the  jailers  shoved  a flashlight  into  his  back, 
bent  his  legs  behind  him,  slammed  his  face 
into  the  floor,  and  hit  him  in  the  head. 
Foster  claimed  that  following  the  attack 
it  was  six  hours  before  anyone  responded 
to  his  cries  for  help. 

At  the  time  of  the  attack  Foster  was 
waiting  to  undergo  a surgical  evaluation 
for  a pre-existing  back  injury.  He  claimed 
he  required  immediate  back  surgery  fol- 
lowing the  attack  but  that  he  did  not  see 


a neurosurgeon  until  November  1 5, 2001 . 
The  neurosurgeon  ordered  immediate 
corrective  surgery.  Foster  alleged  that 
after  the  diagnosis  he  was  released  to  the 
hospital  so  the  jail  could  avoid  paying  for 
his  surgery. 

In  his  lawsuit  Foster  claimed  as- 
sault and  battery  and  that  the  delay  in 
care  aggravated  his  back  injury.  Foster 
specifically  claimed  permanent  nerve 
injury  that  limited  the  use  of  his  foot, 
numbness  below  one  knee,  and  recurring 
back  pain. 

Prior  to  trial  the  county  settled  for 
$100,000,  though,  as  is  typical  in  these 
types  of  cases,  they  denied  any  wrong- 
doing. 

Foster  was  represented  by  attorney 
David  I.  Shroyer  of  Columbus,  Ohio.  See: 
Foster  v.  Delaware  County,  Court  of  Com- 
mon Pleas,  Case  No.  Unknown. 
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North  Carolina  Agency  Liable  in  Jail  Fire  That  Killed  Five  Prisoners 


The  North  Carolina  Supreme 
Court  has  held  that  the  state’s 
Department  of  Health  and  Human  Ser- 
vices (DHHS)  has  a statutorily  imposed 
duty  that  creates  a special  relationship  to 
prisoners  that  makes  it  liable  in  a negli- 
gence lawsuit. 

At  the  heart  of  the  case  is  a fire  at 
the  Mitchell  County  Jail  (MCJ)  on  May 
3,  2002.  Five  prisoners  died  in  the  fire.  It 
also  severely  injured  another  prisoner, 
who  sued  along  with  the  estates  of  the 
deceased  prisoners.  The  suit  contended 
DHHS  and  its  employee,  Ernest  Dixon, 
were  responsible  for  inspecting  MCJ 
“to  ensure  compliance  with  certain 
regulations  and  to  ensure  that  all  fire  and 
safety  procedures  were  in  good  working 
order.” 

Specific  to  the  Court’s  ruling  was 
the  allegation  that  because  the  injured 
and  deceased  prisoners  were  confined 
and  unable  to  protect  themselves,  “a 
special  relationship  arose  between 
[DHHS  and  Dixon]  to  fulfill  the  duties 
imposed  under  law  to  ensure  that  the 
[prisoners]  as  a confined  individual, 
would  be  protected  in  the  event  of  a 


fire.”  Additionally,  “the  State  promised 
it  would  inspect  county  jails  to  ensure 
the  protection  of  inmates  in  the  event 
of  fires.” 

Under  North  Carolina’s  public 
duty  doctrine,  “a  municipality  and  its 
agents  act  for  the  benefit  of  the  public, 
and  therefore,  there  is  no  liability  for 
the  failure  to  furnish  police  protection 
to  specific  individuals.”  There  are  two 
exceptions  to  the  doctrine:  “(1)  where 
there  is  a special  relationship  between 
the  injured  party  and  the  police,”  and 
“(2)  ‘when  a municipality,  through  its 
police  officers,  creates  a special  duty  by 
promising  protection  to  an  individual, 
the  protection  is  not  forthcoming,  and 
the  individual’s  reliance  on  the  promise 
of  protection  is  casually  related  to  the 
injury  suffered.’” 

To  determine  whether  the  “special 
relationship”  exception  applies,  the  Court 
must  assess  whether  the  language  of  the 
relevant  statutes  and  regulations  clearly 
mandates  a standard  of  conduct  owed 
by  the  agency  to  the  complainant.  The 
Supreme  Court  found  that  under  statutes, 
DHHS  had  a duty  to  “investigate  the 


conditions  of  confinement,  the  treatment 
of  prisoners... to  determine  whether  the 
facilities  meet  the  minimum  require- 
ments” for  safety,  health,  and  prisoner 
welfare.  Those  requirements  are  to  secure 
prisoners  and  “to  protecting  their  health 
and  welfare  and  providing  their  humane 
treatment.” 

If  a correctional  facility  fails  to 
meet  standards  regarding  the  “fire  plan” 
and  “fire  equipment,”  the  Secretary  has 
no  discretion.  In  that  event,  the  Sec- 
retary “shall  notify  the  local  officials 
responsible  for  the  jail”  and  “shall  order 
corrective  action,  order  the  jail  closed, 
or  enter  an  agreement  of  correction  with 
local  officials.” 

Thus,  the  Court  held  DHHS  has 
a duty  to  ensure  minimum  require- 
ments for  prisoner  safety  are  met, 
and  this  creates  a specials  relationship 
that  creates  liability.  The  defendants’ 
motion  to  dismiss  the  suit  was  denied 
by  the  lower  court  and  affirmed.  See: 
Multiple  Claimants  v.  North  Carolina 
Department  of  Health  and  Human 
Services , 361  N.C.  372;  646  S.E.2d  356 
(N.C.  2007).  FI 
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Georgia’s  Sex  Offender  Residency  Restriction  Unconstitutional; 

Work  Restriction  Approved 


The  Georgia  Supreme  Court  has 
declared  that  a state  law  that 
prohibits  registered  sex  offenders  from 
residing  or  loitering  at  a location  that  is 
within  1,000  feet  of  any  childcare  facil- 
ity, church,  school  or  area  where  minors 
congregate  (the  “residency  restriction”) 
is  unconstitutional.  The  Court,  however, 
found  a statutory  restriction  that  prohib- 
its sex  offenders  from  being  employed 
by  any  business  or  entity  located  within 
1,000  feet  of  a childcare  facility,  church 
or  school  (the  “work  restriction”)  passes 
constitutional  muster. 

The  plaintiff  in  this  case,  Anthony 
Mann,  lost  in  the  trial  court  - which  found 
both  restrictions  constitutional.  He  then 
appealed.  In  previous  litigation,  Mann’s 
challenge  to  the  sex  offender  residency 
restriction  was  rejected  when  applied  to 
Mann’s  residence  at  his  parents’  home. 
See:  Mann  v.  State , 603  S.E.  2d  283  (Ga. 
2004).  This  more  recent  challenge  involved 
different  circumstances. 

In  August  2003,  Mann  married  and 
purchased  a home.  There  was  no  dispute 
that  when  the  house  was  purchased  it  was 
not  within  1,000  feet  of  any  childcare  facil- 
ity, church,  school  or  area  where  minors 
congregate.  Then,  in  October  2004,  Mann 
became  half-owner  and  day-to-day  opera- 
tor of  a barbecue  restaurant.  Likewise, 
that  business,  when  leased,  was  not  within 
1,000  feet  of  any  childcare  facility,  church 
or  school. 

Thereafter,  childcare  facilities  lo- 
cated themselves  within  1,000  feet  of  both 
Mann’s  home  and  business.  His  proba- 
tion officer  demanded  that  Mann  quit 
the  premises  of  his  business  and  remove 
himself  from  his  home  under  penalty  of 
arrest  and  revocation  of  probation.  Mann 
sought  a declaration  that  this  application 
of  OCGA  § 42- 1-1 5(d)  violated  the  tak- 
ings clause  of  the  Georgia  and  United 
States  Constitutions. 

The  state  Supreme  Court  found 
that  under  the  sex  offender  restriction 
statute,  “it  is  apparent  that  there  is  no 
place  in  Georgia  where  a registered  sex 
offender  can  live  without  being  continu- 


New  Revised  Edition  Now  Available! 
Hepatitis  & Liver  Disease 

By  Dr.  Melissa  Palmer 
See  page  46  for  ordering  information 


ally  at  risk  of  being  ejected.  The  statute 
provides  no  protection  for  an  offender, 
like  Mann,  who  made  efforts  to  purchase 
a home  that  complies  with  the  residency 
restriction.” 

Under  state  law,  third  parties  may 
readily  learn  the  location  of  a registered 
sex  offender’s  residence.  Thus,  the  pos- 
sibility exists  that  third  parties  may 
deliberately  establish  childcare  facilities 
or  any  of  the  other  types  of  facilities 
listed  in  the  statute  within  1,000  feet  of  a 
sex  offender’s  home  for  the  specific  pur- 
pose of  forcing  the  offender  out  of  the 
community.  Moreover,  violation  of  the 
statute  carries  the  State’s  police  power  by 
making  the  violation  a felony  punishable 
by  imprisonment  of  10-30  years. 

The  Georgia  Supreme  Court  found 
the  residency  restriction  constituted 
an  unconstitutional  taking  of  Mann’s 
property.  Forcing  Mann  and  his  wife  to 
sell  or  rent  their  house  was  “functionally 
equivalent  to  the  classic  taking  in  which 
government  directly  . . . ousts  the  owner 
from  his  domain.”  This  created  a severe 
financial  burden  that  would  loom  over  ev- 
ery location  Mann  chooses  to  call  home. 
Since  the  statute  permits  the  regulatory 
taking  of  Mann’s  property  without  just  or 
adequate  compensation,  the  Court  held  it 
was  unconstitutional. 

The  Attorney  General’s  office,  which 
requested  clarification  from  the  Court, 
interpreted  this  part  of  the  ruling  to  only 
apply  to  sex  offenders  who  own  their 
homes,  not  to  those  who  rent. 

The  statute’s  work  restriction  provi- 
sion was  found  constitutional.  The  Court 


ruled  that  the  law  only  prohibited  Mann 
from  being  employed  at  his  business,  not 
from  owning  it.  Thus,  his  property  inter- 
ests were  not  at  stake  since  others  could 
be  employed  to  operate  the  business.  The 
Court’s  rationale  was  based  upon  Mann’s 
failure  to  show  that  his  lack  of  physical 
presence  at  the  business  had  caused  it  to 
suffer. 

The  trial  court’s  order  was  affirmed 
in  part  and  reversed  in  part.  See:  Mann  v. 
Georgia  Department  of  Corrections , 282 
Ga.  754,  653  S.E.2d  740  (Ga.  2007). 

As  expected,  Georgia  lawmakers 
moved  quickly  to  remedy  the  deficiencies 
in  the  state’s  sex  offender  statute.  A new 
law,  Senate  Bill  1,  would  exempt  sex  of- 
fenders who  are  already  employed  or  own 
homes  from  having  to  move  if  childcare 
facilities,  churches,  schools,  etc.  are  later 
located  within  1 ,000  feet  of  their  property 
or  place  of  employment.  The  bill  does  not, 
however,  cover  sex  offenders  who  rent 
rather  than  own  their  own  home.  As  of 
April  26,  2008,  Senate  Bill  1 was  awaiting 
the  governor’s  signature. 

Further,  a pending  federal  class  ac- 
tion suit,  filed  by  the  Southern  Center  for 
Human  Rights  in  2006,  challenges  both 
the  residency  and  work  restrictions  of  the 
state’s  sex  offender  law  (encompassed  in 
HB  1059),  which  were  to  go  into  effect  on 
July  1,  2006.  If  Senate  Bill  1 is  enacted  it 
would  likely  be  incorporated  into  the  on- 
going class  action  challenge.  See:  Whitaker 
v.  Perdue , U.S.D.C.  (N.D.  Ga.),  Case  No. 
4:06-cv-140-CC.  IP 

Additional  Source:  Morris  News  Service 


Nevada  Criminalizes  Cell  Phones 
in  State  Prisons 


On  May  10,  2007,  Nevada  Gov- 
ernor Jim  Gibbons  signed  into 
law  AB-106,  a bill  making  it  a felony  for 
prisoners  to  possess  a cell  phone  in  prison 
or  for  a person  to  furnish  a prisoner  with 
a cell  phone.  Anyone  charged  with  one 
of  those  offenses  faces  up  to  four  years 
incarceration  in  a state  prison.  A person 
who  brings  a cell  phone  into  a prison,  but 
doesn’t  give  it  to  a prisoner  could  face 
misdemeanor  charges. 

The  possession  of  cell  phones  in  Ne- 
vada state  prison  was  already  prohibited  by 


prison  rules.  The  bill  was  considered  neces- 
sary because  a cell  phone  had  been  used  by 
a prisoner  to  set  up  a 2005  escape.  Nevada 
prisons  have  prisoner  land  lines  which  are 
monitored  and  recorded  and  which  charge 
the  call  recipient  outrageous  rates  to  boot. 

Prison  officials  state  that  signs  will 
be  posted  inside  and  outside  of  state 
prisons  to  remind  visitors  and  staff  of  the 
penalties  for  bringing  a cell  phone  into  a 
prison.  ip 

Source:  Las  Vegas  Sun 
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CA  Uses  Jail  Inmate  Welfare  Funds  for 
Reentry;  Expands  Early  Release  for 
Permanently  Disabled  CDCR  Prisoners 


In  September  2007,  Governor 
Schwarzenegger  signed  Senate  Bill 
(SB)  718  into  law,  which  amends  penal 
code  § 4025  to  permit  the  use  of  Inmate 
Welfare  Funds  (IWF)  collected  in  eight 
California  counties  to  be  used  to  assist 
prisoners  in  their  reentry  process  once 
they  are  released  from  jail. 

Set  up  as  a pilot  program  in  Alameda, 
Los  Angeles,  Orange,  Sacramento,  San 
Francisco,  San  Diego,  Santa  Barbara  and 
Stanislaus  counties,  the  new  law  permits 
sheriffs  to  draw  from  the  10  percent  IWF 
levy  imposed  on  commissary  sales  in  the  jails, 
for  the  purpose  of  assisting  prisoners  within 
the  first  14  days  of  their  release.  Such  assis- 
tance includes  (but  is 
not  limited  to)  work 
placement,  counsel- 
ing, obtaining  proper 
identification,  educa- 
tion and  housing. 

Los  Ange- 
les county  sheriff 
spokesman  Steve 
Whitmore  said  that 
Sheriff  Leroy  Baca 
believed  this  was 
good  legislation 
because  it  provides 
important  resources 
to  people  coming 


out  of  jail.  It  will  assist  released  prisoners 
who  otherwise  fail  to  stay  out  due  to  a lack 
of  the  most  basic  necessities,  and  thus  will 
help  reduce  recidivism  and  overcrowding. 

SB  718  was  passed  the  same  day 
another  bill,  SB  959,  was  enacted  to  help 
alleviate  jail  overcrowding.  SB  959  pro- 
vides for  low-level  offenders  to  be  placed 
on  home  detention  with  electronic  ankle 
bracelets.  A separate  bill,  AB  1539,  signed 
into  law  by  Governor  Schwarzenegger  on 
October  14, 2007,  provides  for  expanding 
the  scope  of  early  releases  given  to  termi- 
nally ill  prisoners.  FI 

Sources:  Burbank  Leader,  S.B.  718,  A.B.  1539 
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Australia:  In  2007  a law  was  passed 
making  it  illegal  for  anyone  to  provide 
erectile  dysfunction  drugs  to  prisoners 
or  for  prisoners  to  sell  their  artwork.  The 
law  was  enacted  after  media  disclosed 
that  Bevan  Spencer  von  Einem,  a prisoner 
serving  a life  sentence  for  the  1983  rape 
and  murder  of  a 15  year  old  boy,  was 
selling  his  artwork  outside  the  prison  and 
that  a prison  doctor  had  prescribed  the 
ED  drug  Viagra  while  he  is  serving  his 
sentence  in  the  maximum  security  Yatala 
prison  in  Adelaide. 

California:  On  February  8,  2008,  the 
state  prison  in  Tehachapi  was  locked  down 
and  quarantined  for  five  days  after  an 
outbreak  of  Norovirus,  a gastrointestinal 
illness,  infected  at  least  10  prisoners. 

California:  On  January  24, 2008,  Lin- 
da Sherrow,  49,  a guard  at  the  state  prison 
in  Chino,  pleaded  guilty  in  federal  court  to 
perjury  charges  for  lying  to  a grand  jury 
investigating  the  racketeering  conduct  of 
fellow  Chino  guard  Shayne  Ziska. 

Florida:  On  December  7, 2007,  Clara 
Adkins,  a captain  at  the  Women’s  Deten- 
tion Center  in  Miami-Dade  County  was 
arrested  and  charged  with  biting  and 
beating  her  boyfriend  of  seven  years  and 
holding  him  captive.  She  also  smashed 
his  cell  phone  to  prevent  him  from  calling 
police  for  help.  He  eventually  escaped  and 
was  able  to  summon  assistance. 

Illinois:  On  December  30,  2007,  a 
fight  in  the  maximum  security  section  of 
the  Cook  County  jail  left  six  prisoners 
stabbed  with  four  in  serious  condition  and 
two  in  critical  condition.  No  jail  staff  were 
injured  in  the  gang  fight. 

Japan:  In  August,  2007,  officials  at  the 
Abashiri  prison  in  Hokkaido  announced 
their  futile,  year  long  efforts  to  eradicate 
marijuana  that  grows  naturally  in  the  pris- 
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News  in  Brief: 

on  yard.  Officials  have  removed  over  300 
marijuana  plants  and  sprayed  herbicide 
on  prison  grounds,  to  no  avail.  The  prison 
houses  1,080  prisoners.  Officials  speculate 
the  marijuana  seeds  were  brought  into 
the  prison  in  truckloads  of  soil  that  were 
dumped  into  the  recreation  yard. 

Michigan:  on  December  15, 2007,  Jody 
Nunn,  38,  was  convicted  by  a jury  for  hav- 
ing raped  a female  prisoner  at  the  Huron 
Valley  Women’s  Prison  in  York  twice  on 
March  10,  2005.  The  jury  deliberated  less 
than  an  hour,  rejected  Nunn’s  defense  that 
he  did  not  have  sex  with  the  prisoner  and 
that  he  was  being  set  up  by  the  victim, 
her  civil  rights  lawyer  and  another  female 
guard.  The  victim  was  able  to  smuggle  an 
item  of  clothing  with  Nunn’s  semen  on  it 
outside  the  prison  where  DNA  testing  con- 
firmed it  belonged  to  Nunn.  On  January  30, 
2008,  Nunn  was  sentenced  to  4-15  years 
in  state  prison  for  the  rapes.  The  victim 
is  suing  him  and  the  Michigan  DOC  for 
damages  stemming  from  the  rapes. 

Minnesota:  On  February  6,  2008, 
prison  employees  at  the  Minnesota  Cor- 
rectional Facility- Stillwater  found  a 60 
foot  tunnel  leading  from  the  prison’s  weld- 
ing and  metal  fabrication  building. 

New  Jersey:  On  February  20,  2008, 
Timothy  Petties,  20,  a prisoner  at  the 
Middlesex  jail  attempted  to  escape  the  jail 
and  was  found  two  days  later  hiding  in 
ductwork  in  the  jail’s  ceiling.  Petties  had 
been  awaiting  trial  at  the  jail  on  Aggravated 
assault  and  resisting  arrest  charges. 

New  York:  On  September  29,  2007, 
Marcy  Brodhead,  30,  a guard  at  the 
Downstate  Correctional  Facility  was  ar- 
rested and  charged  with  rape  for  sexually 
assaulting  a male  prisoner  at  the  facility 
and  giving  him  marijuana. 

New  York:  On  September  3 and  14, 
2007,  gang  fights  erupted  in  the  yard  of 
the  Great  Meadow  Correctional  Facility 
in  Comstock.  The  second  fight  involved 
two  dozen  prisoners  who  were  subdued 
with  tear  gas.  No  staff  were  injured. 

New  York:  On  September  5,  2007, 
the  reverend  Teresa  Clapp,  the  chaplain 
at  the  Rockland  County  jail  in  New  City 
was  ordered  suspended  without  pay  for 
30  days  and  to  undergo  retraining  by  an 
arbitrator.  Jail  officials  had  charged  her 
with  misconduct  for  distributing  cartoon 
booklets  by  Chick  Publications  that  were 
anti  Muslim  and  had  derogatory  refer- 
ences to  Islam.  Clapp  claimed  she  did 
not  know  the  content  of  the  booklets  she 


distributed  even  though  she  brought  them 
to  the  jail  herself. 

Ohio:  On  March  20,  2008,  Wesley 
Vinson,  38,  deputy  superintendent  of 
the  Marion  Juvenile  Correctional  Facil- 
ity resigned  after  prison  guard  Christine 
Tate,  29,  reported  that  he  had  restrained 
and  raped  her  in  his  office  on  March  17. 
The  Ohio  State  Police  are  investigating  the 
charges.  Vinson  had  been  employed  by  the 
adult  prison  system  for  1 1 years  before 
transferring  to  the  juvenile  system. 

Ohio:  On  March  25,  2008,  Karen 
Brown,  46,  a guard  at  the  Pickaway  Coun- 
ty jail  in  Circleville,  was  charged  with 
stealing  $1,120  from  prisoners.  She  was 
the  booking  guard  in  the  jail  and  simply 
stole  cash  money  taken  from  prisoners  as 
they  entered  the  jail. 

Oklahoma:  On  April  24,  2008,  Ni- 
cole Nipper,  27,  a guard  at  the  Tulsa  jail, 
was  arrested  on  drug  trafficking  charges 
after  police  recorded  her  offering  cocaine 
for  sale  to  potential  customers  over  the 
telephone. 

Oregon:  On  February  14, 2008, 2-300 
prisoners  at  the  Santiam  Correctional 
Institution  were  evacuated  to  the  prison 
yard  at  the  minimum  security  prison  in 
Salem  after  chemical  fumes  from  cleaning 
agents  contaminated  the  prison. 

Philippines:  On  December  26,  2007, 
Ricardo  Dapat,  the  head  of  the  Bureau  of 
Corrections  was  fired  by  president  Gloria 
Macapagal- Arroyo  for  the  unauthorized 
release  from  prison  of  former  congress- 
man Romeo  Jalosjos.  In  1997  Jalosjos  was 
convicted  of  raping  an  1 1 year  old  girl  and 
sentenced  to  two  life  terms  in  prison,  which 
Macapagal  commuted  to  1 6 years  in  prison 
in  April,  2007.  On  December  22  Jalosjos 
was  released  from  prison  despite  the  fact 
he  still  had  six  more  years  to  serve.  He  is 
back  in  custody.  Government  officials  said 
Jalosjos  could  not  have  been  released  from 
prison  without  collusion  from  Dapat. 

Thailand:  On  December  29,  2007,  to 
mark  his  80th  birthday  King  Bhumibol 
Adulyadej  granted  royal  pardons  to  25,000 
prisoners,  including  85  on  death  row. 

Virginia:  On  September  16,  2007,  H. 
Frank  Cassell,  former  sheriff  of  Henry 
County,  was  sentenced  to  8 months  in 
prison,  two  years  of  supervised  released 
and  fined  $15,000  for  lying  to  a federal 
agent.  Cassell  lied  to  FBI  agents  inves- 
tigating corruption  within  his  office.  In 
exchange  for  his  guilty  plea,  other  charges 
were  dropped. 
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Important  Message  from  Stop  Prisoner  Rape  (SPR)  - 

A Human  Rights  Organization: 

Have  you  been  sexually  abused  while  incarcerated? 

Are  you  afraid  that  you  will  be  sexually  assaulted? 

If  yes,  please  provide  comments  on  the  first-ever 
national  standards  addressing  sexual  abuse  behind  bars. 

On  May  5,  2008,  the  bi-partisan  National  Prison  Rape  Elimination  Commission  (NPREC)  released  a draft  version  of  the  first- 
ever  national  standards  aimed  at  putting  an  end  to  sexual  abuse  in  prisons  and  jails.  These  standards  are  critically  important! 
Once  finalized,  they  will  be  binding  on  all  corrections  facilities  in  the  U.S. 

Until  July  7,  2008,  the  draft  national  standards  will  be  in  a public  comment  period.  If  you  are  a survivor  of  sexual  abuse  in  de- 
tention, or  feel  that  you  are  at  risk  for  sexual  abuse,  Stop  Prisoner  Rape  (SPR)  strongly  encourages  you  to  provide  the  NPREC 
with  your  views  about  policies  and  practices  needed  to  put  an  end  to  this  type  of  violence. 

All  public  comments  need  to  be  received  by  the  NPREC  no  later  than  July  7.  This  is  a unique  opportunity  to  participate 

in  the  effort  to  eliminate  sexual  abuse  in  U.S.  prisons  and  jails. 

You  can  request  a copy  of  the  full  draft  national  standards  from  the  NPREC  (see  address  below).  However,  regular  mail  delays 
may  make  it  impossible  to  receive  the  standards  and  submit  comments  before  the  July  7 deadline.  For  that  reason,  SPR  has 
highlighted  three  key  standards  below,  which  address  issues  that  survivors  of  sexual  abuse  in  prisons  and  jails  regularly  empha- 
size in  letters  to  SPR. 

Please  take  a moment  to  look  at  these  standards.  Write  down  what  you  believe  each  standard  must  include  to  be  effective  in 
protecting  inmates  from  sexual  abuse.  Feel  free  to  describe  your  own  experiences  with  sexual  abuse  in  detention,  especially  as 
they  relate  to  the  topics  of  the  standards. 

7.  [Sjtaff  assesses  every  inmate  to  determine  his  or  her  potential  to  be  sexually  abuse  by  other  inmates  and  his  or  her 
potential  to  be  sexually  abusive.  Classification  assessments  are  made  using  consistent  written  criteria  and  the  judgment 
of  trained  staff.  Every  inmate ’s  classification  assessment  is  reviewed  and  updated,  as  necessary,  at  regular  intervals, 
following  specific  incidents,  and  whenever  new  and  relevant  information  is  available. 

2.  Staff provides  heightened  sight  and  sound  supervision  to  inmates  who  are  identified  as  vulnerable  or  potentially  vul- 
nerable. Vulnerable  or  potentially  vulnerable  inmates  must  be  housed  safely  in  the  least-restrictive  setting  possible  and 
must  have  access  to  the  same  privileges  and  programs  as  inmates  housed  in  general  population. 

3.  All  inmates  have  access  to  outside  victim  advocates  and/or  mental  health  professionals  for  confidential  emotional 
support  services  related  to  sexual  abuse,  whether  or  not  they  report  the  abuse,  unless  state  or  local  laws  preclude  privi- 
leged communications  between  the  specific  service  provider  and  sexual  abuse  victims. 

SPR  strongly  encourages  survivors  who  have  opinions  and  experiences  that  relate  to  the  above  standards  to  mail  their 
comments  before  July  1 to: 

National  Prison  Rape  Elimination  Commission 
1440  New  York  Avenue,  NW,  Suite  200 
Washington,  D.C.,  20005-2111 

All  comments  will  be  public  information,  but  the  NPREC  will  respect  requests  for  anonymity.  Please  make  sure  to  mark  clearly 
if  you  wish  your  comments  to  be  anonymous. 

If  you  are  a survivor  of  sexual  abuse  in  detention  and  would  like  to  become  involved  in  the  work  of  Stop  Prisoner  Rape  or  re- 
ceive informational  and  self-help  materials,  please  feel  free  to  contact  the  organization:  Melissa  Rothstein,  NY  Atty.  Reg. 
#2987378,  SPR,  3325  Wilshire  Blvd.,  Suite  340,  Los  Angeles,  CA  90010.  Letters  to  SPR  may  be  sent  as  legal  mail. 


Prison  Legal  News 


43 


June  2008 


$700,000  Settlement  in  Minnesota 
Teen’s  Wrongful  Death  Caused  by  Jail’s 
Indifference  to  Head  Infection 


PLN  Classifieds 


Spirit  World  Books  and  Essays 

Nonreligious,  antireincamation 
viewpoint.  For  sample  essays, 
write  Eli  Susman,  PO  Box  961896, 
Boston,  MA  02196-1896.  Prisoners 
welcome.  State  loose  page  limit. 

Parenting  Journal-Free  Shipping 

Build  Skills  - Tool  for  Parents 
www.ABCsConnection.com 

BUILD  YOUR  OWN  LIBRARY! 

Order  Case  Copies  that  you  Need, 
Manuals  to  Guide  You.  Argue  your 

Own  Case.  Quick  Turnaround. 

Write  For  Free  Information  about 
us.  CAROLINA  CASELAW. 

5401A  South  Boulevard  #281, 

Charlotte,  NC  28217 

I.I.W.C.  10  Schalk’s  Crossing  Rd 

Ste.  501-122  Plainsboro  NJ  08536 

Inmate  Corresponding  with  the  Free 
World.  One  Time  Membership  of  $15 

Get  forms@www.inmate-penpals.com 

Or  write  us  for  a correspondence  form. 

Prison  Story  Contest! 

First  Prize:  $250.00 

Second:  $150.00  and  Third:  $75.00 

For  Rules  and  more  information  Contact: 
Shot  Caller  Press,  LLC 

8316  N.  Lombard  #334 

Portland,  Oregon  97203 
www.shotcallerpress.com/ 
prisonstorycontest.htm 

Surrogate  Sisters — Services  to  the  incar- 
cerated, no  games,  in  business  for  12+ 
years.  We  sell  photos  of  sexy  women, 
pen  pal  service  & gifts.  For  more  info 
send  a SASE  to  Surrogate  Sisters,  PO 
Box  95043,  Las  Vegas,  NV  89193 

Dictionary  of  the  Law  - Random  House 

Thousands  of  clear  concise  definitions 
See  page  45  for  ordering  information 

PRISONER  ADVOCACY  GROUP 

Specializing  in  parole  petitions 
and  various  other  inmate  issues. 

For  information  call: 
214/694-6558  or  send  SASE  to: 

7201  E Grand  Ave  Dallas  TX  75214 

Shortly  after  his  arrest  and  book- 
ing into  Minnesota’s  Mille  Lacs 
County  Jail,  18-year-old  Brandon  Brown 
began  Complaining  of  excruciating  head 
pain.  The  result  of  jail  personnel’s  fail- 
ure to  treat  him  caused  his  death  and  a 
settlement  by  the  County  to  his  family 
for  $700,000. 

About  five  hours  before  his  arrest 
on  November  25,  2005,  Brown  was  in- 
volved in  a car  accident.  When  he  began 
experiencing  head  pain,  he  informed 
guards  and  requested  medical  attention. 
For  three  days,  Brown  pleaded  for  medi- 
cal care.  Despite  explaining  that  he  had 
previously  experienced  a head  injury 
and  it  was  apparent  he  was  exhibiting 
physical  and  emotional  signs  of  extreme 
head  pain,  guards  and  nurses  ignored 
Brown’s  pleas. 

Finally,  a guard  took  action  that  re- 


sulted in  Brown  being  taken  to  a hospital. 
By  then,  it  was  too  late.  On  November  28, 
2005,  Brown  was  declared  dead.  The  cause 
was  acute  bacterial  meningitis. 

The  November  7,  2007,  settlement 
agreement  awarded  $359,427.06  to  Dawn 
Brown,  Brandon’s  mother.  His  twin  14- 
year-old  sisters  each  received  $15,000 
in  a money  market  account.  The  other 
$303,577.94  went  towards  attorney  fees 
and  costs. 

“I  think  this  is  a tragedy  that  shouldn’t 
have  happened  in  the  first  place,”  said  at- 
torney Vincent  Noccio,  who  represented 
Brown’s  family.  “I’m  hoping  the  litigation 
settlement  will  change  policy  at  the  jail  so 
this  doesn’t  happen  again. ’’See:  Brown  v. 
Mille  Lacs  County,  Minnesota , USDC,  D. 
Minnesota,  Case  No.  07-942.  PI 

Additional  source:  Princeton  Union  Eagle 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $15  all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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Prison  Legal  News’  Book  Store 


! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount  Enter  the  Total  of  the  books  on  the  Order  Form.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  

(••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••I 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Berman-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises  and  answers  provided.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 
to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English- Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisisl 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  
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l Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti-  l 
l cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
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Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1 024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 

and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1 025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 

Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1 007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1 052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid- 
ering  a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 

South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  |__| 

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  information  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform  1031  

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 
punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 
writing  describing  life  behind  bars  in  America.  1 022  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 
relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 

$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 

U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981 
hunger  strike  at  Belfast’ s infamous  Long  Kesh  prison.  1 006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  4lock-em-up’  political  and  legal  climate.  1041  
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Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate  F 
a lawyer ’ s qualifications,  and  much  more.  1015  

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views  and  answering  questions.  1056  |__| 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
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drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
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privatized  prison  medical  care.  105  8 
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Challenging  Disciplinary 

Convictions 


The  Disciplinary  Self-Help  Litigation 
Manual  is  the  only  manual  of  its  kind.  It 
discusses  how  prisoners  should  prepare  for 
and  conduct  disciplinary  hearings.  It 
provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary 
punishment  created  an  "atypical  ana 
significant  hardship"  requiring  that  federal 
Due  Process  protection  be  provided  prior 
to  being  found  guilty.  The  DSHLM  provides 
a state-by-state  discussion  of  the  rights 
prisoners  have  in  a particular  state,  and  the 


procedural  aspect  of  litigating  a disciplinary 
guilty  finding  in  that  particular  state  court. 
The  DSHLM  was  recently  denied  a grant 
that  would  have  provided  free  copies  to 
prison  law  libraries  because  it  speaks  the 
truth  of  how  the  prison  disciplinary  process 
works. 

Even  though  the  DSHLM  was  first  printed 
in  February  of  2004,  a supplement  was  done 
to  explain  the  recent  United  States  Supreme 
Court  decision  in  Muhammad  v.  Close.  There 
is  no  additional  cost  for  this  supplement. 


Prisoners  have  stated  the  following  as  to  the  DSHLM: 

CA.  prisoner:  " It  is  an  absolutely  superb  book  that  I believe  is  essential  for  all  prisoners  no 
matter  what  state  they  are  in.  It  has  helped  me  a great  deal  to  untangle  and  understand  the  federal 
case  law.  Even  though  I have  little  experience  in  the  law,  I now  feel  confident  I can  submit  a Writ 
and  have  a good  chance  of  success  — all  because  of  your  book!" 

N.J.  prisoner:  "As  a 26-year  veteran  ' counsel  substitute'  at  disciplinary  hearings  it's  helpful 
to  know  the  various  state  standards  in  attempting  to  persuade  New  Jersey  courts  to  change." 

VA.  prisoner:  "I've  been  reading  the  Disciplinary  Self-Help  Litigation  Manual  with  great 
interest.  It's  a uniquely  valuable  resource." 


The  Disciplinary  Self-help  Litigation  Manual  is  written  by  Daniel  E.  Manvile,  Co-Author  of 
the  Prisoners'  Self-Help  Litigation  Manual  (3rd  edition).  The  DSHLM  has  332  pages  of 
text.  It  is  sold  only  in  paperback.  The  price  of  $34.95  to  prisoners  includes  the  price  of 
postage.  The  price  of  $64.95  to  non-prisoners  includes  the  price  of  postage. 
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Not  the  Usual  Suspects:  The  Politics  of  the  Prison  Boom 


Throughout  American  history, 
politicians  and  public  officials 
have  exploited  public  anxieties  about 
crime  and  disorder  for  political  gain.  The 
difference  today  is  that  these  political 
strategies  and  public  anxieties  have  come 
together  in  the  perfect  storm.  They  have 
radically  transformed  U.S.  penal  policies, 
spurring  an  unprecedented  prison  boom. 
Since  the  early  1970s,  the  U.S.  prisoner 
population  has  increased  by  more  than 
fivefold.  Today  the  United  States  is  the 
world’s  warden,  incarcerating  a higher 
proportion  of  its  people  than  any  other 
country. 

How  did  this  happen?  Why  didn’t 
politicians  from  Republican  Barry  Gold- 
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by  Marie  Gottschalk 

water  to  Democrat  Bill  Clinton  face  more 
public  opposition  to  the  proliferation 
of  harsh  talk  and  harsh  penalties,  like 
mandatory  minimums,  three-strikes  laws, 
life  sentences,  and  capital  punishment? 
After  all,  public  opinion  polls  show  that 
Americans’  views  of  crime  and  punish- 
ment are  not  uniformly  harsh.  Indeed, 
it  wasn’t  until  the  early  1990s--two 
decades  into  the  prison  boom  and  just 
as  the  crime  rate  was  plummeting-that 
the  public  identified  crime  as  a leading 
national  problem. 

Liberal  disillusionment  with  reha- 
bilitation beginning  in  the  1970s  together 
with  attacks  from  the  right  and  left  on 
sentencing  policy  (notably  indeterminate 
sentences)  certainly  provided  major  open- 
ings for  penal  policy  to  shift  radically  in 
the  United  States.  The  profitable  prison- 
industrial  complex  and  conservative 
groups,  like  the  National  Rifle  Associa- 
tion, were  also  key  players  in  promoting 
hard-line  policies.  But  the  picture  is  more 
complex  than  that. 

Other  groups,  some  of  which  are  not 
the  usual  suspects,  helped  facilitate,  often 
unwittingly,  a more  punitive  environment. 
Four  movements  in  particular  mediated 
the  construction  of  the  carceral  state 
in  important  ways:  the  victims’  rights 
movement,  the  women’s  movement, 
the  prisoners’  rights  movement,  and 
opponents  of  capital  punishment.  The 
distinctive  origins  and  development  of 
these  movements  help  explain  why  such 
a massive  carceral  state  took  root  in  the 
United  States  but  not  in  other  indus- 
trialized countries  facing  similar  crime 
patterns  and  similar  temptations  to  ex- 
ploit law-and-order  issues. 


The  Victims’  Rights  Movement 

Three  decades  ago,  the  United  States 
gave  birth  to  a formidable  victims’  move- 
ment that  was  highly  retributive  and 
punitive.  Victims  became  a powerful 
weapon  in  the  arsenal  of  proponents  of 
tougher  penal  policies.  In  a way  not  seen 
in  other  Western  countries,  penal  conser- 
vatives successfully  framed  the  issue  as  a 
zero-sum  game  that  pitted  the  rights  of 
victims  against  the  rights  of  offenders. 
This  movement  was  remarkably  in  sync 
with  the  country’s  growing  penal  conser- 
vatism and  relatively  immune  from  critical 
examination. 

A highly  retributive  victims’  move- 
ment centered  on  meting  out  tougher 
penalties  to  offenders  coalesced  in  the 
United  States  but  not  elsewhere  for  several 
reasons.  The  greater  development  of  and 
public  support  for  social  welfare  programs 
in  other  Western  countries  help  explain 
why.  Britain  and  New  Zealand,  not  the 
United  States,  were  pioneers  in  making 
the  plight  of  crime  victims  a public  issue. 
British  interest  in  victims  first  took  root  in 
the  1950s  when  confidence  in  the  welfare 
state  and  sympathy  for  offenders  were  still 
high,  and  law  and  order  was  not  yet  a ma- 
jor factor  in  national  politics.  Elite  penal 
reformers  with  extensive  experience  in 
helping  offenders  were  at  the  forefront  of 
drawing  public  attention  to  victim-related 
issues.  Victims  themselves  did  not  wage  a 
mass  campaign.  Indeed,  they  were  largely 
silent  and  unorganized. 

The  British  government  sought  to 
avoid  galvanizing  a broad  victims’  move- 
ment. At  each  stage  in  the  debate  over 
crime  victims,  the  British  Home  Office 
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was  reasonably  successful  in  steering  and 
co-opting  the  growing  public  concern  for 
victims.  This  made  it  tougher  for  law-and- 
order  penal  conservatives  to  exploit  the 
victims  issue  for  political  gain. 

With  the  passage  of  landmark  vic- 
tims’ compensation  schemes  in  the  1960s, 
reformers  in  Britain  and  New  Zealand 
sought  to  bestow  compensation  on  crime 
victims  much  as  the  expanding  welfare 
state  bestowed  housing,  education,  and 
medical  services  on  its  clients.  In  doing 
so,  penal  reformers  denied  crime  victims 
a powerful  political  identity  independent 
from  that  of  other  victims  of  misfortune. 
This  undermined  the  political  salience 
of  the  crime  victim  issue.  It  opened  up 
an  important  avenue  to  be  supportive  of 
crime  victims  by  bolstering  the  welfare 
state  rather  than  by  expanding  the  crimi- 
nal justice  system. 

This  issue  developed  quite  differently 
in  the  United  States.  In  the  late  1960s 
and  1970s,  the  United  States  became  a 
pioneer  in  the  use  of  large-scale  victimiza- 
tion surveys.  The  U.S.  surveys  discovered 
that  the  level  of  victimization  was  much 
higher  than  previously  indicated  by  the 
FBI’s  Uniform  Crime  Reports  (UCR). 
This  fostered  the  belief  that  much  crime 
went  unreported  and  thus  unprosecuted. 
Concern  grew  that  uncooperative  victims 
and  witnesses  were  undermining  the  ef- 
ficiency and  operations  of  the  criminal 
justice  system.  These  narrow  surveys  did 
not  investigate  a wide  range  of  other  is- 
sues related  to  victimization.  The  accepted 
conventional  wisdom  was  that  crime 
victims  were  punitive,  even  though  the 
limited  psychological  evidence  available 
at  the  time  suggested  that  retribution  and 
tougher  law  enforcement  did  not  address 
victims’  primary  needs. 

Largely  because  of  the  victimization 
surveys,  improving  the  efficiency  of  the 
criminal  justice  system  became  the  main 
goal  of  hundreds  of  new  government- 
funded  victim  and  witness  programs  in 
the  United  States.  These  programs  became 
the  nucleus  of  the  victims’  rights  move- 
ment. The  Law  Enforcement  Assistance 
Administration,  created  by  Congress  in 
1968  as  an  arm  of  the  U.S.  Department 
of  Justice,  was  pivotal  in  creating  a vic- 
tims’ movement  that  viewed  the  rights  of 
victims  as  a zero-sum  game  predicated 
on  tougher  penalties  for  offenders.  The 
LEAA  funded  some  of  the  leading  vic- 


timization studies.  It  also  provided  crucial 
support  for  key  victims’  organizations, 
like  the  National  Organization  for  Victim 
Assistance  (NOVA),  and  hundreds  of 
victim  and  witness  programs  designed 
to  increase  cooperation  with  prosecutors 
and  the  police. 

By  the  early  1980s,  interest  in  the 
plight  of  crime  victims  was  intense  in 
the  United  States.  There  was  a flurry  of 
legislative  and  other  political  activity, 
thanks  in  part  to  government-supported 
organizations  like  NOVA.  Victim  advo- 
cacy groups  played  a prominent  role  in 
the  formation  and  passage  of  measures 
that  enlarged  victims’  rights  and  that 
toughened  penalties  for  offenders  at  the 
federal,  state,  and  local  levels.  In  a keynote 
address  at  a NOVA  conference  in  1992, 
then  Attorney  General  William  R Barr 
credited  the  victims’  rights  movement  with 
restoring  “proper  balance”  in  the  criminal 
justice  system.  “We  should  not  forget  that 
justice  is  done  when  people  get  what  they 
deserve,”  Barr  declared. 

Governmental  organizations  were  not 
the  only  ones  that  exploited  the  victims 
issue  to  promote  hard-line  penal  policies. 
So  did  many  law-enforcement  groups. 
For  example,  the  California  Correctional 
Peace  Officers  Association,  the  state’s 
powerful  prison  guards’  union,  provided 
office  space  and  virtually  all  the  funding 
for  the  Doris  Tate  Crime  Victims  Bureau 
(renamed  the  Crime  Victims  Action  Al- 
liance), a fierce  advocate  of  three-strikes 
legislation  and  other  tough  measures. 

Many  so-called  victims’  advocates 
drew  a stark  line  in  the  public  mind 
between  crime  victims  and  criminals, 
even  though  many  perpetrators  have 
themselves  been  victims  of  violent  crime. 
The  U.S.  victims’  movement  also  largely 
ignored  the  fact  that  incarcerated  men  and 
women  are  regularly  victimized  by  a brutal 
penal  system  in  which  prison  rape,  assaults 
by  correctional  officers,  and  unsanitary, 
even  life-threatening,  living  conditions  are 
commonplace. 

The  All-Powerful  Prosecutor 

The  relative  weakness  of  the  U.S. 
welfare  state,  the  proliferation  of  victim- 
ization surveys,  and  strong  government 
support  for  victims’  rights  organizations 
were  not  the  only  reasons  why  a punitive 
victims’  movement  took  hold  here  but  not 
elsewhere.  Another  important  difference 
is  the  unique  role  of  the  public  prosecutor 
in  the  U.S.  legal  system.  The  United  States 
made  the  transformation  from  private 
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prosecution  to  public  prosecution  earlier 
on  and  more  extensively  than  many  Eu- 
ropean countries.  As  a consequence,  the 
government  historically  has  monopolized 
the  prosecution  process  to  a much  greater 
extent,  leaving  victims  far  more  marginal- 
ized in  the  U.S.  legal  system. 

U.S.  prosecutors  possess  huge  dis- 
cretionary powers  that  the  courts  have 
consistently  left  largely  unchecked  in  key 
areas,  including  the  initial  decision  to 
press  charges,  what  level  to  charge  a sus- 
pect, and  when  to  terminate  prosecution. 
Attempts  by  victims  and  other  private 
individuals  to  compel  prosecution  are 
usually  not  successful.  Until  the  advent  of 
the  victims’  rights  movement,  the  victim’s 
role  in  the  U.S.  legal  process  was  largely 
confined  to  that  of  a witness  in  a criminal 
proceeding.  By  contrast,  victims  in  many 
other  Western  countries  traditionally  have 
enjoyed  considerable  rights  to  participate 
in  the  prosecution  of  a case. 

The  common-law  judicial  system  that 
prevails  in  the  United  States  further  com- 
pounded the  marginalization  of  victims 
and  ignited  calls  for  victims’  rights.  This 
accusatorial  legal  system  demands  more 
of  victims  and  incites  greater  animosities 
than  the  inquisitorial,  less  adversarial 
legal  system  that  prevails  in  much  of 
continental  Europe.  In  the  United  States, 
the  prosecution  and  the  defense  have 
equal  standing  before  the  courts,  which 
are  relatively  passive  in  developing  the 
case.  Defense  attorneys  go  to  war  with 
prosecutors  as  they  attempt  to  tear  apart 
the  state’s  case.  In  the  process,  victims 
and  their  claims  often  are  put  on  trial 
as  well. 

In  the  common-law  system,  the  focus 
is  on  eliciting  the  facts  relevant  to  deter- 


Prisoner  Pen  Pals 

Your  ad  placed  worldwide  on 
the  Internet  within  a week  after  we 
receive  it.  Your  ad  and  photo  stays 
online  for  one  full  year  for  as  low  as 
$9.95.  Request  an  order  form  sent 
FREE  to  you  by  US  Mail: 
PrisonerPal.com 
P.O.  Box  19689 
Houston,  Texas  77224 
Fax:  281.578.6993 
www.PrisonerPal.com 


July  2008 


mining  guilt  or  innocence.  Elsewhere,  for 
example  in  the  Netherlands,  the  public 
trial  mainly  serves  as  a check  on  whether 
the  investigations  have  been  carried  out 
properly.  A greater  portion  of  the  trial  is 
devoted  to  understanding  the  personal 
circumstances  and  why  the  offense  oc- 
curred. In  the  European  continental 
system,  judges  play  a more  active  role  in 
shaping  the  case  by  controlling  the  legal 
proceedings,  including  the  calling  and 
questioning  of  witnesses. 

Differences  in  the  legal  training, 
professional  norms,  and  career  paths 
of  prosecutors  and  judges  are  another 
reason  why  victims’  rights  became  such  a 
flashpoint  in  the  U.S.  war  on  crime.  Most 
prosecutors  and  many  judges  in  the  United 
States  are  either  elected  or  nominated  and 
confirmed  through  a political  process.  This 
makes  them  highly  dependent  on  public 
approval  and  more  vulnerable  to  political 
pressures.  By  contrast,  many  other  Western 
countries  rely  on  career  prosecutors  and 
career  judges  with  specialized  training  and 
education  to  run  their  legal  systems.  Once 
the  victims’  rights  movement  burst  forth, 
U.S.  prosecutors  and  judges  were  forced 
to  respond  to  its  punitive  demands  or  risk 
being  voted  out  of  office. 

The  Women’s  Movement 

Politicians  of  all  stripes,  including 
Goldwater,  George  Wallace,  Lyndon  John- 
son, and  Richard  Nixon,  promulgated  the 
politically  potent-but  highly  misleading- 
-image  of  white  women,  preyed  on  by 
strangers,  as  the  most  likely  victims  of 
violent  crime.  But  leading  politicians  had 
considerable  help  from  women’s  groups  in 
feminizing  the  crime  issue  and  taking  it  in 
a more  punitive  direction. 

Women’s  groups  and  feminists  in  the 
United  States  have  a long  and  conflicted 
history  on  questions  related  to  crime, 
punishment,  and  law  and  order.  Peri- 
odically, they  have  played  central  roles 
in  defining  violence  as  a major  threat  to 
society  and  uncritically  pushing  for  more 
policing  powers.  The  U.S.  victims’  rights 
movement  coalesced  at  about  the  same 
time  that  women’s  groups  were  mobiliz- 
ing against  rape  and  domestic  violence. 
This  had  important  consequences  for  the 
growth  of  the  carceral  state. 

The  contemporary  women’s  move- 
ment in  the  United  States  was  among  the 
first  to  draw  widespread  attention  to  the 
issue  of  violence  against  women  in  the 
1970s.  By  some  measures,  the  U.S.  anti- 
rape and  domestic  violence  movements 
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were  remarkably  successful. 

Nearly  every  state  enacted  legislation 
designed  to  make  it  easier  to  convict  and 
punish  people  accused  of  sexual  assault 
or  domestic  violence.  These  reforms  had 
significant  effects  on  public  attitudes.  On 
the  positive  side,  more  services  became 
available  for  victims  of  sexual  assault 
and  domestic  violence.  Public  officials 
and  members  of  law  enforcement  were 
sensitized  to  these  issues  in  ways  they  had 
not  been  before.  On  the  negative  side,  these 
movements,  with  their  emphasis  on  law 
enforcement  solutions,  bolstered  a more 
punitive  climate. 

Feminists  allied  themselves  with  law- 
and-order  groups  to  secure  rape  reform 
and  domestic  violence  legislation.  If  they 
hadn’t,  the  simmering  backlash  against 
the  women’s  movement  in  the  1970s  likely 
would  have  derailed  their  efforts  in  many 
state  legislatures.  The  costs  of  these  al- 
liances were  high.  In  Washington  State, 
for  example,  the  women’s  lobby  marketed 
a rape  reform  bill  to  the  legislature  as 
a law-and-order  bill.  The  measure  was 
eventually  enacted  in  July  1975,  in  part  by 
riding  on  the  coattails  of  a new  manda- 
tory death  penalty  statute.  In  California, 
the  rape  shield  statute  was  named  the 
Robbins  Rape  Evidence  Law  in  honor  of 
its  co-sponsor,  conservative  state  senator 
Alan  Robbins. 

In  pressing  for  limits  on  the  cross- 
examination  of  rape  victims,  including 
questions  about  their  sexual  history, 
women’s  groups  generally  did  not  consider 
what  effect  such  measures  would  have  on 
a defendant’s  right  to  due  process.  At  the 
time,  this  right  was  under  assault  as  the 
war  on  crime  intensified.  Legal  aid  societ- 
ies and  civil  libertarians  were  challenging 
the  constitutionality  of  rape  shield  laws 
and  other  legal  reforms  designed  to  pro- 
tect sexual  assault  victims. 

Mainstream  national  women’s 
organizations,  notably  the  National  Or- 
ganization for  Women,  are  credited  with 
putting  rape  and  later  domestic  violence 
on  the  national  agenda.  But  the  original 
rape  crisis  centers  and  shelters  for  battered 
women  in  the  United  States  had  strong 
local  and  radical  origins.  Over  the  years, 
many  of  these  centers  and  shelters  were 
dramatically  transformed. 

Apolitical  and  conservative  profes- 
sionals replaced  many  of  the  highly 
politicized  volunteers  and  staff  members 
who  had  established  these  facilities.  Shel- 
ters and  centers  cast  aside  their  initial 
concerns  about  being  too  closely  associ- 
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ated  with  the  government  and  developed 
formal  and  informal  ties  with  police, 
prosecutors,  hospitals,  and  social  service 
agencies.  They  became  more  dependent  on 
government  money  and  more  supportive 
of  law  enforcement  solutions,  like  stiffer 
penalties,  mandatory  arrests,  and  no-drop 
policies.  Shelters  in  the  United  States 
faced  greater  pressure  to  secure  govern- 
ment funding  because  the  U.S.  welfare 
state  is  comparatively  less  developed. 
British  shelters  could  fund  themselves  pri- 
marily by  charging  rent  to  their  residents, 
many  of  whom  received  financial  support 
from  the  government. 

Many  U.S.  shelters  and  centers  had 
modest  goals  that  turned  out  to  be  quite 
compatible  with  the  growing  conservative 
law-and-order  movement.  They  sought  to 
press  public  officials  to  manage  violence 
and  eschewed  any  broader  critique  of  the 
government’s  role  in  the  war  against  crime. 
In  the  process,  rape  and  domestic  violence 
were  increasingly  redefined  as  individual, 
psychological  traumas.  This  seemingly 
apolitical  view  of  violence  against  women 
complemented  the  conservative  view  that 
attributed  the  increase  in  crime  to  the  pa- 
thologies of  individual  criminals  and  not 
to  deeper  social,  economic,  and  political 
problems  in  the  United  States. 

It  also  was  compatible  with  the 
proliferation  of  dehumanized  images 
of  black  criminals  preying  on  innocent 
white  victims,  best  exemplified  by  the 
infamous  Willie  Horton  commercials  of 
the  1988  presidential  campaign.  These 
ads  featured  the  mug  shot  of  a black  man 
who  attacked  a white  couple  while  on  a 
furlough  from  a Massachusetts  prison 
and  became  a centerpiece  of  George  H.W. 
Bush’s  presidential  campaign  that  year. 
These  powerful  commercials  reinforced 
the  misleading  view  that  most  violent 
crime  is  interracial  and  that  whites  are 
the  main  victims.  In  fact,  blacks  are  far 
more  at  risk  for  rape,  robbery,  aggravated 
assault,  and  murder  than  whites,  and  these 
crimes  are  overwhelmingly  intraracial,  not 
interracial. 

As  the  victims’  rights  movement 
took  shape,  anti-rape  activists  mimicked 
some  of  its  key  tactics  in  order  to  secure 
legislation  and  funding.  For  example,  they 
used  storytelling  tactics  that  dramatized 
accounts  of  a rape  victim’s  experience. 
By  framing  the  rape  issue  around  horror 
stories  and  victimhood,  they  fed  into  the 
victims’  movement’s  compelling  image  of 
a society  held  hostage  by  a growing  num- 
ber of  depraved,  marauding  criminals. 
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The  main  vehicle  for  greater  state  in- 
volvement in  the  cause  of  violence  against 
women  was  the  U.S.  Department  of  Jus- 
tice, which  funneled  money,  expertise,  and 
philosophy  to  the  emerging  movement. 
The  patchwork,  incoherent,  means-tested 
U.S.  welfare  state  had  neither  the  will  nor 
the  way  to  help  women  who  were  victims 
of  violence.  Instead,  the  U.S.  Department 
of  Justice  became  the  champion  of  abused 
women.  It  was  a leading  critic  of  the  gov- 
ernment’s response  to  domestic  violence, 
including  the  failure  of  law  enforcement 
to  protect  women  from  further  abuse.  Law 
enforcement  solutions  filled  a vacuum 
created  by  an  underdeveloped  and  much 
maligned  welfare  state. 

By  contrast,  Britain’s  Home  Office 
and  police  maintained  their  distance  from 
women’s  groups  fighting  rape  and  do- 
mestic violence.  By  the  time  the  women’s 
movement  in  Britain  sought  to  politicize 
the  issue  of  violence  against  women  in 
the  early-to-mid  1970s,  the  needs  of  crime 
victims  had  been  an  ongoing,  though  not 
leading,  concern  in  elite  British  politics 
for  nearly  two  decades.  The  anti-rape  and 
domestic  violence  movements  in  Britain 
emerged  at  a time  when  the  politics  of 
victims  was  already  on  a relatively  settled 
course  that  empha- 
sized social  welfare 
solutions  and  that 
did  not  pit  victims 
against  offenders. 

The  presence 
of  a more  devel- 
oped welfare  state  in 
Britain  predisposed 
British  feminists 
and  public  officials 
to  view  social  policy 
as  the  most  promis- 
ing arena  to  address 
violence  against 
women.  State  of- 
ficials in  Britain 
were  responsive  to 
calls  from  women’s 
groups  for  more 
housing,  social  ser- 
vices, and  welfare 
benefits  to  help 
them  escape  vio- 
lence by  achieving 
economic  indepen- 
dence. They  were 
far  less  receptive 
than  U.S.  officials 
to  criticisms  of  po- 
licing and  other  law 
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enforcement  practices  in  dealing  with 
domestic  violence  and  rape.  By  not 
legitimizing  feminists’  criticisms  of  law  en- 
forcement’s unresponsiveness  to  violence 
against  women,  the  British  government 
reduced  the  likelihood  that  feminists 
would  become  accomplices  in  the  brew- 
ing get-tough  movement  in  Britain.  In 
essence,  it  neutralized  the  salience  of  vio- 
lence against  women  as  a law-and-order 
rallying  point. 

The  U.S.  women’s  movement  em- 
braced the  cause  of  violence  against 
women  at  a moment  when  the  politics  of 
victimhood  was  still  very  embryonic,  fluid, 
and  volatile  in  the  United  States.  Atten- 
tion to  the  needs  and  rights  of  rape  victims 
and  abused  women  helped  to  ignite  and 
politicize  a broader  interest  in  victims 
that  stressed  victims’  rights  and  that 
denigrated  offenders.  In  the  United  States, 
the  victims’  movement  and  the  women’s 
movement  increasingly  converged,  which 
helped  to  embolden  penal  conservatives. 
In  Britain,  they  remained  largely  at  arm’s 
length  from  one  another. 

Women’s  groups  in  the  United  States 
worked  closely  with  state  officials  and  gov- 
ernment agencies  at  a time  when  the  voice 
of  penal  conservatives  was  growing  louder 
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in  local  and  national  politics.  As  a conse- 
quence, they  were  not  well  positioned  to 
resist  the  rising  tide  of  penal  conservatism. 
Indeed,  they  ended  up  supporting  policies 
that  emboldened  it. 

The  most  notorious  example  is  the 
federal  Violence  Against  Women  Act  of 
1994.  VAWA  was  a considerable  achieve- 
ment in  many  ways.  It  heightened  public 
awareness  of  violence  against  women, 
promoted  greater  cooperation  between 
agencies  with  vastly  different  perspectives 
on  the  issue,  and  provided  states  with 
new  resources  to  tackle  this  problem. 
But  VAWA  also  strongly  emphasized  law 
enforcement  remedies. 

VAWA  was  part  of  the  landmark  $30 
billion  Violent  Crime  Control  and  Law  En- 
forcement Act  signed  into  law  by  President 
Clinton,  which  allocated  nearly  $10  billion 
for  new  prison  construction,  expanded  the 
federal  death  penalty,  and  created  a federal 
three-strikes  law.  In  the  name  of  protecting 
women  and  children,  it  contained  several 
measures  that  challenged  established  pri- 
vacy protections,  including  a mandate 
that  all  states  establish  a registry  for  sex 
offenders  or  risk  losing  federal  money. 
The  crime  bill  also  permitted  prosecutors 
in  federal  cases  to  introduce  a defendant’s 
previous  history  of  sexual  offenses  into 
court  proceedings. 

The  consolidation  of  VAWA  into  the 
crime  bill  solidified  the  understanding 
of  domestic  violence  and  other  violence 
against  women  as  primarily  criminal 
matters.  VAWA  became  yet  another  way 
for  congressional  leaders  to  show  they 
were  tough  on  crime.  Although  women’s 
groups  had  some  concerns  about  VAWA 
as  it  wound  its  way  through  Congress  and 
became  attached  to  the  crime  bill,  they 
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nonetheless  spearheaded  the  effort  to  pass 
it.  VAWA’s  supporters  ended  up  aligning 
themselves  with  conservative  political 
forces  that  had  been  prosecuting  the  war 
on  crime  so  zealously. 

Years  ago,  few  feminists  and  women’s 
groups  considered  that,  by  relying  so 
heavily  on  the  criminal  justice  system 
to  combat  violence  against  women, 
they  might  be  fostering  a punitive  po- 
litical environment  conducive  to  a prison 
boom.  The  enormous  expansion  of  the 
carceral  state  in  the  decades  since  may 
finally  bring  about  a day  of  reckoning 
for  feminists  and  women’s  groups.  With 
more  than  two  million  people  behind  bars, 
the  overwhelmingly  majority  of  them 
men,  millions  of  women  are  the  mothers, 
daughters,  wives,  partners,  and  sisters 
of  men  entombed  in  the  carceral  state. 
Moreover,  since  1995,  women  have  been 
the  fastest  growing  segment  of  the  U.S. 
prison  population. 

Over  the  last  decade,  the  chorus  of 
doubts  about  relying  on  penal  solutions 
to  address  violence  against  women  has 
grown  louder.  Across  a broad  range  of 
feminists,  crime  experts,  academics,  and 
social  workers,  concerns  have  been  grow- 
ing about  mandatory  arrest,  presumptive 
arrest,  and  no-drop  policies,  and  about 
tougher  sentencing.  These  legal  remedies 
do  not  necessarily  reduce  violence  against 
women  and  have  contributed  to  greater 
state  control  of  women,  especially  poor 
women. 

A 2003  report  by  the  Ms.  Foundation 
for  Women  denounced  this  over-reliance 
on  the  legal  system  to  address  violence 
against  women.  It  conceded  that  the 
criminalization  of  social  problems  like 
domestic  violence  has  contributed  to  the 
mass  incarceration  of  poor  men,  blacks, 
and  Hispanics,  and  has  destabilized  mar- 
ginalized communities.  In  his  new  book 
Punishment  and  Inequality , Harvard 
professor  Bruce  Western  concludes  that 
men  who  have  been  incarcerated  are  more 
likely  to  commit  domestic  violence.  In 
The  Golden  Gulag , Ruth  Wilson  Gilmore 
of  the  University  of  Southern  California 
notes  how  the  presence  of  a prison  in  a 
community  increases  the  rate  of  domestic 
violence  in  that  prison  town.  Pressure  is 
growing  today  to  address  the  problem  of 
violence  against  women  not  by  strength- 
ening ties  to  law  enforcement  and  victims’ 
groups  but  by  joining  other  progressive 
reform  movements  pushing  for  social 
justice,  an  expanded  welfare  state,  and  a 
retreat  of  the  carceral  state. 


The  Prisoners’  Rights  Movement 
in  the  U.S. 

The  U.S.  women’s  movement  was 
exceptional.  So  was  its  prisoners’  rights 
movement  that  burst  forth  in  the  1960s. 
A forerunner  in  the  prisoners’  rights 
revolution,  the  United  States  ended  up 
being  a forerunner  in  the  construction  of 
the  carceral  state.  For  a time,  the  United 
States  experienced  a considerably  more 
open  and  progressive  public  debate  about 
prisoners’  rights  and  penal  policy.  But  that 
public  debate  was  eventually  captured  by 
law-and-order  conservatives  waving  the 
bloody  shirt  of  victims’  rights,  in  part 
because  of  the  distinctiveness  of  the  U.S. 
prisoners’  movement. 

The  U.S.  prisoners’  rights  movement 
emerged  earlier  and  had  deeper  roots 
in  and  out  of  prison  than  prisoners’ 
movements  elsewhere.  Several  important 
developments  explain  why,  including 
the  rising  proportion  of  blacks  behind 
bars,  the  government’s  initial  efforts  to 
desegregate  federal  penitentiaries,  and 
the  emergence  of  the  black  Muslims  as 
a formidable  organization  inside  U.S. 
prisons.  The  Nation  of  Islam  and  the  civil 
rights  movement  pried  open  the  courts, 
rendering  them  important  arenas  for 
prison  activism.  In  the  process,  prisons 
were  pried  open  and  subjected  to  intense 
public  scrutiny.  The  racially  charged  po- 
litical atmosphere  in  which  the  prisoners’ 
rights  movement  emerged  provided  an 
opportunity  for  race  and  imprisonment 
to  become  tightly  linked  issues.  Some 
imprisoned  blacks  and  other  minorities 
became  celebrities  with  significant  bases 
of  support  on  the  outside.  With  the  help 
of  the  New  Left  and  other  outside  groups, 
they  made  powerful  and  highly  publicized 
claims  that  they  were  the  true  victims. 
They  promoted  the  idea  that  lawbreak- 
ing should  be  seen  primarily  as  a political 
act  aimed  at  a racially,  economically,  and 
politically  repressive  system. 

These  claims  to  victimhood  together 
with  the  high  profile  nature  of  the  pris- 
oners’ rights  issue  helped  foreclose  any 
role  for  the  state  in  brokering  a detente 
between  offenders,  their  sympathizers, 
and  the  emerging  victims’  movement. 
Indeed,  these  claims  served  to  push  the 
U.S.  victims’  movement  in  a more  punitive 
direction  as  women  and  other  victims  of 
violent  crime  sought  to  wrestle  the  status 
of  victim  away  from  the  prisoners’  rights 
movement  and  its  allies.  This  helps  explain 
why  the  backlash  against  prison  activism 


July  2008 


6 


Prison  Legal  News 


was  so  strident  in  the  United  States  and 
why  the  government  was  so  effective  at 
decimating  the  movement  once  it  sought 
to  impose  a lockdown  on  political  activ- 
ism behind  bars.  It  also  helps  explain 
why  penal  conservatives  ultimately  won 
the  day. 

The  New  Black  Majority 

Between  the  1930s  and  1970s,  the 
prison  population  in  the  United  States  was 
racially  transformed.  In  the  1920s,  fewer 
than  one  in  three  prisoners  was  black.  By 
the  late  1980s,  blacks  comprised  the  ma- 
jority of  prisoners  for  the  first  time  in  U.S. 
history.  This  transformation  coincided 
with  fundamental  changes  in  the  nature 
of  prison  unrest. 

Earlier  waves  of  prison  riots  and 
protests  in  the  1920s  and  1930s  focused  on 
calls  for  improvements  in  day-to-day  living 
conditions.  These  disturbances  were  led  by 
ad-hoc,  isolated  organizations  helmed 
mostly  by  whites.  Subsequent  waves  of 
prison  unrest,  beginning  with  the  dozens 
of  major  riots  and  protests  in  the  early 
1950s,  were  far  more  political  in  nature 
and  had  significant  racial  overtones. 

The  presence  of  a growing  and  dis- 
proportionate number  of  blacks  in  U.S. 
prisons  at  a time  of  rising  political  mobi- 
lization and  tension  around  racial  issues 
focused  government  and  public  attention 
from  the  1950s  to  1980s  on  prisons  in  a 
way  not  seen  in  other  countries.  For  a 
time,  prisons  became  an  important  part 
of  the  political  fabric  and  the  touchstone 
for  debates  about  fundamental  political 
questions  involving  race,  justice,  and 
oppression. 


World  War  II  had  a transformative 
effect  on  U.S.  prisons,  as  it  did  on  many 
other  institutions  in  the  United  States. 
The  war  brought  an  influx  of  new  kinds 
of  prisoners  into  federal  penitentiaries  for 
violations  of  the  1940  Selective  Service 
Act,  including  Elijah  Muhammad,  the 
founder  of  the  Nation  of  Islam,  who  was 
sent  to  a federal  facility  in  Minnesota  in 
1942  after  refusing  to  be  drafted.  These 
conscientious  objectors,  many  of  whom 
were  sentenced  to  lengthy  terms,  tended 
to  be  more  educated,  politically  active, 
and  ready  to  challenge  prison  authorities 
on  a number  of  fronts,  especially  race 
relations. 

World  War  II  also  focused  national 
and  international  attention  on  segregation 
in  the  U.S.  armed  forces,  which  spurred  a 
wider  debate  about  segregation  in  other 
government  institutions.  In  the  1940s, 
the  leadership  of  the  U.S.  Bureau  of 
Prisons  set  out  to  challenge  the  deeply 
entrenched  segregationist  practices  in  fed- 
eral penitentiaries.  The  Bureau’s  director 
pushed  to  end  discrimination  in  federal 
penitentiaries  and  grant  blacks  the  same 
opportunities  and  privileges  that  white 
prisoners  enjoyed. 

The  Bureau  sought  to  end  segrega- 
tion, but  in  its  own  time  and  in  its  own 
way.  It  stridently  resisted  efforts  by  pris- 
oners themselves  to  lay  claim  to  the  race 
issue,  be  they  politicized  conscientious 
objectors  who  challenged  the  color  line 
or,  later,  black  Muslims  who  organized 
their  own  tightly  knit  groups.  With  their 
commitment  to  desegregate,  federal  prison 
administrators,  wittingly  or  unwittingly, 
put  race  at  the  center  of  prison  life,  chang- 


ing the  very  nature  of  prison  protest. 

In  other  ways,  government  authorities 
fostered  the  creation  of  a highly  politi- 
cized prisoners’  rights  movement  that  had 
deep  roots  behind  bars  and  significant 
ties  and  political  notoriety  outside.  The 
growing  confidence  in  the  1940s  about 
the  constructive  role  that  government  and 
education  could  play  in  remaking  society 
infused  penal  policy  in  many  states.  Belief 
was  widespread  that  incarcerated  people 
could  be  remade  into  constructive  citizens 
through  education  and  closer  contact  with 
the  world  outside  prison  gates. 

California  took  the  rehabilitative 
ideal  most  to  heart  in  the  postwar  years. 
Republican  Governor  Earl  Warren 
and  other  public  officials  portrayed 
California’s  prisons  as  places  to  reform 
minds  rather  than  punish  bodies,  as  Eric 
Cummins  shows  in  The  Rise  and  Fall  of 
California  s Radical  Prison  Movement. 
Group  counseling,  family  picnics,  greater 
access  to  reading  materials  through  “bib- 
liotherapy,”  and  more  contact  with  the 
outside  world  were  cornerstones  of  this 
new  approach.  Experts  and  new  ideas 
streamed  into  prisons,  courtesy  of  the 
state,  helping  to  politicize  prison  life  and 
to  pull  aside  the  iron  curtain  that  had 
shrouded  prisons  from  the  public.  By 
making  prisons  less  closed  institutions, 
state  authorities  provided  an  opening  for 
people  in  prison  to  develop  and  retain 
identities  imported  from  outside.  Their 
primary  identity  was  no  longer  just  their 
status  as  a prisoner. 

California’s  zeal  for  rehabilitation 
helped  to  create  the  first  in  a long  line  of 
U.S.  prisoners  who  became  celebrities  in 
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the  postwar  years.  Caryl  Chessman,  sen- 
tenced to  death  in  1948,  became  a prolific 
and  best-selling  author.  For  penal  reform- 
ers, Chessman  was  exhibit  A in  defense  of 
the  rehabilitative  ideal  as  he  challenged  his 
death  sentence  on  the  basis  of  his  writ- 
ings and  his  contributions  as  a legendary 
jailhouse  lawyer. 

Chessman  became  a national  and  in- 
ternational cause  celebre.  He  was  a model 
of  how  a prisoner  could  be  empowered 
through  writing  and  could  subvert  San 
Quentin’s  controls  on  reading  and  writ- 
ing. He  inspired  a worldwide  movement 
opposed  to  his  execution  and  capital 
punishment.  His  May  1960  execution 
in  the  gas  chamber  spurred  angry  dem- 
onstrations around  the  world.  With  his 
death,  U.S.  prisoners  and  their  supporters 
became  increasingly  disaffected  from  the 
promised  land  of  rehabilitation.  His  ex- 
ecution exposed  the  apparent  hollowness 
of  the  promise  that  rehabilitation  would 
bring,  if  not  release,  at  least  reprieve. 

Emergence  of  the  Nation  of  Islam 

This  disaffection  coincided  with  the 
emergence  of  the  Nation  of  Islam  as  a 
powerful  force  within  prisons  and  beyond 
by  the  early  1960s.  The  black  Muslims  set 
in  motion  a radical  transformation  in  how 
prisoners  viewed  themselves  and  in  how 
society  viewed  them.  They  introduced  the 
idea  of  prisoners  as  victims  of  the  system 
rather  than  as  transgressors  of  the  system. 
This  had  major  consequences  that  lasted 
long  after  the  Nation  of  Islam  ceased  to 
be  a major  factor  in  penal  politics  by  the 
mid-1960s. 

The  black  Muslims  established  a col- 
lective and  disciplined  organization  that 
was  unprecedented  in  prison  politics.  In 
doing  so,  they  provided  a model  for  other 
groups  to  organize  in  prison.  By  introduc- 
ing a new  ethos  of  group  solidarity  into 
prison  life,  they  upended  the  prison  norm 
of  “do  your  own  time”  that  had  defined 
prison  subculture.  Furthermore,  once  they 
went  above  ground  with  their  strikes  and 
lawsuits,  the  black  Muslims  became  an 
important  window  through  which  prisons 
became  visible  to  the  wider  public.  The 
barrage  of  litigation  they  instigated  in 
the  1950s  and  1960s  prompted  the  media 
and  the  public  to  focus  intently  for  the 
first  time  on  the  inhumane  conditions  in 
many  prisons. 

The  black  Muslims,  despite  their 
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small  numbers,  engineered  a dramatic 
shift  in  how  prisoners  viewed  themselves 
and  how  society  viewed  them.  With  their 
emphasis  on  group  identity  and  collective 
oppression,  they  laid  claim  to  the  idea 
that  blacks  were  society’s  victims  and 
that  the  difficulties  they  faced  were  not 
primarily  the  result  of  their  own  personal 
deficiencies. 

From  Rights  to  Revolution 

Once  the  Nation  of  Islam  sought 
salvation  through  court  challenges,  the 
legal  profession  and  other  prison  reform 
groups  streamed  in.  The  black  Muslims 
were  aided  and  abetted  by  a potent  civil 
rights  movement  that  had  established  im- 
portant precedents  for  using  the  courts  to 
challenge  the  color  line.  The  civil  rights 
movement  initially  focused  on  the  racial 
ills  of  the  Jim  Crow  South.  It  primed  the 
public  to  take  a hard  and  sympathetic  look 
first  at  penal  farms  in  the  South  and  then 
at  penal  facilities  elsewhere.  The  move- 
ment also  provided  important  legal  and 
other  resources  for  the  prisoners’  rights 
movement  that  emboldened  it. 

With  the  fitful  abolition  of  formal 
segregation  in  prisons  in  the  1960s  and 
the  barrage  of  legal  challenges  to  prison 
administration  and  penal  conditions,  a void 
in  prison  structures  and  authority  opened 
up.  U.S.  prisons  exploded,  paralleling  wider 
political  unrest  and  rioting  in  many  cities. 
For  much  of  the  1960s,  relations  between 
blacks  and  whites  in  prison  were  highly 
antagonistic.  The  massive  race  riot  in  San 
Quentin  prison  in  January  1967  exemplified 
this  antagonism  and  was  a major  turning 
point  for  the  prison  movement. 

Many  prisoners  acknowledged  the 
self-defeating  nature  of  the  San  Quentin 
riot.  Following  the  upheaval,  underground 
prison  publications  and  radical  ones  on 
the  outside  began  to  emphasize  the  need 
for  cross-racial  struggles  centered  on 
economic  issues.  They  began  to  challenge 
the  basic  legitimacy  of  prisons,  portray- 
ing them  as  an  extension  of  an  oppressive 
racial  and  class  structure.  This  was  a direct 
rebuke  to  the  Nation  of  Islam,  which  em- 
phasized strict  racial  segregation.  It  also 
was  a rebuke  to  the  civil  rights  movement, 
which  attacked  explicitly  racist  practices 
like  Jim  Crow  laws,  but  appeared  unable 
or  unwilling  to  indict  larger  social  and 
economic  structures  like  class. 

By  the  late  1960s,  prison  activism  in  the 
United  States  became  enmeshed  in  revolu- 
tionary causes  in  a way  not  seen  elsewhere. 
The  activities  of  the  more  radical  strands  of 


the  prison  movement  began  to  overshadow 
the  efforts  of  civil  rights  lawyers  and  other 
legal  groups  working  on  behalf  of  prison- 
ers. The  U.S.  prisoners’  movement  came 
to  be  seen  in  the  United  States  and  abroad 
as  a vanguard  of  a worldwide  liberation 
movement  for  oppressed  people,  especially 
people  of  color. 

Imprisoned  blacks  began  to  eschew 
the  separatist  stance  of  the  Nation  of 
Islam  and  started  forging  direct  ties  with 
the  white  radicals  associated  with  the 
New  Left  in  California  and  elsewhere. 
The  writings  and  charismatic  leadership 
of  Eldridge  Cleaver,  George  Jackson, 
Huey  Newton,  Martin  Sostre,  and  other 
imprisoned  blacks  and  Latinos  prompted 
the  New  Left  to  view  prison  issues  as 
central  to  wider  struggles  against  political 
and  economic  oppression.  Some  members 
of  the  New  Left  became  obsessed  with 
the  place  of  the  prison  in  larger  political 
struggles,  according  to  Cummins,  and  to 
idealize  prisoners. 

The  1968  unity  strikes  at  San  Quen- 
tin and  the  1970  rebellion  at  California’s 
Folsom  prison  were  dramatic  expres- 
sions of  the  new  political  and  interracial 
foundations  of  the  emerging  radical 
prison  movement.  As  John  Irwin  shows  in 
Prisons  in  Turmoil , the  San  Quentin  and 
Folsom  uprisings  had  significant  outside 
support  and  depended  on  interracial  co- 
alitions within.  In  their  wake,  incarcerated 
people  across  the  country  became  highly 
politicized. 

These  uprisings  and  the  prison  writ- 
ings of  famous  prisoners  like  George 
Jackson  helped  awaken  the  political 
consciousness  of  black,  Latino,  and  even 
white  prisoners.  Prisoners  set  up  their  own 
elaborate  alternative  education  systems. 
Many  black  and  Latino  prisoners  began 
to  regard  their  imprisonment  as  expres- 
sions of  racial,  ethnic,  and  economic 
oppression.  The  trials  and  tribulations 
of  notable  prisoners  and  defendants  like 
Eldridge  Cleaver,  George  Jackson,  and 
Angela  Davis  became  national  and  inter- 
national sensations.  Jackson’s  death  under 
disputed  circumstances  in  August  1971 
during  an  alleged  escape  attempt  further 
galvanized  prisoners  across  the  country 
and  spurred  the  infamous  uprising  and 
bloody  crackdown  at  New  York’s  Attica 
prison  in  September  1971. 

Even  in  the  aftermath  of  the  Attica 
bloodshed,  public  sympathy  for  prison- 
ers was  considerable.  The  Attica  uprising 
prompted  an  outpouring  of  public  and 
scholarly  interest  in  how  to  make  prisons 
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more  humane  and  in  how  to  reduce  the 
prison  population.  Public  opinion  seemed 
to  be  on  the  side  of  people  in  prison,  not 
the  prison  authorities.  A number  of  na- 
tional advisory  commissions  at  the  time 
called  for  a moratorium  on  prison  con- 
struction. Soon  after,  however,  the  public 
responded  by  recoiling  from  prisoners 
and  the  left. 

Victims  All 

The  U.S.  prisoners’  rights  movement 
helped  drive  a cleavage  between  victims 
of  crime  and  offenders  that  penal  con- 
servatives were  well  poised  to  exploit.  The 
racially  polarized  and  charged  atmosphere 
in  the  United  States  was  a potent  one 
for  creating  national  and  international 
celebrities  identified  with  racial  struggles, 
like  Martin  Luther  King,  Malcolm  X, 
Eldridge  Cleaver,  Bobby  Seale,  Angela 
Davis,  and  Huey  Newton.  Prominent  im- 
prisoned blacks  embraced  the  association 
between  race  and  prison.  As  Etheridge 
Knight  said  in  his  preface  to  a 1970  col- 
lection of  writings  by  black  prisoners:  “[T] 
he  whole  experience  of  the  black  man  in 
America  can  be  summed  up  in  one  word: 
prison.”  Victimhood  was  a central  theme 
of  The  Autobiography  of  Malcolm  X and 
other  prison  writings  by  prominent  blacks 
that  became  best-sellers. 

This  helps  explain  why  the  notion 
of  victimhood  became  such  a politically 
charged  issue  in  the  United  States.  In  other 
countries,  a movement  for  victims  could 
develop  without  first  needing  to  wrest 
control  of  the  idea  of  being  a victim  back 
from  prisoners,  many  of  whom  were  black, 
and  their  advocates.  Certain  prisoners  and 


former  prisoners  in  the  United  States 
became  towering  public  figures  unlike 
anywhere  else.  They  became  heroes— or 
outlaws-depending  on  your  point  of  view, 
who  staked  an  important  part  of  their 
identity  on  a claim  of  victimhood  based 
on  their  prison  experience.  This  greatly 
reduced  the  maneuverability  of  the  state 
to  engineer  a quiet  accommodation  with 
the  emerging  victims  of  crime  movement, 
as  happened  in  Britain,  that  would  not  pit 
crime  victims  against  offenders. 

Eric  Cummins  blames  the  revolu- 
tionary public  image  of  the  prisoners’ 
movement  for  its  rapid  demise  in  the  1970s. 
He  and  others  argue  that  the  New  Left’s 
romantic  vision  of  prisoners  and  their 
revolutionary  potential  was  costly.  It  di- 
vided the  prisoners’  movement  irreparably 
between  reformers 
and  revolutionar- 
ies. This  romantic 
revolutionary  vi- 
sion became  closely 
identified  in  the 
public’s  mind  with 
the  urban  guerrilla 
warfare  and  po- 
litical gangsterism 
of  groups  like  The 
Weathermen,  Black 
Panthers,  and  Sym- 
bionese  Liberation 
Army.  This  gave 
prison  administra- 
tors great  leeway 
to  crush  political 
activity  in  prisons 
by  terminating  edu- 
cation  programs; 


placing  greater  restrictions  on  reading  ma- 
terials (even  “disappearing”  whole  prison 
libraries);  intensifying  the  surveillance 
of  prisoners  (including  developing  clan- 
destine counterintelligence  operations  in 
prisons);  creating  more  maximum-security 
prisons  and  special  housing  units  to  segre- 
gate, isolate,  and  discipline  prisoners;  and 
abolishing  most  prison  organizations. 

In  the  U.S.  case,  the  initial  response 
to  the  unprecedented  prison  unrest  of  the 
late  1960s  and  early  1970s  was  a combi- 
nation of  repression  and  reform.  Over 
time,  reform  yielded  to  repression.  Other 
Western  countries  experienced  revolution- 
ary upsurges  in  the  1960s  and  1970s,  but 
they  ran  their  course  without  resulting  in 
a wholesale  lockdown  on  prison  activism 
and  without  reasserting  such  a divide 


Prisoner  Rights  Attorney 

Charles  Carbone,  Esq. 

“Justice  for  the  Incarcerated” 

Criminal  Appeals/Writs  & 
Parole  Lifer  Hearing/Appeals 

1 5 years  of  experience  in  prison  law 
with  ethical  and  winning  strategies. 

PMB  212 
3128  16th  Street 
San  Francisco,  CA  94103 

(California  cases  ONLY) 
www.prisonerattorney.com 


Get  Connected  1-866-205-6419 


Prison  Legal  News  9 July  2008 


Prison  Boom  (cont.) 


between  offenders  and  the  rest  of  society, 
especially  victims  of  crime. 

Capital  Punishment  and 
the  Carceral  State 

In  the  1970s,  the  death  penalty  cata- 
pulted to  the  center  of  debates  over  crime 
and  punishment  in  the  United  States  and 
remained  stubbornly  lodged  there,  deform- 
ing U.S.  penal  policies  and  disfiguring  U.S. 
society  in  ways  not  seen  in  other  Western 
countries.  By  the  1990s,  leading  candidates 
for  national  or  statewide  office  in  the 
United  States  rarely  opposed  the  death 
penalty.  Politicians  regularly  boasted  about 
their  willingness  and  indeed  eagerness  to 
carry  out  executions.  Capital  punishment 
was  critical  to  reframing  the  politics  of 
punishment.  It  fostered  the  consolidation 
of  the  conservative  victims’  movement  that 
stressed  victims’  rights  and  that  marginal- 
ized fundamental  questions  about  limits  to 
the  state’s  power  to  punish. 

Opportunistic  politicians  and  public 
officials  exploiting  the  death  penalty  for 
electoral  or  ideological  reasons  were  not 
the  only  reason  why  capital  punishment 
reshaped  the  broader  politics  of  penal 
policy.  A whole  host  of  legal  decisions 
and  legal  strategies  related  to  capital 
punishment  fortified  the  carceral  state  in 
subtle  but  profound  ways.  They  fostered 
a public  debate  around  the  death  penalty 
that  reinforced  wider  punitive  tendencies 
that  were  then  surfacing  in  the  United 
States  and  helped  them  take  root. 

The  battle  over  capital  punishment, 
initially  confined  to  the  courts,  helped 
to  enshrine  in  the  United  States  the  view 
that  popular  sentiments  and  passions  are 
paramount  in  the  formulation  of  penal 
policy.  Furthermore,  the  judicial  decisions 
and  legal  arguments  surrounding  capital 
punishment  over  the  last  three  decades 
or  so  helped  transform  the  death  penalty 
into  “the  ultimate  form  of  public  victim 
recognition,”  according  to  Berkeley  law 
professor  Jonathan  Simon,  something  it 
had  never  been  before  in  U.S.  history. 

The  Furman  v.  Georgia  408  U.S.  238 
(1972)  decision  was  a critical  moment 
not  just  for  capital  punishment  but  also 
for  the  construction  of  the  carceral  state. 
From  an  immediate  legal  and  legislative 
perspective,  the  most  noteworthy  aspects 
of  Furman  were  how  it  vacated  more  than 
600  sentences  and  spurred  a mad  dash 
by  dozens  of  state  legislatures  to  rewrite 
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their  capital  punishment  statutes  to  ad- 
dress the  objections  the  U.S.  Supreme 
Court  had  raised.  From  a political  point 
of  view,  the  ruling  is  significant  in  how 
the  fiercest  opponents  and  proponents  of 
capital  punishment  reframed  the  issue  in 
strikingly  similar  terms. 

The  four  dissenting  justices  in  Furman 
took  direct  aim  at  the  central  argument 
of  the  Legal  Defense  and  Educational 
Fund  of  the  National  Association  for 
the  Advancement  of  Colored  People 
(NAACP),  the  lead  counsel  in  the  case. 
The  dissenters  disputed  the  LDF’s  claim 
that  the  death  penalty  “is  a cruel  and 
unusual  punishment  because  it  affronts 
the  basic  standards  of  decency  of  con- 
temporary society”  and  is  at  odds  with 
public  opinion. 

The  dissenting  justices  denied  that 
the  American  public  had  repudiated  the 
death  penalty.  The  LDF  and  other  abo- 
litionists contended  that  it  had.  In  doing 
so,  both  opponents  and  proponents  ended 
up  legitimizing  popular  sentiment  as  an 
important  factor  in  the  making  of  penal 
policy.  The  battle  then  began  to  hinge 
on  how  to  measure,  shape,  and  interpret 
public  sentiment  on  capital  punishment 
and  other  penal  policies. 

This  dramatic  reframing  of  the  capi- 
tal punishment  issue  had  wider  political 
repercussions.  It  essentially  identified 
public  sentiment  as  the  main  political  ter- 
rain on  which  capital  punishment  would 
be  contested  and  on  which  the  carceral 
state  would  be  constructed  and  legitimized 
over  the  coming  decades.  Furthermore,  by 
failing  to  close  the  door  once  and  for  all 
on  the  death  penalty  by  declaring  it  un- 
constitutional under  all  circumstances,  the 
Supreme  Course  ensured  that  the  courts 
would  remain  the  main  forum  to  battle 
about  capital  punishment. 

The  political  and  legislative  response 
to  Furman  was  fast  and  furious.  Nearly 
three  dozen  states  quickly  enacted  new 
death  penalty  statutes,  and  leading  elected 
officials  and  politicians  began  to  stake  out 
stridently  pro-death  positions.  The  Fur- 
man decision  galvanized  such  a powerful 
political  backlash  not  merely  because  the 
Supreme  Court  had  ruled  that  the  death 
penalty  (as  then  practiced)  was  unconsti- 
tutional. Nor  because  the  abolitionists 
were  ill-prepared  to  battle  a backlash  they 
did  not  see  coming.  President  Richard 
Nixon,  former  governor  of  Georgia  Lester 
Maddox,  and  other  hard-liners  seized  this 
moment  to  make  an  issue  of  capital  pun- 
ishment. They  were  so  successful  because 


abolitionists  in  the  United  States  ended  up 
having  to  tread  a slippery  slope  of  public 
opinion  that  their  counterparts  elsewhere 
did  not  have  to  contend  with. 

Capital  punishment  was  abolished  by 
elected  officials  in  Canada  and  Western 
Europe  in  spite  of  public  opinion,  not  be- 
cause of  public  opinion.  In  the  U.S.  case, 
abolitionists  had  to  prove  in  the  courts 
that  public  sentiment  had  turned  decisive- 
ly against  capital  punishment,  a very  tall 
order.  As  state  legislatures  briskly  passed 
dozens  of  new  death  penalty  statutes,  as 
the  number  of  defendants  receiving  the 
death  penalty  increased  to  record  levels, 
and  as  public  opinion  polls  showed  that 
support  for  capital  punishment  was  the 
highest  in  two  decades,  it  was  hard  to 
make  a convincing  case  that  the  public 
had  rejected  the  death  penalty. 

Gregg,  Deterrence,  and 
Public  Opinion 

U.S.  opponents  of  the  death  penalty 
also  were  handicapped  because  another 
weapon  that  had  proved  so  powerful 
in  defeating  capital  punishment  else- 
where—the  hollowness  of  the  deterrence 
argument-was  neutralized.  In  the  United 
States,  private,  nongovernmental  studies 
demonstrating  that  the  death  penalty 
had  no  significant  deterrent  value  had 
to  compete  with  a cacophony  of  other 
arguments  about  the  death  penalty  and 
public  sentiment.  And  for  the  first  time 
in  many  decades,  the  anti-death  penalty 
movement  had  to  contend  with  growing 
elite  and  organized  public  support  for 
capital  punishment. 

Capital  punishment  in  the  United 
States  has  been  stubbornly  impervious  to 
rational  or  scientific  arguments  that  have 
been  its  undoing  elsewhere.  Canada  and 
Britain  made  considerable  investments 
in  publicly  financed  research  on  capital 
punishment  in  the  1950s  and  1960s.  This 
research  demonstrated  that  the  death 
penalty  does  not  deter  homicide.  Canada 
and  Britain  were  more  at  liberty  to  focus 
single-mindedly  on  the  deterrence  issue 
and  make  that  a central  feature  of  the 
national  debate  because  they  did  not  have 
to  contend  with  claims  about  how  the 
death  penalty  was  imposed  in  a racially 
discriminatory  manner.  Furthermore, 
concerns  about  crime  were  minimal  when 
the  deterrence  issue  became  prominent  in 
Canada  and  Europe  in  the  1950s.  So  the 
deterrence  question  took  center  stage  in 
a more  dispassionate  context. 

In  the  U.S.  case,  capital  punishment 
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burst  forth  as  a national  concern  in  the 
1970s  at  just  the  moment  when  the  num- 
ber of  homicides  was  escalating  in  this 
country.  Thus  it  became  easy  for  sup- 
porters of  the  death  penalty  to  blame  the 
de  facto  moratorium  on  executions  from 
the  mid-1960s  to  mid-1970s  for  the  rising 
homicide  rate  that  was  a source  of  grow- 
ing public  angst.  This  undermined  one 
of  the  most  powerful  arguments  against 
capital  punishment-and,  by  extension, 
the  carceral  state-i.e.,  that  harsher  penal- 
ties do  not  significantly  deter  people  from 
committing  crimes. 

The  Gregg  v.  Georgia  428  U.S.  153 
(1976)  decision,  which  essentially  rein- 
stated capital  punishment,  reaffirmed  the 
centrality  of  public  opinion  in  the  mak- 
ing of  penal  policy.  It  also  drew  public 
attention  to  the  deterrence  issue  at  an 
inauspicious  movement- when  escalating 
homicide  rates  coincided  with  the  nation’s 
de  facto  moratorium  on  executions.  So- 
phisticated statistical  studies  proving  the 
absence  of  any  significant  deterrent  effect 
had  great  difficulty  competing  with  these 
compelling  facts  on  the  ground  and,  as 
a result,  were  less  effective  in  restraining 
penal  populism.  As  in  a number  of  capital 
punishment  cases  before  and  since,  the  jus- 
tices demonstrated  in  Gregg  that  they  paid 
close  attention  to  public  opinion  polls,  to 
the  dismay  of  Justice  Thurgood  Marshall. 
In  his  dissent  in  Gregg,  Marshall  argued 
that  the  proper  yardstick  should  be  “the 
opinions  of  an  informed  citizenry.” 

Offenders  and  Victims  After  Gregg 

The  Gregg  decision  did  not  imme- 
diately prompt  the  expected  blood  bath. 
Executions  resumed  with  a trickle,  not  a 
gush.  A series  of  legal  decisions  soon  after 
Gregg , most  notably  Woodson  v.  North 
Carolina  428  U.S.  280  (1976)  and  Lockett 
v.  Ohio  438  U.S.  586  (1978),  accorded  de- 
fendants in  capital  cases  expansive  rights 
to  present  mitigating  evidence.  This  gave 
defense  attorneys  wide  leeway  to  portray 
capital  defendants  as  sympathetic,  tragic 
figures.  But  it  also  provided  an  opening 
for  penal  conservatives  to  claim  that  the 
legal  process  marginalized  the  grief  and 


grievances  of  victims’  families. 

From  about  1983  onward,  the  Su- 
preme Court  began  a hasty  retreat  from 
involvement  in  many  of  the  procedural 
details  of  the  administration  of  the  death 
penalty,  and  the  number  of  executions 
rapidly  escalated.  In  the  mid-1980s,  some 
Supreme  Court  justices  and  other  promi- 
nent public  officials  started  drawing  public 
attention  to  the  growing  backlog  of  people 
on  death  row  and  the  big  increase  in  the 
average  time  from  sentencing  to  execution. 
This  fueled  public  concern  that  the  courts 
were  bending  over  backwards  for  capital 
defendants  while  denying  victims  and 
their  families  justice.  It  reinforced  the  un- 
founded idea  that  imposition  of  the  death 
penalty  would  bring  about  “closure”  and 
thus  provide  some  significant  psychologi- 
cal comfort  to  victims’  families. 

In  response,  prosecutors  and  other 
state  officials  pushed  to  permit  the  in- 
troduction of  victim  impact  evidence  in 
capital  sentencing  hearings.  In  Booth  v. 
Maryland  482  U.S.  496  (1987)  and  South 
Carolina  v.  Gathers  490  U.S.  805  (1989), 
the  Supreme  Court  ruled  that  victim 
impact  evidence  was  inadmissible.  But  a 
few  years  later,  the  Court  reversed  itself  in 
Payne  v.  Tennessee  501  U.S.  808  (1991).  As 
a result,  courtrooms  in  both  capital  and 
noncapital  cases  became  dramatic  stages 
to  magnify  the  suffering  of  all  victims, 
the  immorality  that  taints  all  offenders, 
and  the  fundamental  antagonism  between 
victims  and  offenders.  This  was  a unique 
outcome  unparalleled  in  other  Western 
countries. 

All  of  this  helped  to  solidify  a view 
of  capital  punishment  and  other  penal 
sanctions  as  primarily  the  result  of  a 
contest  between  victims  and  offenders 
in  which  the  state’s  power  to  punish  was 
an  incidental  issue.  So  were  claims  about 
how  the  death  penalty  (and  the  legal  pro- 
cess more  broadly)  discriminated  against 
the  poor  and  people  of  color.  In  such  an 
atmosphere,  it  is  not  so  surprising  that  the 
courts  and  legislators  dismissed  sophisti- 
cated studies  demonstrating  the  racially 
discriminatory  manner  in  which  the  death 
penalty  is  imposed  and  the  absence  of  any 
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Prison  Boom  (cont.) 


significant  deterrence  effect. 

In  short,  some  of  the  legal  arguments 
to  which  the  abolitionists  appealed  were 
ambiguous  and  could  be  infused  with 
different  meanings.  Conservatives  appro- 
priated the  claim  about  the  importance 
of  public  sentiment  in  formulating  penal 
policy.  They  also  recognized  that  the  death 
penalty  had  enormous  potential  to  frame 
and  redirect  how  the  public  felt  about 
broader  social  and  political  changes  over 
the  last  three  or  four  decades. 

The  regulation  of  capital  punishment 
in  the  courts  had  powerful  spill-over 
effects.  It  helped  legitimize  the  conser- 
vative, zero-sum  view  of  victims  and 
offenders.  It  contributed  to  an  erosion  of 
the  separation  between  state  and  society 
in  the  making  of  penal  policy,  allowing 
blunt  measures  of  public  passions,  such 
as  opinion  polls,  to  be  accorded  a central 
role.  This  facilitated  the  prison  boom  by 
deflecting  attention  from  the  central  ques- 
tion of  what  are  the  limits,  if  any,  to  the 
state’s  power  to  punish  and  kill. 

Conclusion 

By  the  1990s,  the  political  consensus 
in  favor  of  get-tough  penal  policies  had 
become  a formidable  and  defining  feature 
of  contemporary  American  politics,  even 
as  the  extraordinary  extent  of  the  carceral 
state  remained  largely  invisible  and  unex- 
amined. The  tenacity  of  this  consensus 
should  not  lead  us  to  assume  that  leading 
politicians  and  their  allies  single-handedly 
propelled  the  prison  boom.  Just  because 
political  elites  desire  a certain  type  of 
social  control  (e.g.,  massive  imprisonment 
of  African  Americans  in  the  wake  of  the 
rebellions  of  the  1960s  and  the  deterio- 
rating economy  of  the  1970s)  or  seek  to 
fortify  their  electoral  base  by  exploiting 
law-and-order  concerns  does  not  mean 
they  automatically  get  what  they  want.  A 
variety  of  political  and  other  factors  can 
stymie  or  facilitate  their  goals.  Women’s 
groups,  prisoners’  rights  organizations,  and 
the  anti-death  penalty  movement  groups 
did  not  instigate  the  law-and-order  cru- 
sade, but  they  helped  propel  it  once  elites 
declared  war  on  crime  and  criminals. 

These  movements  are  not  to  blame 
for  the  rise  of  the  carceral  state  and  the 
consolidation  of  a powerful,  retributive 
victims’  rights  movement.  They  were  highly 
constrained  by  historical  and  institutional 
factors,  and  some  strokes  of  bad  luck  and 
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bad  timing.  In  some  cases,  they  may  have 
had  a real  choice  to  pursue  another  path. 
But  in  many  instances,  factors  beyond 
their  control  sharply  constricted  their 
options.  Their  immediate  political  and 
strategic  choices  had  many  long-term  neg- 
ative consequences,  some  of  which  could 
not  have  been  predicted  at  the  time. 

In  February,  2008,  at  a symposium 
commemorating  the  40th  anniversary 
of  the  landmark  Kerner  Commission 
report  on  the  racial  disturbances  that 
gripped  the  country  in  the  1960s,  former 
President  Bill  Clinton  characterized 
the  country’s  massive  penal  system  as 
perhaps  the  leading  civil  rights  issue  in 
the  United  States  today.  In  calling  for  a 
second  chance  for  people  who  break  the 
law,  Clinton  appeared  to  be  calling  for  a 
second  chance  for  himself.  His  remarks 
were  a begrudging  admission  that  he 
could  have  done  more  to  battle  the  “law- 
and-order  crowd”  who  “took  over”  in 
the  1990s — even  if  he  did  not  admit  how 
much  he  had  been  part  of  that  crowd. 

Law  and  order  was  a signature  issue  for 
Clinton  when  he  ran  for  president  as  a “new 
Democrat.”  As  president,  Clinton  pursued 
what  some  analysts  called  a “velvet  tongue, 
iron  fist”  approach  to  criminal  justice.  He 
employed  softer  language  than  Ronald 
Reagan  or  George  H.W  Bush  but  whole- 
heartedly endorsed  get-tough  proposals  for 
more  police,  more  prisons,  and  more  boot 
camps  that  were  virtually  indistinguishable 
from  his  Republican  predecessors. 

“Most  of  the  people  who  went  to 
prison  should  have  been  let  out  long 
ago,”  Clinton  conceded  at  the  sympo- 
sium. He  vowed  that  he  would  “spend 
a significant  proportion  of  whatever  life 
I’ve  got  left  on  the  earth  trying  to  fix  this 
because  I think  it’s  a cancer.”  Whether  he 
actually  does  so  remains  to  be  seen. 

Leading  politicians  did  not  single- 
handedly  create  the  carceral  state.  A 
change  of  heart  by  Bill  Clinton  and 
other  public  officials,  however  welcome, 
will  not  be  enough  to  reverse  the  prison 
boom.  In  rare  instances,  politicians  are 
moved  by  strong  personal  beliefs  to 
begin  emptying  their  prisons  and  jails. 
Early  in  the  20th  century,  England  under- 
went a major  decarceration,  prompted  in 
large  part  by  Winston  Churchill.  Dur- 
ing his  brief  tenure  as  Home  Secretary, 
Churchill  expressed  deep  skepticism 
about  what  could  be  achieved  through 
incarceration  and  quickly  came  to  believe 
the  prison  system  was  overused.  As  he 
once  said,  “The  mood  and  temper  of  the 


public  in  regard  to  the  treatment  of  crime 
and  criminals  is  one  of  the  most  unfailing 
tests  of  the  civilization  of  any  country.” 

Political  leadership  has  been  critical 
for  major  decarcerations  in  other  coun- 
tries. But  in  many  cases,  politicians  had 
to  be  pushed  by  the  public  and  experts  on 
crime  and  punishment  to  reverse  course. 
In  Finland,  the  small  group  of  experts 
involved  in  criminal  justice  in  the  1960s 
and  1970s  became  convinced  that  Finland’s 
high  incarceration  rate  was  a disgrace. 
They  provided  the  compelling  research  to 
demonstrate  that  Finland’s  rate  was  way 
out  of  line  with  other  European  countries 
and  unrelated  to  the  level  of  crime.  They 
reached  out  to  politicians,  civil  servants, 
and  the  public  by  arguing  that  criminal  jus- 
tice policy  had  to  be  seen  in  a wider  societal 
context.  That  view  was  captured  by  their 
slogan:  “Criminal  policy  is  an  inseparable 
part  of  social  development  policy.” 

So  far,  the  leading  presidential  candi- 
dates have  not  made  mass  incarceration  a 
central  issue.  Sen.  Barack  Obama  glancing- 
ly  addressed  the  civil  rights  implications  of 
mass  incarceration  in  an  address  at  Howard 
University  last  September.  But  he  generally 
has  not  focused  on  the  perils  of  the  carceral 
state.  Neither  has  Sen.  Hillary  Clinton. 
As  for  Sen.  John  McCain,  civil  rights  and 
criminal  justice  policy  are  not  among  the  15 
issues  the  presumptive  Republican  nominee 
highlights  on  his  Web  site.  But  America’s 
space  program  did  make  the  top  15. 

With  so  many  millions  somehow  en- 
meshed in  the  criminal  justice  system  and 
the  vast  political  silence  at  the  national 
level  about  them,  the  penal  policies  of 
the  United  States  have  a certain  taken- 
for-granted  quality.  Thirty  years  ago  it 
seemed  unimaginable  that  the  United 
States  would  be  imprisoning  its  people  at 
such  unprecedented  rates.  Today  it  seems 
almost  unimaginable  that  the  country  will 
veer  off  in  a new  direction  and  begin  to 
empty  and  board  up  many  of  its  prisons. 
Yet  as  Norwegian  criminologist  Thomas 
Mathieson  reminds  us,  “major  repressive 
systems  have  succeeded  in  looking  ex- 
tremely stable  almost  until  the  day  they 
have  collapsed.”  PI 

Marie  Gottschalk  is  a professor  of 
political  science  at  the  University  of  Penn- 
sylvania. She  is  also  the  author  of  The  Prison 
and  the  Gallows:  The  Politics  of  Mass  Incar- 
ceration in  America,  available  from  PLN for 
$28.95,  which  gives  a longer,  more  detailed 
explanation  of  the  prison  explosion  of  the 
past  30  years. 
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Arkansas  Law  Discloses  Legislators’  Business  Ties  to  State 


Of  concern  to  taxpayers  should 
be  the  private  business  interests 
of  their  legislators.  An  Arkansas  law  en- 
acted in  2007  requires  disclosure  of  those 
interests  when  a lawmaker  or  his  or  her 
spouse  owns  at  least  10  percent  of  a busi- 
ness that  contracts  with  the  state.  Under 
the  law,  Act  567  (HB  2662),  state  agencies 
are  required  to  disclose  any  current  such 
contracts  and  those  entered  into  within 
the  past  five  years. 

The  law  hit  its  mark.  The  largest  busi- 
ness interest  that  has  been  disclosed  involves 
a company  controlled  by  Senator  Percy 
Malone,  an  Arkadelphia  Democrat  and 
legislator  since  1995  who  is  president  and 
majority  stock  holder  of  W.P.  Malone,  Inc., 
which  owns  Pharmacy  Care  of  Arkansas. 
The  firm  operates  as  Allcare  Pharmacy. 

Allcare  provides  prescription  drugs 
and  other  medical  services  to  prisoners  in 
the  Arkansas  Department  of  Corrections 
through  a subcontract  with  Correctional 
Medical  Services  (CMS).  Malone  declined 
to  put  a monetary  value  on  the  business 
that  Allcare  does  with  CMS,  stating  such 


by  David  Reutter 

information  was  “proprietary.” 

Malone’s  company  engages  in  a signifi- 
cant amount  of  direct  business  with  state 
agencies,  too.  For  providing  prescription 
drugs  to  4,400  Medicaid  recipients,  Allcare 
was  paid  $2.89  million  in  the  last  fiscal  year. 
The  company  earns  an  additional  $200,000 
per  year  from  a contract  with  the  Arkan- 
sas Health  Center  at  Benton,  and  leases 
space  to  the  Dept,  of  Workforce  Services 
for  $15,200  annually.  Allcare  also  has  a 
$25,000  annual  pharmacy  contract  with  the 
Department  of  Human  Services. 

The  business  arrangements  are  all 
legal.  “As  a citizen  legislator,  I have  a 
right  as  much  as  anybody  to  bid,”  said 
Malone.  According  to  state  officials  the 
contracts  were  obtained  through  competi- 
tive bidding. 

Initially,  Malone  didn’t  indicate  on  his 
personal  financial  disclosure  report  that  he 
was  an  officer  of  a company  that  had  state 
contracts.  He  amended  his  report  in  April 
2008  after  an  article  in  the  Arkansas  Dem- 
ocrat-Gazette questioned  the  omission. 

Malone  is  not  the  only  legislator  to  do 


business  with  the  state  while  concurrently 
serving  as  an  elected  official.  Rep.  Barry 
Hyde  obtained  a $589,499  contract  to  build 
an  administrative  building  at  a University 
of  Arkansas  Division  of  Agriculture  sub- 
station. Further,  Rep.  Bruce  Maloch  is  the 
chief  operating  officer  for  Farmers  Bank  & 
Trust,  which  provides  banking  services  to 
Southern  Arkansas  University. 

“I  just  felt  that  if  you  are  a legislator 
and  doing  business  with  the  state,  you  need 
to  disclose  that,”  said  Rep.  Sid  Rosenbaum, 
who  sponsored  Act  567.  “All  legislators  I 
talked  to  thought  this  was  a good  idea.” 
The  law  was  not  intended  to  uncover 
contracts  with  any  specific  legislator  or 
business,  according  to  Rosenbaum. 

While  Act  567  is  useful,  the  disclosure 
of  business  interests  with  the  state  does 
not  prevent  lawmakers  from  voting  on 
legislation  that  protects  or  benefits  those 
vested  interests,  which  is  the  real  underly- 
ing concern. 

Sources:  www.nwanews.com , Arkansas 
Democrat-  Gazette 
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Every  issue  of  PLN  is  filled  with 
news,  court  rulings  and  investiga- 
tive reporting  on  prisons  and  jails  around 
the  country.  Periodically  we  like  to  bring 
readers  political  analysis  of  how  and  why 
the  current  phenomenon  of  mass  impris- 
onment came  about.  The  United  States 
stands  alone  in  the  world  today  with  the 
highest  number,  both  as  a percentage 
of  its  population  and  raw  numbers,  of 
prisoners.  It  is  important  to  keep  in  mind 
that  mass  imprisonment  is  a relatively 
recent  phenomenon.  As  recently  as  the 
mid  1970’s  the  US  prison  population  was 
around  300,000  where  it  had  remained 
largely  unchanged  since  the  mid  1920’s 
when  records  were  first  kept  though  the 
great  depression,  world  war  and  social  up- 
heaval. Indeed,  until  the  late  1960’s  it  was 
mostly  white  men  who  were  in  prison. 

Criminologist  Elliott  Currie  says 
that  mass  imprisonment  is  the  most  thor- 
oughly implemented  social  experiment  in 
US  history  and  I tend  to  agree.  Articles 
such  as  Marie  Gottschalk’s  on  the  cover 
of  this  month’s  issue  of  PLN  explores 
what  changed  and  what  happened  so  that 
the  US  became  the  world’s  prison  nation. 
We  will  bring  readers  similar  stories  in 
upcoming  issues.  If  you  like  Marie’s  ar- 
ticle you  should  definitely  read  her  book, 
The  Prison  and  the  Gallows , which  gives 
a much  fuller  and  very  well  footnoted, 
exploration  of  the  topic.  The  book  is 
available  from  PLN. 

Also  in  this  issue  of  PLN  is  an  in- 
terview with  John  Boston,  the  head  of 
the  Prisoner  Rights  Project  at  the  Legal 
Aid  Society  in  New  York  City.  This  is  an 
ongoing  series  of  interviews  by  Seattle 
free  lance  journalist  Todd  Matthews  with 
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From  the  Editor 

by  Paul  Wright 

the  many  people  who  have  dedicated  their 
professional  careers  representing  prison- 
ers and  advocating  on  their  behalf. 

Within  the  past  month  I attended 
two  important  conferences  as  a speaker. 
The  first  was  the  Stop  Max  conference  in 
Philadelphia  which  is  the  founding  con- 
ference designed  to  stop  the  proliferation 
of  super  max  prisons  and  close  down  the 
existing  ones.  It  was  a great  conference 
convened  by  Naima  Black  of  the  Ameri- 
can Friends  Service  Committee  and  it 
brought  together  hundreds  of  activists, 
lawyers,  former  prisoners  and  friends  and 
family  members  of  prisoners  to  organize  a 
campaign  to  end  control  units.  I spoke  on 
a panel  with  Angus  Love  of  the  Pennsyl- 
vania Institutional  Law  Project  and  David 
Fathi  of  Human  Rights  Watch  on  the  his- 
tory of  super  max  litigation  in  the  US. 

The  second  conference  I spoke  at  was 
at  the  legal  convention  of  the  National 
Organization  to  Reform  Marijuana  Laws 
(NORML)  in  Aspen,  Colorado.  My  pre- 
sentation was  on  the  rights  of  prisoners. 
This  is  only  some  of  the  presentations  on 
prison  topics  that  PLN  associate  editor 
Alex  Friedmann  and  I do  throughout  the 
year.  One  thing  I think  it  is  safe  to  say 
that  all  prisoner  rights  advocates  have  in 
common  is  that  we  are  opposed  to  the  war 
on  poor  drug  users  and  see  sentencing 
reform  for  all  crimes,  especially  drug  of- 
fenses, as  being  an  important  priority.  At 
the  NORML  conference  the  founder  and 
director,  Keith  Stroup,  received  an  award 
and  one  of  the  attendees  recalled  Keith’s 
optimism  that  marijuana  would  be  legal 


in  the  US  by  1978. 

Which  sadly  illustrates  some  of  the 
points  made  by  Marie’s  article  on  the 
cover  of  this  month’s  PLN  and  the  poverty 
of  electoral  politics  in  the  US.  When  I give 
presentations  on  crime  and  punishment  in 
the  US  I frequently  ask  audience  mem- 
bers if  they  personally  know  anyone  who 
believes  marijuana  should  be  a criminal 
offense.  Even  in  fairly  large  settings  with 
one  or  two  hundred  people  it  is  unusual 
for  more  than  one  or  two  people  to  raise 
their  hands  and  say  they  do.  Yet  there  is 
not  a single  politician  elected  to  statewide 
elected  office  anywhere  in  the  US  today 
who  publicly  supports  the  decriminaliza- 
tion of  marijuana  and  with  the  exception 
of  Jon  Corzine,  the  governor  of  New 
Jersey,  I am  not  aware  of  any  politician 
elected  to  statewide  office  who  opposes 
the  death  penalty. 

The  net  result  is  that  marijuana 
remains  illegal,  hundreds  of  thousands 
of  people  are  arrested  for  marijuana  of- 
fenses each  year  despite  the  fact  that  very 
few  Americans  even  believe  it  should  be 
illegal.  On  criminal  justice  issues  there  is 
a serious  and  true  disconnect  between  the 
American  electorate  and  its  rulers.  The 
paucity  of  criminal  justice  reform  even 
from  the  candidate  of  change  and  hope 
like  Senator  Obama  and  Senator  “straight 
talk”  McCain  are  worth  noting  in  this 
election  year.  Exploring  this  disconnect 
is  an  important  topic  since  the  corporate 
media  certainly  won’t. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe.  FJ 
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PEW  Public  Safety  Report:  Prisoncrats  Abuse  Their  Probation/Parole 
Violation  Powers  So  As  To  Stymie  Offenders’  Reentry  Into  Society 

by  Marvin  Mentor 


A November  2007  national  study 
by  the  PEW  Public  Safety  Per- 
formance Project  concluded  that  the  policy 
of  returning  parolees  and  probationers  to 
custody  for  other  than  new  offenses  has 
the  perverse  effect  of  frustrating  their 
reentry  into  society  and  their  emancipa- 
tion from  the  criminal  justice  system.  This 
result  is  not  merely  anomalous,  however, 
but  is  malevolently  driven  by  prisoncrats’ 
(1)  self-serving  financial  motivation  to  fill 
every  available  bed  and  (2)  dark  desire  to 
clandestinely  inflict  continuing  punish- 
ment on  past  offenders. 

The  purpose  of  the  report  is  to  pro- 
vide guidance  to  criminal  justice  policy 
makers  and  practitioners  when  grappling 
with  rising  prison  populations.  The  study 
focuses  on  the  distinction  between  returns 
to  custody  solely  for  technical  violations 
of  parole  or  probation  (discretionary  re- 
vocations) and  returns  for  new  offenses. 
Not  lost  on  the  authors  was  the  sharp 
increase  in  technical  revocations  at  a rate 
far  exceeding  that  for  new  criminal  com- 
mitments. The  other  key  observation  was 
that  technical  revocations  paradoxically 
only  thwarted  the  public  objective  of  suc- 
cessfully reintegrating  felons  into  society 
and  getting  them  off  prison  rolls. 

First,  the  report  notes  that  some 
states  appear  to  have  a high  rate  of  tech- 
nical violations  while  others  do  not.  Even 
within  a state,  large  variances  between 
regions  appear.  Plainly,  whatever  rules 


exist  for  violations  are  being  applied  too 
subjectively,  “raising  questions  about 
evenhandedness  and  fundamental  fair- 
ness.” But,  hopefully,  the  authors  note, 
this  also  suggests  an  “opportunity  to  be 
more  strategic  in  using  the  power  to  revoke 
release.” 

Recognized  root  causes  for  viola- 
tions are  substance  abuse,  indigence,  and 
poor  job  skills/education.  Other  common 
handicaps  include  lack  of  a stable  resi- 
dence, pendant  court  fees/restitution,  and 
support  payments  for  dependents.  When 
an  ex-prisoner  is  struggling  to  regain  his  or 
her  footing  in  the  community,  reformation 
hurdles  can  thus  become  self-defeating. 

The  results  are  both  predictable  and 
real.  The  number  of  state  prisoners  in  the 
U.S.  quadrupled  between  1980  and  2006, 
to  1 .55  million.  The  number  of  releases  to 
parole  in  2003  was  656,320,  a 50%  increase 
since  just  1990.  Add  to  that  the  4.2  mil- 
lion people  on  probation  (up  from  just  3 
million  in  1995),  and  one  has  a huge  base 
of  prisoners  poised  to  fail  again  if  there 
is  no  aid  to  their  recovery. 

Most  significantly,  of  the  increase 
in  prison  population  between  1992  and 
2001,  fully  60%  was  from  reincarceration 
of  technical  parole  violators.  Likewise, 
probationers  who  violated  and  were  sent 
to  prison  increased  50%  between  1990  and 
2004,  to  330,000  prisoners.  Mirroring  the 
human  misery  index  is  the  national  prison 
cost  growth,  from  $6  billion  in  1982  to  $39 


billion  today.  Presently,  California  alone 
faces  a $14  billion  state  budget  deficit. 
Simultaneously,  they  are  looking  over 
their  shoulders  at  a determined  three- 
judge  federal  panel  that  is  poised  to  slash 
California’s  prison  population  to  permit 
healthcare  and  mental  health  treatment  to 
rise  to  constitutional  standards. 

The  authors  suggest  new  strategic 
approaches  to  reducing  prison  overpopu- 
lation. One  is  close  collaboration  between 
the  revocation  authority  (the  courts)  and 
the  supervising  authority  (parole  agents). 
A second  is  to  redefine  the  goals  of  such 
supervision  so  as  to  make  the  agents  re- 
sponsible not  for  returning  the  prisoners 
to  prison,  but  rather  for  making  them 
succeed,  using  a system  of  positive  incen- 
tives. The  overarching  premise  is  that  one 
must  first  want  prisoners  to  get  past  the 
revolving  door  of  the  criminal  justice 
system.  Next  should  come  a coordinated 
and  graduated  series  of  incentives  and 
rewards  for  succeeding  in  this  goal.  Only 
then  will  technical  violation  “recidivism,” 
presently  a cruel  artifact  of  prisoncrats, 
fade  into  the  sunset.  Not  discussed  is 
simply  ending  parole  supervision  and 
instituing  true  determinate  sentencing 
where  prisoners  are  simply  released 
after  discharging  their  sentences.  See: 
When  Offenders  Break  the  Rules:  Smart 
Responses  to  Parole  and  Probation  Vio- 
lations, PEW  Center  on  the  States,  No. 
3,  November  2007. 
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Child  Abuse  Abounds  in  Wilderness  and  Boot  Camp  Programs 


On  October  10,  2007,  the  U.S. 
Government  Accountability 
Office  (GAO)— a federal  governmental 
entity  that  audits,  evaluates  and  investi- 
gates for  Congress-released  a report  on 
residential  treatment  programs  (RTPs) 
entitled  Concerns  Regarding  Abuse  and 
Death  in  Certain  Programs  for  Troubled 
Youth.  The  report  revealed  widespread 
incidents  of  sometimes  fatal  child  abuse 
among  the  programs. 

The  numbers  in  the  report  are  heart 
wrenching.  Even  though  the  GAO  admitted 
that  the  report  might  not  be  comprehensive 
due  to  a lack  of  any  national  regulatory 
agency,  Web  site  or  clearinghouse  for  regu- 
lating the  programs  or  reporting  abuse  of 
program  participants,  it  found  allegations 
of  child  abuse  involving  1,619  staff  mem- 
bers in  33  states  occurred  between  1990 
and  2007.  These  cases  were  discovered  by 
searching  the  Internet  for  Web  sites  mak- 
ing child  abuse  allegations,  reviewing  the 
National  Child  Abuse  and  Neglect  Data 
Systems,  and  reading  relevant  federal  and 
state  civil  and  criminal  court  documents. 
Because  of  the  methodology  of  collecting 
information,  it  was  impossible  to  tell  the 
difference  between  public  and  private  pro- 
grams, so  allegations  involving  both  types 
of  programs  were  presented  together.  The 
report  also  examined  in  detail  ten  cases 
where  participants  in  private  programs 
died  and  all  legal  proceedings  had  been 
completed. 

Three  overlapping  types  of  residen- 


by  Matt  Clarke 

tial  treatment  programs  were  included  in 
the  study:  Wilderness  Therapy  Programs 
(WTPs)  and  boot  camps  emphasize 
removal  from  “distractions”  and  “temp- 
tations” of  modern  life,  forcing  the  teens 
to  focus  on  themselves  and  relationships. 
WTPs  place  the  teens  into  primitive  con- 
ditions, teach  basic  wilderness  survival, 
require  physically  strenuous  activities 
such  as  multi-day  hikes  and  require  par- 
ticipants to  keep  a journal  while  in  the 
program.  The  journals,  which  are  read 
by  staff,  are  used  in  individual  and  group 
therapy.  Boot  camps  use  strict  discipline 
and  military-style  regimentation  as  their 
dominant  principles.  Often  they  empha- 
size austere  living  conditions  and  severely 
limit  the  personal  property  allowed  to 
participants.  The  third  type  of  program, 
boarding  schools  or  academies,  generally 
offer  academic  education  and  often  in- 
clude security  fencing  and  other  measures 
designed  to  keep  unwilling  participants 
from  leaving  the  facilities.  Each  type  of 
program  may  include  elements  of  the 
other  types  and  some  programs  include 
separate  wilderness  therapy,  boot  camp 
and  boarding  school  options.  Most  of 
the  programs  offer  ancillary  services,  in- 
cluding transportation  services  in  which 
a group  of  staff  members  transport  the 
unwilling  teen  to  the  program  to  prevent 
flight  by  the  teen  should  the  teen  discover 
the  parents’  intent.  Each  program  has  one 
common  denominator-the  participants 
are  not  free  to  leave-they  are  prisoners. 


The  report  found  an  appalling  lack 
of  coordinated  regulation  of  RTPs.  Some 
states  require  licensing  of  RTPs,  other 
have  no  oversight  of  the  programs.  In 
some  of  the  license-requiring  states,  the 
licensing  function  is  centralized  in  one 
agency,  in  others  it  is  spread  among  sev- 
eral agencies.  There  are  no  federal  laws 
to  define  and  regulate  these  programs 
although  three  federal  agencies  administer 
programs  that  can  provide  funds  to  states 
to  support  some  RTPs. 

Some  of  the  programs  limited  par- 
ticipant’s intake  of  food  and  water  while 
requiring  them  to  engage  in  physically 
strenuous  activities.  Some  programs  mis- 
represented the  qualifications  of  instructors, 
staff  to  participant  ratio  and  ability  of  the 
program  to  deal  with  special  needs  children 
(e.g.  those  with  medical  problems  such  as  a 
prior  head  injury  or  psychological  problems 
such  as  suicidal  tendencies)  or  medical 
emergencies.  Often  serious  medical  con- 
ditions were  shrugged  off  by  staff  who 
believed  the  teen  was  “faking  it”  to  get 
out  of  the  program.  Lack  of  adequate 
nourishment  was  also  a theme  in  many 
of  the  allegations  of  abuse.  One  program 
gave  participants  who  were  involved  in  a 
multi-day  hike  only  one  apple  for  break- 
fast, a carrot  for  lunch  and  a bowl  of 
beans  for  dinner. 

One  of  the  saddest  aspects  of  the 
report  is  that  parents  paid  huge  “tuition 
fees”  to  the  programs  to  have  their  children 
abused.  Frequently  they  had  to  take  out  a 
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second  mortgage  to  pay  between  $164.00 
and  $438.00  per  day.  The  programs  claimed 
these  funds  paid  for  highly-trained  staff 
and  state-of-the-art  equipment,  but  of- 
ten this  was  not  the  case.  The  ten  deaths 
studied  by  the  GAO  revealed  a pattern  of 
poorly-trained  staff  and  inadequate  facili- 
ties that  lead  to  the  teens’  deaths. 

A typical  scenario  in  the  death  cases 
was  as  follows:  a teen  participant  falls 
ill  due  to  dehydration,  malnourishment, 
hyperthermia  (excessive  body  heating) 
or  complications  from  a spider  bite.  The 
staff  ignores  the  teen’s  medical  condition 
(which  can  include  dizziness,  vomiting, 
eating  dirt  and/or  soling  oneself)-often 
for  days-until  the  teen  collapses.  Some- 
times the  staff  continue  to  believe  the 
teen  is  “faking”  until  there  is  no  pulse 


detectable.  Finally,  emergency  medical 
help  is  summoned  (or  not,  if  the  teen  is 
in  the  wilderness  and  the  staff  has  failed 
to  bring  along  qualified  medical  person- 
nel, a first-aid  kit  or  a radio).  However, 
the  medical  help  arrives  too  late  and  the 
teen  is  dead  or  dies  soon  thereafter.  This 
describes  seven  of  the  ten  death  cases 
investigated.  The  other  three  involved  a 
suicide  after  staff  ignored  self-mutilation 
and  known  suicidal  tendencies;  a fatal 
fall  on  a dangerous  hike  which  had  been 
understaffed  and  not  scouted  in  advance; 
and  a fatal  injury  caused  by  staff  who 
held  the  teen  face-first  on  the  ground  for 
45  minutes  until  a major  blood  vessel  in 
the  teen’s  neck  ruptured. 

An  interesting  GAO  finding  was 
that  the  owners  and  staff  involved  in  the 


deaths  of  program  participants  were  rarely 
prosecuted  for  crimes.  Often  they  closed 
the  program  only  to  open  another  under  a 
different  name  in  a different  state  or  go  to 
work  for  another  program.  One  program 
owner  was  involved  in  three  of  the  ten 
death  cases  investigated  by  the  GAO. 

All  in  all,  the  situation  in  the  programs 
was  well  summed  up  by  Rep.  George  Mill- 
er, D-CA,  Chair  of  the  House  Committee 
on  Education  and  Labor  and  sponsor  of 
a bill  intended  to  encourage  the  states  to 
regulate  RTPs. 

“This  nightmare  has  remained  an 
open  secret  for  years,”  said.  Miller.  “Con- 
gress must  act,  and  it  must  act  swiftly.”  The 
report  is  available  on  PLN’s  website. 

Additional  Source:  USA  Today. 
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Squalor,  Corruption  Cause  Cancellation  of  GEO  Group’s  TYC  Contract 


hen  Texas  Youth  Commission 
(TYC)  ombudsman  Will  Har- 
rell toured  the  privately-operated  Coke 
County  Juvenile  Justice  Center  in  Bronte, 
Texas  on  September  24,  2007,  he  found 
children  sleeping  on  dirty  bed  sheets, 
walls  covered  with  smeared  feces,  urine- 
stained  walls  around  toilets,  excrement 
in  the  shower  area  and  reports  of  insects 
in  the  food. 

His  report  also  noted  that  some 
youths  were  confined  in  “malodorous 
and  dark”  solitary  confinement  for  up 
to  five  weeks  and  only  let  out  for  show- 
ers. Several  juveniles  at  the  Coke  County 
facility,  which  was  described  as  a “violent 
campus,”  had  requested  to  be  placed  in 
segregation  for  their  own  safety. 

Prisoners  at  the  juvenile  center  ranged 
in  age  from  1 3 to  21 , and  Harrell  described 
them  as  “desperate”  to  lodge  complaints 
during  his  visit.  His  investigators  noticed 
that  youths  in  solitary  confinement  were 
“educated”  by  teachers  who  slipped 
crosswords  and  math  puzzles  under  the 
cell  door.  His  report  also  referred  to  the 
regular  school  program  as  a place  where 
students  simply  sat  in  front  of  computers. 
“I  usually  leave  these  facilities  sad,”  said 
Harrell.  “I  left  that  one  mad.” 

What  made  his  report  so  surprising 
was  that  the  prison  had  operated  for 
years  without  raising  any  eyebrows;  it 
had  even  been  named  contract  facility 
of  the  year,  twice.  The  problems  at  Coke 
County  came  to  light  about  8 months 
after  TYC  was  rocked  by  a major  scan- 
dal involving  the  sexual  molestation 
of  children  in  state  custody  by  two  top 
officials.  [See:  PLN,  Feb.  2008,  p.l]. 
When  state  lawmakers  discovered  that 
the  allegations  of  sexual  misconduct  had 
been  ignored  for  years,  and  that  the  two 
accused  TYC  officials  had  been  fired  but 
not  prosecuted,  the  legislature  did  a ma- 
jor housecleaning  of  both  personnel  and 
security  issues  in  Texas’  juvenile  justice 
system  - or  so  it  thought. 

“We  asked  the  question  at  our  last 
hearing,  were  the  kids  safer?”  said  state 
Rep.  Jerry  Madden.  “The  answer  we  got 
was  yes.  It  appears  to  me  that  some  of 
them  were  not.” 

TYC  Executive  Director  Dimitria  D. 
Pope  visited  the  Coke  County  Juvenile 
Justice  Center  just  days  after  Harrell  made 
his  report.  Her  reaction  was  to  immedi- 

July  2008 


by  Gary  Hunter 

ately  cancel  the  state’s  contract  with  GEO 
Group,  Inc.,  the  private  prison  contractor 
that  operated  the  facility.  GEO  (formerly 
Wackenhut  Corrections)  had  run  the  cen- 
ter since  it  opened  in  1994.  Over  the  last 
year  the  state  had  renewed  its  contract  on 
a month-to-month  basis  at  an  annual  cost 
of  $8  million. 

Initially  GEO  officials  protested  the 
contract  cancellation,  asserting  that  the 
facility  was  a model  prison.  Company 
officials  relented,  however,  after  Sen.  John 
Whitmire  suggested  that  the  matter  be 
submitted  to  a public  hearing. 

“If  GEO  thinks  they’ve  been  treated 
unfairly,  let’s  have  a public  hearing  and 
look  at  all  the  photographs  and  videos  [of 
the  Coke  County  prison]  and  let  the  public 
decide,”  said  Whitmire,  who  accused  GEO 
lobbyists  of  trying  to  influence  lawmakers 
to  question  the  TYC’s  findings.  “They’ve 
run  a very  poor  facility  that  probably  vio- 
lates the  youths’  civil  rights....  Kids  were 
stepping  in  their  own  feces.  The  sheets 
were  such  that  a cat  or  dog  wouldn’t  sleep 
on  them.” 

State  inspectors  found  that  laundry 
services  at  the  prison  were  grossly  defi- 
cient, and  that  some  youths  were  forced 
to  defecate  in  plastic  bags  because  the 
plumbing  in  their  cells  wasn’t  working 
properly. 

GEO  spokesman  Pablo  Paez  com- 
mented, “We  believe  we  have  provided 
quality  services  for  the  Texas  Youth  Com- 
mission for  many  years.”  However,  those 
services  have  included  a rocky  history  at 
the  Coke  County  prison  - such  as  the 
2006  suicide  of  Robert  Shulze,  19,  who 
was  not  placed  on  suicide  watch  despite 
threats  of  self-harm;  the  2004  death 
of  17-year-old  John  Rodriguez,  who 
received  inadequate  medical  treatment; 
the  hiring  of  a registered  sex  offender  by 
GEO  to  work  at  the  facility;  and  a sexual 
abuse  scandal  in  1999  involving  numerous 
female  juveniles,  which  led  to  criminal 
convictions  of  two  GEO  employees  and  a 
lawsuit  against  the  company  that  resulted 
in  a confidential  settlement.  [See:  PLN, 
Aug.  2000,  p.l]. 

Yet  based  on  the  state’s  recent  qual- 
ity assurance  evaluations  of  the  Coke 
County  prison,  Mr.  Paez’s  statement  ap- 
pears to  be  valid.  In  February  2007  the 
GEO-run  juvenile  center  was  awarded 
a 97.7  percent  compliance  rating.  Plus  it 


was  named  contract  facility  of  the  year  in 
1999  and  2005. 

Those  ratings  apparently  misled  state 
lawmakers  until  it  was  pointed  out  that  the 
TYC  employees  responsible  for  evaluat- 
ing the  prison  had  previously  worked  for 
GEO  Group. 

Quality-assurance  monitors  Brian 
Lutz  and  David  Robertson,  and  their 
supervisor,  Valerie  Jones,  had  been  em- 
ployed by  GEO  before  they  were  hired  by 
the  TYC  and  assigned  to  the  Coke  County 
facility.  Patti  Frazee,  a clerk  with  the  mon- 
itoring unit,  had  also  worked  for  GEO. 
All  four,  plus  three  other  unnamed  TYC 
employees,  were  fired  after  conditions  at 
the  juvenile  center  became  known. 

“It  was  incestuous,”  Dimitria  Pope 
said  of  the  monitors’  former  relation- 
ship with  GEO.  She  assured  that  such  a 
mistake  would  not  happen  again.  “There 
was  a significant  breakdown.  That  will 
be  totally  restructured.”  TYC’s  acting 
director  of  quality  assurance,  Elizabeth 
Lee,  resigned  the  same  week  that  GEO’s 
contract  was  canceled. 

“I  think  it’s  outrageous,”  stated  Sen. 
Whitmire.  “It  just  confirms  what  many  of 
us  suspected  - that  there  was  too  close  a 
relationship  between  the  TYC  employees 
and  the  GEO  employees.” 

Evidence  of  other  conflicted  interests 
became  apparent  when  state  Rep.  Drew 
Darby  voiced  his  opinion  on  the  Coke 
County  situation.  Rather  than  express 
outrage  at  the  abuse  of  juvenile  offenders 
at  the  for-profit  facility,  Darby  was  angry 
about  Pope’s  decision  to  immediately  close 
the  prison,  which  cost  his  constituents 
jobs.  He  accused  TYC  of  punishing  Coke 
County  residents  for  what  he  called  the 
agency’s  own  failings. 

The  GEO  facility  in  Bronte  was  the 
town’s  second  largest  employer;  its  largest 
employer,  the  school  district,  received  a 
third  of  its  $6  million  budget  to  provide 
educational  services  to  youths  at  the  pris- 
on. When  GEO’s  contract  was  canceled  on 
October  2, 2007,  all  197  juvenile  offenders 
were  removed.  The  center’s  closure  re- 
sulted in  a loss  of  approximately  140  jobs, 
plus  21  at  the  Bronte  school  district. 

The  impact  of  the  Coke  County 
scandal  may  be  just  beginning  for  GEO. 
State  lawmakers  have  requested  that  all  of 
the  company’s  other  prisons  be  checked. 
“I  think  from  what  I’ve  learned  about  the 
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operation  in  Coke  County,  [it]  warrants  a 
review  of  their  entire  operations  ...”  said 
Sen.  Whitmire.  GEO  Group  operates 
seven  facilities  in  Texas  that  house  adult 
state  prisoners,  under  contracts  valued  at 
$44  million. 

Further,  GEO  is  being  sued  by  seven 
former  and  current  TYC  prisoners  who 
allege  they  were  sexually  abused  by  a 
registered  sex  offender  who  worked  as 
a night-shift  guard.  The  GEO-employed 
guard,  David  Andrew  Lewis,  was  fired  in 
March  2007  after  state  officials  learned 
he  had  a prior  sex  offense  conviction. 
“He  just  came  in  and  started  chok- 
ing me,  and  getting  on  top  of  me,  and 
grabbing  my  hands  and  pulling  them 
behind  my  back  and  stuff  like  that,  and 
grabbing  me  in  private  areas,”  one  of 
the  juveniles  stated.  Another  plaintiff  in 
the  case  said  Lewis  allowed  other  youths 
into  his  cell  and  watched  while  they 
sodomized  him  with  a broom  handle. 
The  lawsuit  is  ongoing.  See:  Johnson  v. 
GEO  Group , U.S.D.C.  WD  Texas,  Case 
No.  5:07-cv-00983-FB. 

In  regard  to  the  many  problems  at 
Coke  County,  Sen.  Whitmire  stated,  “If 
that  can  happen  in  the  TYC ...  what  about 
the  other  agencies  that  confine  individu- 
als?” He  went  on  to  note  that  “it  is  very 
simple  that  the  monitors  were  not  doing 
their  job  and  there  was  a human  failure,” 
and  asked  “who’s  monitoring  the  moni- 
tors?” 

It  is  interesting  to  note  that  Sen. 
Whitmire  and  Rep.  Jerry  Madden  had 
received  campaign  contributions  from 
GEO  in  the  past.  Both  legislators  head  up 
the  Corrections  Committees  in  the  Senate 
and  House,  respectively.  Madden  received 
$2,500  from  GEO  Group  in  2005-2006; 
Whitmire  received  $2,000  in  2003-2004. 
Madden’s  predecessor,  Rep.  Ray  Allen, 
received  $3,500  from  the  private  prison 
firm  in  2003-2004;  he  is  now  employed  as 
a GEO  lobbyist. 

State  Senator  Juan  Hinojosa  was  ada- 
mant about  his  distrust  of  GEO  Group 
and  other  private  prison  firms.  “It’s  a myth 
that  the  private  sector  does  a better  job 
than  government  [at  running  prisons],”  he 
said.  “They’re  there  to  make  a profit  and 
they’ll  cut  corners,  and  they’ll  cut  back  on 
services  and  they’ll  many  times  look  the 
other  way  when  abuse  is  taking  place.” 

Indeed,  GEO  representatives  report- 
edly admitted  that  because  the  company 
had  a month-to-month  contract  with  the 
state,  it  was  not  going  to  invest  in  im- 
provements at  the  Coke  County  facility. 
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Also,  the  warden  at  the  prison  said  GEO’s 
corporate  office  “did  not  respond  to  many 
of  his  purchasing  needs.” 

Sen.  Hinojosa  admonished  his  col- 
leagues that  GEO’s  deficiencies  would 
have  been  immediately  obvious  with  an 
Internet  search.  “We  should  not  sign 
contracts  with  these  companies,”  he 
stated.  TYC  Executive  Director  Dimitria 
Pope  agreed.  “GEO  should  be  ashamed,” 
she  said,  “and  anyone  who’s  rallying 
behind  GEO  should  ...  hold  their  head 
in  shame.” 

The  shake-up  at  the  TYC  continues. 
Pope  resigned  on  February  12,  2008;  ac- 
cording to  news  reports,  she  would  have 
been  fired  if  she  hadn’t  quit.  Her  removal 
was  at  the  request  of  TYC  Conservator 
Richard  Nedelkoff,  who  wanted  “new 
direction  [and]  new  leadership”  at  the 
agency.  Pope,  who  previously  spent  20 
years  with  the  Texas  Dept,  of  Criminal 
Justice,  had  been  criticized  for  approv- 
ing a controversial  policy  that  expanded 
the  use  of  pepper  spray  on  juveniles.  The 
policy  was  withdrawn  after  being  chal- 
lenged in  court.  As  of  June  2008,  no  new 
executive  director  for  the  TYC  had  been 
appointed. 

Other  recent  changes  at  the  TYC  in- 
clude the  formation 
of  an  Office  of  In- 
spector General  - an 
office  created  by  the 
state  legislature  last 
year.  Additionally, 
the  TYC  now  has  a 
Special  Prosecution 
Unit  that  works  with 
district  attorney’s 
offices  in  criminal 
cases  arising  at  juve- 
nile facilities.  From 
December  2007  to 
February  2008,  the 
Unit  assisted  in  37 
cases  involving  staff 
misconduct.  The 
Youth  Commission 
has  also  established 
a toll-free  hotline  to 
report  abuse. 

Every  sixty  days, 

TYC  Conservator 
Nedelkoff  issues  a 
report  on  the  status 
of  improvements  in 
the  agency.  His  most 
recent  report,  dated 
May  15,  2008,  cites 
the  development  of 


“Rapid  Response  Teams”  assigned  to 
facilities  where  problems  are  identified; 
the  signing  of  an  agreement  with  the 
U.S.  Department  of  Justice  to  improve 
operations  at  the  Evins  Regional  Juvenile 
Center;  pay  increases  to  attract  additional 
TYC  employees,  to  raise  staffing  levels; 
and  the  installation  of  a total  of  7,150 
surveillance  cameras  at  TYC  prisons,  with 
another  5,368  cameras  to  be  installed  by 
August  31,  2008. 

There  has  been  another  significant 
change  since  abysmal  conditions  at  the 
Coke  County  Juvenile  Justice  Center  were 
revealed:  GEO  Group  no  longer  operates 
any  TYC  facilities.  The  company  still  owns 
the  Coke  County  prison,  however,  and 
hopes  to  use  it  to  house  state  or  federal 
offenders  - not  that  GEO’s  past  record 
of  dealing  with  adult  prisoners  is  much 
better.  PI 

Sources:  Austin  American- Statesman,  As- 
sociated Press,  CBS  11  TV,  Coke  County 
Juvenile  Justice  Center  Audit,  Dallas 
Morning  News,  Houston  Chronicle,  KRIS- 
TV,  www.lubbockonline.com,  New  York 
Times,  San  Angelo  Standard  Times,  San 
Antonio  Express  News,  www.wfaa.com, 
Austin  Chronicle 


CENTER  FOR 

HEALTH 

JUSTICE 

(formerly  CorrectHELP) 

Announces 

A National  HIP  & Hepatitis 
Information  Hotline  for  Prisoners 


Have  questions  about  HIV  or  Hepatitis? 

Heed  Information  on  treatment? 

Heed  help  in  accessing  serdices  after  release? 


Call:  (323)  622*3836 
Tues  / Wed  / Thurs  / Fri 
9 fl.M.  to  4 p.m.  Pacific 
12  P.M.  to  7 p.m.  Easterh 


We  accept  col lect  calls  from 
any  prison  or  Jail  facility! 
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A Long  Road  Toward  Reform:  An  Interview  with  John  Boston , 
Director  of  the  Prisoners’  Rights  Project  of  the 
New  York  City  Legal  Aid  Society 


For  New  York  City  attorney  John 
Boston,  law  school  was  a calling 

of  sorts. 

“I  went  to  law  school  because  legal 
work  seemed  to  be  a viable  way  to  miti- 
gate the  abuses  of  oppressive  institutions, 
of  which  the  criminal  justice  system  was 
and  is  a prime  example,”  says  Boston,  who 
graduated  from  Vanderbilt  University  in 
the  early-1970s,  and  moved  to  New  York 
City  in  1972  to  attend  law  school  at  New 
York  University  “I  became  involved  in 
prisoners’  rights  work  in  law  school  for 
that  reason.” 

After  a brief  post-university  research 
job,  he  joined  the  Legal  Aid  Society,  the 
nation’s  oldest  and  largest  provider  of 
legal  services  to  the  indigent.  According 
to  its  Web  site,  the  organization  provides 
free  legal  assistance  to  New  Yorkers  who 
live  at  or  below  the  poverty  line,  and 
otherwise  could  not  afford  an  attorney. 
Boston  has  worked  at  Legal  Aid  for  32 
years,  and  today  serves  as  director  of  the 
Prisoners’  Rights  Project  (PRP),  where 
he  supervises  nine  attorneys  and  three 
paralegals  who  advocate  for  prisoners’ 
rights  and  legislative  reform  in  New  York 
jails  and  prisons. 

Prison  Legal  News  interviewed  Bos- 
ton, 59,  to  discuss  the  Legal  Aid  Society 
and  PRP,  his  work  on  prisoners’  rights 
issues,  and  some  of  the  landmark  cases 
that  have  crossed  his  desk. 

When  and  why  was  the  Prisoners’ 
Rights  Project  (PRP)  formed,  and  what  is 
its  relationship  or  connection  to  the  Legal 
Aid  Society  in  New  York  City? 

The  Prisoners’  Rights  Project  is  one 
of  several  “law  reform  units”  of  New  York 
Legal  Aid.  It  is  presently  part  of  the  Civil 
Division  of  Legal  Aid.  It  was  initially 
formed  as  a branch  of  the  Criminal  Ap- 
peals Bureau  of  Legal  Aid  in  1971,  with 
funding  from  the  federal  Law  Enforce- 
ment Assistance  Administration.  Yes, 
that’s  right  — a Republican  administration 
once  handed  out  money  to  civil  rights  law- 
yers to  sue  prison  officials  to  make  them 
obey  the  law,  understanding  that  that  is 
part  of  law  enforcement.  I guess  they’ve 
forgotten  that. 

When  you  look  back  at  PRP’s  work 
over  the  past  35-plus  years,  which  two  or 
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three  cases,  decisions,  or  areas  of  reform 
would  you  consider  to  be  ‘landmark,’  and 
how  was  PRP  involved? 

I think  that  our  persistence  and  con- 
tinuity may  be  the  major  landmark.  We 
have  been  engaged  with  both  the  state 
prison  and  city  jail  systems  and  their 
prisoner  populations  throughout  our 
existence.  We  know  the  institutions  and 
their  problems,  and  the  prisoners  know 
we  are  here.  We  are  able  to  focus  on  is- 
sues over  the  time  periods  they  require, 
which  in  New  York  are  quite  long  given 
these  systems’  resistance  to  change.  For 
example,  we  have  been  grappling  with 
an  entrenched  culture  of  excessive  force 
in  the  city  jails  for  about  25  years,  win- 
ning several  class  actions  in  particular 
institutions  and  seeing  considerable 
success  in  reducing  staff  violence,  but 
also  learning  that  the  system  does  not 
roll  out  reform;  it  quarantines  it.  So  we 
have  now  brought  and  settled  a system- 
wide  class  action  about  excessive  force, 
which  my  colleagues  have  been  labori- 
ously monitoring  for  nearly  two  years, 
and  we  are  seeing  results:  fewer  serious 
injuries  to  prisoners,  some  improvement 
in  internal  investigations,  more  guards 
and  supervisors  charged  for  abuse  and 
false  reporting.  It  is  only  our  ongoing 
institutional  presence  that  has  allowed 
us  to  get  this  far.  In  addition  to  use  of 
force  in  the  City  jails,  we  have  maintained 
an  institutional  presence  with  respect  to 
medical  and  mental  health  care  in  the 
state  prisons.  When  I came  to  the  Prison- 
ers’ Rights  Project  in  the  1970s,  the  first 
thing  they  gave  me  to  do  was  to  monitor 
compliance  with  the  settlement  in  our 
case  about  Matteawan  State  Hospital, 
the  “state  hospital  for  the  criminally 
insane,”  which  was  characterized  by  very 
little  treatment  and  by  serious  abuses  of 
restraint  and  seclusion.  That  notorious 
institution  was  replaced  by  a system  su- 
pervised by  the  Office  of  Mental  Health, 
with  a very  small  in-patient  facility,  the 
expectation  that  prisoners  with  mental 
illness  would  be  served  on  an  out-patient 
basis  in  the  prisons,  and  the  result  that 
large  numbers  of  those  prisoners  wound 
up  serving  years  and  years  in  SHU  be- 
cause of  acting  out  as  a result  of  their 


inadequately  treated  illnesses,  often  going 
around  in  a revolving  door  between  SHU 
and  the  psychiatric  hospital.  After  work- 
ing with  Prisoners’  Legal  Services  of  New 
York  on  a couple  of  cases  about  mental 
health  care  in  the  SHU’s  of  some  of  the 
large  maximum  prisons,  we  realized  the 
futility  of  that  piecemeal  approach,  and 
just  last  year  we  (along  with  PLSNY  and 
other  collaborators)  successfully  settled 
statewide  litigation  for  a large  enhance- 
ment of  mental  health  services  including 
residential  programs  to  create  options 
other  than  general  population,  SHU,  or 
hospital  commitment,  and  a variety  of 
means  to  try  to  keep  people  from  being 
condemned  to  years  of  23-hour  lock-in 
because  of  their  psychiatric  symptoms. 
We  have  also  brought  a series  of  class 
actions  about  medical  care — first,  two 
at  individual  prisons,  and  then  (as  with 
mental  health  care),  when  we  realized 
they  did  not  result  in  system  wide  reform, 
a statewide  challenge  to  the  inadequacy 
of  HIV  care,  which  we  have  recently 
settled. 

What  area(s)  of  prison  and  jail  reform 
need  the  most  work,  and  are  currently  being 
pursued  by  PRP? 

This  varies  from  system  to  system. 
For  example,  in  New  York  we  don’t  have 
the  problem  of  grotesque  overcrowding 
that  dominates  every  aspect  of  prison 
life  in  California,  and  which  they  have 
to  deal  with  before  they  can  solve  any 
other  problems.  In  New  York  City,  the 
problems  of  staff  physical  abuse  and  the 
physical  conditions  of  confinement  are 
the  ones  we  are  presently  most  engaged 
with.  There  are  also  significant  problems 
with  medical  care  and  mental  health  care, 
which  at  present  we  are  addressing  admin- 
istratively and  case  by  case.  In  New  York 
State,  there  is  a pretty  horrendous  problem 
of  sexual  abuse  of  women  prisoners  by 
male  staff,  about  which  we  have  brought 
statewide  litigation  (unfortunately  receiv- 
ing an  adverse  decision  on  exhaustion  of 
administrative  remedies  and  class  certifi- 
cation, which  we  are  seeking  to  overturn). 
There  is  also  a long-standing  problem  of 
inadequate  treatment  for  prisoners  with 
mental  illness.  As  mentioned,  we  have  re- 
cently settled  a statewide  suit  about  mental 
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health  issues  and  are  monitoring  a settle- 
ment with  the  hope  of  providing  adequate 
treatment  in  general  population  and  end- 
ing the  concentration  of  prisoners  with 
mental  illness  in  23 -hour  lock-in  in  SHU. 
For  someone  incarcerated  in  a New  York 
City  jail  or  New  York  State  prison,  under 
what  circumstances  would  they  seek  out 
PRP  for  assistance?  Any  circumstances. 
We  receive  a steady  stream  of  complaints 
and  requests  for  assistance  from  prisoners 
about  every  aspect  of  institutional  life,  as 
well  as  criminal  and  parole  matters.  The 
large  majority  of  these  requests  receive 
form  responses  accompanied  by  what  we 
hope  are  useful  do-it-yourself  materials, 
since  we  lack  the  staff  to  assist  more  than 
a small  fraction  of  those  with  legitimate 
problems.  We  try  to  identify  the  most 
serious  ongoing  problems  and  intervene 
administratively  on  behalf  of  the  prison- 
ers involved,  but  our  efforts  are  a fraction 
of  what  I wish  they  could  be. 

In  1995,  you  co-authored  and  published 
(with  Daniel  E.  Manville)  the  Prisoners ’ 
Self-Help  Litigation  Manual . What  was 
the  impetus  for  writing  the  book,  and  how 
did  it  help  prisoners? 

The  impetus  was  the  enormous  need 
on  the  part  of  prisoners  for  accurate  infor- 
mation they  can  understand  about  their 
legal  rights  and  how  to  assert  them.  Dan 
Manville,  who  became  a jailhouse  lawyer 
in  prison  and  then  went  to  law  school 
and  became  a lawyer  and  now  is  a clinical 
instructor,  got  me  into  the  act  with  the 
second  edition  back  in  the  1980s.  I hope 
it  helps  prisoners  with  valid  legal  claims 
formulate  them  so  they  don’t  get  dismissed 
and  then  litigate  them  effectively  enough 
to  have  a fair  chance  at  getting  relief,  for- 
mally or  informally.  The  present  edition 
is  grossly  out  of  date,  but  we’re  plugging 
away  on  the  next  one. 

What  is  the  picture  like  for  New  York 


State  prisons  and  New  York  City  jails? 
How  many  people  are  incarcerated  in 
each  (prisons  / jails),  and  has  that  number 
increased  in  recent  years? 

There  are  about  64,000  prisoners  in 
the  New  York  State  prison  system  and 
about  14,000  in  the  city  jails.  The  state 
prison  population  has  decreased  by  sev- 
eral thousand  over  the  past  several  years, 
and  the  city  jails  have  decreased  by  about 
a third  from  their  peak  in  the  early  ‘90s. 
There  has  been  a very  large  drop  in  crime 
rates  in  New  York  City  (from  which  about 
two-thirds  of  the  state  prison  population 
comes)  and  some  very  modest  sentencing 
reform  and  improved  behavior  on  the  part 
of  the  parole  board  that  account  for  these 
changes. 

Todd  Matthews  is  a freelance  jour- 
nalist based  in  Seattle,  Washington.  This 


interview  is  part  of  an  ongoing  series  of 
profiles  on  the  unsung  heroes  and  heroines 
of  the  prisoner  rights  movement  who  have 
dedicated  their  careers  to  advancing  the 
human  rights  of  the  imprisoned. 
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Compassionless  Conservative  Texas  Judge  Closes 
Court  Promptly,  Ensuring  Execution 


Sharon  Keller,  54,  presiding  judge 
of  the  Texas  Court  of  Criminal 
Appeals,  has  come  under  sharp  criticism 
for  refusing  to  keep  the  court  open  twenty 
minutes  past  its  usual  closing  time  to  per- 
mit a late  filing.  The  late  filing  request  was 
to  allow  attorneys  for  a death-sentenced 
prisoner  to  submit  an  appeal  based  upon  a 
decision  issued  by  the  U.S.  Supreme  Court 
on  the  same  day  their  client  was  scheduled 
for  execution. 

Keller’s  staunch,  some  say  over-the- 
top,  support  of  the  death  penalty  has 
earned  her  the  nickname  “Killer  Keller.” 
She  has  called  the  failure  to  execute 
convicted  murderers  “a  human  rights 
violation.” 

At  10:00am  on  September  25,  2007, 
the  U.S.  Supreme  Court  announced  it 
would  review  a challenge  to  the  “triple 
cocktail”  method  of  lethal  injection  raised 
by  two  death  row  prisoners  in  Kentucky. 
Texas  uses  the  same  method  of  execu- 
tion. 

Texas  prisoner  Michael  Wayne 
Richard,  48,  was  scheduled  to  be  put  to 
death  that  same  day.  Working  at  break- 
neck speed,  David  Dow,  a University  of 
Houston  professor  and  expert  in  capital 
murder  law,  prepared  a 107-page  appeal 
in  Richard’s  case.  Dow  was  to  e-mail  the 
appeal  to  the  Texas  Defender  Service  in 
Austin,  which  in  turn  would  make  1 1 
copies  and  deliver  them  to  the  court. 
However,  Dow  experienced  computer 
problems  and  the  e-mail  didn’t  get  to 
Austin  until  4:50pm. 

Judge  Keller  was  informed  of  the 
problem  and  was  asked  to  keep  the  clerk’s 
office  open  for  an  additional  20  minutes. 
She  refused,  and  ordered  the  clerk  to  close 
the  office  promptly  at  5:00pm.  Keller  did 
not  inform  the  three  judges  still  working 
at  the  court,  who  could  have  handled  the 
late  filing,  that  a death  penalty  appeal 
was  expected.  Nor  did  she  inform  Judge 
Cheryl  Johnson  - to  whom  Richard’s  case 
had  been  assigned  - about  the  computer 
problems  and  late  appeal.  She  simply  went 
home  and  presumably  slept  the  sleep  of 
the  self-righteous. 

Richard’s  attorneys  filed  a last-minute 
appeal  in  federal  court,  which  proved 
fruitless;  he  was  executed  that  evening  at 
8:23  pm. 
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by  Matt  Clarke 

As  a result  of  the  debacle  in  Richard’s 
case  over  300  lawyers  filed  a petition  with 
the  Court  of  Criminal  Appeals  asking  the 
court  to  allow  electronic  filing  of  certain 
legal  documents.  The  petition  included 
signatures  of  two  former  Texas  Supreme 
Court  judges  and  two  former  Court  of 
Appeals  judges.  Most  courts  in  the  United 
States  already  permit  electronic  filing. 
The  court  responded  to  the  petition  by 
promptly  passing  rules  to  allow  emergency 
filings  by  e-mail. 

“It  certainly  begs  the  question,  of 
course,  why,  if  they  can  do  this  so  fast  - 
within  two  weeks  after  we  asked  them  to 
do  it  - they  didn’t  do  it  earlier,”  said  Jim 
Harrington,  director  of  the  Texas  Civil 
Rights  Project.  “It  underscores  the  fact 
that  Richard  would  still  be  alive  if  they 
had  done  it  earlier.” 

Harrington  represents  twenty  at- 
torneys who  filed  a judicial  misconduct 
complaint  against  Judge  Keller  alleging 
that  her  conduct  violated  Richard’s  civil 
rights.  The  State  Commission  on  Judicial 
Conduct  complaint  process  is  confiden- 
tial, and  the  results  of  the  commission’s 
investigation  will  only  become  public 
if  disciplinary  action  is  taken  against 
Keller. 

Other  judicial  complaints  concerning 
Keller’s  conduct  in  the  Richard  case  have 
been  filed  by  the  Harris  County  Criminal 
Lawyers  Association,  the  National  As- 
sociation of  Criminal  Defense  Lawyers, 
the  Texas  Criminal  Defense  Lawyers  As- 
sociation, the  Texas  Moratorium  Network 
and  several  state  representatives.  A public 
protest  was  held  in  front  of  Keller’s  house, 
and  a grassroots  campaign  is  seeking  to 
have  her  removed  from  the  bench  [see: 
www.  sharonkiller.  com] . 

Additionally,  Richard’s  widow, 
Marsha  Richard,  and  daughter,  Doreen 
Anderson,  have  filed  a wrongful  death 
suit  against  Keller  in  federal  court.  Keller 
moved  to  dismiss  the  lawsuit  on  March 
26,  2008,  claiming  judicial  immunity  as 
well  as  qualified,  sovereign  and  Eleventh 
Amendment  immunity.  The  case  is  pend- 
ing. See:  Richard  v.  Keller,  U.S.D.C.  WD 
Texas,  Case  No.  l:07-cv-00946-LY. 

The  callousness  of  her  actions  has 
thrust  Keller,  a Republican  elected  to  the 
appellate  court  in  1994,  into  a cauldron 


of  controversy.  Previously  she  had  been 
noted  for  penning  or  joining  opinions  that 
used  absurd  theories  to  affirm  question- 
able convictions.  For  example,  when  DNA 
evidence  determined  that  semen  found  in 
a rape-murder  case  did  not  match  Roy 
Criner,  who  had  been  convicted  of  the 
crimes,  Keller  speculated  that  he  may  have 
used  a condom  or  the  victim  could  have 
been  promiscuous  - theories  not  advanced 
by  the  prosecution.  Only  the  discovery 
of  a cigarette  butt  from  the  crime  scene 
with  DNA  matching  the  semen  prevented 
Criner  from  spending  decades  in  prison 
for  a crime  he  didn’t  commit.  He  was  par- 
doned in  2000  by  then-Governor  George 
W.  Bush. 

Keller  was  also  known  for  having 
opining  that  an  attorney  who  slept 
through  critical  portions  of  a capi- 
tal murder  trial  was  constitutionally 
adequate  because  the  constitution  re- 
quired only  that  the  state  appoint  an 
attorney,  not  that  the  attorney  remain 
conscious.  Fellow  Court  of  Criminal 
Appeals  Judge  Tom  Price  said  Keller 
had  made  the  court  a “national  laugh- 
ingstock.” 

So  what’s  the  problem  with  judges 
in  Texas?  In  one  word,  elections.  Texas 
judges  are  selected  through  a partisan 
electoral  process  that  leaves  candidates 
with  no  choice  but  to  adopt  a “tough-on- 
crime”  platform  if  they  want  any  chance 
of  attaining  office. 

“What  are  they  going  to  say?  I 
promise  to  be  soft  on  crime  and  let 
criminals  go?  No,  they’re  going  to  say 
just  the  opposite  and  they  do,”  observed 
Professor  Jim  Marcus  of  the  University 
of  Texas  Law  School’s  capital  punish- 
ment clinic. 

Of  course,  the  opposite  of  what 
judges  like  Keller  do  and  say  might  be 
perceived  as  respecting  the  civil  and  legal 
rights  of  Texas  citizens.  Upholding  the 
law  does  not  necessarily  mean  “letting 
criminals  go.”  It  may  also  mean  “letting 
the  innocent  go  instead  of  sending  them 
to  prison  for  decades  - or  worse,  execut- 
ing them.” 

What’s  the  solution?  Appointing 
judges  just  makes  them  beholden  to  the 
political  philosophy  of  the  appointer, 
which,  in  these  fearful  times,  means 
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more  “tough  on  crime”  rhetoric.  That 
results  in  no  net  benefit.  Instead,  perhaps 
judges  should  be  treated  as  civil  service 
employees.  They  would  have  to  be  quali- 
fied and  pass  a test  to  get  the  job,  and 
required  to  take  continuing  education 
courses  to  keep  their  positions.  If  they 
failed  to  follow  the  law  they  would  be 
fired.  Such  a system  might  lead  to  that 
rarest  of  judicial  concepts  - impartial 
justice  for  all. 

Meanwhile,  Texans  will  have  to  deal 
with  the  likes  of  “Killer  Keller,”  whose 
anti-defendant  and  pro-capital  pun- 
ishment fervor  has 
been  credited  with 
shifting  the  Court 
of  Criminal  Ap- 
peals, an  exclusively 
Republican  insti- 
tution since  1994, 
even  further  to  the 
right.  Keller  will  not 
face  re-election  until 
2012. 

“This  isn’t  a 
liberal  or  conser- 
vative matter  - no 
matter  what  your 
opinion  is  on  the 


death  penalty,  you’ve  got  to  have  due 
process,”  said  Jim  Harrington.  “[Keller 
is]  out  of  control.  It’s  frightening 
to  think  of  the  arbitrary  power  she 
wields.” 

Indeed,  she  wields  power  over  life  and 
death  ...  with  an  emphasis  on  death.  FJ 

Sources:  Associated  Press,  Fort  Worth 
Star-Telegram,  Houston  Chronicle,  The 
Courier-Mail,  Angence  France-Presse, 
Dallas  Morning  News,  San  Antonio 
Express-News,  International  Herald-Tri- 
bune 
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Once  Again,  Former  Florida  DOC  Secretary  Faces  Liability 
in  Prisoner  Beating;  Case  Settled  for  $400,000 


The  Eleventh  Circuit  Court  of 
Appeals  has  held  that  the  former 
warden  of  the  Florida  State  Prison  (FSP) 
was  not  entitled  to  qualified  immunity  in  a 
civil  rights  suit  brought  by  a prisoner  who 
alleged  his  beating  by  guards  was  not  an 
isolated  incident,  but  that  such  beatings 
occurred  with  sufficient  regularity  to  dem- 
onstrate a history  of  widespread  brutality 
at  FSP.  The  appellate  court  also  affirmed  an 
award  of  costs  to  defendants  who  had  been 
voluntarily  dismissed  from  the  suit. 

This  case  involves  a pattern  of  abuse 
by  guards  that  reached  its  climax  with  the 
brutal  murder  of  FSP  prisoner  Frank  Val- 
dez. [See:  PLN , October  1999,  p.l].  The 
plaintiff  in  this  action,  Willie  Mathews, 
was  one  of  five  prisoners  who  were  trans- 
ferred to  FSP  for  assaulting  two  guards  at 
the  Hamilton  Correctional  Institution. 
Immediately  after  their  July  4, 1999  arrival 
at  FSP,  guards  began  beating  the  Hamil- 
ton Five.  Mathews’  complaint  states  he 
was  assaulted  on  July  4,  5 and  10. 

Not  all  of  the  guards  at  FSP  agreed 
with  the  beatings,  as  one  of  them  sent  a 
letter  to  Mathews’  mother  advising  her  that 
her  son  was  being  abused  by  prison  staff. 
She  called  FSP’s  warden,  James  V.  Crosby, 
and  informed  him  of  the  letter  she  received 
on  July  12.  That  same  day  Mathews  was 
visited  by  FSP’s  inspector,  Tim  Geibeig. 

Geibeig  testified  that  he  spoke  daily 
with  Crosby  about  “everything  going 
on  at  FSP,”  and  that  he  spoke  to  Crosby 
“concerning  the  Mathews  allegations” 
between  July  13  and  16.  Mathews  filed 
an  emergency  grievance  on  July  15,  1999, 
stating  he  was  in  fear  for  his  life  and  was 
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by  David  M.  Reutter 

suffering  from  an  untreated  broken  jaw 
following  repeated  assaults  by  FSP  guards. 
He  requested  that  he  be  moved  “before  [he 
is]  killed.”  Despite  a dental  examination 
on  July  16  that  confirmed  Mathews  had 
a broken  jaw,  no  treatment  was  provided 
or  action  taken  on  his  grievance. 

From  the  time  the  Hamilton  Five 
arrived  on  FSP’s  X-wing,  which  imposed 
solitary  confinement  on  prisoners  accused 
of  serious  disciplinary  problems,  death 
row  prisoner  Frank  Valdez  had  been  try- 
ing to  alert  outside  authorities  and  the 
media  about  the  abuse  being  inflicted  by 
X-wing  guards.  His  vocal  complaints  led 
guards  to  beat  Valdez  to  death  on  July 
17,  1999.  Although  a number  of  guards 
were  later  prosecuted  in  connection  with 
his  murder,  they  were  acquitted.  It  was 
only  after  Valdez’s  death  that  Mathews 
was  transferred  from  FSP  and  surgery 
performed  on  his  broken  jaw. 

The  Florida  federal  district  court 
granted  Crosby  and  Geibeig’s  motion  for 
summary  judgment  in  Mathew’s  suit.  On 
appeal,  the  Eleventh  Circuit  found  the 
facts  in  this  case  could  allow  a jury  to  de- 
termine that  FSP  guards  had  committed 
constitutional  violations.  The  issue  before 
the  court  of  appeals  was  whether  Crosby 
could  be  held  liable  as  a supervisor  for 
such  violations. 

The  Eleventh  Circuit  held  that  Crosby 
could  be  held  liable.  The  rationale  was  the 
same  as  that  used  to  find  Crosby  liable  in 
an  earlier  lawsuit  filed  in  the  Valdez  murder, 
which  eventually  resulted  in  a $1,169,923 
settlement.  [See:  PLN,  March  2007,  p.l 8] 

In  that  case,  as  here,  it  was  shown 
that  one  of  the  FSP  guards,  Timothy 
Thornton,  was  known  to  abuse  prison- 
ers; at  one  point  he  put  a prisoner  in  the 
hospital  for  nine  days.  Crosby  was  aware 
of  Thornton’s  history  but  nevertheless 
promoted  him  to  Captain  shortly  after 
becoming  warden  at  FSP. 

While  serving  as  FSP’s  warden, 
Crosby  initiated  a “hands-off”  approach. 
He  discontinued  videotaping  of  cell 
extractions;  he  failed  to  review  abuse  of 
force  grievances  or  use  of  force  reports, 
delegating  that  task  to  his  secretary;  and 
he  transferred  an  assistant  warden  who 
was  fighting  FSP’s  “notorious  reputation” 
for  abusive  guards. 


In  sum,  the  appellate  court  held 
that  Mathews  had  presented  sufficient 
evidence  that  Crosby  was  not  only  aware 
of  a “good  old  boys  network  of  guards 
[that]  mistreat  [prisoners]”  at  FSP,  but  that 
he  fostered  that  network.  As  such,  a jury 
could  find  Crosby  had  established  customs 
and  policies  that  resulted  in  constitutional 
violations  and  had  failed  to  take  reason- 
able measures  to  correct  those  alleged 
violations.  The  duty  to  so  act  was  clearly 
established  in  1999;  thus,  Crosby  was  not 
entitled  to  qualified  immunity.  Because 
Mathews  had  failed  to  address  Geibeig’s 
liability  on  appeal,  the  Eleventh  Circuit 
affirmed  the  lower  court’s  grant  of  sum- 
mary judgment  as  to  Geibeig. 

The  district  court,  upon  entering 
summary  judgment,  had  awarded  the 
defendants  a total  of  $33,181.28  in  costs. 
The  appellate  court  vacated  $11,333  of 
the  cost  award  related  to  Crosby  and  Gei- 
beig, but  allowed  Geibeig  to  seek  costs  on 
remand.  The  other  prison  officials  named 
in  the  suit  had  been  voluntarily  dismissed 
by  Mathews.  The  Eleventh  Circuit  held 
the  district  court  had  properly  analyzed 
the  costs  and  Mathews’  indigent  status, 
and  upheld  the  remaining  cost  award.  See: 
Mathews  v.  Crosby , 480  F.3d  1265  (11th 
Cir.  2007),  petition  for  rehearing  en  banc 
and  petition  for  certiorari  denied. 

Following  remand,  Mathews  settled 
his  claim  against  Crosby  for  approximately 
$400,000.  The  defendants  who  had  been 
voluntarily  dismissed  from  the  case  filed  a 
motion  for  writ  of  execution  for  the  cost 
award,  seeking  to  attach  the  funds  paid  to 
Mathews  in  his  settlement  with  Crosby. 
A garnishment  order  in  the  amount  of 
$6,780.29  plus  accrued  interest  was  entered 
against  Mathews  on  May  23,  2008.  See: 
Mathews  v.  Crosby , U.S.D.C.  SD  Fla.,  Case 
No.  3:99-cv-01 1 17-TJC-HTS. 

Note  that  it  may  be  a better  course  of 
action  for  plaintiffs  to  reach  an  agreement 
with  opposing  parties  to  waive  costs  in 
exchange  for  a voluntary  dismissal  before 
such  a dismissal  is  entered. 

Following  his  tenure  as  warden  at 
FSP,  Crosby  served  as  Secretary  for  the 
Florida  DOC.  He  was  convicted  on  cor- 
ruption charges  in  2007  and  sentenced  to 
31  months  in  federal  prison  [see:  PLN, 
Dec.  2007,  p.32]. 
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Two  BOP  Guards,  One  Beaten  Prisoner: 
One  Guilty  Plea,  One  Acquittal 


Disparate  outcomes  resulting 
from  charges  brought  against 
two  federal  prison  guards  accused  of 
assaulting  a prisoner  reveal  the  public’s 
lackluster  attitude  toward  such  abuse.  The 
charges  stemmed  from  the  Sept.  29,  2004 
beating  of  prisoner  John  Clark,  who  was 
incarcerated  at  the  Federal  Correctional 
Institution  in  Greenville,  Illinois. 

A federal  grand  jury  indicted  Bureau 
of  Prisons  (BOP)  guards  Daniel  Gordon 
and  Eric  Newsome  in  July  2006  for  con- 
spiring to  violate  Clark’s  civil  rights  and 
filing  false  reports.  Newsome  was  also 
charged  with  lying  to  federal  investiga- 
tors. 

According  to  the  indictment,  News- 
ome and  an  unindicted  co-conspirator 
positioned  their  bodies  to  block  the  view 
of  Clark’s  cell.  Gordon  pretended  to 
handcuff  Clark  through  the  cell  door’s 
food  slot,  but  deliberately  dropped  the 
cuffs  in  the  cell.  After  the  cell  door  was 
opened,  Newsome,  with  some  assistance 
from  Gordon,  hit  Clark  repeatedly  with 
his  fists  and  handcuffs,  landing  “an  ad- 
ditional unjustified  blow”  after  Clark 
was  restrained.  Knowing  that  Clark  was 
injured  and  bleeding,  Newsome  and 
Gordon  then  left  him  handcuffed  on  the 
cell  floor. 

There  was  no  indication  as  to  what 
prompted  the  assault,  though  Clark  had 
previously  flooded  his  cell  and  reportedly 
had  mental  health  problems. 

Gordon  agreed  to  plead  guilty  to 
one  count  of  falsifying  records  on  July 
23,  2007.  Newsome  went  to  trial,  and  on 
July  26,  2007  a federal  jury  cleared  him 
of  all  charges.  Gordon  was  sentenced 
in  December  2007  to  five  years  proba- 
tion, 100  hours  of  community  service 
and  a $1,000  fine.  See:  United  States 
v.  Gordon,  U.S.D.C.  SD  111.,  Case  No. 
3:06-cr-30096-MJR. 

Despite  his  acquittal,  on  October  26, 
2007  the  BOP  sent  Newsome  a termina- 
tion letter.  The  letter,  from  the  warden 
at  FCI  Greenville,  who  had  reviewed 
witness  statements  and  video  footage  of 
the  incident,  stated  “I  have  completely 
lost  confidence  in  your  ability  to  perform 
your  duties  as  a Federal  law  enforcement 
officer.  I do  not  believe  that  you  can  be 
entrusted  with  the  safety  and  security  of 
inmates  confined  to  the  custody  of  the  Bu- 
reau of  Prisons.  Nor  do  I believe  you  can 


be  entrusted  with  the  safety  and  security 
of  staff.”  Newsome’s  termination  was  ef- 
fective immediately;  he  has  since  appealed 
and  an  arbitration  hearing  was  scheduled 
for  July  23,  2008. 

This  case  is  just  one  of  many  reported 
by  PLN  where  a jury  has  found  a prison 


"I  wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

~J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


guard  not  culpable  in  the  beating  (or  even 
murder)  of  a prisoner,  despite  evidence 
that  such  misconduct  in  fact  occurred.  The 
other  side  of  jury  nullification. 

Sources:  Associated  Press,  www.afgel304. 
info 


"PrisonCaiis  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~J.  Sax,  KS 

1 wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls:  PrisonCallsOnline! 


PrisonCallsOnline 


TIRED  OF  EXPENSIVE  COLLECT  CALLS 
AND  OUTRAGEOUS  PHONE  BILLS? 

We  can  help  with  Prepaid  Collect  Prison  Calls! 

We  service  most  local,  state  and  federal  facilities  nationwide. 
We  can  send  your  collect  calls  to  your  CELL  PHONE,  your 
blocked  home  number  or  even  overseas. 

We  offer  fast  activations  and  24/7  Internet  account  access 
Ask  us  how  you  may  save  by  sharing  a line  with  a relative. 


1-888-925-1 400 

www.prisoncallsonline.com 
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“Hot  Bunking”  at  Cook  County  Jail  Could  Violate  Consent  Decree 


In  December  2007,  to  alleviate  the 
problem  of  prisoners  sleeping  on 
the  floor  due  to  chronic  overcrowding, 
Illinois’  Cook  County  Jail  started  “hot 
bunking.”  The  practice  entails  prisoners 
taking  turns  sleeping  in  the  same  bed 
in  shifts.  Each  prisoner  uses  a bunk  for 
8 hours,  then  turns  it  over  to  another 
prisoner. 

“It  doesn’t  reduce  the  population,  but 
it  gets  people  up  off  the  floor,”  said  Sher- 
iff’s Department  spokeswoman  Penny 
Mateck.  “Each  inmate  has  their  own 
bedding.  So  the  bedding  is  changed  each 
time  a new  person  sleeps  in  the  bunk.”  It 
was  not  mentioned  whether  mattresses  are 
sanitized  when  the  bedding  is  changed. 
Failure  to  sanitize  can  be  a contributing 
factor  to  the  spread  of  staph  infections 
such  as  MRSA,  which  runs  rampant  in 
many  prisons  and  jails,  including  Cook 
County’s. 

Cook  County’s  hot  bunking  initia- 
tive is  a pilot  program  that  involves  144 
of  the  more  than  9,700  prisoners  at  the 
facility.  Sheriff’s  officials  say  the  prisoners 
volunteered  to  take  part.  Coerced  would 
be  a more  correct  term,  though,  as  the 
participants  were  bribed  with  extra  show- 
ers, television  and  out-of-cell  time.  All  of 
the  participating  prisoners  are  convicted 
misdemeanants  rather  than  pre-trial 
detainees. 

Cook  County  Sheriff  Thomas  J.  Dart 
defended  the  program  as  an  approach 
commonly  used  on  U.S.  Navy  submarines. 
“I’ve  heard  of  it  in  a few  other  places,”  said 
Charles  A.  Fasano,  Director  of  the  Prison 
and  Jails  Program  at  the  John  Howard 
Association  of  Illinois.  “It  is  not  consid- 
ered a good  practice.  It  is  trying  to  deal 
with  things  in  a roundabout  way,  rather 
than  deal  with  the  underlying  problem, 
which  is  you’ve  got  too  many  people  in 
the  institution.” 

The  John  Howard  Association,  a 
prison  watchdog  group,  acts  as  a court- 
appointed  monitor  in  a longstanding 
federal  civil  rights  case  concerning  over- 
crowding at  the  Cook  County  Jail  ( Duran 
v.  Dart , U.S.D.C.  ND  111.,  Case  No.  1:74- 
cv-02949).  That  lawsuit,  originally  filed  in 
1974,  resulted  in  a consent  decree  which 
is  still  in  effect. 

On  February  1,  2008,  U.S.  District 
Court  Judge  Virginia  M.  Kendall,  who 
oversees  the  Duran  consent  decree,  held  a 
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hearing  on  the  issue  of  hot  bunking.  Judge 
Kendall  also  toured  parts  of  the  Cook 
County  Jail  to  observe  the  practice  of  hot 
bunking  first-hand;  she  was  accompanied 
by  John  Howard  Association  Exec.  Direc- 
tor Malcolm  C.  Young,  Charles  Fasano 
and  Sheriff  Dart. 

Several  months  later,  on  April  7, 2008, 
the  Duran  plaintiffs  filed  a memorandum 
with  the  court  arguing  that  the  jail’s  prac- 
tice of  hot  bunking  would  be  in  violation 
of  the  consent  decree  if  it  was  expanded 
to  pre-trial  detainees  (who  constitute 
members  of  the  Duran  class  action  suit). 
The  court  was  informed  that  the  plain 
language  of  the  consent  decree,  which 
states  “Each  pre-trial  detainee  shall  have 
one  permanent  bed  in  a cell,”  prohibits 
hot  bunking  for  the  class  members.  The 


In  December  2007,  during  his  last 
hours  in  office,  out-going  Kentucky 
Gov.  Ernie  Fletcher  made  state  history 
by  issuing  101  sentence  commutations 
or  pardons.  While  some  of  those  acts  of 
executive  clemency  appear  to  be  meritori- 
ous, others  smack  of  cronyism. 

One  of  Fletcher’s  commutations 
converted  Jeffrey  Devan  Feonard’s  death 
sentence  to  life  without  parole.  Feonard 
was  convicted  for  the  1983  murder  of  a 
store  clerk.  His  case  sparked  controversy 
because  his  trial  lawyer,  Fred  Radolovich, 
was  indicted  on  perjury  charges  for  falsely 
claiming  he  had  prior  experience  in  four 
death  penalty  cases. 

Radolovich  actually  had  no  experi- 
ence as  the  lead  attorney  in  a capital  case, 
and  his  representation  of  Feonard  was 
grossly  deficient;  he  admitted  he  did  not 
even  know  his  client’s  name  during  the 
trial.  Prosecutors  dropped  the  perjury 
charge  in  exchange  for  Radolovich’s  law 
license.  Feonard’s  appeals  were  fully 
exhausted  and  he  was  awaiting  an  ex- 
ecution date  at  the  time  his  sentence  was 
commuted.  Fletcher’s  general  counsel, 
David  Fleenor,  said  “we’re  not  going  to 
execute  somebody  who  clearly  was  denied 
a basic  right.” 

Nine  Kentucky  lawmakers  wrote  let- 


court  has  not  yet  ruled  on  the  practice  of 
hot  bunking  as  a means  to  address  over- 
crowding at  the  Cook  County  Jail. 

In  2007,  overcrowding  required 
around  456  prisoners  to  sleep  on  the  jail’s 
floor  each  day,  up  7 1 percent  from  the  pre- 
vious year.  However,  that  was  a significant 
decrease  from  the  1,419  Cook  County  jail 
prisoners  who  slept  on  the  floor  in  2002. 
And  even  that  was  an  improvement  over 
the  2,443  prisoners  who  slept  on  the  floor 
on  a daily  basis  in  1992.  The  Sheriff’s 
Department  has  said  other  stakeholders 
in  the  criminal  justice  system,  particularly 
the  state  courts,  must  take  action  to  reduce 
overcrowding  at  the  jail. 

Sources:  Chicago  Tribune,  Memorandum 
filed  in  Duran  v.  Dart  ( April  7,  2008 ) 


ters  supporting  the  pardon  application 
of  Burgess  Harrison  Yonts,  son  of  state 
Rep.  Brent  Yonts,  who  was  convicted  of 
murder  in  2007  for  his  role  in  a hit-and- 
run  car  accident  that  killed  a Murray 
State  University  student.  Fletcher  re- 
duced Yonts’  twenty-year  sentence  to 
8 years. 

In  a similar  case,  Fletcher  reduced  the 
20-year  sentence  of  Devon  Brown  to  time 
served.  Brown  was  convicted  of  wanton 
murder  after  he  ran  a red  light,  killing  a 
woman  and  her  15-year-old  daughter  in 
2002.  He  was  19  at  the  time  and  was  not 
intoxicated,  on  drugs  or  excessively  speed- 
ing; he  said  he  thought  the  light  was  going 
to  turn  green  as  he  approached  the  inter- 
section. Fleenor  explained  that  Brown’s 
20-year  sentence  “seemed  entirely  exces- 
sive.” Cases  that  were  similar  to  Brown 
and  Yonts’  had  resulted  in  sentences  of 
less  than  10  years. 

Among  the  93  pardons  granted  by  the 
out-going  governor,  nine  went  to  women 
who  sustained  years  of  domestic  violence 
before  killing  or  trying  to  kill  the  men  who 
had  abused  them. 

State  prosecutors  were  upset  at 
Fletcher’s  actions,  claiming  his  commuta- 
tions and  pardons  undermined  the  legal 
system.  “I  think  it’s  a disgrace;  it’s  shame- 
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ful,”  said  Fayette  County  Commonwealth 
Attorney  Ray  Carson.  “Why  do  you  go 
through  the  process  [of  a trial]?”  Larry 
Cleveland,  Attorney  for  Franklin  County 
Commonwealth,  termed  Fletcher’s  par- 
don of  Jayma  Leigh  Hawkins  - who  was 
convicted  of  murder,  served  her  sentence 
and  had  been  released  for  several  years  - 
“an  insult.” 

“The  ultimate  purpose  of  the  pardon 
power  is  to  grant  mercy  and  ensure  justice 
in  exceptional  circumstances,”  Fletcher 
said  in  a statement.  “It  is  also  an  integral 
part  of  the  rule  of  law  and  the  doctrine 
of  separation  of  powers.” 

Fletcher  further  pardoned  Morgan 
County  Judge-Executive  Timothy  Con- 
ley, a fellow  Republican  who  had  been 
indicted  (but  not  convicted)  on  three 
counts  of  violating  the  public  trust, 
and  Monroe  County  Judge-Executive 
Mitchell  Page  and  former  County  Clerk 
Carry  Pitcock,  who  had  been  sentenced 
to  18  months  in  1996  for  failing  to  pay 
taxes. 

Fletcher’s  last-minute  pardons  and 
commutations  were  the  most  of  any 
governor  since  1974,  when  Gov.  Wendell 
Ford  issued  24.  Fletcher’s  predecessor, 
Gov.  Paul  Patton,  granted  no  pardons 


when  he  left  office.  During  his  eight-year 
tenure,  however,  Patton  had  pardoned  his 
chief  of  staff  and  three  others  charged 
with  campaign-finance  crimes  stemming 
from  his  1995  election. 

Like  governors  before  him,  some  of 
Fletcher’s  pardons  were  acts  of  mercy 
while  others  were  displays  of  favorit- 
ism. Some  were  apparently  to  protect 
his  own  interests.  In  2005,  Fletcher 
pardoned  nine  state 
officials  who  had 
been  charged  in  an 
investigation  into 
the  state’s  person- 
nel merit  system 
and  hiring  prac- 
tices; he  also  gave 
blanket  pardons  to 
all  other  state  em- 
ployees who  would 
have  faced  related 
charges. 

One  notable  per- 
son Fletcher  did  not 
pardon  was  himself, 
after  he  was  indicted 
in  May  2006  on  mis- 
demeanor counts  of 
conspiracy,  official 


misconduct  and  discrimination  in  con- 
nection with  the  state  hiring  investigation. 
The  charges  were  later  dismissed  by  the 
Attorney  General’s  office  as  part  of  a deal 
in  which  Fletcher  acknowledged  wrong- 
doing by  his  administration  and  agreed  to 
make  changes. 

Sources:  The  Courier-Journal,  Tribune 
Business  News 


CALIFORNIA  LIFER  NEWSLETTER 

A comprehensive  newsletter 
mailed  every  4-8  weeks.  State  and 
federal  cases,  parole  board  news, 
statistics,  legislation  and  articles 
on  prison,  parole  and  correctional 
issues  of  interest  to  inmates  and  their  families. 

CLN  also  provides  services  such  as  copying 
and  forwarding  federal  and  state  cases,  articles 
and  news  and  materials  available  on  the  Internet. 

SUBSCRIPTION S : Prisoners : $15  (or  60  stamps) 
per  year  (6  issues  minimum).  Free  persons:  $20. 

CLN r Box  687,  Walnut,  CA  91788 


EXPERIENCED,  SUCCESSFUL,  AGGRESSIVE 

LAW  OFFICES  OF 
WILLIAM  L.  SCHMIDT 
ATTORNEY  AT  LAW 

California  Lifer  Parole  Hearing  Representation 

ACCEPTING  SELECT  CLIENTS  WITH  THE  WILL,  DRIVE,  RESOURCES,  AND 
DESIRE  TO  ACHIEVE  A PAROLE  DATE,  NO  MATTER  WHAT  STANDARDS  THE 
BPH  SETS  OR  HOW  HIGH  THE  GOVERNOR  SETS  THE  BAR,  WE  CAN  HELP 

Over  500  hearings  gives  us  the  EXPERIENCE  to  guide  you  to  the  earliest  possible 
parole  date.  We  have  worked  with  hundreds  of  inmates  providing  the  legal  support 
necessary  to  get  through  the  BPH  hearing  process  and,  if  required,  through  the  Fed- 
eral/State Courts  via  writs  of  habeas  corpus. 

We  have  a track  record  statewide  of  successful  results.  Many  published  and  unpublished 
cases  in  the  Lifer/Parole  area  of  the  law.  Setting  new  standards  daily.  We  can  represent 
you  from  the  parole  hearing,  through  the  Federal  9th  Circuit  Court  of  Appeals. 

791  Price  Street,  #170,  Pismo  Beach,  CA  93449  ph  805.556.0844 
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Wisconsin  County  Bans  Profiteering  in  Jail  Phone  Contracts 


On  September  20, 2007,  the  Board 
of  Supervisors  for  Dane  County, 
Wisconsin  enacted  an  ordinance  amend- 
ing the  way  the  county  contracts  for  jail 
telephone  services.  The  ordinance  requires 
that  jail  phone  contracts  (1)  must  not  gen- 
erate revenue  to  the  county  and  (2)  must 
be  awarded  to  the  lowest  bidder  consistent 
with  public  safety 

In  addition  to  telephone  contracts, 
the  jail’s  commissary  and  laundry  services 
were  similarly  protected  from  price  goug- 
ing. The  only  exception  to  the  county’s 
amended  contract  requirements  was 
for  fees  “associated  with  security  of  the 
jail  or  electronic  monitoring  for  release 
programs.” 

The  county  currently  contracts  with 
Inmate  Calling  Solutions,  Inc.  (ICSI), 
which  pays  the  county  57%  of  profits 
generated  from  phone  calls  made  by  pris- 
oners at  the  jail.  Under  ICSI’s  contract, 
the  phone  calls  cost  an  unconscionable 
$4.25  for  the  initial  connection  plus  $.50 
per  minute,  resulting  in  an  $1 1.75  charge 
for  a 15-minute  call.  The  county’s  jail 
phone  revenue  has  amounted  to  almost 
$1  million  annually. 

County  Supervisor  Dave  de  Felice 
noted  the  county  had  become  “addicted 
to  this  money,”  and  said  “We’ve  lost  our 
moral  compass  and  direction  for  a million 
bucks  a year.” 

Proponents  of  the  ordinance  who  ad- 
dressed the  Board  of  Supervisors  included 
student  activists,  parents  with  a son  in  jail 
and  a University  of  Wisconsin  (Madison) 
Law  School  professor.  They  argued  that 
it  was  the  board’s  moral  obligation  to 
stop  profiteering  off  the  families  of  their 
poorest  and  most  disenfranchised  citizens. 
Indeed,  many  prisoners  in  the  jail  are  pre- 
trial detainees  who  are  unable  to  post  bail 
and  cannot  afford  to  call  their  families  due 
to  the  high  phone  rates. 

Still,  wary  of  the  $1  million  drop  in 
the  county’s  $500  million  annual  budget, 
the  supervisors  minimized  their  pain 
by  delaying  the  effective  date  of  the 
ordinance  until  March  1,  2009,  after 
the  current  phone  contract  with  ICSI 
expires.  Following  heated  debate  the 
Board  of  Supervisors’  vote  was  24-11  in 
favor  with  two  board  members  absent. 
The  ordinance  was  approved  by  County 
Executive  Kathleen  Falk  on  October  4, 
2007. 

County  and  state  governments  na- 
tionwide should  take  note  and  follow 


Dane  County’s  progressive  leadership  in 
prohibiting  exorbitant  phone  rates  that 
price  gouge  prisoners  and  their  families. 
Now  it  remains  to  be  seen  if  Dane  County 
will  follow  through  and  not  change  its 


A Missouri  nurse  employed  by 
the  state’s  execution  team  was 
hired  by  federal  officials  to  participate 
in  the  execution  of  mass  killer  Timothy 
McVeigh  at  Terre  Haute,  Indiana  in  2001 . 
However,  before  the  nurse  could  leave  the 
state  he  had  to  get  permission  - from  his 
probation  officer. 

Nurse  David  L.  Pinkley,  45,  was 
charged  in  1998  with  felony  aggravated 
stalking  and  first-degree  tampering  with 
property.  Unhappy  about  a relationship  be- 
tween his  estranged  wife  and  another  man, 
he  had  vandalized  the  man’s  vehicle,  flat- 
tened his  mailbox,  smashed  windows  in  his 
house  and  left  voice  messages  threatening 
him  and  his  family.  Pinkley  later  pled  guilty 
to  two  misdemeanor  counts  of  stalking  and 
tampering,  for  which  he  was  sentenced  to 
two  years  supervised  probation  and  fined 
$750.  After  completing  the  term  of  proba- 
tion his  case  was  to  be  sealed. 

Investigative  reporters  from  the  St. 
Louis  Post-Dispatch  dug  into  state  and 
federal  records  and  determined  that  both 
jurisdictions  were  aware  of  Pinkley ’s  crimi- 
nal history.  Pinkley  had  told  his  probation 
officer  what  he  was  doing  in  Indiana,  and 
showed  him  a business  card  for  the  Terre 
Haute  penitentiary’s  warden,  Harley 
G.  Lappin  (now  director  of  the  Federal 
Bureau  of  Prisons).  When  the  cautious 
probation  officer  phoned  Terre  Haute,  a 
surprised  assistant  warden  said  Pinkley 
had  been  recommended  by  authorities  at 
Missouri’s  Potosi  Correctional  Center  - the 
site  of  Missouri’s  execution  chamber. 

Pinkley  was  allowed  to  travel  to 
Indiana  during  the  period  of  May  30  to 
June  30,  2001;  McVeigh’s  execution  took 
place  on  June  1 1 . The  probation  official 
who  approved  his  request  to  travel  out-of- 
state  to  participate  in  a federal  execution 
apparently  realized  that  decision  might  be 
controversial;  she  wrote  in  a memo  that  “It 
would  be  extremely  problematic  for  David 
Pinkley  and  this  department  if  the  media 


position  between  now  and  2009.  FJ 

Sources:  The  Capital  Times;  Dane 
County,  WI  Ordinance  Amend.  No.  12,2007- 
2008 


got  wind  of  this.” 

Pinkley  and  federal  officials  declined 
to  be  interviewed  by  members  of  the 
press.  Larry  Crawford,  Missouri’s  subse- 
quent correction’s  director,  said  Pinkley’s 
probation  was  related  to  a “minor  mis- 
demeanor” and  the  court  record  had 
later  been  sealed.  He  noted  that  many  of 
Missouri’s  11,000  corrections  employees 
had  traffic  offenses  or  minor  misdemeanor 
convictions.  Of  course,  not  all  of  them  put 
prisoners  to  death. 

Pinkley’s  case  brought  to  mind  a June 
2006  ruling  by  U.S.  District  Court  Judge 
Fernando  Gaitan,  who  suspended  all  execu- 
tions in  Missouri  after  it  was  learned  that 
the  state’s  principal  executioner,  Dr.  Alan  R. 
Doerhoff,  62,  was  dysfunctionally  dyslexic 
and  had  no  written  protocol  for  lethal  injec- 
tions. [See:  PLN , May  2007,  p.37]. 

Although  Doerhoff  testified  anony- 
mously in  the  case  as  a John  Doe  witness, 
his  identity  was  later  revealed  by  the 
Post-Dispatch.  Last  year  the  Missouri 
legislature  passed  a law  protecting  the 
identities  of  state  executioners  and  mak- 
ing it  easier  for  them  to  sue  for  damages 
if  their  names  are  exposed. 

Doerhoff,  who  had  supervised  54  ex- 
ecutions, admitted  that  his  dyslexia  caused 
him  to  confuse  numbers  and  administer 
incorrect  doses  of  lethal  injection  drugs 
by  as  much  as  one-half.  He  had  been 
sued  for  malpractice  on  twenty  occasions; 
two  hospitals  had  revoked  his  privileges. 
Doerhoff  was  accused  of  giving  false 
testimony  in  two  court  cases,  and  had 
paid  $100,000  to  settle  a lawsuit  filed  by  a 
woman  who  claimed  he  gave  her  an  abor- 
tion in  a hotel  room.  Further,  he  received 
a public  reprimand  from  the  State  Board 
of  Healing  Arts  for  failing  to  disclose  his 
record  of  malpractice  suits.  The  Attorney 
General’s  office  was  aware  of  Doerhoff ’s 
public  reprimand  because  they  signed 
off  on  it,  yet  tried  to  keep  his  role  as  state 
executioner  a secret. 
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When  Judge  Gaitan  suspended  ex- 
ecutions in  Missouri,  he  specifically 
prohibited  Doerhoff  from  participating  in 
the  lethal  injection  process  “in  any  man- 
ner, at  any  level.”  In  April  2007,  Missouri 
officials  discontinued  using  Doerhoff  to 
oversee  state  executions.  However,  that 
didn’t  stop  the  U.S.  Bureau  of  Prisons 
from  hiring  him  to  impose  the  death 
penalty  on  federal  prisoners  at  Terre 
Haute.  As  part  of  his  duties,  Doerhoff  is 
responsible  for  placing  intravenous  lines 
into  condemned  prisoners,  monitoring 
their  consciousness  levels  and  signing  their 
death  certificates. 

Anti-death  penalty  attorneys  arguing 
before  the  U.S.  Supreme  Court  referred 
to  Doerhoff  as  “Dr.  Doe,  the  most 
well-known  example  of  a jurisdiction 
entrusting  its  execution  administration  to 
an  incompetent  individual.”  They  alleged 
that  Doerhoff  had  varied  the  amount  of 
lethal  injection  drugs  based  on  his  whim, 
without  informing  anyone.  Doerhoff 
admitted  he  had  cut  some  doses  in  half 
when  presented  with  drug  packaging 
that  caused  him  to  “improvise.”  Attorney 
Tyler  L.  Alper,  arguing  for  the  Death  Pen- 
alty Clinic  at  U.C.  Berkeley’s  Boalt  Hall 
School  of  Law,  observed  that  the  federal 
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prison  system  had  hired  the  very  doctor 
who  was  banned  by  a federal  judge  from 
performing  state  executions. 

The  American  Medical  Association 
prohibits  members  from  taking  part  in 
executions  for  ethical  reasons,  as  does 
the  Society  of  Correctional  Physicians. 
Doctors  who  act  as  executioners  face  a 
moral  dilemma,  because  killing  patients 
contradicts  the  Hippocratic  Oath,  in 
which  physicians  vow  to  “do  no  harm.” 
Doctors  who  cross  the  line  and  participate 
in  executions  may  be  ostracized  by  their 
peers;  thus,  it  is  difficult  to  find  coop- 


erative medical  staff.  Ironically,  it  is  this 
dearth  of  medical  professionals  that  re- 
sults in  botched  executions  performed  by 
unqualified,  untrained  prison  employees. 

Apparently  government  authorities 
are  willing  to  overlook  and  suppress  re- 
cords of  professional  misconduct  - and 
even  criminal  conduct  - in  order  to  obtain 
willing  executioners  such  as  Doerhoff  and 
Pinkley.  FJ 

Sources:  St.  Louis  Post-Dispatch,  wwvr. 
krcg.com,  New  York  Times,  Los  Angeles 
Times,  The  IRE  Journal 
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Indicted  California  Sheriff  Resigns  to  Fight 
Federal  Corruption  Charges 


Orange  County,  California  Sheriff 
Michael  Carona,  52,  resigned 
his  post  on  January  14,  2008  to  fight  cor- 
ruption charges.  As  a result  of  his  leaving 
office  he  became  eligible  to  receive  pro 
bono  legal  assistance  from  a Los  Angeles- 
based  law  firm  - a potentially  multimillion 
dollar  benefit  he  was  unable  to  accept 
while  a public  employee. 

Carona,  a thirty-two  year  veteran 
law  enforcement  officer  in  his  third  term 
as  Orange  County  Sheriff,  was  indicted 
on  October  30,  2007  by  a federal  grand 
jury  on  seven  counts  of  conspiracy, 
witness  tampering  and  mail  fraud.  The 
felony  charges  relate  to  his  1998  election 
campaign,  in  which  he  allegedly  accepted 
$350,000  in  gifts,  loans  and  compensa- 
tion in  exchange  for  political  favors  and 
cronyism. 

Carona’s  wife,  Debra,  and  his  al- 
leged mistress,  attorney  Debra  Victoria 
Hoffman,  face  related  charges.  Carona 
had  appointed  his  wife  to  the  Orange 
County  Fair  Board  of  Directors,  and  had 
appointed  Hoffman,  who  is  accused  of 
covering-up  bribes,  to  the  State  Advisory 
Group  on  Juvenile  Justice  Delinquency 
Prevention  and  the  California  Council  on 
Criminal  Justice. 

Two  of  Carona’s  former  associates, 
Assistant  Sheriffs  Don  Haidl  and  George  Ja- 
ramillo,  have  agreed  to  testify  against  him. 

Haidl,  who  solicited  donations  for 
Carona’s  election  campaign  and  gave 
him  lavish  gifts  - including  a Lake  Tahoe 
vacation  and  a boat  - was  hired  as  an 
Assistant  Sheriff  even  though  he  had 
no  prior  experience  in  law  enforcement. 
When  Haidl’s  teenage  son,  Gregory,  was 
arrested  in  connection  with  a gang  rape, 
Carona  attempted  to  influence  the  DA’s 
office  to  charge  him  as  a juvenile  instead 
of  an  adult. 

Carona  is  also  accused  of  trying  to 
get  Haidl  to  lie  to  the  grand  jury.  Haidl 
was  cooperating  with  prosecutors  and 
wore  a recording  device  when  he  spoke 
with  Carona  about  the  pending  federal 
charges. 

Former  Assistant  Sheriff  Jaramillo 
admitted  he  had  accepted  money  and 
gifts  valued  at  $45,000,  including  pay- 
ments from  shell  companies  organized  by 
Haidl,  and  had  filed  fraudulent  income 
tax  returns.  In  2007  he  began  serving  a 
12-month  jail  term  on  state  charges  of  ly- 
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ing  to  a grand  jury  and  misusing  a county 
helicopter. 

Initially,  Carona  announced  he  would 
take  60  days  paid  leave  from  the  Sheriff’s 
office  to  defend  himself  against  the  fed- 
eral charges.  After  one  week  he  returned, 
claiming  he  could  not  afford  the  large 
legal  tab,  and  made  “the  difficult  choice” 
between  resigning  as  Sheriff  and  obtain- 
ing free  legal  representation.  Despite  his 
pending  criminal  charges,  Carona’s  annual 
pension  will  equal  his  Sheriff’s  salary  of 
$199,680.  He  is  scheduled  to  go  to  trial  on 
August  26, 2008;  in  May,  the  federal  judge 
over  his  case  denied  a defense  motion  to 
move  the  trial  outside  the  county. 

The  Orange  County  Sheriff’s  office 
has  continued  to  be  a source  of  controver- 
sy since  Carona  stepped  down.  A scathing 
grand  jury  report  released  in  April  2008 
cited  numerous  serious  problems;  the  re- 
port found  a Sheriff’s  deputy  at  the  Theo 
Lacy  Jail  was  watching  TV  (specifically 
“Cops”)  when  prisoners  beat  another 
prisoner  to  death  in  Oct.  2006.  The  grand 
jury  claimed  rampant  abuses  by  other 
deputies  - including  sleeping  on  duty, 
failing  to  make  patrols  of  the  jail,  and 


Robert  Sillen,  the  scrappy  Receiv- 
er appointed  by  a U.S.  District 
Court  to  fix  California’s  ailing  prison 
healthcare  system,  was  replaced  on  Janu- 
ary 23,  2008  by  J.  Clark  Kelso,  former 
Chief  Information  Officer  for  Governor 
Arnold  Schwarzenegger. 

U.S.  District  Judge  Thelton  Hender- 
son, who  announced  the  change  in  a court 
order,  felt  that  a new  skill  set  was  needed 
following  Sillen’s  sometimes  abrasive 
strong-arm  techniques  that  were  necessary 
to  deal  with  the  prison  system’s  deeply 
entrenched  bureaucracy.  Judge  Hender- 
son opined  that  more  contemporary  and 
collaborative  skills  were  appropriate  to 
bring  the  already  commenced  changes  to 
completion. 

While  Sillen  had  decades  of  experience 
as  a healthcare  administrator,  Kelso,  a law 
professor,  has  experience  fixing  California’s 
governmental  information  technology 


using  prisoners  as  “shot  callers.”  Several 
staff  members  were  fired  or  suspended; 
the  undersheriff  resigned  shortly  before 
the  report  was  released. 

Acting  Sheriff  Jack  Anderson  asked 
the  FBI  to  assist  with  an  investigation 
into  the  report’s  allegations  of  miscon- 
duct. The  investigation  is  pending.  Initial 
reforms  by  Anderson  include  removing 
TVs  from  guard  stations,  banning  the  use 
of  personal  cell  phones  by  jail  staff,  and 
installing  surveillance  video  cameras. 

“This  is  not  a good  day  for  Orange 
County,”  observed  Supervisor  John 
Moorlach.  “We  have  another  clear  case 
of  human  failure.  The  complacency’s 
gotta  stop.  Good  cops  can’t  protect  bad 
cops.  The  code  of  silence  has  gotta  stop.” 
Apparently  fed  up  with  local  corruption 
and  malfeasance,  on  June  10,  2008  the 
Orange  County  Board  of  Supervisors 
named  an  outsider  to  replace  Carona  as 
Sheriff  - Sandra  Hutchens,  a retired  chief 
from  the  Los  Angeles  County  Sheriff’s 
Department. 

Sources:  Los  Angeles  Times,  www.knbc. 
com,  Orange  County  Register 


program.  Sillen  had  quickly  recognized 
the  problems  attending  the  state  prison 
system’s  abysmal  healthcare  - a lack  of 
doctors,  nurses,  medical  equipment,  clin- 
ics and,  most  importantly,  anyone  who 
cared  - and  shook  the  California  Dept,  of 
Corrections  and  Rehabilitation  (CDCR) 
to  its  foundation  to  force  improvements. 
The  situation  when  he  was  appointed  Re- 
ceiver included  66  preventable  deaths  per 
year  plus  countless  thousands  of  cases  of 
delayed  or  inadequate  medical  care.  Phar- 
macy services  were  chaotic  among  CDCR’s 
33  prisons;  clinic  sanitation  practices  were 
shockingly  deficient. 

Sillen  chose  the  aging  San  Quentin 
State  Prison  as  his  test  case.  He  replaced 
all  of  the  Medical  Technical  Assistants 
(guards  who  worked  as  medical  aides) 
with  registered  nurses  and  licensed  vo- 
cational nurses.  He  greatly  increased  the 
salaries  for  medical  staff,  which  was  neces- 
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sary  to  achieve  healthcare  improvements 
through  fuller  staffing  levels,  and  antici- 
pated additional  raises  of  8-20%  to  fill  all 
needed  medical  positions.  He  ordered  a 
thorough  cleaning  and  repainting  of  the 
prison’s  “hospital”  wing  plus  construction 
of  a Triage  Treatment  Area.  A new  $160 
million  hospital  facility  was  contracted 
to  be  built  by  2009,  replacing  an  existing 
condemned  124-year-old  structure.  Clinic 
space  was  created  in  each  housing  unit  as 
well  as  in  the  reception  area,  where  medi- 
cal and  dental  screening  of  new  arrivals 
is  now  performed. 

Similar  programs  were  instituted  at 
many  of  California’s  other  prisons  as 
Sillen  visited  each  facility  and  designated 
Receiver’s  representatives  to  monitor 
progress.  However,  as  he  continued  to 
make  improvements  it  became  apparent 
that  the  CDCR’s  intransigence  to  change 
was  going  to  take  more  time  than  initially 
anticipated.  Judge  Henderson  pressed 
Sillen  for  a completion  schedule,  but  he 
could  only  provide  general  estimates  that 
stretched  over  ten  years.  Some  state  of- 
ficials complained  to  the  court  that  Sillen 
was  too  roughshod  to  deal  with  and  that 
the  CDCR  could  ill  afford  to  comply 
with  his  open-checkbook  style  of  doing 
business  - particularly  given  the  state’s 
pending  $16  billion  budget  shortfall. 

With  these  criticisms  in  mind,  Judge 
Henderson  compromised  by  replacing 
Sillen  with  Kelso,  a seasoned  “fix-it” 
administrator  and  member  of  Governor 
Schwarzenegger’s  inner  circle,  and  instruct- 
ed him  to  finish  the  healthcare  improvement 
process  with  a more  firm  schedule  of 
completion.  Kelso  is  well  respected  in  state 


government  circles  and  may  well  have  a 
smoother  style  than  Sillen.  But  CDCR  is 
an  immense  monolith,  and  if  it  took  Sillen 
as  Receiver  to  move  the  prison  system  as  far 
as  it  already  has,  it  remains  an  open  ques- 
tion whether  a less  aggressive  administrator 
will  continue  to  make  progress  - thereby 
rendering  the  court’s  desired  completion 
schedule  an  elusive  goal. 

In  November  2007,  Sillen  gave  Judge 
Henderson  an  updated  Plan  of  Action  for 
Constitutional  Prison  Medical  Care,  which 
detailed  a three-year  project  encompass- 
ing asthma  care,  new  construction  and 
new  information  technology  programs. 
The  300-page  Plan  laid  out  metrics  and 
timelines  in  which  to  measure  progress 
on  22  major  initiatives.  These  included  a 
state-wide  computer  network  within  one 
year,  new  healthcare  facilities  in  progress  or 
completed  at  21  prisons  within  two  years, 
automation  of  pharmacies  in  all  state  pris- 
ons within  three  years,  and  new  systems  in 
place  for  medical  and  lab  records. 

In  addition  to  the  proposed  Plan  of 
Action  was  a collaborative  project  with 
the  University  of  California  for  clinical 
improvements.  But  because  Sillen  dis- 
covered that  “the  situation  [was]  much 
worse  than  the  court  or  the  public  ever 
imagined,”  his  anticipated  completion 
date  remained  indefinite.  Hoping  for  bet- 
ter, Judge  Henderson  ordered  Kelso  to 
rework  Sillen’s  Plan,  aided  by  a Pro  Bono 
Special  Assistant,  to  make  it  “a  more  use- 
ful leadership  document.” 

Kelso  has  shown  he  is  willing  to  exert 
his  newly-appointed  authority.  He  moved 
the  Receiver’s  office  to  Sacramento,  so 
as  to  be  closer  to  lawmakers  and  state 


agencies.  In  May  2008  he  began  an  investi- 
gation into  delayed  medical  treatment  and 
the  medical-related  death  of  a California 
prisoner  who  had  been  transferred  to  a 
CCA-run  prison  in  Mississippi.  However, 
Kelso’s  efforts  to  get  the  state  legislature  to 
approve  almost  $7  billion  in  bond  financ- 
ing for  10,500  prison  healthcare  beds  and 
medical  services  fell  short;  on  May  27, 
2008  the  Senate  failed  to  pass  a bill  to 
approve  the  financing. 

If  Kelso  doesn’t  have  the  same  power 
of  persuasion  with  the  CDCR  as  did 
Sillen,  his  plan  to  fix  the  state’s  prison 
healthcare  system  in  “four  to  five  years” 
may  fade  into  bureaucratic  obscurity. 

Improving  prison  healthcare  to  meet 
Constitutional  standards  can  be  achieved 
by  either  increasing  healthcare  facilities 
and  staff  or  by  lowering  the  prison  popu- 
lation. Judge  Henderson  is  considering 
the  latter  option,  too,  as  a member  of  a 
three-judge  panel  that  is  on  the  brink  of 
taking  over  the  rest  of  CDCR’s  operations 
and  imposing  a prison  population  cap  for 
medical  and  mental  health  care  reasons. 
[See:  PLN,  March  2008,  p.38]. 

Either  way,  hopefully  Judge  Hender- 
son will  steer  the  path  to  Constitutional 
medical  care  in  California  prisons  with 
the  firm  resolve  he  has  demonstrated 
over  the  past  several  decades.  See:  Plata  v. 
Schwarzenegger , U.S.D.C.  ND  Cal.,  Case 
No.  CO  1-1 351 -TEH  (Order  Appointing 
New  Receiver,  January  23,  2008).  FJ 

Additional  sources:  Associated  Press, 
Los  Angeles  Times,  Reuters,  California 
Prison  Receivership  Bulletin  (November 
16,2007) 
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$100,000  Settlement  in  Illinois  Jail  Guard’s  Forced 
Oral  Sex  of  Female  Prisoner 


To  settle  a prisoner’s  equal  pro- 
tection claim  based  upon  sexual 
harassment,  Illinois’  Tazewell  County  has 
agreed  to  pay  the  prisoner  $100,000.  The 
same  prisoner  also  had  consensual  sex 
with  another  off-duty  guard,  resulting  in 
his  firing. 

The  basis  for  the  lawsuit  involved 
events  that  occurred  on  July  and  August 
2005,  That  was  when  Kody  Leuallen,  24, 
was  imprisoned  at  the  Tazewell  County 
Justice  Center  on  a theft  charge.  During 
that  time  period,  guard  Timothy  Gregory 
approached  Leuallen  five  times,  making 
her  perform  oral  sex  twice.  On  one  oc- 
casion, he  reached  his  hands  down  her 
pants.  She  also  claimed  he  made  her  write 
a sexually  explicit  letter  for  him. 

Gregory  admitted  to  the  allegations, 
which  occurred  in  the  Center’s  laundry 
room.  He  pleaded  guilty  to  a felony  count 
of  official  misconduct  for  his  acts,  which 
caused  his  dismissal  from  the  sheriff’s 
Office. 

To  support  her  damages,  Leuallen 
claimed  to  be  depressed.  She  was  diag- 
nosed with  post-traumatic  stress  disorder 
that  requires  counseling,  and  it  results  in 
her  being  withdrawn  and  having  difficulty 
trusting  people.  She  also  claimed  to  suf- 
fer from  nightmares  and  disturbing  sleep 
from  the  incident. 

The  Tazewell  County  Board  agreed 
to  settle  Leuallen’s  claim  for  $100,000  on 
May  30,  2007.  “I’m  glad  that  this  issue  is 
behind  us  and  all  involved  can  move  on,” 
said  Board  Chairman  Jim  Unsicker. 

In  an  unusual  twist  that  caused  a 22 
year  veteran  of  the  Center  to  move  from 
his  job,  the  Tazewell  County  Sheriff’s 
Merit  Commission  fired  guard  Robert 
Handegan.  The  basis  for  Handegan’s 
dismissal  is  that  he  had  sex  with  Leual- 
len on  April  19,  2005,  at  a Motel  6 after 
going  to  several  bars  with  her.  That  night 
of  merriment  was  eight  days  after  Leual- 
len was  released  from  jail  and  placed  on 
probation. 

“I  did  something  in  my  private  life 
that’s  nobody’s  business  but  mine,”  said 
Handegan,  44.  The  Merit  Commission 
found  Handegan  was  guilty  of  “conduct 
unbecoming  an  officer”  for  the  sexual  inci- 
dent, using  his  cell  phone  to  make  a bond 
call  the  first  time  Leuallen  was  jailed,  for 
bringing  her  outside  food  and  drink,  and 
falsely  claiming  to  be  a police  officer. 
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The  Sheriff  stood  by  the  firing.  “This 
is  an  unpleasant  situation  for  everyone 
concerned,”  said  Sheriff  Robert  Hustin. 
Leuallen,  however,  has  turned  the  situa- 
tion into  a positive  by  staying  clean  and 
using  her  lawsuit  proceeds  to  further 


The  U.S.  District  Court  for  the 
Eastern  District  of  California  has 
held  that  the  rights  of  California  juvenile 
parolees  were  violated  by  the  single-hear- 
ing revocation  process  used  by  the  Juvenile 
Parole  Board  (JPB).  Nevertheless,  the 
court  declined  to  require  the  initial  revoca- 
tion hearing  to  be  held  within  ten  days  as 
it  did  for  adult  parole  violators  in  Valdivia 
v.  Davis , 206  F.Supp.2d  1068  (E.D.  Cal. 
2002).  [See:  PLN,  Jan.  2003,  p.16]. 

In  September,  2006,  L.H.  and  three 
other  juveniles  filed  a class  action  com- 
plaint under  42  U.S.C.  § 1983  and  the 
Americans  with  Disabilities  Act,  42  U.S.C. 
§§  12101-12213,  claiming  that  the  JPB’s 
policies  and  practices  denied  them  due 
process  of  law  in  the  parole  revocation 
process.  Among  other  issues,  they  claimed 
that  the  JPB’s  policy  of  not  providing  two 
hearings  (a  preliminary  hearing  and  a re- 
vocation hearing)  - and  indeed,  not  even 
providing  one  hearing  for  up  to  60  days  - 
violated  the  seminal  principles  set  forth  by 
the  Supreme  Court  in  Morrissey  v.  Brewer , 
408  U.S.  471  (1972),  Gagnon  v.  Scarpelli , 
411  U.S.  778  (1973)  and  Mathews  v.  El- 
dridge , 424  U.S.  319  (1976). 

The  JPB  defended  its  parole  revoca- 
tion policies  for  California’s  2,775  juvenile 
parolees.  It  offered  statements  from  two 
of  its  senior  staff  as  to  the  agency’s 
procedures,  and  asked  the  court  to  take 
judicial  notice.  The  court  declined  to  do 
so  because  the  two  affiants  had  failed  to 
demonstrate  personal  knowledge  of  the 
procedures,  as  was  required  to  satisfy  ju- 
dicial notice  standards.  Nonetheless,  the 
court  accepted  the  parties’  representations 
that  upon  a “technical”  parole  violation 
(i.e.,  a rules  violation  rather  than  a new 
criminal  act),  the  JPB’s  regulations  didn’t 
provide  for  a probable  cause  hearing. 
The  JPB  tried  to  excuse  this  deficiency  by 


her  education.  See:  Leuallen  v.  Tazewell 
County , USDC,  CD  IL,  Case  NO:  1:06- 
CV-1206.  P 

Additional  Sources:  morebadcopnews. 
com 


noting  that  when  revocation  hearings  for 
technical  violations  were  eventually  held, 
75%  resulted  in  favorable  outcomes  for  the 
parolee  - e.g.,  to  continue  on  parole. 

For  parolees  charged  with  new  crimes, 
in-custody  detention  pending  revocation 
was  automatic.  The  parolee  was  given  a 
form  to  request  a probable  cause/deten- 
tion hearing  or  to  waive  the  hearing.  If 
the  form  was  not  returned  within  five 
calendar  days  of  arrest,  the  waiver  was 
deemed  automatic  and  there  was  no  hear- 
ing whatsoever,  even  though  the  law  stated 
one  must  take  place  within  60  days. 

Both  sides  moved  for  summary 
judgment.  The  plaintiffs  asked  that  pre- 
liminary hearings  be  conducted  within  10 
days  following  detention,  as  was  required 
in  Valdivia.  The  court  initially  noted  the 
similarity  between  the  issues  raised  in  this 
action  and  those  in  Valdivia , and  declared 
that  case  to  be  its  baseline. 

Next,  the  district  court  rejected  the 
JPB’s  attempt  to  limit  the  court’s  juris- 
diction based  on  the  Prison  Litigation 
Reform  Act  (PLRA)  requirement  that 
a prisoner’s  complaint  demonstrate  an 
adverse  impact  on  public  safety  or  on  the 
operation  of  the  criminal  justice  system. 
The  court  held  that  the  PLRA  applies  only 
to  “civil  action[s]  with  respect  to  prison 
conditions,”  and  that  the  instant  com- 
plaint did  not  involve  prison  conditions. 

Relying  upon  Morrissey , Gagnon  and 
Eldridge,  the  court  concluded  that  the 
Constitution  requires  a two-stage  revocation 
process.  The  first  is  “at  arrest  and  pre- 
liminary hearing”  and  the  second  is  “when 
parole  is  formally  revoked.”  The  court  ob- 
served that  the  JPB’s  policy  of  conducting 
revocation  hearings  as  long  as  60  days  after 
detention  far  exceeded  the  21  days  set  by  the 
Ninth  Circuit  in  Pierre  v.  Washington  State 
Board  of  Prison  Terms  and  Paroles , 699  F.2d 
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471  (9th  Cir.  1983).  The  controlling  touch- 
stone of  due  process  was  the  disruption  of 
the  parolee’s  family  relationships,  educa- 
tion, job,  etc.  The  district  court  found  the 
JPB’s  loose  procedures  violative  of  juvenile 
parolees’  rights,  and  held  that  such  rights 
outweighed  those  of  the  public’s  “social 
interest”  in  public  safety. 

Accordingly,  on  Sept.  19,  2007  the 
district  court  granted  the  plaintiffs’ 
motion  for  summary  judgment  as  to  a dec- 
laration that  their  due  process  rights  had 
been  violated  by  the  JPB’s  single-hearing 
revocation  process.  The  court  stopped 
short  of  requiring  a firm  minimum  time 
limit  in  which  to  hold  an  initial  revocation 
hearing,  however,  finding  the  plaintiffs 
had  not  demonstrated  “that  there  is  no 
genuine  issue  of  material  fact  that  the  cir- 
cumstances of  juvenile  parole  revocation 
require  that  the  probable  cause  determina- 
tion be  made  within  ten  calendar  days  of 
the  parolee  being  taken  into  custody.”  The 
court  termed  such  an  order  “premature” 
and  denied  summary  judgment  as  to  that 
claim.  See:  L.H.  v.  Schwarzenegger , 519 
F.Supp.2d  1072  (E.D.Cal.,  2007). 

The  case  progressed  on  other  con- 
tested issues,  and  on  January  29,  2008 
the  court  granted  a preliminary  injunc- 


tion requiring  the  defendants  to  appoint 
counsel  to  represent  all  juvenile  parolees 
during  revocation  hearings. 

Rather  than  work  cooperatively  to 
resolve  this  litigation,  the  JPB  has  taken 
an  adversarial  approach.  State  officials 
repeatedly  frustrated  the  plaintiffs’  discov- 
ery requests,  resulting  in  multiple  motions 
to  compel  and  for  sanctions.  On  May  1, 
2008  the  district  court  granted  fees  and 
costs  to  plaintiffs’  counsel  in  the  amount 
of  $58,227.15  due  to  the  JPB’s  failure 
to  fully  and  timely  respond  to  discovery 
requests.  The  court  also  granted  the 
plaintiffs’  motion  for  sanctions  on  May 
14,  2008,  noting  that  the  PBJ’s  continued 
delay  in  complying  with  discovery  requests 
“has  all  the  earmarks  of  purposeful  foot 


dragging  on  discovery.” 

According  to  a May  16,  2008  status 
report,  the  state  indicated  it  had  “appointed 
attorneys  to  every  juvenile  parolee  in  the 
juvenile  revocation  process,  drafted  ADA 
policies  and  procedures,  and  implemented 
probable  cause  hearings.  Additionally,  De- 
fendants are  preparing  to  implement  their 
plan  to  hold  final  revocation  hearings  within 
thirty-five  days  of  a parole  hold  ....” 

The  district  court  has  appointed  for- 
mer Washington  DOC  Secretary  Chase 
Riveland  to  serve  as  Special  Master  in 
this  case,  which  is  ongoing  and  pending 
additional  summary  judgment  motions. 
See:  L.H.  v.  Schwarzenegger , U.S.D.C. 
ED  Cal.,  Case  No.  2:06-cv-02042-LKK- 
GGH.  P 
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California:  Few  Sex  Predators  Civilly  Committed  To  Mental 
Hospitals,  Despite  Expanded  Qualification  Criteria 


Even  though  California  widely 
expanded  the  potential  pool  of 
violent  sex  predator  (SVP)  prisoners  who 
could  be  forced  into  mental  hospitals  after 
completing  their  criminal  sentences,  and 
despite  spending  $27  million  to  screen 
and  evaluate  thousands  of  newly  eligible 
candidates,  the  state  hasn’t  committed  any 
of  them  in  the  first  year. 

Not  surprisingly,  part  of  the  prob- 
lem is  the  bureaucracy,  which  has  caused 
a backlog.  Each  commitment  must  go 
through  a court  trial,  per  California’s 
Welfare  and  Institutions  Code  §§  6600  et 
seq.  While  prosecutors  are  busily  filing 
the  cases,  it  often  takes  a year  to  get  to 
trial.  Another  factor  is  that  despite  the 
new  (2006)  law  vastly  enlarging  the  pool 
of  potential  candidates,  few  of  those  com- 
ing due  for  release  meet  the  definition  of 
an  SVP.  Stated  another  way,  while  many 
more  sex  offenders  are  included  in  the 
expanded  class  requiring  screening  and 
evaluation  - 35  listed  crimes  versus  7, 
earlier  - none  who  were  not  previously 
identified  have  yet  been  fingered.  Whereas 
the  earlier  criteria  looked  only  at  those 
who  had  multiple  crimes  against  multiple 
victims,  the  new  law  requires  just  one 
crime.  However,  psychologists  note  that 
some  disorders  can  only  be  diagnosed 
from  the  event  of  recurring  behavior  over 
a six  month  interval.  Plainly,  “one  crime 
does  not  a predator  make.” 

Nonetheless,  referrals  from  prison 
officials  have  skyrocketed  from  45  per 
month  to  750,  causing  the  number  of 
psychological  screening  examinations  to 
jump  from  240  in  the  prior  year  to  almost 
2,500.  While  many  more  are  being  identi- 
fied and  held  in  the  state  mental  hospital 
in  Coalinga  to  await  commitment  trials, 
the  number  of  actual  new  commitments 
from  all  categories  rose  only  to  27,  from 
24  the  year  before. 

Holding  each  pre-trial  detainee  costs 
$12,500  per  month.  In  addition,  the 
examination  by  two  psychologists  runs 
another  $7,500.  Douglas  Tucker,  associ- 
ate clinical  professor  of  psychiatry  at  the 
University  of  California,  San  Francisco, 
said  “It’s  silly,  actually,”  adding,  “It’s 
good  employment  for  psychologists,  but 
it  doesn’t  really  achieve  anything.  You’re 
going  to  get  a lot  of  people  who  don’t  have 
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by  John  E.  Dannenberg 

a sexual  disorder,  who  just  got  drunk.” 
While  prosecutors  in  Contra  Costa  and 
Alameda  counties  have  filed  six  cases  in 
the  intervening  year  that  would  not  have 
previously  qualified,  no  commitments 
have  yet  been  obtained. 

The  event  of  an  SVP  commitment  is 
cataclysmic.  Of  582  who  have  been  com- 
mitted since  the  SVP  law  was  enacted  in 
1996,  fewer  than  12  have  completed  the 
five-step  mental  treatment  program  and 
been  released.  Over  100,  on  the  other 
hand,  have  thumbed  their  noses  at  the 
program  and  taken  their  chances  on  bien- 
nial recommitment  trials  and  won  their 
freedom.  231  more  are  awaiting  trials. 
Politically  motivated  legislators,  whose 
fanning  of  the  flames  against  SVPs  elec- 


The  nation’s  largest  private  prison 
firm,  Corrections  Corporation 
of  America  (CCA),  has  once  again  upset 
county  officials  by  repeatedly  failing  to 
control  vital  jail  operations.  The  company 
responded  by  discontinuing  its  contract  to 
operate  the  facility. 

On  November  1, 2007,  a CCA  worker 
prematurely  released  nine  prisoners  from 
the  Bay  County,  Florida  jail’s  substance 
abuse  program  before  their  sentences  had 
expired.  Upon  CCA’s  discovery  of  the  mis- 
take, the  prisoners  were  notified  and  each 
agreed  to  return  to  finish  their  jail  terms. 

The  Bay  County  Commissioners  fined 
the  company  $140,000  for  the  mistaken 
early  releases,  an  amount  equivalent  to  1 
percent  of  the  monthly  $1.4  million  paid  to 
the  company  for  operating  the  facility. 

“This  is  a jail  and  it  needs  to  be  run 
like  one,”  said  Commissioner  Mike  Nelson. 
A report  by  the  county  contract  monitor 
found  the  incident  resulted  from  poor 
judgment  by  CCA  staff,  broad  booking 
procedures  and  inadequate  staffing.  CCA 
was  also  cited  for  allowing  several  hours 
to  pass  before  informing  the  contract 
monitor  that  the  incident  had  occurred. 
“It  shouldn’t  have  happened  ...”  explained 
Nelson.  “What  I am  really  upset  about  is 
that  there  was  a 7-hour  delay  before  anyone 
at  our  place  was  ever  notified.” 


trifles  reelection  campaigns,  have  tried  to 
make  SVP  commitments  indeterminate. 
Incredibly,  this  would  take  the  invocation 
of  a life  sentence  away  from  the  judicial 
branch  of  government  and  place  it  in 
the  hands  of  the  executive  branch,  to  be 
consummated  by  two  staff  psychologists 
in  one  “hearing”  wherein  the  prisoner  has 
no  attorney  or  due  process  rights. 

It  appears  that  even  after  Califor- 
nia’s legislators  frenetically  expanded 
the  qualification  criteria  for  SVPs,  they 
still  have  not  corralled  enough  to  fill 
more  than  20  % of  their  new  Coalinga 
treatment  facility  or  to  satiate  their  po- 
litical obsessions.  FJ 

Source:  Contra  Costa  Times. 


PLN  readers,  however,  know  that  such 
problems  are  typical  for  CCA,  as  the  drive  to 
increase  profit  leads  the  company  to  provide 
substandard  services  with  fewer  staff,  less 
experienced  staff  and  inadequate  training. 
Various  deficiencies  at  the  CCA-operated 
Bay  County  facility  - including  a hostage 
taking  and  shooting,  sexual  misconduct  by 
staff,  escapes,  suicides  and  inadequate  medi- 
cal care  - were  previously  profiled  in  a PLN 
cover  story  that  also  detailed  the  company’s 
mismanagement  at  other  Florida  jails.  [See: 
PLN,  July  2006,  p.l]. 

CCA  and  Bay  County  have  a lengthy 
relationship  - CCA  has  operated  the 
county’s  jail  since  1985.  In  May  2006, 
county  and  company  officials  entered  into 
a six-year  contract  renewal;  included  in 
the  agreement  was  the  construction  of  a 
new  $39.7  million  jail  facility. 

“We’re  gonna  have  to  get  it  across 
to  the  folks  up  in  Tennessee  [where  CCA 
is  headquartered]  that  we  take  this  very 
seriously,”  said  Nelson. 

CCA  officials  apparently  did  take 
the  $140,000  in  fines  seriously.  On  May  1, 
2008  the  company  announced  it  was  with- 
drawing from  the  Bay  County  contract. 
The  company  will  cease  operations  by 
October  1,  after  the  new  facility  is  built. 

CCA  stated  its  withdrawal  from  Bay 
County  was  due  to  financial  concerns;  the 
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company  said  it  could  not  keep  paying  the 
competitive  wages  necessary  to  “retain  the 
brightest  and  the  best  staff.”  Which  makes 
one  wonder  what  kind  of  staff  CCA  has 
been  hiring  to  run  the  facility  over  the  past 
two  decades.  Another  possible  factor  is 
that  under  its  contract,  CCA  would  have 
been  paid  a lower  per  diem  rate  after  the 
new  jail  facility  was  complete. 

The  Bay  County  Sheriff’s  Office  will 


operate  the  jail  after  CCA  pulls  out,  at 
an  estimated  annual  expense  of  $17.8 
million.  Presumably,  despite  the  greater 
cost,  the  quality  of  the  sheriff’s  manage- 
ment will  be  higher.  The  cost  increase  was 
mainly  for  pay  raises  for  jail  staff.  “It’s  a 
little  higher  rate,”  admitted  Commissioner 
Jerry  Girvin,  “but  let’s  face  it;  a lot  of  the 
problems  have  been  because  of  the  [lower] 
salary”  paid  by  CCA. 


Perhaps  CCA  wouldn’t  have  to  aban- 
don its  contractual  obligations  if  it  didn’t 
rack  up  large  fines  due  to  violations  and 
mismanagement  caused  by  staffing  defi- 
ciencies and  poorly-trained  employees. 
Then  again,  that  would  make  it  difficult 
for  the  company  to  earn  as  large  a profit 
as  it  does.  FJ 

Sources:  News  Herald,  www.wmbb.com 


Infected  Hand  Mistreatment  At  Sacramento 
County  Jail  Settled  For  $100,000 


The  County  of  Sacramento,  Cali- 
fornia settled  a federal  civil  rights 
lawsuit  brought  against  county  jail  staff 
for  failure  to  properly  treat  the  injured 
hand  of  a prisoner.  While  the  $100,000 
settlement  was  less  than  the  prisoner’s 
$156,000  in  medical  bills,  after  the  billing 
was  sorted  out,  most  of  the  judgment 
went  to  him. 

Ricky  Kirk,  40,  was  jailed  in  2004  on 
a spousal  abuse  charge.  He  arrived  with  a 
laceration  on  his  palm  caused  by  striking 
his  wife  in  the  teeth.  The  injury  became 
infected  and  required  surgery.  But  when 
taken  to  Sutter  General  Hospital,  he 
was  only  fitted  with  a sling  and  returned 
to  jail.  The  hospital  doctors  ordered 
daily  cleansing  and  dressing  of  the  wound, 
which  wasn’t  done.  Over  the  following  3 
days,  the  infection  worsened,  causing  fe- 
ver, chills  and  severe 
swelling.  Kirk  even- 
tually needed  three 
surgeries,  including 
a skin  graft  from  his 
thigh.  He  claimed 
permanent  scarring. 

A wizened 
County  Sheriff  took 
the  counteroffensive 


by  discharging  Kirk  from  custody  while 
he  was  still  in  the  hospital,  in  an  attempt  to 
limit  the  County’s  exposure  to  his  medical 
bills.  In  other  words,  having  knowingly  mis- 
treated Kirk  in  a manner  causing  him  extra 
surgeries,  they  tried  to  stiff  him  with  the 
damages  from  their  inept  medical  care. 

In  a moment  of  truth,  County  Sheriff 
John  McGinness  admitted,  “We  probably 
should  have  done  a better  job  attending  to 
his  medical  needs.  The  reality  is,  it  wasn’t 
our  shining  moment.”  And  while  McGin- 
ness added  that  the  jail  had  since  improved 
medical  care,  he  lamented  that  the  County 
took  a beating  because  “the  cause  of  the 
injury”  was  not  considered  as  a factor 
in  the  settlement.  Or,  putting  it  bluntly, 
McGinness  believed  that  Kirk  deserved 
bad  medical  care  because  he  caused  his 
initial  injury.  Indeed,  some  of  the  jail’s 
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medical  personnel  gave  sworn  depositions 
that  they  saw  nothing  wrong  with  the  way 
Kirk’s  case  was  handled. 

Kirk  eventually  pled  no  contest  to 
a reduced  misdemeanor  charge  and  was 
sentenced  to  the  six  days  served.  Kirk 
was  represented  by  Sacramento  attorney 
Steward  Katz.  See:  Kirk  v.  Sacramento 
County,  USDC  (E.D.  Cal.)  Case  No.  2:05- 
CV-0 1 790-MCEGGH  (Settlement  Order, 
July  2007). 

Additional  sources:  Verdict  Search,  Sac- 
ramento Bee 
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Grand  Jury  Report,  Four  Nebraska  Jail  Guards 
Indicted  in  Prisoner’s  Death 


Finding  there  was  probable  cause 
that  four  guards  at  Nebraska’s 
Omaha  Police  Detention  Unit  (OPDU) 
failed  to  render  medical  care  to  a prisoner 
which  contributed  to  his  death,  a Douglas 
County  grand  jury  indicted  the  guards  on 
charges  of  official  misconduct  - a Class  II 
misdemeanor.  The  grand  jurors  also  found 
the  city  culpable,  calling  the  situation  at 
the  jail  “inadequate,”  “irresponsible”  and 
“appalling.” 

The  grand  jury  was  convened  to  look 
into  the  death  of  Alexander  Simoens,  who 
was  arrested  on  September  7, 2007  on  sus- 
picion of  felony  driving  during  suspension. 
Simoens,  47,  did  not  exhibit  or  indicate  any 
medical  problems  upon  arrest  and  said  he 
was  not  taking  any  medications. 

After  being  booked  into  OPDU, 
however,  Simoens  began  moaning,  beg- 
ging for  help  for  stomach  pain  and 
vomiting  blood.  Jail  employees  ignored 
his  pleas  and  refused  to  provide  medical 
care.  Guard  Joachim  Dankiw,  a 17-year 
veteran,  reportedly  told  Simoens  to  “Go 
ahead,  lay  down  and  die.” 

It  was  not  until  September  9,  when 
Simoens  lost  consciousness  after  writhing 
in  pain  in  his  cell,  that  an  ambulance  was 
finally  called.  By  then  it  was  too  late.  Si- 
moens died  two  days  later.  The  grand  jury 
found  the  cause  of  death  was  a gastrointes- 
tinal hemorrhage  and  a ruptured  ulcer. 

After  hearing  from  13  witnesses  and 
viewing  multiple  hours  of  videotape  and 
documentary  exhibits,  the  grand  jury  spent 
six  hours  deliberating.  It  indicted  Dankiw; 
jail  supervisor  Jeanele  Moore,  a 23-year  vet- 
eran; Andrew  Freeman,  a five-year  employee; 
and  Mark  Haefele,  a nine-year  employee,  on 
charges  of  official  misconduct  in  connection 
with  Simoens’  death.  Each  faces  up  to  six 
months  in  jail  and  a $1,000  fine. 

“It’s  unfortunate.  It’s  regretful,  of 
course,”  stated  Omaha  Police  Chief 
Thomas  Warren.  “In  hindsight,  we  would 
have  prescribed  appropriate  medical  atten- 
tion.” Warren  added  the  jail  staff’s  neglect 
of  Simoens  did  not  result  from  a lack  of 
training,  but  rather  from  a breakdown  in 
communication  between  two  jail  shifts 
and  a lack  of  documentation  of  Simoens’ 
medical  issues.  The  grand  jury,  however, 
found  more  significant  problems. 

The  jurors  concluded  that  OPDU’s 
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“guidelines  are  irresponsible  in  order 
to  hold  people  without  on-site  licensed 
medically  trained  personnel.”  According 
to  Nebraska  jail  standards,  jail  employees 
must  ensure  “that  proper  medical  atten- 
tion is  provided  as  soon  as  possible.”  In 
the  absence  of  on-site  trained  medical 
personnel,  OPDU’s  training  failed  to 
“adequately  provide  skills  / knowledge/ 
expertise  required  / necessary  for  basic 
human  needs,”  the  grand  jury  reported. 

The  indifference  exhibited  by  Dankiw 
may  have  been  cultivated  by  OPDU’s  Stan- 
dard Operating  Procedure  Manual.  The 
grand  jury  found  the  manual  was  “unclear, 
poorly  defined  and  lacks  specific  instruc- 
tions,” and  further  found  that  jail  employees 
failed  to  follow  the  lackluster  procedures 
in  the  manual  because  “consequences  or 
repercussions  are  not  enforced.” 

The  grand  jury  stated  the  City  of 
Omaha  was  also  to  blame  because  it  failed 
to  properly  budget  OPDU,  which  caused 
inadequate  staffing  levels.  The  jurors  noted 
that  OPDU’s  population  “in  excess  of  50 
inmates  with  3-4  staff  is  appalling.”  The 
grand  jury’s  final  recommendation  was  to 
close  OPDU  and  have  the  city  direct  all 
future  bookings  to  the  Douglas  County 
Correctional  Center,  which  is  where  pris- 
oners are  ultimately  sent  because  OPDU 
is  a temporary  holding  facility  that  only 
keeps  prisoners  up  to  72  hours. 

“It’s  sad  and  embarrassing,  and  not 
the  way  we  want  to  do  business  in  the  city 
of  Omaha,”  said  Mike  Landow,  Chief  of 
Staff  to  Mayor  Mike  Fahey.  After  Simo- 


In  November  2007  a federal  grand 
jury  issued  an  indictment  charging 
Clinch  County,  Georgia  Sheriff  Winston 
C.  Peterson,  62,  with  perjury,  using  forced 
prisoner  labor  and  extorting  former  jail 
prisoners. 

Peterson’s  indictment  marked  the  sec- 
ond time  in  the  past  year  that  a Georgia 
Sheriff  was  charged  while  in  office.  Berrien 
County  Sheriff  Gerald  W.  Brogdon  pled 
guilty  last  August  to  a charge  of  illegal  sale 


ens’  death,  Mayor  Fahey  began  talks  with 
county  officials  to  close  OPDU. 

As  for  the  four  guards  who  were 
charged,  Dankiw  and  Moore  were  fired. 
At  least  one  of  the  guards,  Andrew  Free- 
man, is  seeking  to  have  the  misdemeanor 
charges  dropped  because  although  Sim- 
eons was  allegedly  “writhing  in  his  cell 
for  hours,”  Freeman  wasn’t  present  at  the 
jail  the  entire  time.  OPDU  jail  manager 
Charles  Benak,  who  was  not  charged, 
resigned  on  Sept.  21,  2007. 

While  the  grand  jury’s  indictments  and 
findings  make  a statement,  readers  of  PLN 
will  note  it  is  rare  for  corrections  staff  to 
be  held  responsible  for  a prisoner’s  death 
- even  when  they  refuse  to  provide  medical 
care  and  tell  him  to  “lay  down  and  die.” 

Simeons’  surviving  family  members 
may  have  a better  chance  of  obtaining  jus- 
tice through  the  federal  lawsuit  they  filed 
against  the  City  of  Omaha  and  OPDU 
officials  on  January  11, 2008.  See:  Higgins 
v.  Dankiw , U.S.D.C.  Neb.,  Case  No.  8:08- 
cv-000 1 5- JFB-TDT. 

In  May  2008,  city  and  county  officials 
approved  the  merger  of  OPDU  with  the 
Douglas  County  Correctional  Center, 
which  includes  closing  the  OPDU.  The 
merger  is  expected  to  be  complete  in 
June.  FJ 

Sources:  World-Herald;  Journal  Star; 
www.ketv.com; www.thereader.com;  In 
the  Matter  of  the  Grand  Jury  Re:  Alex- 
ander Simoens,  District  Court  of  Douglas 
County,  Nebraska,  DOC  4-230 


of  a firearm  to  a felon.  On  April  10,  2008 
he  was  sentenced  to  five  years  probation 
and  ordered  to  pay  a $2,000  fine. 

Peterson  had  been  Clinch  County 
Sheriff  since  1988.  In  2000,  he  began 
charging  prisoners  at  his  jail  $18  a day 
for  room  and  board.  From  November  30, 
2000  to  November  21, 2004,  Peterson  col- 
lected about  $30,000  from  475  prisoners. 
The  funds  were  remitted  to  the  County 
Commission. 


Georgia  Sheriff,  Judges,  Other  Officials  Face 
Misconduct,  Criminal  Charges 

by  David  Reutter 
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Prisoners  who  were  unable  to  pay 
the  fees  were  forced  to  sign  promissory 
notes  before  release;  those  notes  stated 
they  could  be  re-incarcerated  for  failure 
to  pay.  County  officials  agreed  on  April 
14,  2006  to  refund  the  jail  fees  plus  pay 
$30,000  in  attorney  fees  to  settle  a federal 
lawsuit  brought  by  two  former  prisoners. 
See:  Williams  v.  Clinch  County , U.S.D.C., 
MD  Ga.,  Case  No.  7:04-cv-00124-HL. 

The  federal  indictment  charging  Pe- 
terson with  extortion  by  a public  official 
states  he  had  no  legal  basis  to  charge  the 
jail  fees.  The  two  obstruction  of  justice 
charges  relate  to  testimony  Peterson  gave 
in  June  2007.  He  was  asked  if  he  had 
advised  a non-indicted  co-conspirator,  a 
judge,  of  the  identity  of  an  FBI  informant. 
The  FBI  was  investigating  the  judge  for 
criminal  wrongdoing. 

Peterson  testified  he  had  advised  the 
judge  that  the  informant  was  working  for 
the  FBI,  but  then  stated  he  didn’t  know 
that  person  was  acting  as  an  informant. 
The  grand  jury  accused  Peterson  of  know- 
ing the  judge  was  under  investigation  at 
the  time. 

The  perjury  charge  stems  from  Pe- 
terson telling  the  grand  jury  the  judge 
had  never  thanked  him  for  providing 
information  about  the  FBI  informant.  On 
April  30, 2007,  the  judge  reportedly  called 
Peterson  to  thank  him  for  the  information 
regarding  the  person  from  “Fargo,”  who 
was  the  informant. 

Finally,  Peterson  was  charged  with 
the  forced  labor  of  jail  prisoner  Ethen 
Strickland,  who  was  required  to  work  at 
a private  business  operated  by  Peterson’s 
wife  “by  means  of  abuse  or  threatened 
abuse  of  law  or  legal  process.” 

Peterson  pled  not  guilty  to  the  federal 
charges  and  was  released  on  a $10,000  un- 
secured bond.  He  has  not  yet  gone  to  trial. 
See:  United  States  v.  Peterson , U.S.D.C. 


MD  Ga.,  Case  No:  7:07-cr-34-HC. 

Peterson  is  not  the  only  Clinch 
County  official  facing  scrutiny.  Associate 
Magistrate  Judge  Linda  C.  Peterson  (who 
is  married  to  Sheriff  Peterson’s  brother) 
was  indicted  on  Sept.  21,  2007  on  federal 
charges  of  perjury  and  making  false  state- 
ments. She  is  accused  of  lying  to  a grand 
jury  as  to  whether  she  told  criminal  de- 
fendants they  could  use  her  father,  a bail 
bondsman,  to  obtain  bonds.  Magistrate 
Peterson  has  since  been  suspended;  her 
trial  is  scheduled  for  July  7,  2008.  See: 
United  States  v.  Peterson , U.S.D.C.,  MD 
Ga.,  Case  No.  7:07-cr-00022-HL-RLH. 

Clinch  County  Court  Clerk  Daniel  V. 
Leccese,  Sr.  pled  guilty  to  a count  of  mail 
fraud  on  August  10,  2007  that  resulted 
from  more  than  $78,000  in  illegal  payments 
made  to  himself  and  four  other  county  em- 
ployees over  a six-year  period.  See:  United 
States  v.  Leccese , U.S.D.C.  MD  Ga.,  Case 
No.  7 :07-cr-0002 1 -HL-RLH. 

Deputy  court  clerk  Melinda  Davis 
and  Sheriff’s  deputy  Patricia  Suggs,  who 
had  received  payments  from  Leccese, 
resigned  in  Sept.  2007  after  agreeing  to 
cooperate  with  federal  prosecutors. 

Further,  Georgia’s  Judicial  Quali- 
fications Commission  charged  Chief 
Superior  Court 
Judge  Brooks  E. 

Blitch  III  and  Ju- 
venile Court  Judge 
Berrien  Sutton, 
whose  jurisdic- 
tions included 
Clinch  County, 
with  various  ethi- 
cal improprieties. 

Blitch  faced 
12  counts  of  mis- 
conduct related  to 
releasing  prisoners 
early,  ordering  il- 


legal payments  to  county  officials,  having 
an  improper  judicial  temperament,  and 
presiding  over  a case  involving  his  son. 
Although  he  was  not  criminally  charged, 
Blitch’s  office  was  raided  by  the  FBI  and 
in  March  2008  he  was  named  as  an  un- 
indicted co-conspirator  in  a superseding 
federal  indictment  filed  against  Magistrate 
Judge  Linda  Peterson. 

Judge  Sutton  was  accused  of  7 mis- 
conduct violations,  including  appointing 
non-lawyers  to  handle  criminal  cases, 
urging  a magistrate  judge  to  help  one 
of  his  business  associates  and  signing 
an  illegal  order  to  collect  off-the-books 
court  fees  that  were  distributed  to  county 
employees. 

Both  Blitch  and  Sutton  agreed  to  re- 
sign from  their  judicial  positions,  effective 
June  30, 2008,  to  resolve  the  Commission’s 
ethics  complaints.  Rather  than  list  the 
various  Clinch  County  officials  who  have 
been  charged  with  misconduct  or  criminal 
offenses,  it  may  be  easier  to  list  the  ones 
who  have  not.  FJ 

Additional  sources:  Associated  Press, 
Atlanta  Journal- Constitution.  The  Times- 
Union,  www.dailyreportonline.com,  www. 
news4jax.com,  Valdosta  Daily  Times 
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No  Safety  or  Security  for  Maryland  Prisoners 


Twenty-five  guards  have  been  fired 
amid  allegations  that  they  beat 
prisoners  at  two  Maryland  prisons. 

The  Maryland  Department  of  Public 
Safety  and  Correctional  Services  (DPSCS) 
initially  terminated  the  employment  of  eight 
guards  on  April  4, 2008.  Another  nine  were 
fired  a week  later.  All  had  been  employed 
at  the  Roxbury  Correctional  Institution 
(RCI),  a medium-security  1,750-bed  facil- 
ity. The  firings  followed  accusations  that 
they  used  excessive  force  against  a group 
of  prisoners  in  the  aftermath  of  a prison 
disturbance  in  early  March. 

Guards  at  the  nearby  North  Branch 
Correctional  Institution  were  also  ac- 
cused of  assaulting  prisoners  after  they 
were  transferred  from  RCI.  Eight  North 
Branch  guards  were  placed  on  administra- 
tive leave  on  March  27,  2008  pending  the 
outcome  of  an  investigation;  they  were 
subsequently  fired  in  April. 

DPSCS  Secretary  Gary  D.  Maynard 
said  not  all  of  the  25  guards  were  accused 
of  beating  prisoners;  some  were  thought 
to  have  lied  to  investigators,  others  were 
accused  of  covering  up  for  co-workers 
and  some  were  suspected  of  failing  to 
intervene. 

Prisoner  Beatings 

According  to  an  unnamed  source, 
tensions  were  high  at  RCI  on  March  6 
after  a member  of  the  prison  gang  Dead 
Man  Inc.  struggled  with  a guard  who  was 
escorting  him  across  the  compound. 

When  additional  guards  rushed  to 
subdue  the  prisoner,  other  gang  members 
joined  in  and  a brief  fight  ensued.  After- 
ward, several  of  the  prisoners  were  taken 
to  a different  part  of  the  facility  and  as- 
saulted by  guards,  according  to  the  source. 
The  prisoners  were  later  transferred  to 
North  Branch  where  they  reportedly  suf- 
fered more  beatings. 

An  unidentified  prisoner  who  sent  a 
letter  to  the  Baltimore  Sun  corroborated 
many  of  these  details.  He  wrote  that  he  and 
six  other  prisoners  were  severely  beaten  at 
RCI.  He  described  being  handcuffed  and 
attacked  by  four  guards  at  a time,  then  taken 
to  another  area  of  the  prison  where  he  was 
“punched,  kicked,  shoved,  choked,  and  even 
spit  on”  by  other  guards.  He  said  the  beatings 
continued  when  the  next  shift  arrived. 

After  that,  the  prisoner  wrote,  he 
and  five  others  were  transferred  to  North 


by  Michael  Rigby 

Branch  where  they  were  subjected  to 
beatings  that  were  “ten  times  worse”  than 
those  they  received  at  RCI. 

About  two  days  after  the  initial  melee 
at  RCI,  another  prisoner  was  found  with 
severe  injuries  resulting  from  a separate 
beating  incident.  That  prisoner  had  alleg- 
edly been  involved  in  a planned  assault  on 
a guard.  Investigators  believe  the  assault 
was  ordered  by  gang  members  in  retalia- 
tion for  the  beatings  on  March  6. 

But  prosecuting  prison  guards  who 
have  brutalized  prisoners  isn’t  easy. 

In  April  2008,  five  guards  were  ac- 
quitted of  assaulting  prisoner  Bradford 
Mathews  on  July  26,  2006  at  the  now- 
closed  Maryland  House  of  Correction, 
where  guard  David  McGuinn  had  been 
murdered  the  day  before.  McGuinn  was 
allegedly  stabbed  to  death  by  two  prison- 
ers who  escaped  from  their  maximum 
security  cells.  [See:  PLN , Feb.  2007,  p.l; 
Sept.  2007,  p.26]. 

Guards  Naron  Dyer  Sr.,  28,  and  An- 
toine Fordham,  22;  Sgts.  Berkeley  Ghee, 
32,  and  Keith  Randolph,  35;  and  Capt. 
Manuel  Williams,  36,  had  been  accused 
of  using  excessive  force  on  Matthews  to 
“teach  him  a lesson  and  show  him  who’s 
boss”  when  he  refused  to  obey  orders. 
The  guards  did  not  even  work  at  the 
House  of  Correction;  they  worked  at  the 
Jessup  Correctional  Institution  and  were 
transporting  prisoners  in  the  segregation 
unit  to  another  prison.  Yet  they  left  their 
mark  on  Mathews,  who  suffered  hearing 
loss  and  two  black  eyes. 

Corruption  and  Contraband 

At  a March  2008  court  hearing 
for  Famar  Harris,  one  of  two  prison- 
ers accused  of  murdering  guard  David 
McGuinn  on  July  25, 2006,  defense  lawyer 
Mary  Jo  Fivingston  noted  that  21  guards 
at  the  Maryland  House  of  Correction  had 
been  implicated  in  contraband  smuggling 
and  other  corrupt  activities  uncovered  by 
officials  investigating  McGuinn’s  death. 

The  guards’  integrity  is  important 
to  the  state’s  case  against  the  prisoners 
accused  of  killing  McGuinn,  because  the 
guards  controlled  the  crime  scene  before 
state  police  arrived. 

The  state  police  “did  not  find  any  physi- 
cal evidence  at  the  scene  that  directly  links 
Mr.  Harris  to  the  crime.  The  only  physical 
evidence  was  removed  from  the  scene  of  the 


crime”  by  prison  guards,  said  Fivingston. 

Fivingston  further  asserted  that  the  state 
had  allowed  the  facility  to  lapse  into  “an- 
archy.” This  created  an  environment  where 
corruption  flourished  and  no  one  was  safe, 
which  directly  contributed  to  McGuinn’s 
death.  “It  fueled  the  violence  and  is  relevant 
because  that  is  the  environment  in  which  Mr. 
Harris  had  to  survive,”  she  said. 

An  unidentified  witness  even  told  state 
investigators  that  corrupt  guards  involved 
in  contraband  smuggling  had  actually 
“ordered  the  hit”  on  McGuinn,  according 
to  legal  documents  filed  in  the  case. 

Questions  also  surround  the  alleged 
murder  weapon.  The  shank  used  to  kill 
McGuinn  was  initially  found  in  a rear  cat- 
walk  near  where  he  was  killed.  However, 
a crime  scene  investigator  knocked  it  off 
the  rail  and  it  went  missing  for  two  days.  It 
turned  up  on  prisoner  Bradford  Mathews 
during  a strip  search. 

According  to  internal  reports,  police 
and  prison  investigators  said  it  appeared 
the  shank  had  been  planted  on  Mathews 
to  cover  up  for  a beating  by  guards  the 
afternoon  of  McGuinn’s  death. 

In  correspondence  with  the  Baltimore 
Sun , Rick  Binetti,  a spokesman  for  the 
prison  system,  played  down  allegations 
of  conspiracy  and  organized  corruption 
by  Maryland  prison  guards.  “The  contra- 
band coming  in  from  staff  is  generally  just 
bad  decision  making,  not  some  organized 
activity,”  Binetti  stated  in  an  e-mail. 

DPSCS  secretary  Gary  Maynard  has 
taken  the  same  position,  refusing  to  see 
the  situation  for  what  it  is.  Of  the  8,000 
guards  watching  over  Maryland’s  23,000 
prisoners,  Maynard  said  “99.9  percent  of 
them  are  hard-working  and  dedicated,  and 
follow  policy  and  state  law.” 

Yet  according  to  Binetti,  last  year  167 
guards  and  other  prison  workers  were 
reprimanded  or  suspended  for  contra- 
band-related  violations. 

That’s  more  than  20  times  Maynard’s 
rosy  estimate,  and  that  figure  doesn’t  even 
include  those  accused  of  neglecting  their 
duties  - including  often  fatal  medical 
neglect,  having  improper  sexual  relations 
with  prisoners,  beating  prisoners  and,  in 
some  cases,  even  killing  them.  PLN  has  re- 
peatedly covered  these  and  other  abuses  in 
Maryland’s  prison  system  [see:  PLN , Aug. 
2005,  p.l;  Oct.  2005,  p.6;  Aug.  2006,  p.20; 
Feb.  2007,  p.l;  and  Sept.  2007,  p.26]. 
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An  Eye  For  An  Eye 

In  another  recent  incident,  prisoner 
Brandon  T.  Morris  was  convicted  of  fa- 
tally shooting  RCI  guard  Jeffery  Wroten 
in  the  head  with  Wroten’s  own  gun  dur- 
ing a January  2006  escape  attempt  from 
a hospital.  Surprisingly,  on  January  28, 
2008,  Judge  Joseph  P.  Manck  sentenced 
Morris  to  life  in  prison  without  parole 
rather  than  imposing  the  death  penalty. 
Judge  Manck  cited  the  horrific  abuse  that 
Morris  endured  during  his  childhood  as 
the  reason  for  sparing  his  life. 

Manck’s  decision  angered  many  Mary- 
land guards.  “Emotions  are  running  high 
due  to  the  murder  of  Officer  Wroten  and 
the  fact  that  Brandon  got  a life  sentence 
and  not  the  death  penalty,”  said  William 
W.  Sondervan,  who  ran  Maryland’s  prisons 
from  1999  to  2003  and  is  now  director  of 
the  criminal  justice,  forensic  investigations 
and  legal  studies  department  at  the  Uni- 
versity of  Maryland  University  College. 
“Memories  run  long,”  he  added. 

No  doubt  more  Maryland  guards 
(who,  like  all  prison  guards,  wield  absolute 
control  over  the  prisoners  in  their  custody) 
will  channel  their  anger  to  justify  even  more 
beatings  and  violence  directed  at  prisoners. 
Ironically,  the  reality  is  that  in  many  cases 
guards  are  as  much  to  blame  for  prison 
violence  as  the  prisoners  themselves. 

Death  on  Wheels 

Prisoners  are  not  only  not  safe  in 
Maryland’s  prisons,  they’re  even  at  risk 
when  being  transported  from  one  facility 


WRONGFULLY  CONVICTED 

On  June  3,  1999,  federal  prisoner  David 
Stone  was  fatally  stabbed  on  the  main  yard 
of  the  U.S.  Penitentiary  in  Florence, 
Colorado.  In  August  2005,  imprisoned 
civil  rights  activist  Mark  Jordan  was 
wrongfully  convicted  of  the  murder  after 
the  trial  court  excluded  evidence  that 
another  prisoner  and  jailhouse  snitch,  Sean 
Riker  (aka  “Joker”),  actually  committed  the 
offense.  See  United  States  v.  Jordan.  485 
F.3d  1214  (10th  Cir.  2007). 

We  are  asking  anyone  with  information 
regarding  this  case  and  Mr.  Jordan’s 
innocence  to  write: 

Jeffrey  R.  Edelman 
Attorney  at  Law 

18801  East  Mainstreet,  Suite  290 
Parker,  Colorado  80134 
720.851.8440 
jredel@earthlink.net 


to  another.  On  February  2,  2005,  Phillip 
E.  Parker,  20,  was  strangled  to  death  by 
fellow  prisoner  Kevin  G.  Johns,  Jr.,  25, 
while  on  a transport  bus  enroute  to  the 
state’s  Supermax  facility  in  Baltimore. 
[See:  PLN,  Oct.  2005,  p.6].  Johns  already 
had  two  murder  convictions  on  his  re- 
cord - including  the  killing  of  another 
prisoner  the  year  before  - plus  a long 
history  of  mental  illness.  Parker’s  death 
was  not  noticed  by  the  five  prison  guards 
on  the  bus  until  after  they  arrived  at  their 
destination. 

On  June  9,  2008,  Johns  was  found 
guilty  but  not  criminally  responsible  for 
Parker’s  murder.  Like  Morris  he  also 
was  spared  the  death  penalty.  The  court 
noted  that  the  Maryland  prison  system 
was  partly  to  blame,  in  that  it  had  “ample 
warnings”  about  Johns’  mental  illness 
but  had  failed  to  provide  adequate  treat- 
ment. Just  before  Parker  was  killed,  a 
prison  psychologist,  against  the  advice 
of  a psychiatrist,  had  discontinued  Johns’ 
psychotropic  medications  because  he 
thought  Johns  was  faking  his  condition. 
“If  the  employees  involved  had  done  their 
jobs  properly,  Mr.  Parker  might  be  alive 
today,”  observed  Harford  County  Judge 
Emery  Plitt. 


At  the  time  of  his  preventable  murder, 
Parker  was  serving  a 3 1/2  year  sentence  for 
committing  a robbery  using  a pellet  gun. 

Heads  in  the  Sand 

Predictably,  union  officials  have  ral- 
lied around  the  dozens  of  prison  guards 
who  have  been  terminated  or  are  under 
investigation  for  the  beatings  at  RCI  and 
North  Branch.  “We  believe  this  investiga- 
tion is  being  pursued  in  a reckless  fashion, 
and  as  a result,  morale  has  suffered,” 
stated  Joe  Lawrence,  a spokesman  for  the 
American  Federation  of  State,  County 
and  Municipal  Employees  (AFSCME). 
There  was  no  mention  of  how  the  beaten 
prisoners  had  suffered,  of  course.  AF- 
SCME officials  announced  on  April  11, 
2008  that  two  of  the  fired  RCI  guards  had 
since  been  reinstated. 

It’s  time  for  Maryland  officials  to  pull 
their  heads  from  the  sand  and  realistically 
assess  issues  affecting  the  security  of  both 
Maryland  prisoners  and  prison  staff.  Only 
then  will  some  semblance  of  sanity  - and 
safety  - return  to  the  state’s  prisons.  P 

Sources:  Baltimore  Sun,  Associated  Press, 
New  York  Times,  www.correctionsone. 
com 
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California  DOC  Stipulates  to  Removal  of  Visitor  X-Ray  Machines, 

but  Damages  Appeal  Dismissed 


On  November  20,  2007,  the  Cali- 
fornia Court  of  Appeal  dismissed 
an  appeal  filed  by  a group  of  Lancaster 
State  Prison  visitors  who  sought  damages 
for  being  subjected  to  Secure  1000  X-ray 
machines  whenever  they  visited  prisoners 
at  the  facility  The  Secure  1000  is  a low- 
level  “backscatter”  device  that  uses  X-rays 
to  penetrate  a few  centimeters  into  the 
skin,  producing  a computer  image  of  the 
body  that  includes  breasts,  genitalia  and 
folds  of  skin. 

Whenever  the  machine  displayed  sus- 
picious shadows,  such  as  feminine  hygiene 
products,  breast  implants,  brassieres  or 
diapers,  visitors  were  subjected  to  a full 
strip  search.  A visitor  who  refused  such 
searches  was  denied  access  to  the  facil- 
ity and  put  on  a list  to  be  searched  upon 
future  visits. 

Gail  Wisely  and  a group  of  other  pris- 
oners’ wives  (plaintiffs)  filed  suit  against 
the  state,  the  Department  of  Corrections 
and  Rehabilitation  (CDCR)  and  prison 
officials  both  for  injunctive  relief  (i.e., 
removal  of  the  X-ray  machines),  as  well 
as  damages  under  state  law  (California 
Civil  Code  52,  et  seq.)  and  federal  law  (42 
U.S.C.  § 1983). 

The  defendants  eventually  entered 
into  a stipulated  agreement  to  remove  the 
machines  and  to  obtain  approval  before 
ordering  any  equipment  using  the  same 
type  of  technology  within  the  next  7 years. 
After  the  stipulation,  which  followed 
the  trial  court’s  dismissal  of  the  damage 
claims  based  on  a qualified  immunity 
defense,  the  plaintiffs  appealed. 

The  appellate  court  first  considered 
its  jurisdiction,  as  it  must.  The  question 
was  whether  the  judgment  was  eligible  to 
be  appealed.  When  a stipulated  judgment 
fails  to  dispose  of  all  claims  between  the 
parties,  the  case  does  not  qualify  for  ap- 
peal. The  Court  of  Appeal  examined  the 
language  of  the  judgment  and  found  it 
had  stipulated  an  order  denying  damages 
but  failed  to  include  language  that  provid- 
ed for  entry  of  judgment  as  to  injunctive 
relief.  The  Court  thus  held  that  “in  light 
of  this  conspicuous  omission,  although 
labeled  ‘final,’  the  judgment  is  in  effect  a 
nonappealable  interlocutory  decision.” 

Unresolved  issues  noted  by  the  ap- 
pellate court  included  “if,  or  under  what 
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by  John  E.  Dannenberg 

standards  or  protocols,  the  [CDCR]  may 
again  use  backscatter  or  similar  technol- 
ogy on  visitors.”  This  important  issue  was 
a “significant  and  complex  one”  which 
would  involve  evaluation  of  other  prison 
surveillance  devices,  “necessitating  the 
exercise  of  substantial  discretion.”  Accord- 
ingly, the  Court  of  Appeal  held  the  trial 
court’s  order  “does  not  finally  dispose  of 
the  injunctive  relief  claims  and  is  not  now 


On  May  12,  2007,  the  Court  of 
Claims  of  Ohio  issued  a judg- 
ment in  favor  of  an  Ohio  state  prisoner 
awarding  him  $4,525  for  an  assault  by  a 
guard. 

Daniel  Booth,  an  Ohio  state  prisoner, 
was  working  in  the  kitchen  at  Southeast- 
ern Correctional  Institution  when  he 
became  involved  in  an  altercation  with  a 
guard.  The  guard  struck  Booth  in  the  face 
with  two  large  metal  ladles.  As  a result, 
Booth  received  abrasions  to  the  left  side 
of  his  neck  and  complained  of  pain  in  his 
jaw,  neck  and  left  ear  for  months  following 
the  incident. 

Booth  filed  suit  against  the  Ohio 
Department  of  Rehabilitation  and 


Pennsylvania’s  Luzerne  County 
Correctional  Facility  (LCCF)  has 
agreed  to  pay  the  family  of  a prisoner  who 
committed  suicide  $150,000.  The  fam- 
ily contended  LCCF  was  deliberatively 
indifferent  to  the  risk  that  prisoner  Luke 
Blumer,  19,  posed  to  himself. 

Blumer  was  known  to  be  suicidal, 
showing  that  tendency  by  attempting  to 
hang  himself  within  a week  of  arriving 
at  LCCF  to  serve  a two  year  for  burglary 
and  criminal  trespass.  Nonetheless,  LCCF 
confined  him  in  a cell  by  himself  without 
supervision. 

On  December  19,  1995,  Blumer 
hanged  himself  with  his  bedsheets  and 
shoe  laces,  which  were  used  to  create  a 
noose.  An  expert  for  the  plaintiff’s  found 


an  appealable  final  judgment.”  The  appeal 
was  therefore  dismissed;  a petition  for  re- 
view was  denied  on  February  20,  2008. 

The  plaintiffs  were  represented  by  the 
Los  Angeles  firm  of  Litt,  Estuar,  Harrison 
& Kitson,  LLR  See:  Harrington- Wisely 
v.  State  of  California , 156  Cal.App.4th 

1488, 68  Cal.Rptr.3d  209  (Cal.App.  2 Dist. 
2007),  petitions  for  rehearing  and  review 
denied.  FJ 


Correction  (DORC)  in  state  court.  A 
magistrate  judge  ruled  that  DORC  was 
liable  because-even  though  Booth  initi- 
ated physical  contact  with  the  guard-the 
guard  “acted  in  a negligent  manner  inso- 
much as  his  actions  exceeded  the  amount 
of  force  that  was  reasonably  necessary 
in  order  to  enforce  defendant’s  rules  and 
regulations.”  The  magistrate  set  damages 
at  $4,525,  which  included  Booth’s  $25 
filing  fee  and,  when  the  defendant  failed 
to  file  objections,  the  trial  court  issued  a 
judgment  in  Booth’s  favor  for  $4,525  and 
assessed  costs  against  the  defendant.  See: 
Booth  v.  Ohio  Department  of  Rehabilita- 
tion and  Correction , 2007  Ohio  2752  and 
2007  Ohio  1880.  P! 


that  Blumer’s  condition  could  have  been 
treated  and  his  life  saved  with  the  proper 
attention.  Another  expert  said  LCCF 
breached  its  standard  of  care  by  not 
placing  Bluer  on  24  hour  watch;  it  should 
have  informed  guards  of  his  condition;  it 
should  have  responded  to  his  numerous 
medical  complaints;  and  it  should  have 
provided  medical  and  mental  health 
treatment. 

The  LCCF  Board  agreed  on  July  18, 
2007,  to  settle  the  lawsuit  for  $150,000. 
Because  LCCF  did  not  have  liability 
insurance,  taxpayers  will  foot  the  bill  to 
settle  the  suit.  See:  The  Estate  of  Luke 
Blumer  v.  Luzerne  County , Court  of 
Common  Pleas,  PA,  Case  No:  7498c-1997 
Augel.  P 


Ohio  Prisoner  Wins  $4,525  Award 
For  Assault  By  Guard 


$150,000  Settlement  in  Pennsylvania 
Jail  Prisoner’s  Suicide 
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$35,00  Settlement  in  Sexual  Assault  of  Pennsylvania 
Female  Prisoner  by  Guard 


The  Pennsylvania  Department  of 
Corrections  (PDOC)  has  settled 
a female  prisoner’s  federal  lawsuit  that 
claimed  she  was  sexually  assaulted  by  two 
male  guards  and  videotaped  naked  by  a 
female  guard  for  $35,000. 

The  settlement  came  in  the  case  of 
prisoner  Lisa  Lambert,  for  events  that  oc- 
curred in  1993  through  1994.  Lambert  was 
serving  a life  sentence  at  PDOC’s  State 
Correctional  Institution  at  Cambridge 
Springs  (SCI).  From  May  1993  through 
October  1994,  she  was  sexually  assaulted 
by  guard  James  Eicher  on  several  oc- 
casions. During  that  same  time  period, 
guard  John  Ruan  repeatedly  pinned 
Lambert  down  in  a facility  stair  well  and 
sexually  assaulted  her. 

When  Lambert  informed  Captain 


Keith  Bartlett  of  these  facts,  he  placed  her 
in  solitary  confinement.  Upon  advising 
deputy  superintendent  Charles  Utz  of  the 
incidents,  he  told  Lambert  that  “boys  will 
be  boys.”  Lambert’s  complaint  also  said 
that  in  November  1994  deputy  superinten- 
dent Victoria  Koumanie  videotaped  her 
nude  after  a strip  search  when  she  returned 
from  a court  appearance. 

The  lawsuit  contended  Lambert’s 
rights  were  violated  by  the  sexual  assault 
by  Ruan  and  the  videotaping.  The  actions 
of  Eicher  were  not  directly  at  issue,  for  he 
was  in  prison  for  assaulting  Lambert  when 
the  lawsuit  was  filed  in  1996.  He  received 
a 1 Vi  to  3-year  sentence  and  was  paroled 
in  1999. 

Lambert  claimed  PDOC  officials 
“fostered  an  attitude  of  acquiescence 


Washington  State  Sex  Offender 
Vigilante  Dies  In  Prison 


On  April  15,  2007,  Michael  Mul- 
len, 36,  the  Washington  State 
prisoner  convicted  of  having  committed 
vigilante  murders  of  two  registered  sex 
offenders,  was  found  dead  in  his  cell  at 
the  Stafford  Creek  Corrections  Center 
near  Aberdeen,  Washington.  Mullens 
was  alone  in  his  cell  when  he  died  and  the 
death  was  deemed  a suicide. 

In  2005,  Mullens  murdered  two 
Washington  State  registered  sex  offenders 
whose  addresses  he  discovered  through 
the  Whatcom  County  online  sex  offender 
registry.  [RLTVFeb.  2006,  p.  40].  He  said 
he  was  angered  by  another  Washington 
State  registered  sex  offender’s  commis- 
sion of  three  murders  and  sex  offenses 
against  two  children  in  Idaho.  After  the 
vigilante  murders,  before  he  turned  him- 
self in  a week  later,  Mullens  sent  a list  of 
sex  offenders  he  intended  to  kill  to  local 
newspapers. 

Mullens  was  sentenced  to  44  years  in 
prison,  but  had  said  he  would  welcome  the 
death  penalty  so  he  could  beat  the  man 
who  committed  the  Idaho  offenses  into 
the  afterlife  and  hold  him  accountable  for 
his  crimes.  Mullens  had  recently  written 
the  Seattle  Times  and  stated  that  during 
his  arrest  and  trial  he  had  just  wanted 
to  die.  He  also  complained  of  having 
been  moved  from  prison  to  prison  since 
arriving  in  the  prison  system,  claiming 


that  the  constant  moving  prevented  him 
from  adjusting  to  incarceration.  Mullens 
had  also  sent  out  numerous  letters  to  law 
enforcement  officials  and  other  media 
outlets  threatening  to  kill  more  sex  of- 
fenders. FJ 


toward  such  pervasive  conduct,”  wrote 
U.S.  District  Judge  Sean  Mclaughlin. 
“Plaintiff  paints  a disturbing  picture,”  he 
said  in  ordering  a trial.  He  pointed  to  her 
allegations  that  SCI  was  a “virtual  haven 
of  sexual  activity  between  Department  of 
Corrections  employees  and  inmates.” 

On  the  eve  of  trial,  PDOC  agreed  to 
settle  the  case  for  $35,000.  That  August 
23, 2007,  settlement  also  made  provisions 
for  Lambert  to  remain  at  a prison  in  Mas- 
sachusetts and  for  the  PDOC  to  contact 
the  Court  prior  to  making  any  attempt 
to  take  her  back  into  custody,  which  it 
has  stated  no  intention  to  do.  Lambert 
was  interstate  compacted  after  the  events 
related  to  her  lawsuit. 

The  delay  in  settlement  from  the  time 
of  filing  was  attributed  to  the  parties 
agreeing  to  stay  the  case  while  Lambert 
pursued  appeals  of  her  Criminal  Convic- 
tion, which  were  finally  denied  in  2005. 
Lambert  was  represented  by  Angus  Love 
of  the  Institutional  Law  Project  in  Phila- 
delphia. See:  Lambert  v.  Ruan , USDC, 
WD  PA,  Case  No:  96-247.  F* 

Additional  source:  Lancaster  New  Era 


Sources:  Seattle  Times; 
aid;  www.kndo.com 
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Ninth  Circuit:  Prisoner’s  Eighth  and  Fourteenth  Amendment 
Classification  Claims  Fail  Sandin  Test 


The  Ninth  Circuit  U.S.  Court  of 
Appeals,  applying  the  “atypical 
and  significant  hardship”  test  of  Sandin 
v.  Conner , 515  U.S.  472  (1995),  affirmed 
a U.S.  District  Court’s  (N.D.  Cal.)  rul- 
ing that  denied  relief  from  an  allegedly 
unconstitutional  prison  classification  de- 
cision. The  Court  also  affirmed  the 
denial  of  claims  regarding  participation 
in  an  in-house  prison  publication,  but 
remanded  on  an  unrelated  First  Amend- 
ment claim. 

James  Myron,  a prisoner  at  Salinas 
Valley  State  Prison,  raised  six  complaints 
related  to  “oppressive  conditions”  of 
confinement.  The  district  court  initially 
dismissed  two  of  the  claims  because  My- 
ron had  demonstrated  no  physical  injury 
resulting  from  “overcrowding.” 

In  the  published  portion  of  its  rul- 
ing, the  Ninth  Circuit  affirmed  the  lower 
court’s  dismissal  of  Myron’s  complaint 
regarding  his  restrictively  high  security 
classification  level,  holding  that  no  liberty 
interest  attached  to  that  classification. 
This  Fourteenth  Amendment-based  find- 
ing was  predicated  upon  the  standard 
in  Sandin  v.  Conner  that  requires  proof 
of  conditions  amounting  to  “atypical 
and  significant  hardship  on  the  inmate 
in  relation  to  the  ordinary  incidents  of 
prison  life.” 

Here,  the  appellate  court  found  that 
Myron’s  newly-assigned  Level  IV  security 
housing  was  not  more  onerous  than  his 
prior  Level  III  housing.  Nor  did  the  Court 
accept  Myron’s  Eighth  Amendment  argu- 
ment, holding  that  Level  IV  classification 
per  se  did  not  “inflict  pain.” 

Of  interest  to  PLN  readers,  the  Ninth 
Circuit  upheld  the  district  court’s  ruling 
that  Myron  had  no  protectable  liberty 
interest  when  prison  officials  denied  him 
participation  in  the  publication  and  dis- 
tribution of  a prison  newspaper.  In  this 
instance,  the  participation  “right”  was 
set  forth  in  California  prison  regulation 
15  CCR  § 3250,  which  vests  unfettered 
discretionary  approval  by  the  warden  to 
produce  such  in-house  publications.  How- 
ever, applying  Sandin  again,  the  appellate 
court  readily  found  that  intervention  in 
that  aspect  of  the  day-to-day  management 
of  prisons  “does  not  present  the  type  of 
atypical  significant  deprivation  in  which 
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by  John  E.  Dannenberg 

a State  might  conceivably  create  a liberty 
interest.” 

In  a separate  unpublished  portion 
of  the  ruling,  the  Ninth  Circuit  affirmed 
the  dismissal  of  Myron’s  challenge  to  the 
adequacy  of  the  prison  grievance  system, 
finding  that  there  is  no  constitutional 
right  to  an  effective  grievance  system. 
Further,  the  Ninth  Circuit  relied  on  Jones 
v.  NC.  Prisoners'  Labor  Union , Inc.,  433 
U.S.  119  (1977),  to  hold  that  Myron 
had  no  constitutionally  protected  right 
to  form  a political  action  committee  in 
prison.  Next,  the  Ninth  Circuit  ruled  that 
Myron’s  limited  law  library  access  hours 
during  a lockdown  did  not  impinge  upon 
a federally  protected  liberty  interest,  as 
California  prison  regulation  15  CCR  § 
3120(a)  gave  the  warden  discretion  in 


The  Fifth  Circuit  Court  of  Appeals 
has  held  that  a change  in  Texas 
parole  laws  requiring  a two-thirds  major- 
ity vote  of  the  entire  board  for  certain 
prisoners  may  violate  the  Ex  Post  Facto 
clause  when  applied  retroactively  to  pris- 
oners whose  crimes  occurred  prior  to  the 
change  in  the  law. 

Richard  Delaney  Kyles,  a Texas 
state  prisoner,  was  convicted  of  capital 
murder  and  sentenced  to  life  in  prison 
in  1975.  Under  the  law  in  effect  at  the 
time  he  committed  the  crime,  Kyles  was 
required  to  receive  a simple  majority 
vote  of  a parole  panel  to  be  released  on 
parole  after  serving  a minimum  twenty 
years  in  prison.  In  1993,  the  Texas  legis- 
lature enacted  a law  requiring  prisoners 
with  capital  life  sentences  or  sex  offense 
convictions  to  receive  a two-thirds  super- 
majority  of  the  entire  parole  board  before 
being  released  on  parole.  In  1995  the 
Texas  Parole  Board  began  applying  the 
statute  retroactively. 

Kyles  became  eligible  for  parole  in 
1995.  Twice  he  received  two  out  of  the 
first  three  parole  board  votes,  but  did 
not  receive  a super-majority  of  the  entire 
board.  After  exhausting  state  remedies 


setting  library  access. 

Finally,  the  Court  found  meri- 
torious Myron’s  allegation  that  he 
was  being  unconstitutionally  denied 
receipt  of  magazines  and  newspapers 
absent  the  defendants  demonstrating 
a legitimate  penological  interest  in 
imposing  such  restrictions.  The  Ninth 
Circuit  relied  upon  Crofton  v.  Roe,  170 
F.3d  957  (9th  Cir.  1999)  [prisoners  may 
receive  gift  publications]  in  reversing 
and  remanding  the  district  court’s 
earlier  blanket  dismissal  of  Myron’s 
lawsuit.  See:  Myron  v.  Terhune,  225 
Fed.Appx.  434  (9th  Cir.  2007)  (un- 
published) and  476  F.3d  716  (9th  Cir. 
2007),  cert,  denied  [withdrawing  and 
superseding  opinion  at  457  F.3d  996 
(9th  Cir.  2006)].  F* 


he  filed  a civil  rights  action  pursuant 
to  42  U.S.C.  § 1983,  alleging  that  the 
change  in  the  parole  law  violated  the 
Ex  Post  Facto  clause  when  retroactively 
applied. 

The  district  court  dismissed  the  suit 
on  the  grounds  that  it  was  frivolous  and 
failed  to  state  a claim  upon  which  relief 
could  be  granted.  Kyles  appealed. 

On  March  15, 2007,  the  Fifth  Circuit 
Court  of  Appeals  held  that  Kyles  had 
stated  a non-frivolous  claim  both  with 
regard  to  the  change  in  the  law,  which 
required  a larger  percentage  of  parole 
board  member  votes,  and  as  applied  to 
him,  since  under  the  previous  law  he 
would  have  been  released  when  two  of 
the  first  three  board  members  voted  to 
release  him  on  parole. 

The  Fifth  Circuit  held  that  the  dan- 
ger of  increased  imprisonment  was  not 
speculative  or  attenuated  in  this  case  since 
it  resulted  in  Kyles  not  being  granted  pa- 
role when  he  otherwise  would  have  been. 
Therefore,  the  appellate  court  reversed 
the  dismissal  and  returned  the  case  to  the 
district  court  for  further  proceedings.  See: 
Kyles  v.  Garrett,  222  Fed.Appx.  427  (5th 
Cir.  2007)  (unpublished). 
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Alabama:  On  September  26,  2007, 
Leigh  Cochran,  33,  a guard  at  the  Hous- 
ton County  Jail  was  sentenced  to  five 
years  probation  after  pleading  guilty  to 
felony  custodial  sexual  misconduct  and 
two  misdemeanor  counts  of  promoting 
prison  contraband. 

California:  On  February  23,  2008,  21 
prisoners  were  injured,  one  seriously,  in  a 
fight  between  prisoners  at  the  Geo  Cor- 
poration run  minimum  security  Desert 
View  Modified  Community  Correctional 
Facility  in  Adelanto.  No  reason  was 
given  in  media  accounts  of  the  incident 
in  part  because  Geo  would  not  return 
media  calls. 

Georgia:  On  February  11,  2008, 
Albany  lawyer  William  Keenan  was  sen- 
tenced to  five  years  in  prison  for  giving 
his  client,  Dareon  Varner,  a 14  inch  hack 
saw  blade  during  an  attorney  visit.  Keenan 
plead  guilty  to  furnishing  a prisoner  with 
a dangerous  weapon  and  conspiracy  to 
escape.  Varner  had  been  facing  charges 
of  armed  robbery,  aggravated  assault  and 
possessing  a firearm  during  a felony  and 
he  was  subsequently  convicted  and  sen- 
tenced to  25  years  in  prison  after  he  was 
caught  with  the  hacksaw  blade. 

Indiana:  On  February  8,  2008,  pris- 
oners at  the  Pendleton  Correctional 
Institution  seized  and  held  one  of  the 
maximum  security  prison’s  housing  units 
for  2 hours  before  guards  stormed  the  unit 
and  regained  control.  Media  accounts 
gave  no  reason  for  the  seizure  of  the  unit 
and  state  that  some  prisoners  suffered 
minor  injuries  during  the  retaking  of  the 
unit. 

Ohio:  On  February  7,  2008,  Seth 
Bunke,  25,  a guard  at  the  Lucas  county 
jail  in  Toledo,  was  charged  in  US  district 
court  with  beating  and  kicking  a prisoner 
with  no  justification  for  doing  so  on  June 
11,  2007.  He  did  so  in  the  presence  of 
guards  James  Kotlarcyk,  44,  and  Joel  Mc- 
Connell, 28,  who  then  filed  false  reports 
claiming  the  beating  was  somehow  justi- 
fied. Bunke  was  also  charged  with  several 
other  assaults  on  prisoners,  Kotlarcyk  and 
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News  in  Brief: 

McConnell  were  charged  with  falsifying 
records  in  a federal  investigation. 

Ohio:  On  January  20, 2008,  Nathaniel 
Barnes,  28,  a guard  at  the  Civigenics  run 
Columbiana  County  Jail  was  charged  with 
conveying  an  illegal  substance  into  the  jail. 
Specifically,  he  was  accused  of  smuggling 
tobacco  and  marijuana  to  jail  prisoners. 

Ohio:  On  January  24,  2008,  over  100 
prisoners  in  the  Marion  Juvenile  Cor- 
rectional Facility  fought  each  other  after 
flashing  gang  signs  at  breakfast.  On  April 
4,  2008,  six  of  the  rioting  children  were 
charged  as  adults  with  aggravated  rioting 
and  six  were  charged  as  juveniles.  Prison 
warden  Dion  Norman  said  the  criminal 
charges  were  designed  to  “send  a message” 
to  the  300  juvenile  prisoners  that  he  has 
“zero  tolerance”  for  gang  activity. 

Pennsylvania:  On  February  12,  2008, 
eight  prisoners  at  FCI  Allenwood  were 
hospitalized  after  a fight  between  prison- 
ers. No  staff  were  injured.  The  media  gave 
no  reason  for  the  altercation. 

Pennsylvania:  On  May  28,  2008, 
Anthony  Gray,  a prisoner  at  SCI  Hunt- 
ingdon, was  charged  with  aggravated 
harassment  for  spitting  saliva  and  feces 
on  three  prison  guards  on  June  6,  2007. 
Prior  to  being  brought  to  a room  with 
the  guards  Gray  allegedly  swallowed  the 
fecal  mixture  which  he  then  proceeded  to 
spew  on  them.  Four  days  later  he  sprayed 
urine  on  three  more  guards  near  his  cell 
and  a subsequent  cell  search  found  four 


homemade  weapons. 

South  Carolina:  On  September  6, 
2007,  prison  secretary  Jon  Ozmint  hosted 
a tour  of  state  prisons  for  15  officials 
of  the  puppet  regime  in  Afghanistan. 
General  Abdul  Salam  Ismat,  who  runs 
the  Afghan  prison  system,  wanted  to 
know  why  south  Carolina  with  3.5  mil- 
lion people  has  24,000  prisoners  while 
Afghanistan,  with  25  million  people 
has  only  11,000  prisoners.  (Ozmint  did 
not  respond  that  in  South  Carolina  the 
government  does  not  lock  hundreds  of 
prisoners  at  a time  in  locked  shipping 
containers  to  allow  them  to  suffocate  to 
death  and  then  shoot  the  survivors,  which 
the  US  installed  Afghan  regime  does  when 
convenient.)  The  tour  was  part  of  a US 
State  Department  operation  to  show  of- 
ficials from  puppet  regimes  how  to  better 
run  their  repressive  apparatus.  When  an 
Afghan  official  asked  why  South  Carolina 
prisoners  are  not  allowed  conjugal  visits 
with  their  spouses,  the  norm  in  most 
countries,  Ozmint  replied  “We  just  don’t 
want  any  more  babies,  that’s  all.” 

Texas:  On  February  5,  2008,  Abel 
Morin,  24,  was  sentenced  to  five  concur- 
rent life  terms  for  assorted  rape,  burglary 
and  kidnapping  charges  for  raping  a 
mother  and  her  daughter  in  Duval  Coun- 
ty. The  next  day  he  was  taken  to  the  Jim 
Hogg  County  Jail  in  Hebbronville  where 
he  promptly  escaped  by  walking  out  of  an 
unlocked  door.  FJ 


NOTICE 

If  you  were  abused  in  the  last  two  years  while  a passenger  in  a 
transport  vehicle  operated  by  TRANSCOR  AMERICA  while  being 
shuttled  from  one  prison  or  jail  to  another,  please  contact:  Mark  E. 
Merin,  Esq.,  Law  Office  of  Mark  E.  Merin,  2001  P Street,  Sacra- 
mento, CA  95814,  or  Andrew  Schwartz,  Casper,  Meadows, 
Schwartz  & Cook,  2121  North  California  Blvd,  Suite  1020,  Walnut 
Creek,  CA  94596. 

We  have  a class  action  complaint  pending  against  TRANSCOR  in 
which  we  allege  that  TRANSCOR  violated  the  fourth  and/or  eighth 
amendment  rights  of  prisoners  by  transporting  them  over  extended 
periods  of  time,  chained,  in  cages,  depriving  them  of  sleep,  show- 
ers, and  decent  food,  and  assaulting  them. 

If  you  experienced  similar  treatment,  we  would  like  to  hear  from 
you,  including  details  of  your  experience,  with  dates,  times,  places 
and  names,  and  possibly  join  you  to  the  action  pending  in  the 
United  States  District  Court  for  the  Northern  District  of  California. 
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Ninth  Circuit:  Vested  Retirement  Benefits  May  Be 
Garnished  to  Pay  Criminal  Fines 


The  Ninth  Circuit  U.S.  Court  of 
Appeals,  sitting  en  banc , held 
that  the  federal  Mandatory  Victims  Res- 
titution Act  of  1996  (MVRA)  trumps 
the  anti-alienation  provisions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  so  as  to  permit  the 
government  to  garnish  the  personal  por- 
tion of  a prisoner’s  retirement  benefits  to 
satisfy  a criminal  restitution  order. 

Raymond  Novak  was  convicted  of  fed- 
eral crimes  against  his  employer  and  sent  to 
prison.  Because  his  crimes  involved  fraud  of 
$3.36  million,  he  was  ordered  to  pay  restitu- 
tion in  that  amount.  The  government  sought 
to  attach  his  legitimately  earned  retirement 
benefits  from  an  earlier  employer  to  satisfy 
the  restitution  amount. 

In  tension  were  two  federal  statutes: 
MVRA,  which  provides  for  attachment  of 
any  property  to  pay  such  fines  (18  U.S.C. 
§ 3613,  et  seq.),  and  ERISA,  which  con- 
tains provisions  shielding  retirement  plans 
from  such  attachment  (“anti-alienation”). 
Although  MVRA  was  enacted  long  after 
ERISA,  this  did  not  necessarily  imply 
the  repeal  of  ERISA’s  retirement-income 
protections.  Further  complicating  the  mat- 
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ter  was  the  fact  that  individual  employers 
might  draft  retirement  plans  with  different 
language,  thus  limiting  attachment  efforts. 

MVRA  permitted  such  attachments 
of  assets  “notwithstanding  any  other 
federal  law.”  The  question  was  what 
the  “notwithstanding”  clause  meant  as 
applied  in  this  case.  Since  the  MVRA 
clause  expressly  included  Social  Secu- 
rity Act  retirement  benefits,  the  normal 
anti-alienation  protection  of  said  Act 
was  pierced  by  the  restitution  command 
of  MVRA.  The  appellate  court  held  that 
private  employer  ERISA  retirement  plans 
likewise  would  be  subsumed  by  MVRA, 
subject  to  their  having  matured.  That  is, 
some  retirement  plans  only  vest  the  sums 
earned  upon  the  employee  reaching  age  65 
or  some  other  specific  milestone.  Indeed, 
plan  benefits  may  not  become  available 
to  the  employee  until  after  he  becomes 
subject  to  the  restitution  fine.  Such  was 
Novak’s  case,  as  his  benefits  would  not 
vest  until  he  turned  65  in  2012. 


But  this  did  not  end  the  inquiry. 
Retirement  plans  may  be  partitioned  to 
provide  separate  benefits  for  plan  sur- 
vivors or  spouses.  It  would  be  wrong  to 
tax  such  innocent  beneficiaries  for  the 
wrongdoings  of  their  relative.  Thus,  the 
Ninth  Circuit  held  that  while  restitution 
fines  trumped  retirement-plan  protec- 
tions, those  fines  could  only  be  collected 
(1)  exclusive  of  survivors/spouses  sepa- 
rate interests  and  (2)  at  such  time  as  the 
plan  benefits  become  collectable  by  the 
beneficiary. 

Because  Novak’s  retirement  plan  had 
not  been  introduced  into  the  record,  the 
court  did  not  have  a basis  to  determine  if 
his  benefits  were  currently  attachable.  Ac- 
cordingly, and  overruling  United  States  v. 
Jackson , 229  F.3d  1223  (9th  Cir.  2000),  the 
Ninth  Circuit  reversed  and  remanded  to 
the  U.S.  District  Court  to  place  the  plan 
into  the  record  and  determine  its  attach- 
ability.  See:  United  States  v.  Novak , 476 
F.3d  1041  (9th  Cir.  2007)  (en  banc).  !H 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $15  all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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Prison  Legal  News’  Book  Store 


! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount  Enter  the  Total  of  the  books  on  the  Order  Form.  FREE  I 
I SHIPPING  on  all  book  and  PLN  index  orders  OVER  $25  (effective  Nov.  1, 2003  until  further  notice).  A $5  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($20.95  value!) 

3.  The  Celling  of  America  ($24.95  value!) 

Everyday  Letters  for  Busy  People  ($20.99  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  283 
pages.  $15.95.  Explains  the  writing  of  effective  complaints, 
responses,  briefs,  motions  and  other  legal  papers.  1035  

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $19.95.  Prison  Legal  News  anthology  that  in 
49  essays  presents  a detailed  “inside”  look  at  the  workings 
of  the  American  criminal  justice  system.  1001  

Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$15.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  

(••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••I 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$34.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attor- 
neys Paul  Bergman  & Sara  J.  Berman-Barrett;  Nolo  Press,  528  pages.  $34.99. 
Breaks  down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively 
represent  yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but  it 
has  much  material  applicable  to  criminal  cases).  1037  

Law  Dictionary,  Random  House,  525  pages.  $17.95.  Up-to-date  law  dic- 
tionary includes  over  8,500  legal  terms  covering  all  types  of  I 
law.  Explains  words  with  many  cross-references.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  68  pages, 
8-1/2  x 11.  $11.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises  and  answers  provided.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro 
se  litigants),  Legal  Research  outlines  a systematic  method 
to  find  answers  and  get  results.  1059  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Ran- 
dom House,  $5.99  Two  sections,  Spanish-English  and  English- Spanish. 
All  entries  listed  from  A to  Z.  Hundreds  of  new  words. 

Includes  Western  Hemisphere  usage.  1034  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  by  Jon  Marc  Taylor,  341  pages.  $24.95.  Includes  con- 
tact info  & outlines  courses  offered  by  over  250  education  providers. 
Info  on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

The  Citebook,  21st  ed.,  by  Tony  Darwin,  Starlite,  306  pages,  $41.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisisl 
detailing  each.  1057  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $29.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  


s 

: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  • 

| 2.  Actual  Innocence  ($14.99  value)  \ 

• 3.  Roget’s  Thesaurus  and  English  Dictionary  (16.98  value!)  : 
l (Spanish-English/English-Spanish  Dictionary  can  be  substituted)  j 

• Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  • 
: updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $9.99.  : 

• Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a • 
Regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  : 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

: duct  and  the  system  that  ensures  those  abuses  continue.  1030  : 

l Roget’s  Thesaurus,  717  pages.  $5.99.  Over  11,000  words  listed  alphabeti-  l 
l cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 
I parts  of  speech  shown  for  every  main  word.  Covers  all  levels  l 

• of  vocabulary  and  identifies  informal  and  slang  words.  1045  ; 

: Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  : 
•entries.  $5.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  • 
l geographical  and  biographical  entries.  Includes  latest  busi-  " 

: ness  and  computer  terms.  1033  I: 

% 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1 024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 

and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1 025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $12.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 

Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1 007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $14.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1 052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid- 
ering  a training  or  education  transfer.  1053  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 

South  End  Press,  374  pages.  $18.00.  A radical  critique  of  the 

prison  industrial  complex.  1009  |__| 

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire,  Ronin, 
271pages.  $17.95.  Examines  how  to  reduce  the  probability  of  arrest  and 
successful  prosecution  for  people  accused  of  the  use,  sale  or  possession  of 
marijuana.  Invaluable  information  on  legal  defenses,  search  and 
seizures,  surveillance,  asset  forfeiture  and  drug  testing.  1008  
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform  1031  

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 
punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 
writing  describing  life  behind  bars  in  America.  1 022  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 
relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 

$32.95.  Latest  Edition  of  the  scholarly  classic  documenting 

U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class 
inequality,  creating  a two  tiered  system  of  justice.  1028  

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $13.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981 
hunger  strike  at  Belfast’ s infamous  Long  Kesh  prison.  1 006  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $21.95.  Exposes  the  dark  side  of 
America’s  4lock-em-up’  political  and  legal  climate.  1041  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub  * 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book.  J 


Subscription  Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 

(Lawyers,  agencies,  libraries)  | 


Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate  F 
a lawyer ’ s qualifications,  and  much  more.  1015  

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views  and  answering  questions.  1056  |__| 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $25.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  1003  

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  105  8 

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1990-1995  Cumulative  Index,  $22.50  | | 1 2002  Index,  $10.00  It  f j 

1996-1998  Cumulative  Index,  $22.50  I I I 2003  Index,  $10.00  I I I 

1999-2001  Cumulative  Index,  $22.50  I I I 2004  Index,  $10.00  I I I 

2002-2004  Cumulative  Index,  $22.50  I I I 

1 FREE  SHIPPING  ON  ALL  BOOK  AND  INDEX  ORDERS  OVER  $25!  I 

$5  mailing  charge  only  applies  to  orders  of  $25  or  less! 

(Free  shipping  policy  effective  November  1,  2003  until  further  notice) 

Subscription  Bonuses 

2 years  4 bonus  issues  for  28  total 

3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 

4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  6-30-05) 


Mail  payment 

and  order  to: 

Prison  Legal  News 

2400  NW  80th  St.  #148 
Seattle,  WA  98117 

Purchase  with  a Visa  or  MasterCard  by  phone 

206-246-1022 


Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 

Please  Change  my  Address  to  what  is  entered  below  EH 
Please  send  Info  about  PLN  to  the  person  below  EH 

Mail  Order  To: 

Name: 


All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre- stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (4  bonus  issues  for  28  total!)  

3 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($2)  

Books  or  Index  Orders  (NoS/Hon3&4 
yr  sub  special  books  OR  book  orders  OVER  $25!) 


DOC  #: 

Suite/Cell: 

Agency/Inst: 

Add  $5.00  S/H  To  Book  Orders  UNDER  $25 
WA  Residents  ONLY  Add  8.8%  To  Book  Cost 
Total  Amount  Enclosed 


Address: 
City/State/Zip: 
Extra  line: 
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The  Prisoner's 
Guide  to  Survival: 

The  most  comprehensive  and 
current  legal  assistance 
manual  available  to  prisoners, 
covering  post-conviction  relief 
and  prisoners'  civil  rights * 


"Can  I challenge  my  conviction  or 
sentence  and  win?" 

"What  are  my  rights  as  a prisoner 
and  how  can  I protect  them?" 

THE  PRISON Ers  GUIDE  to  SURVIVAL  helps  answer  these  two  most  important 
questions  facing  every  man  and  woman  imprisoned  in  the  United  States. 

No  matter  what  your  legal  or  educational  background,  The  Prisoner's  Guide  to 
Survival  will  help  you  Learn  ihow  to  research  the  law,  study  your  rights,  deter- 
mine your  legaL  options,  and  take  the  necessary  steps  to  protect  your  rights 
or  challenge  an  illegal  conviction  or  sentence. 

Complex  issues  are  explained  in  plain  language  so  that  even  if  you  don't 
have  an  attorney  you  can  make  an  informed  decision  regarding  your  legal 
choices.  The  Supreme  Court  decision  in  Apprendi  v.  /Vew  Jersey  and  its  poten- 
tial for  sentence  reduction  for  thousands  of  defendants  is  also  discussed. 

The  SURVIVAL  GUIDE  includes: 

■ Current  legislation  and  court  decisions  affecting  prisoners, 

■ Actual  size  example  forms  for  Appeals,  Habeas  Corpus  actions.  Motions, 
Constitutional  rights  complaints  for  state  & federal  prisoners,  and  more. 

■ Over  3,000  shepardized  case  Law  derisions  covering  criminal  conviction, 
sentencing  and  prisoner  civil  rights* 

■ An  extensive  prisoner  assistance  resource  directory. 

■ A guide  to  the  Freedom  of  Information  Act  and  Privacy  Act. 


TO  ORDER  your  copy 

OF  THE  PRISONER'S  GUIDE 
to  SURVIVAL : 

Complete  order  form  below  and 
send  with  your  payment  to: 

PSI  PUBLISHING,  INC. 
413-B  19th  Street,  *168 
Lynden,  WA  98264 

1-800-557-8868 


Our  readers  are  impressed:  nwowr  - h.b.s.,  fci  otkville,  ny 

" From  the  eye-catching,  metaphorical  endless  maze  cover,  to  its  easy 
organization,  to  the  breadth  of  subject  matter  - the  book  is  more  appeal- 
ing than  any  of  the  many  others  that  attempt  to  cover  post-conviction 
matters . In  short,  I'm  impressed * " - O.R.,  fci  Pekin,  III 

"I  think  ifs  a great  book  which  will  be  extremely  useful  to  prisoners..- 
Washington  currently  plans  to  eliminate  its  prison  taw  libraries,  which 
means  books  tike  this  one  will  be  increasingly  important  to  prisoners' 
assertion  of  our  legal  rights . ” - f.w.,  micc  Steilacoom,  wa 


PLEASE  SEND COPIES  OF 

"THE  PRISONER'S  GUIDE  to  SURVIVAL" 

PRICE: 

PRISONERS...... $49.95 

NON-PRISONERS  $64.95 


plus  $5.00  shipping  & handling. 
Please  allow  3-4  weeks  for  delivery. 


Name Reg.  #, 

Facility 

Address 

Cm  State  Zip 

Q Check  or  Money  Order  Enclosed,  payable  to:  PSI  Publishing  Inc.  0 Visa  0 Mastercard 

Credit  card#  

exp.  date  signature 


Mail  to:  PSI  PUBLISHING,  INC,  413-B  19th  Street,#168  Lynden,  WA  9S264  * 1-800-557-8868 
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CLN  WILL  BUY  YOUR  STAMPS 

CONVERT  YOUR  POSTAGE  STAMPS  INTO  CASH 

Upon  receipt  of  your  stamps,  we  immediately  (within  48  hours)  send  a money  order  - 
as  you  direct  - for  your  Trust  Account,  or  to  a family  member  or  friend,  to  an 
outside  account,  or  to  order  a package  to  be  sent  in. 


WE  HAVE  RAISED  OUR  REIMBURSEMENT  RATES 


65%  of  FACE  VALUE 

For  complete  books  or  sheets  of  new  41 -cent  stamps 

55%  of  FACE  VALUE 

For  all  other  denominations  of  unused  stamps  (strips,  partial  books  or  sheets, 
individual  stamps,  or  USPS  stamped  envelopes) 

We  accept  unlimited  amounts  of  stamps.  Reimbursement  rates  include  our  cost  of  the  money  order  and  postage. 

PLEASE:  Give  us  the  complete  name  and  address  where  you  want  your  funds  sent. 

Provide  any  special  instructions  or  forms  that  your  system  may  require. 

DO  NOT  send  used,  torn  or  damaged  stamps. 
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Oregon  DOC  Food  Manager  Takes  Over  $1  Million  in  Bribes, 
Feeds  Prisoners  “Distressed”  Food 


During  a 2002  interview,  Oregon 
Department  of  Corrections 
(ODOC)  Food  Services  Administrator 
Farhad  “Fred”  Monem,  49,  shook  his 
head  in  disgust  as  he  criticized  government 
employees  who  feel  a sense  of  entitlement. 
“People  work  for  so  many  years  and  feel 
the  taxpayer  owes  them,”  he  said.  “But  to 
me,  nobody  deserves  anything.  I always 
try  to  not  be  one  of  those  guys.” 

In  a 2005  performance  review  Monem 
provided  a glowing  self-evaluation,  de- 
scribing himself  as  “continually  striving  to 
exceed  professional  and  ethical  standards, 
as  well  as  setting  the  highest  measurement 
as  a role  model  for  fellow  staff  members.” 
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His  ODOC  supervisors  agreed;  they 
publicly  praised  him  for  his  outstanding 
performance,  which  cut  prison  food  costs 
by  40  percent. 

While  everyone  was  busy  patting 
Monem  on  the  back,  however,  he  was 
robbing  Oregon  taxpayers  blind  in  what 
authorities  describe  as  one  of  the  worst 
corruption  cases  in  state  history.  Between 
mid-2000  and  December  2006,  Monem 
“supplemented”  his  $79,000  annual  sal- 
ary with  at  least  $1,132,000  in  bribes  and 
kickbacks  from  brokers  who  sold  food 
to  the  ODOC  - often  food  of  dubious 
quality. 

Now  the  subject  of  a federal  in- 
dictment and  a lawsuit  filed  by  Oregon 
officials,  Monem  has  fled  and  is  presently 
on  the  lam. 

Monem’s  American  Dream 

Monem  was  born  in  Iran  and  deserted 
from  mandatory  military  service  in  the 
Shah  of  Iran’s  army.  Facing  execution,  he 
went  into  hiding;  in  1979  his  father  snuck 
him  aboard  a plane  bound  for  the  United 
States.  Monem  attended  the  University 
of  Michigan  on  a student  visa  before 
transferring  to  Southern  Vermont  College, 
where  he  graduated  with  a degree  in  gen- 
eral studies  and  engineering,  if  his  ODOC 
job  application  is  to  be  believed. 

Monem  became  a United  States 
citizen,  took  culinary  courses  and  worked 
in  the  restaurant  industry.  He  managed 
three  family-style  restaurants  in  California 
before  going  to  work  for  a now-defunct 
food  services  company.  As  a manager 
with  the  company,  he  oversaw  food  service 
contracts  with  institutional  clients  in  five 


states,  including  more  than  a dozen  jails 
and  prisons  in  California,  Nevada  and 
Washington. 

In  1991,  ODOC  opened  the  Snake 
River  Correctional  Institution,  a 3,000- 
bed  facility,  and  Monem’s  firm  won  the 
contract  to  handle  prisoner  meals.  He 
later  added  ODOC’s  Columbia  River  Cor- 
rectional Institution  and  Powder  River 
Correctional  Facility  to  the  company’s 
food  service  contracts. 

Prison  officials  were  impressed  with 
Monem’s  efficiency  and  “ability  to  wheel 
and  deal,”  and  in  January  1996  offered 
him  a job.  “This  guy  is  a salesman,  and 
he’s  very  good  at  it,”  said  former  ODOC 
Director  Dave  Cook,  who  ran  the  de- 
partment from  1995  to  2002.  “He’s  very 
charismatic.  He’s  a person  I would  prob- 
ably want  to  send  to  buy  a used  car,  if  I 
could.” 

According  to  ODOC  spokeswoman 
Perrin  Damon,  just  eight  months  after 
hiring  Monem  the  prison  system  created 
the  Food  Services  Administrator  position 
for  him.  In  that  position  Monem  was 
solely  responsible  for  an  annual  budget 
of  approximately  $10  million  for  prisoner 
meal  and  canteen  purchases. 

Creating  a Framework  for  Fraud 

At  the  time  Monem  was  hired, 
ODOC  was  under  constant  pressure  from 
lawmakers  and  budget  analysts  to  cut 
costs  during  a $1  billion  prison-building 
boom,  according  to  Cook.  “As  we  were 
building  these  prisons,  and  we  looked 
like  the  big  dog  eating  all  the  chow  in  the 
bowl,  we  were  getting  constant  pressure  to 
relieve  costs  in  various  areas,”  he  recalled. 
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“If  we  wanted  to  continue  to  do  any  pro- 
gramming, any  treatment,  any  education, 
or  anything  else,  we  had  to  find  ways  to 
squeeze  money,”  said  Cook.  “Certainly 
food  service  was  one  of  those.” 

Working  with  ODOC  financial 
analysts,  Monem  devised  an  unusual  cost- 
cutting “spot  buy”  program  in  which  he 
would  trade  on  the  commodities  markets, 
purchasing  food  in  bulk.  “I  endorsed  the 
idea,”  Cook  admitted.  “I  thought  if  we 
could  lower  the  cost  of  the  raw  materials 
for  feeding  inmates,  without  sacrificing 
quality  or  safety,  then  why  wouldn’t  we 
do  it?” 

As  in  most  prison  systems  ODOC’s 
food  distribution  was  decentralized,  which 
prevented  prison  officials  from  buying  in 
bulk  because  there  was  no  place  to  store 
mass  quantities  of  food.  So  Monem  con- 
vinced ODOC  officials  to  seek  legislative 
approval  to  purchase  an  old  distribution 
center  from  a supermarket  chain,  to  be 
utilized  as  ODOC’s  central  warehouse. 
The  legislature  approved  the  purchase 
on  the  condition  that  ODOC  find  money 
within  its  budget  to  fund  the  operation. 
“They  said,  if  you  guys  are  going  to  save 
all  this  money,  then  take  the  savings  from 
here  and  run  the  place,”  explained  Monem 
in  2002. 

Illustrating  the  benefit  of  the  central 
warehouse,  Monem  rattled  off  a few  of 
his  purchases  - including  5,000  cases  of 
corn  at  $12  a case  before  it  doubled  in 
price  just  a few  months  later,  and  35  tons 
of  frozen  French  fries  at  12  cents  a pound 
from  an  Idaho  producer.  Normally  56 
cents  a pound,  Monem  saved  $30,800 
because  the  fries  were  discolored  and  had 
been  rejected  by  other  buyers.  “If  they 
had  to  take  it  to  14  [different  prisons], 
the  company  wouldn’t  sell  it  to  me,” 
explained  Monem.  “It  would  be  cheaper 
for  them  to  dump  it,  so  this  [warehouse] 
gives  me  the  ability  to  get  these  kinds  of 
savings.” 

Another  unique  aspect  of  Monem’s 
“spot  buy”  program  made  his  under- 
the-table  bribes  and  kickbacks  not  only 
possible  but  almost  undetectable:  He 
alone  made  all  ordering  decisions,  and  was 
authorized  to  spend  up  to  $200,000  per 
transaction  using  purchase  orders  rather 
than  formal  contracts.  ODOC  assistant 
director  John  Koreski  acknowledged 
that  Monem  didn’t  have  to  get  anyone’s 
approval. 


Lowest  Prison  Food  Costs 
in  the  Nation 

Even  now,  former  ODOC  Director 
Cook  praises  Monem.  “I  don’t  know  if 
anybody  has  totaled  that  up,  but  [his  cost- 
cutting savings  have]  got  to  be  over  $10 
million,”  he  estimated.  Under  Monem’s 
watch,  daily  food  costs  in  Oregon’s  prison 
system  dropped  from  $3.95  per  prisoner 
($1.32  per  meal)  in  1997  to  $2.38  ($0.79 
per  meal)  in  2006  - a 40  percent  reduction. 
Only  eleven  states  feed  prisoners  for  less, 
according  to  a U.S.  Department  of  Justice 
survey.  Another  report  ranked  Oregon  as 
having  the  third  lowest  prison  food  cost 
in  the  nation. 

“I  think  he  did  a great  job  of  saving 
the  Department  of  Corrections  money,” 
said  Cook.  “I  used  to  laud  him  publicly. 
He  had  a skill  and  he  had  a series  of 
contacts.  In  retrospect,  those  contacts 
may  also  have  allowed  this  to  happen.” 
As  it  turns  out  this  was  a monumental 
understatement,  as  Monem’s  contacts 
included  food  liquidators  Douglas  Levene 
of  Walkersville,  Maryland  and  Michael 
Levin,  William  Lawrence  and  Howard 
Roth  of  Santa  Clarita,  California,  who 
were  his  partners  in  crime. 

Liquidators  are  small  companies 
that  operate  on  the  fringes  of  the  multi- 
billion dollar  food  industry.  They  deal 
in  an  obscure  “secondary”  food  market 
that  is  virtually  invisible  to  the  general 
public.  Liquidators  want  to  keep  it  that 
way,  operating  without  trade  groups  or 
customary  modern  marketing  tools  such 
as  websites. 

Food  liquidators  and  brokers  buy 
and  sell  products  cast  off  by  name  brand 
giants  such  as  Kraft,  Tyson  and  Foster 
Farms.  They  often  pay  10-30  cents  for 
a product  worth  $1.00  on  the  wholesale 
market  and  resell  it  for  60-70  cents,  ac- 
cording to  former  Los  Angeles  food 
liquidator  Joseph  Shamir.  Even  with  the 
markup,  the  end  customer  still  pays  far 
less  than  the  original  wholesale  price,  such 
as  with  Monem’s  discolored  French  fries. 
Monem  had  also  paid  62  cents  a box  for 
five  truckloads  of  a children’s  cereal  that 
normally  wholesales  at  $3.25,  because  a 
word-search  game  on  the  box  inadvertent- 
ly spelled  S-E-X.  Of  Mrs.  Field’s  oatmeal 
raisin-and-nut  cookies,  which  usually  sell 
for  $1.98  a package,  Monem  boasted  he 
had  paid  just  36  cents. 

“Products  may  be  sold  through  bro- 
kers for  a variety  of  reasons,  like  excess 
inventory,  minor  inconsistencies  in  color 
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or  shape,  or  a product  that  is  getting  too 
close  to  its  code  date  to  sell  in  normal 
channels  where  a longer  shelf  life  may  be 
required,”  explained  Janet  Riley,  spokes- 
woman for  the  American  Meat  Institute 
in  Washington,  D.C. 

Food  liquidators  often  deal  in  goods 
that  have  a short  shelf  life  or  are  harder 
to  sell;  the  food  is  frequently  labeled  “dis- 
tressed” because  it  is  close  to  its  expiration 
or  “use  by”  date.  They  typically  target 
institutions  like  prisons,  mental  hospitals 
and  homeless  shelters,  which  must  feed 
large  numbers  of  poor  people  as  cheaply 
as  possible. 

Liquidator  Douglas  Levene  operated 
in  the  restaurant  supply  business  before 
getting  into  prison  food  in  Florida.  In 
1998,  Levene  worked  for  the  New  York- 
based  21st  Century  Supply  Corporation, 
arranging  deals  with  Florida  and  Penn- 
sylvania prison  officials.  Two  years  later 
he  opened  his  own  company  in  Maryland, 
and  by  2002  was  selling  $2.8  million  in 
distressed  food  to  ODOC  annually,  which 
he  purchased  from  21st  Century  Supply 
and  Michael  Levin  Trading,  aka  Levin  & 
Lawrence,  Inc.  (L&L),  one  of  the  largest 
food  liquidators  on  the  West  Coast. 

By  the  end  of  2004,  Levene’s  ODOC 
sales  had  reached  $3.8  million  a year,  until 
L&L  cut  him  out  as  the  middleman  on 
Monem’s  food  purchases.  However,  Lev- 
ene continued  to  sell  to  ODOC  as  an  agent 
of  21st  Century  Supply  until  2007. 

Food  broker  Michael  Levin  developed 
a distribution  company  in  Los  Angeles  in 
the  1980s,  but  his  high-rolling  lifestyle 
reportedly  ended  in  a 1991  bankruptcy. 
Liquidator  Joseph  Shamir  hired  Levin  and 
“doubled  [his]  business,”  but  Levin  and  his 
company  soon  vanished.  “I  showed  up  for 
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work  one  day  and  there  was  no  drivers,  no 
customers,”  recalls  Shamir.  Levin  then  cre- 
ated a new  company  called  Michael  Levin 
Trading,  leaving  Shamir  to  wonder  how 
a freshly  bankrupt  business  could  afford 
trucks  and  products. 

Levin  aggressively  courted  manufac- 
turers by  paying  on  the  spot  and  taking 
entire  truckloads  without  question,  ex- 
plained Los  Angeles  broker  Roger  Glade, 
who  bought  and  sold  from  Levin  for  years. 
Levin  partnered  with  William  Lawrence,  a 
former  grocery  chain  meat  buyer,  to  create 
L&L,  Inc.  Their  business  quickly  grew  to 
$25  million  a year. 

After  eliminating  Levene  as  the 
middleman  for  Monem’s  food  purchases 
in  late  2004,  L&L’s  sales  to  ODOC  more 
than  doubled  the  following  year,  from 
$800,000  to  $1.7  million.  Between  July 
2004  and  December  2006,  L&L  sold  ap- 
proximately $4.36  million  in  distressed 
food  to  the  ODOC. 

L&L  Employees 
“Dropped  the  Bomb” 

The  food  liquidation  business  is  a 
cut-throat  industry,  having  little  interest  in 
loyalty,  ethics  or  fair  dealing.  Greed  reigns 
supreme.  While  the  industry  created  fertile 
ground  for  Monem’s  fraudulent  scheme  to 
take  root  and  flourish,  it  also  proved  to  be 
the  one,  and  likely  only,  thing  to  bring  it 
to  an  end. 

“How  are  we  going  to  detect  it  unless 
something  goes  sideways?”  asked  former 
ODOC  Director  Dave  Cook.  “Which 
is  apparently  what  happened.  I mean 
somebody  apparently  dropped  the  bomb. 
Somebody  decided  to  talk.” 

Evidently  employee  morale  wasn’t 
terribly  high  at  L&L.  An  employee  report- 
edly got  out  of  repaying  a $9,000  loan  to 
the  company  with  a threat:  “Back  off,”  the 
employee  told  the  company’s  controller, 
“or  I’ll  blow  the  lid  on  Fred.”  Then,  in 
May  2006,  the  controller  and  another  L&L 
employee  decided  to  leave  the  firm  to  start 
their  own  competing  food  company. 

The  unidentified  L&L  controller 
called  Levin  to  tell  him  he  was  quitting, 
which  prompted  Levin  to  terminate  a 
Hawaii  vacation  and  order  Lawrence  to 
meet  the  controller  in  a warehouse,  alone. 
Lawrence  told  the  controller  that  Levin 
wanted  to  know  if  he  could  trust  him  to 
keep  quiet  about  Monem.  According  to 
federal  investigators,  the  controller  asked 
what  it  was  worth  to  keep  the  secret.  Law- 
rence responded,  “Your  life!” 

Despite,  or  perhaps  because  of  the 
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threat,  the  departing  L&L  employees  re- 
ported the  bribery  scheme  to  the  Internal 
Revenue  Service  in  October  2006.  They 
said  that  by  2003,  Monem  was  buying  large 
quantities  of  distressed  food  from  L&L  in 
exchange  for  20  percent  of  the  company’s 
net  profit  on  ODOC  sales,  according  to 
an  affidavit  filed  in  federal  court  by  IRS 
Special  Agent  Robert  Salisbury. 

The  former  L&L  controller  was 
repeatedly  asked  to  write  checks  for  the 
payoffs  by  Levin  and  Lawrence,  who 
frequently  peppered  him  with  e-mails  or 
notes  saying  things  like,  “I  need  a check 
for  cash  for  you  know  who.”  One  Post-it 
note,  now  in  the  possession  of  the  IRS, 
stated  “Mikey  needs  a check  for  $8k  for 
cash  against  Fred’s  commission.” 

The  controller  also  told  investigators 
he  once  heard  L&L  salesman  Howard 
Roth  say  that  if  a certain  product  was 
hard  to  sell,  they  would  “make  Fred  buy 
it.”  The  other  cooperating  L&L  employee 
informed  agents  he  often  overheard 
Roth  negotiating  prices  by  phone  with 
Monem. 

In  2003,  Levin,  Lawrence  and  Roth 
reportedly  began  delivering  cash  directly 
to  Monem  in  Las  Vegas,  where  they 
typically  gave  him  $3,000-$8,000  at  a time. 
Company  officials  treated  Monem  and 
his  wife  Karen  to  expensive  stays  at  the 
Mandalay  Bay  Hotel  and  Casino,  which 
is  famous  for  its  11 -acre  beach  and  an 
aquarium  stocked  with  sharks. 

In  November  2006,  IRS  agents 
tailed  Monem  on  one  of  his  Las  Vegas 
trips.  Agent  Salisbury  observed  Monem 
and  L&L  officials  arrive  by  limousine  at 
Mandalay  Bay  and  check  in  at  the  VIP 
service  desk.  Records  later  seized  by  the 
government  revealed  that  Monem,  often 
accompanied  by  his  wife,  had  traveled  to 
Las  Vegas  at  least  29  times  between  2002 
and  2006.  Monem  told  his  ODOC  super- 
visors that  he  was  traveling  to  Nevada  to 
provide  consulting  services  to  Nevada 
state  officials. 

IRS  and  FBI  Raids 
Reveal  Cooked  Books 

On  January  10,  2007,  IRS  and  FBI 
agents  raided  the  California  office  of 
L&L  as  well  as  Monem’s  ODOC  office 
and  home  in  Salem,  Oregon.  Search  war- 
rants were  not  executed  against  Levene, 
signaling  his  cooperation  with  federal 
authorities. 

During  the  search  of  Monem’s  home, 
agents  discovered  $12,410  in  a briefcase, 
$75,000  in  $100  bills  in  a gunsafe,  a 
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diamond  ring  worth  nearly  $9,500,  and 
baggies  of  marijuana  and  hashish.  A 
safety  deposit  box  at  the  Monems’  bank 
held  another  $444,700  in  cash.  Investiga- 
tors seized  over  half  a million  dollars 
during  the  raid.  Many  of  Monem’s  other 
questionable  assets  also  were  discovered, 
including  a 21 -foot  pleasure  boat,  a 2006 
BMW  650Ci  worth  $79,000,  an  $18,000 
Chevy  Silverado  pickup,  a GMC  De- 
nali and  a 1968  Ford  Mustang  convertible 
worth  $27,000.  All  were  allegedly  fruits  of 
Monem’s  crimes. 

As  valuable  as  the  search  of  Monem’s 
residence  proved  to  be,  the  L&L  raid  was 
even  more  important.  Levin  and  Lawrence 
quickly  cooperated  and  spilled  their  guts 
about  the  full  extent  of  Monem’s  kickback 
scheme. 

In  April  and  May  2007,  within  four 
months  of  the  raids,  Levene,  Levin, 
Lawrence  and  Roth  all  pleaded  guilty  in 
federal  court  to  charges  of  bribery  and 
tax  fraud  in  exchange  for  cooperation 
against  Monem.  Each  faces  a maximum 
of  13  years  in  prison  and  a $500,000 
fine.  However,  Assistant  U.S.  Attorney 
(AUSA)  Christopher  Cardini  said  the 
government  would  recommend  the  lower 
end  of  the  sentencing  range  so  long  as 
the  defendants  fulfilled  their  obligations, 
including  cooperating  in  the  prosecution 
of  other  parties  involved  in  the  kickback 
scheme.  The  brokers’  cooperation  was  a 
“key  element”  in  the  plea  agreements,  ac- 
cording to  AUSA  Kent  Robinson. 

Their  cooperation  revealed  a bribery 
scheme  that  was  far  more  extensive  and 
went  on  three  years  longer  than  prosecu- 
tors had  initially  believed.  In  a “Statement 
of  Facts”  filed  in  support  of  his  guilty 


plea,  Levene  admitted  that  he  paid  his  first 
bribe  to  Monem  in  the  summer  of  2000, 
by  sending  him  $1,500  in  cash  via  FedEx, 
to  ensure  future  food  sales  to  ODOC.  Sub- 
sequent FedEx  deliveries  of  cash  bribes 
ranged  between  $1,500  and  $5,000. 

In  early  2001,  Monem  and  Levene 
agreed  to  equally  split  the  profits  from 
ODOC  food  sales.  Levene  admitted  to 
meeting  Monem  and  his  wife  in  Oregon, 
Maryland  and  Nevada,  delivering  between 
$10,000  and  $30,000  in  cash  each  time. 

Beginning  in  2003,  Karen  Monem  re- 
ceived credit  cards  from  two  companies  set 
up  by  Levene.  She  used  them  for  personal 
expenses  such  as  automobiles,  jewelry, 
clothing  and  food.  Levene’s  companies 
paid  the  credit  card  bills.  At  about  the 
same  time,  Levene  began  sending  Karen 
weekly  $1,000  checks.  At  Fred’s  request 
the  checks  were  increased  to  $1,500,  and 
continued  for  approximately  80  weeks. 
In  total,  more  than  $206,000  in  cash 
and  credit  card  payments  flowed  to  the 
Monems  from  a corporation  registered  to 
Levene’s  wife. 

Levene  ad- 
mitted that  Karen 
Monem  “performed 
no  legitimate  ser- 
vice” for  the  credit 
cards,  cash  and 
checks  she  received. 

Rather,  the  pay- 
ments were  arranged 
“to  disguise  the  true 
nature  of  the  bribery 
payments.”  Levene 
also  admitted  that 
he  sent  cash  to  other 
Monem  relatives  at 


Fred’s  request. 

By  the  end  of  2004,  Levene’s  food 
sales  to  ODOC  totaled  $3.8  million  an- 
nually. He  estimated  that  he  had  paid 
Monem  bribes  of  “at  least  $600,000”  in 
exchange  for  more  than  $8.5  million  in 
ODOC  business. 

Levin,  Lawrence  and  Roth  admitted 
to  similar  arrangements  with  Monem. 
Upon  pleading  guilty,  the  L&L  officials 
acknowledged  that  cash  payments  to 
Monem  were  listed  in  the  company  books 
as  consulting  fees,  but  were  actually  de- 
signed to  “cement”  their  relationship  with 
him.  By  early  2003,  Monem  had  agreed 
to  purchase  large  quantities  of  distressed 
food  from  L&L  in  exchange  for  20  percent 
of  the  company’s  net  profits  from  ODOC 
sales,  according  to  an  affidavit  filed  in 
federal  court. 

In  August  2004,  L&L  executives  met 
with  Monem  in  Las  Vegas  to  pay  him 
$12,000  in  cash  for  the  previous  month’s 
food  sales  to  ODOC.  Fearing  that  future 
cash  payments  would  draw  undue  atten- 
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tion,  L&L  officials  instructed  the  Monems 
to  form  a corporation  “to  conceal  the 
nature  of  the  payments  and  to  create  tax 
deductions  having  the  appearance  of  le- 
gitimate business  expenses  for  L&L,  Inc.,” 
admitted  the  brokers. 

On  September  9, 2004,  Monem’s  wife 
registered  an  Oregon  corporation  called 
Jamm  Inc.,  then  sent  invoices  to  L&L 
“making  it  appear  that  Jamm  Inc.  had 
provided  consulting  services,”  averred  IRS 
Agent  Salisbury.  The  first  L&L  check, 
for  $12,000,  was  paid  to  Jamm  Inc.  on 
September  17,  2004. 

“To  conceal  the  bribery  scheme  and 
to  create  improper  tax  deductions  for  L&L 
Inc.,  Howard  Roth,  with  the  approval  of 
Michael  Levin  and  William  Lawrence, 
created  false  invoices  . . . making  it  appear 
that  [Jamm  Inc.]  had  performed  legitimate 
consulting  services  for  which  it  was  due 
commission  payments,”  L&L  officials 
admitted.  “In  reality,  the  ...  corporation 
performed  no  consulting  services  for  L&L 
Inc.,  and  the  payments  ...  were  made  to 
influence  and  reward  Monem  and  cor- 
ruptly ensure  future  sales  of  distressed 
foods  ...  to  ODOC.” 

L&L  paid  $88,000  to  Jamm  Inc.  in 

2004,  $183,000  in  2005  and  $249,000  in 

2006,  for  a total  of  $520,000  between 
September  2004  and  December  2006. 

Life  was  good  for  the  Monems.  In  June 

2005,  Fred  partnered  with  Lawrence  and 
Roth  to  purchase  a $383,000  ocean  view 
home  in  Seal  Rock,  Oregon.  Two  months 
later  they  formed  a new  company,  Laromo 
Inc.,  to  own  and  lease  the  property,  ac- 
cording to  county  records  and  IRS  Agent 
Salisbury.  The  Monems  invested  in  at  least 
two  other  Oregon  rental  properties.  Fred’s 
kickback  scheme  also  apparently  paid  for 
a golf  club  membership  and  storage  for 
his  21 -foot  pleasure  boat. 

Monem  further  bought  a white  2006 
BMW  650Ci,  reportedly  paying  cash. 
L&L  executives  worried  how  he  might 
explain  purchasing  a vehicle  that  cost  as 
much  as  his  annual  salary.  Monem  said 
he  would  claim  his  father  or  uncle  gave 
him  the  money,  according  to  Roth  and  a 
company  informant. 

ODOC  records  reveal  that  L&L’s 
sales  skyrocketed  under  the  bribery 
scheme.  Between  July  2004  and  January 

2007,  L&L  sold  the  Oregon  prison  system 
$4.36  million  in  distressed  foods,  of  which 
Monem  realized  a 20  percent  cut  of  the 
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profits.  In  total,  ODOC  purchased  $21 
million  worth  of  food  from  Levene  and 
L&L  between  2002  and  2006  - about  40 
percent  of  its  food  expenditures  - accord- 
ing to  court  records. 

Monem  Faces  the  Music,  Then  Flees 

Following  the  January  10,  2007 
searches  of  his  office  and  home,  Monem 
was  allowed  to  remain  free  upon  his  law- 
yer’s assurance  that  he  wouldn’t  run.  He 
surrendered  his  passport  and  agreed  not 
to  liquidate  any  assets,  explained  AUSA 
Robinson.  “The  conditions  he  voluntarily 
agreed  to  were  what  would  have  been 
asked  of  him  if  we  had  arrested  him  and 
taken  him  to  court,”  Robinson  said.  “We 
therefore  believed  we  had  reasonable  as- 
surance that  he  would  not  flee.” 

With  all  of  his  co-conspirators  turning 
against  him,  Monem  attempted  to  cut  a deal 
of  his  own.  On  June  28,  2007,  prosecutors 
and  investigators  met  with  the  Monems  and 
their  attorneys  to  outline  a proposed  pre- 
charge plea  agreement.  “The  purpose  of  the 
meeting  was  to  discuss  evidence  gathered  in 
the  investigation  against  Fred . . . and  Karen 
Monem,  and  a possible  pre-indictment  reso- 
lution,” stated  Agent  Salisbury.  Prosecutors 
declined  to  discuss  the  terms  of  the  plea 
offer  but  indicated  it  would  have  required 
prison  time  for  Fred,  where  he  would  get  to 
sample  prison  food  firsthand. 

The  Monems  agreed  not  to  dispose 
of  any  assets  until  the  criminal  case  was 
over,  while  the  government  agreed  to  delay 
seeking  forfeiture  of  assets  seized  during 
the  raids.  The  Monems  were  given  about 
three  weeks  to  decide  whether  to  accept 
the  government’s  deal.  Fred  apparently 
didn’t  need  the  extra  time,  having  no  inten- 
tion of  taking  the  proposed  plea  offer. 

In  late  June  2007,  the  Monems  sold 
their  21 -foot  pleasure  boat  for  $25,000, 
according  to  Agent  Salisbury.  The  day 
before  they  met  with  the  prosecutors,  the 
Monems  withdrew  $9,500  from  their  bank 
account.  They  withdrew  another  $10,000 
the  day  of  the  meeting  and  $9,500  three 
days  later,  for  a total  of  $29,000.  Karen 
Monem  later  tried,  unsuccessfully,  to  ob- 
tain funds  from  Fred’s  ODOC  retirement 
account. 

On  July  1 , 2007,  Fred  Monem  boarded 
a flight  to  Buffalo,  New  York  with  a return 
ticket  dated  ten  days  later.  But  according 
to  Agent  Salisbury  the  return  ticket  was 
never  used.  Fred  disappeared. 

Monem  has  a brother  in  Montreal, 
Canada  who  is  a development  analyst  for 
the  Canadian  government;  Fred  had  paid 
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his  brother’s  college  tuition.  Fred’s  father - 
who  has  filed  a claim  with  the  IRS  for  part 
of  the  $444,700  in  cash  found  in  Monem’s 
safety  deposit  box  - still  lives  in  Iran  with 
other  family  members.  In  1980,  however, 
the  U.S.  broke  diplomatic  relations  with 
Iran,  so  there  is  no  extradition  treaty  be- 
tween the  countries  should  Monem  make 
it  back  to  his  homeland. 

It  has  been  over  a year  since  Monem 
disappeared  and  there  is  no  indication 
the  government  is  anywhere  close  to  ap- 
prehending him.  “We  are  disappointed 
that  these  developments  will  lead  to  an 
inevitable  delay  of  justice,”  stated  ODOC 
deputy  director  Mitch  Morrow. 

Few  fugitives  successfully  outrun  fed- 
eral agents,  observed  Stephen  Saltzburg, 
a former  deputy  U.S.  Attorney  General. 
The  odds  are  high,  he  said,  that  Monem 
will  be  caught.  Once  apprehended,  the 
June  28,  2007  plea  bargain  will  be  off 
the  table.  “All  bets  are  off,”  said  AUSA 
Robinson.  “There  will  be  consequences 
for  Mr.  Monem  for  his  conduct.”  Pros- 
ecutors have  refused  to  comment  on 
how  Monem’s  disappearance  will  affect 
the  criminal  cases  involving  the  other 
defendants,  but  no  action  has  been  taken 
in  their  cases  since  Monem  fled,  except 
repeated  continuances. 

Fred  abandoned  his  teenage  son  and 
wife,  leaving  her  behind  to  face  the  music 
alone.  On  July  18,  2007,  prosecutors  filed 
conspiracy  charges  against  both  Fred  and 
Karen  Monem.  An  arrest  warrant  was  is- 
sued, and  federal  agents  arrested  Karen  at 
her  workplace.  She  was  released  the  same 
afternoon  after  appearing  before  U.S. 
Magistrate  Judge  Thomas  Coffin,  who 
refused  prosecutors’  requests  to  electroni- 
cally monitor  her  whereabouts. 

Oregon  Files  Suit,  Feds  File 
Indictment 

Within  weeks  of  discovering  that 
Monem  was  on  the  run,  the  State  of 
Oregon  filed  a $1.13  million  civil  lawsuit 
against  both  him  and  his  wife  to  recover 
proceeds  of  the  bribery  scheme.  The  suit, 
filed  in  Marion  County  Circuit  Court, 
seeks  forfeiture  of  the  Monems’  real  and 
personal  property,  including  any  money 
derived  from  their  alleged  crimes.  “His  flee- 
ing Oregon  compels  us  to  move  to  ensure 
that  Monem’s  assets  are  applied  to  recover 
[ODOC]  payments  to  food  suppliers  that 
the  State  alleges  were  funneled  to  Monem 
as  bribes,”  said  Oregon  Attorney  General 
Hardy  Myers  in  a news  release.  See:  State  v. 
Monem , Circuit  Court  for  Marion  County, 
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Oregon,  Case  No.  07C17510. 

On  October  19, 2007,  a federal  grand 
jury  returned  a 20-count  indictment 
against  Fred  and  Karen  Monem,  charg- 
ing them  with  bribery,  conspiracy,  money 
laundering,  mail  fraud,  wire  fraud  and 
interstate  travel  in  aid  of  racketeering.  The 
indictment  also  seeks  criminal  forfeiture 
of  more  than  $600,000  in  currency  and 
other  assets  alleged  to  have  been  obtained 
as  fruits  of  their  crimes.  See:  United  States 
v.  Monem , U.S.D.C.,  D.Ore.,  Case  No. 
6:2007-cr-60093. 

In  November  2007  the  FBI  offered  a 
$20,000  reward  for  information  leading  to 
Fred  Monem’s  arrest  and  conviction.  The 
agency  stated  it  had  committed  “signifi- 
cant resources”  to  finding  him,  including 
field  offices  in  New  York,  agency  attaches 
in  Canada  and  alerts  through  Interpol, 
which  assists  in  cross-border  cases. 

The  agency  is  investigating  whether 
Monem  fled  to  his  native  Iran.  “Mr. 
Monem  is  an  international  fugitive,”  ob- 
served AUSA  Cardini.  “It  may  be  he  has 
some  plan  to  make  identity  documents.” 
Cardini  informed  the  court  that  Monem 
may  be  in  possession  of  social  security 
cards,  his  marriage  certificate  and  his  son’s 
birth  certificate. 


Prison  Officials  Blindsided? 

ODOC  officials  claim  they  were  blind- 
sided by  Monem’s  kickback  scheme.  “There 
was  not  a single  red  flag,”  remarked  ODOC 
Director  and  former  state  Senator  Max  Wil- 
liams. Charles  Hibner,  Director  of  the  State 
Audits  Division,  explained  that  the  best 
chance  of  uncovering  a kickback  situation 
is  for  supervisors  to  watch  for  anomalies, 
such  as  a flashy  lifestyle  that  doesn’t  match 
a public  paycheck.  Presumably  this  would 
include  Monem’s  2006  BMW,  which  cost 
more  than  his  annual  salary;  his  21 -foot 
pleasure  boat;  his  multiple  rental  properties; 
and  his  29  trips  to  Las  Vegas  in  four  years. 
Yet  none  of  these  red  flags  caught  the  eye  of 
Monem’s  supervisors,  even  though  he  drove 


the  BMW  to  work. 

Concentrations  of  business  with  only 
a few  suppliers  may  also  signal  illegal 
buying  patterns,  according  to  purchas- 
ing and  auditing  experts.  The  two  food 
liquidators  at  the  center  of  the  Monem 
scandal  received  approximately  40  per- 
cent of  ODOC’s  annual  food  business 
between  2002  and  2006,  totaling  around 
$21  million.  Yet  Monem’s  supervisor,  Don 
Charlton,  said  the  large  payments  to  only 
a few  food  vendors  didn’t  alarm  him.  He 
admits,  however,  that  when  he  assumed  his 
position  he  realized  better  controls  were 
needed  over  Monem’s  operation. 

Other  ODOC  officials  agreed.  “I  had 
no  reason  to  suspect  anything  unusual  was 
going  on,  but  I could  see  there  was  a ter- 
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Oregon  DOC  Food  Manager  (cont.) 


rifle  potential  for  abuse,”  said  Ron  Parks, 
a former  Information  Systems  Analyst 
and  Projects  Coordinator  for  the  ODOC. 
“There’s  a huge  amount  of  money  being 
spent  by  the  department,  and  one  guy,  Mr. 
Monem,  [had]  a lot  of  control  over  it.” 

Soon  after  the  scandal  broke,  ODOC 
officials  were  quick  to  say  that  Monem  had 
little  freedom  to  operate  on  his  own.  “For 
each  and  every  buy,  we  ensure  we  are  get- 
ting the  best  price  by  checking  with  vendors 
who  have  access  to  the  same  commodity,” 
the  ODOC  claimed  in  a written  statement. 
Prison  officials  said  Monem  would  find 
food  products,  then  a purchasing  special- 
ist would  locate  at  least  two  similar  price 
quotes  and  compare  them  against  previous 
prices  before  approving  a contract.  “Fred 
had  no  influence  as  to  who  the  quotes  were 
from,”  the  ODOC  initially  stated. 

Just  days  later,  however,  prison  of- 
ficials conceded  that  although  standard 
agency  procedures  required  someone  oth- 
er than  Monem  to  get  price  comparisons 
before  his  deals  went  through,  for  years 
Monem  did  so  himself,  thereby  evading  a 
key  safeguard  against  fraud.  Don  Char- 
lton and  ODOC  assistant  director  John 
Koreski  admitted  that  the  system  had  not 
worked  as  intended.  Rather  than  turning 
the  price  comparisons  over  to  purchasing 
agents  in  another  unit,  Monem  “would 
go  out  to  the  marketplace  and  look  for 
competing  bids  to  compare  against  the 
price  he  had  just  gotten,”  acknowledged 
Koreski.  But  wait  - it  gets  worse. 

Keeping  It  in  the  Family 

In  October  2000,  the  ODOC  ap- 
parently unwittingly  hired  William  F. 
Morgan,  Jr.,  who  was  Fred  Monem’s 
brother-in-law,  to  serve  as  Monem’s 
“administrative  aide.”  Despite  ODOC 
policy  barring  managers  from  supervis- 
ing relatives,  Morgan  reported  directly 
to  Monem,  who  also  conducted  his  work 
evaluations. 

“Fred  was  supposed  to  be  teach- 


ing him,”  ODOC  spokeswoman  Perrin 
Damon  said  of  Morgan  - and  teach  him 
Monem  did.  Morgan  assisted  Monem 
with  making  food  purchases  and  auditing 
food  service  operations  at  state  prisons. 

In  April  2006,  Morgan  was  promoted 
to  State  Purchaser,  tasked  with  getting 
comparable  quotes  on  Monem’s  food 
buys.  “[Morgan]  was  independent,”  said 
Don  Charlton,  who  did  not  learn  that 
Morgan  and  Monem  were  related  until 
January  2007. 

As  ODOC’s  food  purchaser,  Morgan 
still  reported  directly  to  Monem  but  had 
more  responsibility  for  the  multi-million 
dollar  prison  food  program,  including 
making  food  purchases  himself.  Ironically, 
Morgan  was  “to  maintain  the  integrity  of 
the  food  service  program,”  according  to 
his  job  description. 

Prison  officials  did  not  learn  of  the 
relationship  between  Monem  and  Morgan 
until  federal  agents  searched  Monem’s 
office.  Authorities  expressed  no  concerns 
about  Morgan  after  questioning  him  at 
that  time,  according  to  the  ODOC;  thus, 
he  was  not  immediately  removed  from 
his  job.  Two  weeks  later,  however,  fed- 
eral investigators  provided  ODOC  with 
“new  information,”  though  they  refused 
to  elaborate.  Prison  officials  found  that 
Morgan  had  not  accurately  completed  a 
form  requiring  him  to  identify  any  rela- 
tives employed  by  ODOC. 

The  discovery  of  the  inaccurate  form, 
coupled  with  the  new  information  from 
federal  authorities,  prompted  the  ODOC 
to  place  Morgan  on  paid  administrative 
leave  in  February  2007.  ODOC  spokes- 
woman Damon  denied  that  the  action 
had  anything  to  do  with  The  Oregonian 
posing  questions  the  previous  day  about 
the  relationship  between  Morgan  and 
Fred  Monem.  She  said  the  timing  of  the 
inquiry  and  Morgan’s  suspension  was 
merely  a “coincidence.” 

At  the  time  of  his  suspension,  Morgan 
admitted  to  ODOC  officials  that  he  had  done 
some  outside  “consulting”  with  Monem  and 
had  received  a payment  from  Jamm  Inc., 
the  Monems’  corporation.  He  also  resided 
in  a rental  home  the 
Monems  had  pur- 
chased with  money 
from  Fred’s  kickback 
scheme.  Morgan 
resigned  from  the 
ODOC  on  Oct.  10, 
2007;  he  has  not  been 
charged  in  connection 
with  the  investigation. 


Monem  Named  in  Prisoner  Lawsuits 

Both  ODOC  Director  Max  Williams 
and  former  director  Dave  Cook  defended 
Monem’s  purchasing  program  as  a money 
saver;  however,  according  to  food  industry 
experts,  buying  distressed  food  is  virtually 
unheard  of  in  corrections  departments. 
Fifteen  of  19  state  prison  systems  that 
responded  to  a survey  by  The  Oregonian 
reported  they  stayed  out  of  the  “spot” 
food  market,  sticking  instead  to  more 
traditional  bidding  and  contract  pro- 
cedures. Four  other  states  allowed  food 
liquidators  to  compete  for  their  business, 
but  with  significant  restrictions.  Missouri, 
for  example,  reported  that  less  than  1 
percent  of  its  prison  food  comes  from  the 
spot  market. 

Barbara  Holly,  past  president  of  the 
Association  of  Correctional  Food  Service 
Affiliates  and  the  former  food  service  ad- 
ministrator for  Alabama’s  prison  system, 
said  it  was  highly  unusual  for  prisons  to 
buy  distressed  food.  Alabama  rules  pro- 
hibited her  from  purchasing  in  the  spot 
market.  “It’s  not  a good  practice  and  you 
sometimes  end  up  losing  more  than  you 
get  because  it’s  usually  just  about  to  go  out 
of  date,”  she  said.  “It  leaves  you  wide  open 
for  lawsuits  as  far  as  inmates  go.” 

Not  surprisingly,  Monem  and  his 
food  service  practices  were  named  in 
numerous  prisoner  suits  - at  least  19,  ac- 
cording to  a federal  docket  search.  ODOC 
prisoner  Douglas  B.  Bennett  sued  in  July 
2005,  alleging  that  prisoners  were  being 
fed  “expired,  putrefied  foods.”  In  support 
of  his  claims  Bennett  filed  affidavits  from 
eight  prisoners,  including  kitchen  workers, 
who  had  witnessed  green  bologna,  sour 
milk,  rotten  fruit,  moldy  hamburger,  dis- 
colored tomato  paste  and  chicken  that  was 
thawed  and  rethawed,  as  well  as  a list  of 
long-expired  items  such  as  ketchup,  salad 
dressing,  meats  and  fish.  “Fred  Monem,” 
Bennett  wrote,  “has  been  sending  food  to 
feed  inmates  ...  that  has  expired  or  been 
marked  ‘bait  fish  only’  or  ‘not  for  human 
consumption,  animal  feed’  since  2002.” 

Bennett’s  lawsuit  was  dismissed  on 
procedural  grounds  in  January  2006, 
but  Portland,  Oregon  lawyer  Michelle 
Burrows,  who  frequently  represents  pris- 
oners, has  heard  similar  complaints.  One 
prisoner  sent  her  a list  of  food  complaints 
and  the  label  from  a box  of  fish  marked 
“bait,”  said  Burrows.  “It  was  the  inclusion 
of  the  box  label  that  made  everything  else 
in  the  letter  more  credible.” 

ODOC  Director  Williams  insisted 
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that  “quality  is  not  an  issue”  for  prison 
food,  while  Cook  likewise  denied  that 
ODOC  prisoners  were  served  inadequate 
or  unhealthy  meals  as  a result  of  Monem’s 
cost-cutting  and  kickback  scheme.  “You 
will  have  people,  I’m  sure,  who  will  come 
forward  and  say,  ‘Hey,  we  knew  all  along 
this  food  wasn’t  appropriate’  or  whatever,” 
stated  Cook.  “But  that’s  bunk.”  He  said 
he  didn’t  put  stock  in  any  of  the  prisoner 
lawsuits.  “Inmates  are  going  to  complain, 
and  inmates  are  going  to  sue,  and  that’s 
the  real  world,”  he  remarked. 

Yet  prisoners  weren’t  the  only  ones 
who  raised  questions  about  food  qual- 
ity. In  2002,  officials  at  ODOC’s  Eastern 
Oregon  Correctional  Institution  (EOCI) 
investigated  allegations  that  frozen  hot- 
dogs  had  expired  dates  on  the  wrappers. 
Nothing  came  of  the  investigation,  and  at 
the  time  Monem  dismissed  the  allegations 
as  nothing  more  than  a product  of  past 
conflicts  with  EOCI  staff. 

Review  Team  Rates  ODOC 
Prisoner  Meals  “Acceptable” 

To  his  credit,  ODOC  Director  Wil- 
liams appointed  an  outside  review  team 
to  assess  the  prison  system’s  food  quality. 
The  team  consisted  of  Tom  Issermoyer, 
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a National  Food  Service  Administrator 
with  the  Federal  Bureau  of  Prisons;  Eric 
Pippert  of  the  Oregon  Health  Division; 
Dalton  Hobbs,  an  Assistant  Director  with 
the  Oregon  Department  of  Agriculture; 
Mary  Cluskey,  Associate  Professor  at 
Oregon  State  University;  and  Darren  Sisk, 
an  Inspector  with  the  U.S.  Department  of 
Agriculture. 

The  review  team  conducted  its  May 
2007  evaluation  by  making  unannounced 
visits  at  three  of  ODOC’s  15  prisons  plus 
the  Central  Distribution  Center.  It  also 
reviewed  policies,  conducted  informal 
discussions  with  staff  and  prisoners,  and 
sampled  meals  that  were  served  at  the 
facilities. 

In  a report  issued  in  June  2007,  the 
review  team  concluded  that  the  “food 
purchased  on  the  ‘spot  buy’  program  for 
consumption  by  inmates  is  of  acceptable 
quality.”  The  team  found  prisoners  were 
“provided  with  nutritionally  adequate 
meals  that  are  prepared  and  served  in  a 
manner  that  meets  established  health  and 
safety  codes. ’’Despite  giving  the  prison 
food  a passing  grade,  the  review  team 
made  several  recommendations  - includ- 
ing regular  inspections  by  Occupational 
Health  and  Safety  (OHSA)  personnel; 

implementation  of 
a foodborne  ill- 
ness prevention 
program  at  all  pris- 
ons plus  “regular 
health  and  hygiene 
inspections  of 
staff  and  inmates 
employed  in  the 
dining  room”;  in- 


creasing “the  clarity  of  dietary  symbols 
on  menus  and  mak[ing]  nutritional  infor- 
mation available  to  inmates  in  the  dining 
room”;  creating  “a  realistic  program  for 
heart  healthy  eating”;  using  nutritional 
analysis  by  an  independent  dietitian;  and 
developing  standardized  recipes,  product 
specifications  and  menus  to  increase 
food  service  consistency  across  the  state’s 
prison  system. 

A Year  Later,  Little  Has  Changed 

More  than  one  year  later,  few  of  the 
review  team’s  recommendations  have 
been  implemented.  In  a letter  dated  July 
3,  2008,  ODOC  Director  Max  Williams 
stated  the  OHSA  inspections,  food-borne 
illness  prevention  program,  nutritional 
analysis,  and  heart  healthy  eating  program 
were  all  in  progress  but  had  not  yet  been 
put  into  effect. 

The  quality  of  prison  food  has  not 
improved  and  in  fact  has  reportedly  wors- 
ened in  some  respects.  The  ODOC  has 
had  to  deal  with  an  embarrassing  scandal 
involving  one  of  their  own,  while  Oregon 
taxpayers  were  socked  with  the  bill  for 
Monem’s  years  of  defrauding  the  state. 

Levene,  Levin,  Lawrence  and  Roth, 
who  pleaded  guilty,  are  scheduled  to  be 
sentenced  on  October  2,  2008.  Karen 
Monem  is  set  to  go  to  trial  the  following 
week,  on  October  7.  Meanwhile,  Fred 
remains  a fugitive  with  a federal  bounty 
on  his  head  - which  leaves  a bad  taste  in 
everybody’s  mouth.  FJ 

Sources:  The  Oregonian,  Statesman  Jour- 
nal, Register-Guard,  Associated  Press, 
Frederick  News-Post,  www.KGW.com 
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One  of  the  little  noted  facts  and 
realities  of  the  massive  explo- 
sion of  mass  imprisonment,  and  the 
corresponding  increase  in  money  spent 
on  prisons  and  jails,  is  the  inherent  cor- 
ruption that  accompanies  it.  This  month’s 
cover  story  on  the  Oregon  DOC’s  corrupt 
food  manager,  Fred  Monem,  is  unusual 
only  in  the  sense  that  it  was  brought  to 
light.  Within  the  past  few  years  the  Direc- 
tor of  the  Illinois  DOC  was  convicted  of 
taking  kickbacks  from  a medical  vendor. 
James  Crosby,  the  secretary  of  the  Florida 
DOC,  is  sitting  in  prison  for  taking  bribes 
from  commissary  vendors.  Andy  Collins, 
former  director  of  the  Texas  Department 
of  Criminal  Justice  was  convicted  by  a 
jury  and  later  acquitted  by  a judge  of  tak- 
ing bribes  from  a food  and  a fence  vendor. 
These  are  just  the  big  cases.  The  petty 
corruption  of  the  guards  who  smuggle 
contraband  into  facilities,  who  steal  mon- 
ey and  property  from  prisoners,  is  small 
potatoes  compared  to  the  institutional 
corruption  of  the  head  honchos. 

In  many  cases  these  ostensible  public 
servants  sold  their  offices  out  very  cheap, 
more  so  considering  their  salaries  have 
been  more  than  most  Americans  make. 
One  of  the  hallmarks  of  the  American 
system  of  mass  imprisonment  is  a lack 
of  oversight  and  a lack  of  accountability. 
Normally  this  just  translates  into  prison- 
ers being  beaten,  killed,  denied  medical 
care,  brutalized  and  otherwise  mistreated 


From  the  Editor 

by  Paul  Wright 

and  “no  one”  is  responsible.  One  of  the 
triumphs  of  the  bureaucratization  of 
American  prisons  and  jails  over  the  past 
30  years  is  they  have  been  converted  from 
fiefdoms  into  bureaucratic  labyrinths 
where  the  buck  never  stops. 

When  it  comes  to  the  brutal  mistreat- 
ment of  prisoners  the  lack  of  oversight 
and  accountability  is  deliberate  since  it 
reflects  the  policy  decision  that  prisoners 
as  a class  are  an  expendable  population. 
But  that  cannot  be  said  about  the  pilfer- 
ing and  theft  of  tax  dollars,  kickbacks 
from  vendors  and  other  forms  of  thievery 
that  are  all  too  common.  PLN  frequently 
reports  how  private  prison  companies 
admit  to  bilking  prison  systems  out  of 
millions  of  dollars  for  services  they  never 
provide,  how  medical  companies  contract 
for  staffing  levels  they  never  meet,  the  lack 
of  contract  monitoring  or  sanctions  and 
much  more. 

Besides  keeping  people  locked  up, 
the  prisons  and  jails  in  the  U.S.  do  little 
very  well.  They  don’t  give  their  captives 
educations,  job  skills,  build  their  family 


The  County  of  Los  Angeles,  Cali- 
fornia paid  $40,000  to  a prisoner 
who  was  badly  beaten  in  the  county  jail 
upon  returning  from  court,  by  friends  of 


ties,  change  criminal  mind  sets  or  provide 
adequate  medical  care,  mental  health  or 
substance  abuse  treatment.  In  this  con- 
text, it  is  not  surprising  that  corruption 
flourishes.  And  why  shouldn’t  it?  When 
James  Crosby  was  warden  of  the  Florida 
State  Prison  in  Starke,  Frank  Valdez,  a 
death  row  prisoner,  was  beaten  to  death 
by  guards.  Crosby’s  reward?  He  was  pro- 
moted to  head  the  Florida  prison  system. 
Brutality  and  corruption  go  hand  in  hand. 
As  the  cover  story  notes,  while  the  food 
fed  to  Oregon  prisoners  steadily  wors- 
ened, Monem  got  richer  and  his  political 
masters  happier.  Virtually  all  the  major 
incidents  of  prison  and  jail  corruption 
reported  in  the  past  decade  have  come  to 
light  by  a disgruntled  whistleblower  who 
felt  slighted  or  short  changed  by  their 
cohorts,  not  the  investigative  prowess  of 
the  agencies  who  purport  to  ensure  the 
integrity  of  government. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe.  Our  sub- 
scription madness  campaign  will  soon  be 
ending  so  take  advantage  of  it  now! 


the  defendant  he  had  just  testified  against 
in  a murder  trial. 

In  November  2003,  James  Vensel,  a 
Los  Angeles  County  Jail  prisoner,  testi- 
fied against  another  prisoner  in  a murder 
trial.  Upon  his  return  to  the  jail,  he  was 
attacked  and  injured  by  five  prisoners 
who  were  members  of  the  same  gang  as 
the  person  he  testified  against.  Vensel 
was  placed  in  a holding  cell  with  25  other 
prisoners  rather  than  being  given  protec- 
tive housing. 

Vensel’s  suit  alleged  that  the  injuries 
to  his  head,  including  partial  facial  pa- 
ralysis, were  suffered  in  retaliation  for  his 
testimony  and  that  the  County  owed  him 
a duty  of  witness  protection,  but  failed. 
The  matter  was  settled  for  $40,000  on 
November  27, 2007,  after  county  counsel 
estimated  a potential  award  of  $127,500 
if  the  matter  went  to  trial.  The  county’s 
legal  expenses  totaled  $75,043.  Vensel 
was  represented  by  attorney  Jill  Shigut. 
See:  Vensel  v.  County  of  Los  Angeles, 
U.S.D.C.  (S.D.  Cal.),  Case  No.  CV  04- 
07151. P 


CORRECTION 

Since  PLN  began  publishing  in  1990,  we  have  never  had  to  make  a retrac- 
tion based  on  our  own  factual  mistake.  While  we’ve  run  corrections  before, 
they  were  based  on  errors  in  the  original  news  articles  or  reports  that  were 
used  as  source  material.  PLN  strives  for  accuracy. 

That  being  said,  we  need  to  make  a correction  to  articles  we  ran  in  the 
September  2004  and  July  2006  issues  of  PLN , regarding  an  incident  where  four 
prisoners  were  shot  with  a smuggled  gun  at  the  Washington,  D.C.  jail. 

We  stated  in  those  articles  that  the  four  prisoners  involved  - Frederick 
Robinson,  Leonard  Johnson,  Jamal  Jefferson  and  Shawn  Gray  - were  pros- 
ecuted, and  that  Johnson  and  Jefferson  had  cooperated  with  authorities  and 
testified  against  their  co-defendants. 

That  was  incorrect.  Leonard  Johnson  did  not  cooperate  with  the  prosecu- 
tion; he  was  found  guilty  and  sentenced  to  69  months  in  prison.  His  case,  which 
is  currently  on  appeal,  raises  claims  of  prosecutorial  misconduct  among  other 
issues.  According  to  the  Washington  Post , Robinson  and  Jefferson  assisted  the 
prosecution  in  the  D.C.  jail  shooting  case. 

PLN  regrets  the  error  and  we  are  glad  to  set  the  record  straight.  P 
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Deal  to  Reconsider  1,000  Paroles  Scotched  When  New  York 
Governor  Capitulates  Over  Cop  Killer’s  Case 


Faced  with  a pending  federal  class 
action  lawsuit  brought  by  New 
York  state  prisoners  seeking  relief  from 
being  denied  parole  based  solely  on  the 
nature  of  their  crimes,  then  Governor  El- 
liot Spitzer  was  ready  to  order  the  Parole 
Board  to  reconsider  the  cases  of  1,000 
Class-A  violent  felons.  However,  when  the 
Board  approved  parole  in  the  controver- 
sial case  of  cop-killer  Shu’aib  Raheem,  a 
police  union  evoked  such  a public  outcry 
that  on  February  8,  2008,  Raheem’s  case 
was  set  for  rescission  while  the  Class-A 
parole  rehearings  were  put  on  ice. 

Raheem  was  convicted  in  the  1973 
murder  of  29-year-old  Williamsburg  police 
officer  Stephen  Gilroy  during  an  armed 
robbery  and  two-day  siege  of  a sporting 
goods  store.  He  was  sentenced  to  25  years 
to  life.  That  vicious  crime  apparently  ended 
his  career  of  violence,  as  thereafter  he  be- 
came a model  prisoner  - earning  college 
degrees  and  working  as  a paralegal  and 
AIDS  counselor.  He  planned  to  live  with 
his  wife  while  working  and  mentoring  at- 
risk  youth  following  his  release. 

Based  upon  Raheem’s  excellent  insti- 
tutional record,  and  Board  rules  requiring 
evaluation  of  a prisoner’s  rehabilitation, 
he  was  granted  parole  in  November 
2007.  Caught  by  surprise,  a Patrolmen’s 
Benevolent  Association  police  union 
became  incensed  and  sprung  into  action. 
The  union  embarked  on  an  opposition 
campaign,  encouraging  local  tabloid 
newspapers  to  run  inflammatory  articles 
against  then  Gov.  Spitzer  declaring  him 
“soft  on  crime.”  According  to  New  York 
parole  records,  40  violent  felons  were 
granted  parole  during  the  first  year  of 
Spitzer’s  tenure  plus  185  on  rehearings, 
versus  20  released  on  parole  and  128  on 
rehearings  during  the  last  year  of  his  pre- 
decessor, former  Gov.  Pataki. 

Spitzer  had  agreed  to  parole  a larger 
number  of  prisoners  because  he  feared  the 
class  action  suit  would  win  broad  release  for 
thousands.  As  a compromise  deal  worked 
out  behind  the  scenes,  Spitzer  had  agreed 
in  principle  to  have  1,000  Class-A  felon 
cases  reheard  on  the  merits  by  the  Parole 
Board.  However,  after  Raheem’s  case  made 
headlines  and  news  of  the  settlement  was 
leaked,  Spitzer  pulled  the  plug  on  the  deal 
and  ordered  the  Attorney  General’s  office 
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to  put  the  prisoners’  lawsuit  back  on  track 
for  trial.  Curiously,  when  Spitzer  was  the 
state’s  Attorney  General  under  Gov.  Pataki 
in  2006,  he  had  defended  against  the  same 
class  action  parole  suit. 

Such  “tough  on  crime”  antics,  however, 
were  inconsistent  with  Spitzer’s  recent  na- 
tional exposure  for  having  participated  in  an 
expensive  prostitution  ring  - a revelation  that 
resulted  in  his  public  humiliation  and  resigna- 
tion as  Governor  in  March  2008.  Notably, 
in  his  former  position  as  Attorney  General 
he  had  prosecuted  cases  against  prostitution 
rings,  including  a 2004  case  where  his  inves- 
tigation into  a New  York  City  escort  service 
led  to  1 8 arrests.  Apparently  he  took  notes . . . 
and  perhaps  phone  numbers. 

While  no  rehearings  occurred  in  the 
1 ,000  Class-A  felon  parole  cases  due  to  the 
scotched  settlement,  the  lawsuit  continues. 
In  an  Order  dated  December  5,  2007,  the 
U.S.  District  Court  approved  class  certi- 
fication for  violent  felons  who  had  been 
denied  parole,  and  appointed  attorneys 
Robert  Isseks,  Alex  Smith  and  Peter  A. 
Sell  as  class  counsel. 

The  case  will  proceed  on  the  prisoners’ 
complaint  that  the  Parole  Board  unlawfully 
eliminated  or  curtailed  its  discretion  when 
making  parole  decisions,  due  to  political 
bias.  A principal  factor  in  the  case  will  be 


statistics  showing  a parole  rate  of  only  8.6% 
in  the  past  dozen  years.  The  remedy  sought 
in  the  suit  is  unbiased  parole  rehearings  - a 
form  of  prospective  relief  available  under 
Wilkinson  v.  Dotson , 544  U.S.  74  (2005). 

If  successful  this  case  could  have 
national  precedential  effect  where  parole 
board  “discretion”  is  challenged  as  being 
politically  constrained.  See:  Graziano  v. 
Pataki , U.S.D.C.  SD  NY,  Case  No.  06-cv- 
00480-CLB;  2007  WL  4302483. 

Ironically,  it  was  reported  in  July 
2008  that  due  to  a sentencing  “glitch”  the 
number  of  violent  felons  released  without 
parole  had  almost  doubled  in  less  than 
a month.  Following  a Court  of  Appeals 
ruling  in  April,  it  was  determined  that 
some  prisoners  held  on  parole  violations 
had  not  been  properly  sentenced  to  parole 
supervision  in  the  first  place,  and  thus 
must  be  released.  See:  Garner  v.  NY  State 
Dept,  of  Correctional  Services,  10N.Y.3d 
358  (N.Y.  2008);  2008  WF  1860082. 

New  York  lawmakers  have  since 
passed  legislation  to  remedy  the  “glitch” 
by  requiring  judges  to  re-sentence  pris- 
oners if  their  original  sentences  did  not 
include  post-release  supervision. 

Additional  sources:  The  Village  Voice,  Associ- 
ated Press,  Ithaca  Journal,  New  York  Times 
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Phoenix  New  Times  Executives  Arrested  for 
Reporting  About  Sheriff  Joe  Arpaio 


On  the  night  of  October  18,  2007, 
Michael  Lacey  and  Jim  Larkin, 
founders  and  owners  of  the  Phoenix  New 
Times , an  independent  weekly  publication 
in  Phoenix,  Arizona,  were  arrested  and 
charged  with  the  misdemeanor  offense  of 
revealing  grand  jury  information.  The  al- 
leged crime  occurred  when  the  New  Times 
published  an  article  that  same  day  which 
described  a subpoena  it  had  received  de- 
manding that  the  paper  disclose  details 
about  its  online  readers,  among  other 
information. 

The  underlying  reasons  for  the  arrests 
go  back  much  further,  though,  to  a series 
of  unflattering  articles  involving  Maricopa 
County  Sheriff  Joe  Arpaio,  published  by 
the  New  Times  in  2004  and  2005.  Those 
articles  - which  are  also  available  on  PLN's 
website  - included  one  describing  a defama- 
tion suit  filed  against  Arpaio  by  a political 
rival,  one  about  the  history  of  antagonism 
between  Arpaio  and  the  New  Times , and  an- 
other alleging  that  Arpaio  had  abused  a law 
enforcement  privacy  law  to  conceal  his  more 
than  $690,000  in  cash  real  estate  purchases. 
The  good  sheriff  earns  around  $78,000  a 
year  plus  a modest  federal  pension,  which 
raises  some  interesting  questions.  [See:  PLN , 
March  2007,  p.14]. 

The  New  Times  had  published  Ar- 
paio’s  home  address  in  its  article  about  the 
sheriff’s  real  estate  holdings  - arguably  a 
violation  of  an  obscure  privacy  law,  even 
though  his  address  was  already  publicly 
available  through  other  sources.  The  pri- 
vacy law,  a low  grade  felony,  prohibits 
publishing  a law  enforcement  official’s 
home  address  online  if  it  poses  “an  im- 
minent and  serious  threat.” 

The  grand  jury  subpoena  served  on 
the  New  Times  was  a result  of  the  alleged 
privacy  law  violation,  though  the  law  had 
never  before  been  enforced.  The  subpoena 
sought  information  from  the  reporters 
who  wrote  the  series  of  articles,  as  well 
as  records  related  to  online  readers  who 
had  visited  the  New  Times'  website  since 
the  beginning  of  2004  - specifically  their 
Internet  IP  addresses  and  a list  of  other 
websites  they  viewed  before  visiting  the 
New  Times  site,  plus  aggregate  website 
visitor  data. 

The  subpoena  was  “grossly,  shockingly, 
breathtakingly  overbroad,”  according  to 
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Arizona  State  University  professor  of  con- 
stitutional law  James  Weinstein.  “It  is  really 
overbroad,”  agreed  Superior  Court  Judge 
Kenneth  Fields.  “And  it  touches  on  privacy 
issues  of  a lot  of  people  who  cannot  be  the 
subject  of  a grand  jury  investigation.  This 
is  potentially  thousands  of  people.” 

Marc  Rotenberg,  executive  director 
of  the  Washington,  D.C.-based  Elec- 
tronic Privacy  Information  Center,  called 
the  subpoena  both  sophisticated  and 
frightening.  He  questioned  its  underly- 
ing justification,  since  the  New  Times 
could  argue  that  its  online  publication 
of  Arpaio’s  home  address  was  not  an 
“underlying  criminal  act”  which  could 
support  the  subpoena.  No  criminal 
charges  had  been  filed  concerning  the 
New  Times'  alleged  violation  of  the  law 
enforcement  privacy  statute. 

The  subpoena  was  the  brainchild  of 
attorney  Dennis  Wilenchik,  a political 
bedfellow  of  Sheriff  Arpaio  and  Mari- 
copa County  Attorney  Andrew  Thomas. 
Wilenchik  was  hired  by  Thomas  as  a 
special  prosecutor  to  investigate  the  New 
Times.  Thomas  had  previously  been 
employed  as  an  associate  at  Wilenchik’s 
law  practice;  after  being  elected  County 
Attorney,  Thomas  reportedly  funneled 
more  than  $2,350,000  in  county  legal 
work  to  Wilenchik’s  firm,  including 
work  performed  for  the  Sheriff’s  office. 
Wilenchik  also  served  as  personal  counsel 
for  Thomas  and  Sheriff  Arpaio.  Both 
Wilenchik  and  Thomas  were  the  subjects 
of  uncomplimentary  articles  in  the  New 
Times  regarding  their  financial  dealings 
and  connections  with  Arpaio  - yet  ap- 
parently neither  saw  a conflict  of  interest 
in  attempting  to  prosecute  the  paper  that 
published  those  articles,  or  in  acting  as  Ar- 
paio’s personal  prosecution  “hit”  team. 

Wilenchik  used  questionable  tactics 
during  his  investigation  of  the  New 
Times  in  addition  to  the  subpoena.  For 
example,  on  Oct.  10,  2007  he  tried  to 
arrange  a private  meeting  with  Judge 
Anna  Baca,  the  presiding  Superior  Court 
judge  overseeing  the  grand  jury,  using  a 
politically-connected  intermediary,  Carol 
Turoff.  Turoff  was  on  the  state’s  Commis- 
sion on  Appellate  Court  Appointments; 
her  husband  is  a member  of  the  County 
Attorney’s  senior  management  staff.  As 
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soon  as  the  intent  of  the  meeting  became 
apparent,  Judge  Baca  terminated  her  con- 
versation with  Turoff  and  called  lawyers  on 
both  sides  of  the  case  into  court.  She  said 
the  attempted  ex  parte  communication  was 
“entirely  inappropriate.” 

After  Wilenchik  served  his  subpoena 
on  the  New  Times , the  paper  decided  to  in- 
form their  readers  about  the  heavy-handed 
tactics  being  used  by  Arpaio’s  henchmen, 
which  sought  private  information  concern- 
ing the  paper’s  website  visitors.  The  arrests 
of  Larkin  and  Lacey  on  misdemeanor 
charges  of  revealing  grand  jury  informa- 
tion occurred  the  same  day  an  article  about 
the  subpoena,  titled  “Breathtaking  Abuse 
of  the  Constitution,”  was  published  under 
their  byline. 

In  a May  12,  2008  cover  story,  New 
Times  writer  David  Carr  described  the 
arrests.  “Jim  Larkin  and  his  wife,  Molly, 
were  in  bed  in  their  home  outside  Phoenix 
when  a group  of  men  in  unmarked  cars 
pulled  up  and  began  knocking  on  the  door 
and  shining  flashlights  in  the  house,  saying, 
‘You  know  what  we  want,”’  wrote  Carr. 
The  Larkins  called  911,  but  as  it  turned  out 
the  cops  were  already  there.  The  men  were 
members  of  Sheriff  Arpaio’s  appropriately- 
named  Selective  Enforcement  Unit. 

Both  Larkin  and  Lacey,  who  was  taken 
into  custody  under  similar  circumstances, 
were  handcuffed  and  carted  off  to  jail. 
They  quickly  posted  bond  and  affirmed 
their  intent  not  to  release  the  subpoenaed 
information  about  the  New  Times'  website 
visitors.  They  now  find  themselves  person- 
ally intertwined  in  the  paper’s  reporting  on 
Arpaio  - a topic  the  New  Times  and  PLN 
have  covered  for  over  a decade,  exposing 
abuse,  corruption,  political  intrigue  and 
embarrassing  moments  in  Arpaio’s  self- 
proclaimed  career  as  “America’s  Toughest 
Sheriff.” 

If  Arpaio  harbored  any  satisfaction  in 
seeing  his  nemeses  at  the  New  Times  booked 
into  jail,  that  satisfaction  was  short-lived. 
Following  a public  outcry,  County  Attor- 
ney Andrew  Thomas  removed  Wilenchik 
from  the  New  Times  investigation  and  all 
other  criminal  cases.  Thomas  referred  to 
the  arrests  as  “very  disturbing”  and  said 
there  had  been  “serious  missteps”  in  the 
case.  “[I]t  ends  today,”  he  stated  in  an  Oct. 
20  news  conference.  Well,  not  exactly. 
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Mississippi  Jail  Prisoner  Wins  $3,000,000  in 
Failure  to  Protect  Suit 


It  was  later  revealed  by  Judge  Baca, 
in  a November  2007  order,  that  Wilenchik 
had  issued  the  subpoena  to  the  New  Times 
without  prior  approval  from  the  grand 
jury.  Further,  Wilenchik’s  former  part- 
ner, William  French,  said  Wilenchik  had 
authorized  and  advised  Arpaio’s  office 
to  arrest  Larkin  and  Lacey.  The  charges 
against  the  New  Times  executives  were 
subsequently  dropped,  and  the  State  Bar 
of  Arizona  is  reportedly  investigating  both 
Thomas  and  Wilenchik. 

On  April  29,  2008  the  New  Times 
filed  suit  against  the  Maricopa  County 
Sheriff’s  Office,  County  Attorney  Andrew 
Thomas  and  special  prosecutor  Dennis 
Wilenchik,  raising  claims  of  racketeering, 
conspiracy,  negligence,  false  arrest,  mali- 
cious prosecution  and  infringement  of 
First  Amendment  rights.  Regarding  the 
arrests,  the  plaintiffs  noted  that  “misde- 
meanor violations  ...  are  usually  handled 
by  the  issuance  of  citations,  not  by  com- 
mando raids,  arrests,  handcuffs,  and  jail 
cells  in  the  dead  of  night.” 

The  lawsuit  seeks  general  and  punitive 
damages  as  well  as  costs  and  attorney  fees. 
It  alleges  that  the  defendants  “abused  their 
governmental  authority  by  attacking  the 
press,  punishing  free  speech,  demeaning  the 
role  and  function  of  an  impartial  prosecutor 
and  an  independent  judiciary,  perverting  the 
grand  jury  process,  and  serving  notice  to  citi- 
zens who  read  news  online  that  neither  their 
identities  nor  their  reading  habits  are  safe 
from  the  reach  of  vindictive  government 
officials  and  their  confederates.”  See:  Lacey 
v.  Arpaio,  Superior  Court  of  Maricopa 
County,  Ariz.,  Case  No.  CV2008-009808. 
The  suit  is  still  pending. 

According  to  New  Times  reporter 
David  Carr,  however,  if  Larkin  and  Lacey 
want  to  obtain  some  measure  of  justice 
through  the  courts  they’ll  have  to  wait  in 
line.  “Over  $50  million  in  lawsuits  have 
been  filed  naming  the  county  and  its  sher- 
iff as  a defendant,”  he  observed. 

PLN  has  extensively  covered  past 
abuses  in  Sheriff  Arpaio’s  jails,  including 
his  infamous  “tent  city.”  [See,  e.g.:  PLN , 
June  2007,  p.22;  March  2007,  p.32;  March 
2007,  p.14;  Nov.  2006,  p.30;  Aug.  2006, 
p.22].  As  an  independent  media  publica- 
tion, PLN  condemns  Arpaio’s  grossly 
inappropriate  and  possibly  illegal  actions  in 
his  vendetta  against  the  New  Times , which 
threatens  the  very  existence  of  a free  press. 
We  look  forward  to  reporting  a favorable 
outcome  in  the  New  Times'  lawsuit.  FI 

Sources:  Phoenix  New  Times,  Arizona 
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The  Hinds  County  Board  of  Su- 
pervisors (Board)  agreed  to  settle 
a three-million-dollar  federal  lawsuit  filed 
by  a former  prisoner  in  the  Hinds  County 
Jail  after  he  was  left  paralyzed  by  a beating 
at  the  hands  of  other  prisoners  in  March 
2007.  The  five-member  Board  voted  four- 
to-one  to  settle  the  case  in  a closed  session 
on  Monday,  April  21,  2008. 

On  March  12,  2007,  then  twenty- 
three-year-old  Michael  Abram  Burnley, 
Jr.  was  a Mississippi  State  prisoner 
awaiting  trial  in  the  Hinds  County 
lock-up  in  Raymond  on  a charge  of 
shooting  into  an  occupied  dwelling. 
Just  after  seven  pm  that  evening  John 
Earl  Kennedy,  a violent  Harrison 
County  prisoner  who’d  been  trans- 
ferred to  Hinds  County,  jimmied  the 
faulty  lock  on  Burnley’s  cell  door  and 
assaulted  him.  Kennedy  repeatedly 
picked  up  Burnley  and  body  slammed 
him  to  the  floor,  leaving  him  paralyzed 
from  mid-chest  down. 

On  October  9,  2007,  attorney  El- 
lis Turnage  of  Cleveland,  Mississippi 
filed  a civil  rights 
action  under  42 
U.S.C.  § 1983  in  the 
U.S.  District  Court 
for  the  Southern 
District  of  Missis- 
sippi on  Burnley’s 
behalf.  He  sought 
five  million  dollars 
in  damages,  argu- 
ing that  jail  guards 
had  deprived  him 
of  his  right  to  per- 
sonal safety  under 
the  Fourteenth 
Amendment  to  the 
U.S.  Constitution 
by  failing  to  keep 
the  lock  on  his  cell 
door  in  good  repair, 
thereby  failing  to 
protect  him  from 
Kennedy. 

Hinds  County 
Sheriff  Malcolm 
McMillin  admit- 
ted that  the  jail’s 
cell  door  locks  were 
faulty  and  had  been 
an  ongoing  problem 
since  the  jail  opened 
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in  1994. Undersheriff,  Bill  Gowan  said  the 
locks  were  nearly  all  fixed,  to  the  tune  of 
about  $20,000. 

Board  member  Doug  Anderson 
said  in  a press  release  that  he  thought 
the  three-million-dollar  settlement  “was 
about  the  best  deal  [they]  were  going  to 
get.”  He  also  said  that  he  didn’t  know 
“where  [the  financially  strapped  county 
was]  going  to  get  the  money”  to  pay  the 
settlement. 

The  county’s  insurance  company  will 
pay  the  first  one  million  dollars.  But  since 
the  county’s  reserve  fund  has  only  about 
seven  hundred  thousand  dollars  in  it,  the 
county  will  have  to  pay  off  the  other  two 
million  in  installments.  The  first  install- 
ment of  three  hundred  thousand  dollars 
was  paid  in  May  of  this  year. 

Kennedy  is  currently  serving  a fifteen- 
year  sentence  in  the  state  penitentiary  at 
Parchman,  Mississippi  for  the  assault. 
See:  Burnley  v.  Hinds  County,  Mississippi , 
USDC  SDMS,  Case  No.  3:07-cv-599.  FI 

Additional  Source:  Clarion- Ledger 
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Oklahoma  Pays  $844,000  for  Comprehensive 
Performance  Audit  of  DOC 


On  January  4,  2008,  MGT  of 
America,  Inc.  released  a perfor- 
mance audit  of  the  Oklahoma  Department 
of  Corrections  (DOC).  The  285-page  report 
cost  $844,000  and  provided  several  clues  as 
to  how  the  prison  system  could  improve 
and  save  money.  Chief  among  its  recom- 
mendations were  that  the  DOC  contract 
for  additional  private  prison  beds  to  ease  its 
overcrowding  problem,  and  that  the  gover- 
nor be  removed  from  active  participation  in 
the  parole  process  for  most  prisoners. 

The  reason  for  recommending  further 
private  prison  contracting  in  the  state 
with  the  second-highest  private  prison 
incarceration  rate  (23.8%)  was  the  desper- 
ate need  for  additional  bed  space  and  the 
long  lead-time  for  state  planners.  If  the 
per  diem  rate  per  prisoner  including  direct 
and  indirect  expenses  was  held  down  to 
$61.03,  the  cost  would  not  exceed  that  of 
new  prison  construction.  However,  recent 
disagreements  with  private  prison  company 
Cornell  Corrections  led  to  the  firm’s  abrupt 
cancellation  of  its  contract  with  the  state. 
The  DOC  scrambled  to  find  housing  for 
prisoners  from  the  Cornell  facility,  but  was 
hampered  due  to  its  overcrowding  problem. 
Thus,  the  report  recommended  deleting 
the  termination-at-will  clause  from  future 
private  prison  contracts. 

One  nagging  problem  in  the  DOC  is 
the  age  of  its  facilities,  several  of  which 
were  not  originally  intended  to  serve  as 
adult  prisons.  Older  prisons  and  those 
converted  from  other  uses  tend  to  require 
more  staff  and  maintenance  than  facilities 
with  more  modern  architecture.  Further, 
staffing  is  a major  issue  in  the  DOC. 

While  the  DOC  prison  population  has 
grown,  staffing  has  shrunk.  This  is  partly 
due  to  low  starting  wages,  competition 
from  private  prisons  and  other  employers, 
and  a lengthy  hiring  process  with  a long 
waiting  period  without  pay.  Poor  staff 
retention  rates  result  from  mandatory 
rotation  shift  schedules,  required  overtime 
and  high  job  stress.  As  the  prisons  become 
understaffed  the  workload  for  remaining 
employees  increases,  which  magnifies 
stress  and  compromises  safety.  At  the  time 
of  the  report,  DOC  staffing  rates  were  as 
low  as  61%  at  some  facilities. 

A bizarre  funding  procedure  was  also 
partly  responsible  for  staff  shortages  and 
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lack  of  facility  maintenance.  Each  year 
the  Oklahoma  Legislature  underfunds  the 
DOC.  Then,  late  in  the  budgetary  cycle, 
state  lawmakers  pass  a supplemental  fund- 
ing bill.  This  is  seen  as  an  effort  to  control 
overspending,  but  it  makes  it  impossible 
for  DOC  officials  to  effectively  plan  ex- 
penditures. As  a result  the  DOC  leaves 
vacant  staff  positions  unfilled  and  fails 
to  fund  required  maintenance  until  the 
supplementary  money  comes  through. 

However,  that  funding  may  arrive  so 
late  that  new  hires  are  not  placed  and  main- 
tenance work  is  not  contracted  before  the 
DOC  is  required  to  return  unspent  funds 
at  the  end  of  the  fiscal  year.  The  problem 
is  then  handed  off  to  the  next  underfunded 
budget  cycle.  This  is  why  the  Oklahoma 
State  Penitentiary  has  had  funding  for 
roof  repairs  in  its  budget  requests  for  over 
a decade,  yet  still  has  leaky  roofs. 

The  audit  recommended  that  the 
legislature  fully  fund  the  DOC  each  fiscal 
year;  this  was  supported  by  the  report’s 
finding  that  the  DOC  was  very  efficient 
in  its  use  of  funding,  with  per  diem  pris- 
oner costs  33%  below  the  national  average. 
Oklahoma  spends  7%  of  its  state  budget  on 
prison  expenditures,  much  more  than  most 
states.  However,  this  is  due  to  Oklahoma’s 
extremely  high  incarceration  rate  - the 
third  highest  in  the  nation  - not  because 
of  excessive  spending  by  the  DOC. 

The  DOC’s  long-term  solution  to  the 
overcrowding  problem  is  to  build  more 
prisons.  To  that  end,  it  has  recommended 
a 25-year,  $309.6  million  bond  package  for 
the  construction  of  4,329  new  prison  beds, 
some  of  which  would  replace  older  facili- 
ties. This  would  reduce  daily  incarceration 
costs  by  $5  to  $10  per  prisoner,  according 
to  state  Rep.  Gus  Blackwell,  who  held  an 
interim  study  on  possible  solutions  to  the 
overcrowding  crisis. 

A very  low  parole  rate  has  been  a 
major  contributing  factor  to  the  state’s 
prison  overcrowding  problem.  The  overall 
parole  rate  in  2006  was  18.9%,  among  the 
lowest  in  the  nation.  Part  of  the  reason 
for  the  low  parole  rate  is  that  unlike  any 
other  state,  in  Oklahoma  the  governor 
must  sign  off  on  each  and  every  grant  of 
parole.  If  the  parole  rate  was  increased 
to  30%  the  prison  population  would  only 
grow  by  366  prisoners  by  2016,  while  a 
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parole-grant  rate  of  40%  would  result  in 
a reduction  of  more  than  600  prisoners  by 
2016.  Therefore,  the  report  recommended 
that  state  law  be  changed  to  preclude  the 
governor  from  having  to  approve  paroles 
except  in  the  most  serious  cases. 

Another  contributing  factor  in  the 
parole  process  is  an  85%  sentencing  law 
enacted  in  1999  in  response  to  a federal 
initiative  that  bribed  states  into  requiring 
prisoners  to  serve  a greater  percentage  of 
their  sentences.  If  the  85%  law  and  18.9% 
parole  rate  remain  unchanged,  the  DOC 
population  is  expected  to  expand  from 
25,416  in  FY  2007  to  28,872  by  FY  2016. 
Assuming  those  figures  are  correct  and 
no  older  prisons  are  closed,  the  DOC’s 
expansion  plans  will  allow  prison  bed 
space  to  catch  up  with  the  projected  prison 
population  in  FY  2011.  Until  then,  MGT 
recommended  that  the  DOC,  which  already 
contracts  for  4,569  private  prison  beds, 
contract  for  additional  space  to  cover  the 
shortfall  - presently  around  1,300  beds. 

Much  of  the  current  shortfall  is  caused 
by  a severe  lack  of  maximum-security 
beds.  Under  the  current  expansion  plan 
and  population  projections,  sufficient 
maximum-security  beds  will  not  become 
available  until  FY  2012.  To  alleviate  this 
shortage  the  DOC  uses  overrides  to  re- 
classify maximum- security  prisoners  to 
medium  security.  This  policy,  as  well  as  the 
DOC’s  practice  of  not  recognizing  prison 
gangs,  may  have  had  the  unintended  con- 
sequence of  fostering  prisoner-on-prisoner 
violence,  which  is  endemic  in  Oklahoma. 
The  MGT  report  suggested  that  the  DOC 
limit  its  use  of  classification  overrides  and 
develop  a gang  intelligence  section. 

Exacerbating  the  maximum- security 
crowding  crunch  is  the  DOC’s  policy  of 
keeping  all  maximum-security  prisoners 
on  lockdown.  The  report  recommended 
that  the  DOC  change  the  policy  and  use 
lockdowns  only  for  administrative  and 
disciplinary  segregation  purposes. 

Oklahoma  also  has  the  nation’s  highest 
rate  for  incarcerating  women.  The  report 
noted  this  might  be  due  to  a lack  of  female- 
appropriate  housing  in  local  jails  and  the 
use  of  delayed  sentencing  as  an  alternative 
to  local  incarceration.  Defendants  who  fail 
to  successfully  complete  delayed  sentencing 
automatically  receive  prison  terms.  The  re- 
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$300,000  Settlement  in  Murder  of  College 
Student  by  Released  Sexual  Predator 


port  recommended  that  the  DOC  survey  the 
availability  of  housing  for  female  prisoners 
in  local  jails,  and  monitor  the  use  of  delayed 
sentencing  for  female  defendants. 

The  staff  shortage  and  gang  prob- 
lems discussed  in  the  MGT  report  have 
especially  dire  consequences  for  DOC 
prisoners.  Tempers  flare  when  “nones- 
sential” activities  such  as  recreation  are 
cancelled  due  to  a shortage  of  guards, 
and  prison  gangs  were  implicated  in  the 
murders  of  six  Oklahoma  prisoners  in  FY 
2006.  Violence  has  continued  to  plague  the 
state’s  prison  system. 

For  example,  four  fights  broke  out  at 
Oklahoma  prisons  in  June  2008,  resulting 
in  the  hospitalization  of  ten  prisoners.  The 
assaults,  which  included  multiple  stabbings, 
occurred  at  the  Oklahoma  State  Reforma- 
tory, Dick  Conner  Corr.  Center,  Oklahoma 
State  Penitentiary  and  Mack  Alford  Corr. 
Center.  “What  we’re  experiencing  now  are 
simply  warning  signs  that  we  have  a very 
explosive  situation  in  the  Department  of 
Corrections  that  the  governor  and  legisla- 
tive leadership  needs  to  pay  attention  to,” 
said  Scott  Barger,  with  the  state’s  Public 
Employees  Association. 

Previously,  on  May  19, 2008,  two  pris- 
oners at  the  Oklahoma  State  Reformatory 
were  killed  and  a dozen  injured  during 
a major  fight.  The  likelihood  of  such 
violence  is  greatly  reduced  when  proper 
staffing  levels  are  maintained.  Therefore, 
the  DOC’s  first  priority  should  be  to  estab- 
lish a sufficient  prisoner-to-staff  ratio.  FJ 

Sources:  Performance  Audit  of  the  Depart- 
ment of  Corrections  for  the  Legislative 
Service  Bureau  of  the  Oklahoma  Legis- 
lature - Final  Report  dated  December  31, 
2007  by  MGT  of  America  Inc.,  www.kwso. 
com,  www.newsok.com,  Associated  Press, 
Tulsa  World,  www.certops.com,  Norman 
Transcript,  McAlester  News-Capital 
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The  State  of  Minnesota  has  paid 
$300,000  to  the  family  of  a Uni- 
versity of  North  Dakota  student  who  was 
kidnapped,  raped  and  killed  by  a recently- 
released  sexual  predator.  The  payment 
was  offered  as  a pre-litigation  settlement 
before  a lawsuit  was  filed. 

The  case  garnered  national  attention 
in  2003,  when  Dru  Sjodin  was  last  seen 
leaving  her  job  at  a mall  in  Grand  Forks, 
North  Dakota.  On  November  22,  2003  a 
major  manhunt  began  for  Sjodin  and  her 
abductor.  In  December,  police  arrested 
convicted  rapist  Alfonso  Rodriguez,  Jr. 

Rodriguez  had  been  released  from 
prison  only  a few  months  before  Sjodin 
went  missing;  he  had  served  over  20  years 
for  attempted  rape,  aggravated  rape  and 
assaulting  a woman  in  cases  that  dated 
from  1974  to  1980. 

Police  found  blood  matching  Sj odin’s 
DNA  in  the  trunk  of  Rodriguez’s  car.  They 
also  found  a knife  that  matched  a sheath 
found  in  the  parking  lot  where  Sjodin  had 
been  abducted.  It  was  not  until  April  17, 
2004  that  her  body  was  discovered  outside 
Crookston,  Minnesota  near  where  Rodri- 
guez lived.  An  autopsy  revealed  that  she 
had  suffered  “torture  and  severe  physical 
abuse.”  She  also  had  been  raped. 

Critics  charged  that  Rodriguez  should 
not  have  been  released  from  prison,  but 
rather  should  have  been  involuntarily  civilly 
committed  as  a sexual  psychopath.  Since 
Sjodin’s  murder,  Minnesota  officials  have 
not  released  any  sex  offenders  from  its  civil 
commitment  program.  Moreover,  they  have 
begun  referring  all  Level  3 sex  offenders  for 
post-incarceration  commitment. 

On  July  27,  2006,  the  federal  govern- 
ment enacted  “Dru’s  Law”  as  part  of  the 
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Adam  Walsh  Protection  and  Safety  Act 
(42  U.S.C.  § 16901),  which  created  the 
National  Sex  Offender  Public  Registry  - a 
national  on-line  database  of  sex  offenders 
that  is  available  to  the  public  and  search- 
able by  ZIP  code. 

The  State  of  Minnesota  settled  a 
claim  filed  by  the  Sjodin  family  in  July 
2007  for  $300,000.  “We  never  talked  about 
the  money,”  said  Linda  Walker,  Sjodin’s 
mother.  “What  we  really  wanted  was 
something  in  writing  from  the  state,  T’m 
sorry,  we  were  wrong.’  That’s  an  impor- 
tant part  of  the  healing  on  our  part.” 

Because  Rodriguez  took  Sjodin 
across  state  lines,  the  federal  govern- 
ment charged  him  with  kidnapping  and 
murder.  On  August  30,  2007  a jury  found 
him  guilty,  and  on  September  22  he  was 
sentenced  to  death.  Since  North  Dakota 
does  not  have  capital  punishment,  it  was 
the  state’s  first  death  penalty  case  in  more 
than  a century. 

The  Star  Tribune  published  a three- 
part  series  on  Minnesota’s  Sex  Offender 
Program  in  June  2008,  raising  concerns 
about  the  broad  application  of  civil  com- 
mitment laws  following  Sjodin’s  murder. 
There  are  presently  545  civilly  committed 
sex  offenders  in  Minnesota.  r\ 

Sources:  Minnesota  Public  Radio,  Star 
Tribune 


WRONGFULLY  CONVICTED 

On  June  3,  1999,  federal  prisoner  David 
Stone  was  fatally  stabbed  on  the  main  yard 
of  the  U.S.  Penitentiary  in  Florence, 
Colorado.  In  August  2005,  imprisoned 
civil  rights  activist  Mark  Jordan  was 
wrongfully  convicted  of  the  murder  after 
the  trial  court  excluded  evidence  that 
another  prisoner  and  jailhouse  snitch,  Sean 
Riker  (aka  “Joker”),  actually  committed  the 
offense.  See  United  States  v.  Jordan,  485 
F.3d  1214  (10th  Cir.  2007). 

We  are  asking  anyone  with  information 
regarding  this  case  and  Mr.  Jordan’s 
innocence  to  write: 

Jeffrey  R.  Edelman 
Attorney  at  Law 

18801  East  Mainstreet,  Suite  290 
Parker,  Colorado  80134 
720.851.8440 
jredel@earthlink.net 
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Human  Rights  Watch  Report: 

Most  Sex  Offender  Laws  Misguided  and  Ineffective 


In  September  2007,  Human  Rights 
Watch  released  a report  entitled  No 
Easy  Answers:  Sex  Offender  Laws  in  the 
US.  The  report  concluded  that  most  sex 
offender  laws  are  ineffective  and  misguided 
in  that  they  do  not  reduce  the  probability 
of  future  sex  offenses  or  make  the  perpe- 
trators of  sex  offenses  easier  to  identify 
and  apprehend.  This  is  largely  because  the 
laws  are  based  upon  several  widely-held, 
but  erroneous  beliefs  which  are  reinforced 
by  the  mass  media  and  which  the  public 
and  lawmakers  vehemently  believe  to  be 
true.  Thus,  the  report  concludes,  “sex 
offender  registration,  community  notifi- 
cation, and  residency  restriction  laws  are 
ill-considered,  poorly  crafted,  and  may 
cause  more  harm  than  good.” 

If  asked  in  a random  survey,  most 
members  of  the  public  and  lawmakers 
would  tell  you  that  sex  offenders  continu- 
ally repeat  their  offenses,  that  they  have 
no  control  over  their  criminal  sexual 
impulses,  that  there  is  no  cure  for  this 
condition,  that  children  and  teens  who 
commit  sex  offenses  will  commit  adult  sex 
offenses  and  that  sex  offenders’  victims  are 
usually  strangers.  The  problem  with  these 
perceptions  is  that  they  are  all  untrue.  The 
143 -page  HRW  report  not  only  makes  this 
clear,  but  backs  it  up  with  statistics  and 
scientific  reports. 

The  biggest  myth  is  that  sex  offenders 
continue  committing  sex  offenses.  Without 
reference  to  any  source,  lawmakers  debat- 
ing the  passage  of  federal  sex  offender  laws 
claim  recidivism  rates  of  more  than  40% 
(Sen.  Kay  Bailey  Hutchinson  (R-TX)), 
74%  (Rep.  Jim  Ramstad  (R-MN))  or 
even  90%  (former  Rep.  Mark  Foley  (R- 
FL)--who  later  resigned  from  Congress 
following  allegations  of  improper  rela- 
tionships with  underaged  congressional 
pages).  The  problem  with  these  statistics 
is  that  they  appear  to  be  made  up  from 
whole  cloth.  The  U.S.  Department  of 
Justice  tracked  9,691  male  sex  offenders. 
After  3 years,  only  5.3%  had  been  arrested 
for,  and  of  them  only  3.2%  convicted  of,  a 
new  sex  offense.  Three  years  is  the  national 
standard  for  recidivism  studies.  Longer 
term  studies  seem  to  indicate  that  less  than 
one-quarter  of  all  sex  offenders  will  ever 
commit  another  sex  crime. 

87%  of  people  arrested  for  sex  of- 
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fenses  were  not  previously  convicted  of  a 
sex  offense.  This  brings  into  question  the 
concept  of  sex  offender  registration  since 
it  can  have  no  effect  on  the  vast  majority 
of  new  cases. 

Only  14%  of  sexual  assault  cases 
reported  to  law  enforcement  involved 
strangers.  Over  90%  of  sex  crimes  against 
children  are  committed  by  people  they 
know  and  trust.  This  brings  into  question 
the  concept  of  community  notification- 
which  makes  people  focus  on  strangers  in 
the  neighborhood  rather  than  the  friends, 
acquaintances  and  family  members  who  are 
most  likely  to  commit  a sex  offense  against 
them  or  their  children. 

Since  the  current  sex  offender  laws  are 
based  upon  the  aforementioned  miscon- 
ceptions, is  it  any  wonder  that  they  don’t 
actually  prevent  sex  offenses?  This  is  not 
the  only  problem  with  sex  offender  laws. 
The  report  refers  to  the  laws  as  “over- 
broad in  scope  and  overlong  in  duration, 
requiring  people  to  register  who  pose  no 
safety  risk.”  The  report  notes  that  such 
non-violent  offenses  as  urinating  in  public, 
possession  of  child  pornography  or  being 
a 17-year-old  with  a 15-year-old  girlfriend 
or  boyfriend  can  require  registration  as  a 
sex  offender.  It  also  criticizes  the  availabil- 
ity of  sex  offenders’  personal  information 
to  anyone,  anywhere  online,  even  when  it 
cannot  have  a public  safety  purpose.  In 
this  vein,  it  notes  that  many  registrants 
have  been  harassed  and  assaulted.  Some 
were  even  murdered. 

Sex  offender  laws  break  down  into 
four  categories:  registration,  community 
notification,  tracking  and  residency  re- 
strictions. The  report  views  registration 
as  generally  harmless,  although  some 
jurisdictions  have  made  it  unnecessarily 
onerous  by  requiring  monthly  re-regis- 
tration  in  person  involving  an  hours-long 
process.  Notification  of  law  enforcement 
personnel  also  makes  sense  and  a case  can 
be  made  for  notification  of  a sex  offender’s 
immediate  neighbors.  Less  logical  is  notifi- 
cation of  everyone  in  the  world.  Tracking 
using  GPS  devices  introduces  a host  of 
problems  based  upon  the  unreliability 
of  the  technology.  Residency  restrictions 
can  effectively  bar  sex  offenders  from 
entire  cities,  or  even  States  in  the  case 
of  Georgia,  without  any  evidence  that  it 
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helps  prevent  future  offenses.  The  combi- 
nation of  sex  offender  laws  can  prevent  a 
sex  offender  from  re-integrating  into  the 
community,  getting  a job  or  even  finding 
living  accommodations— fundamental 
requirements  for  ex-prisoners  to  succeed. 
Thus,  they  may  work  against  the  very  goal 
of  crime  prevention  they  allegedly  seek 
to  forward. 

“The  evidence  is  overwhelming,  as 
detailed  in  this  report,  that  these  laws 
cause  great  harm  to  the  people  subject  to 
them.  On  the  other  hand,  proponents  of 
these  laws  are  not  able  to  point  to  convincing 
evidence  of  public  safety  gains  from  them. 
Even  assuming  some  public  safety  benefit, 
however,  the  laws  can  be  reformed  to  reduce 
their  adverse  effects  without  compromising 
that  benefit.” 

The  report  noted  that  no  other  coun- 
try in  the  world  had  such  onerous  sex 
offender  laws.  Six  other  countries— the 
United  Kingdom,  Australia,  Canada, 
France  and  Ireland  have  sex  offender 
registration  laws,  but  the  period  required 
for  registration  is  short  and  the  informa- 
tion remains  with  the  police.  South  Korea 
is  the  only  country  other  than  the  U.S. 
with  community  notification  laws.  No 
other  country  has  residency  restriction 
laws.  Australia,  the  United  Kingdom  and 
Ireland  considered  and  rejected  universal 
community  notification  laws  (although 
limited  notification  by  police  may  be  al- 
lowed in  special  cases). 

Recent  federal  legislation  has  forced 
States  to  pass  onerous  sex  offender  laws  or 
face  a loss  of  federal  revenue.  The  report 
found  many  of  the  federal  laws  to  be  ill 
conceived  and  based  upon  the  misconcep- 
tions previously  mentioned  in  this  article. 
The  report  found  that  “all  provisions  of 
the  Adam  Walsh  Act  that  deal  with  state 
registration  and  community  notification 
requirements  should  be  repealed.”  These 
include  a mandate  for  lifelong  registra- 
tion and  worldwide  notification  via  the 
internet.  The  report  also  found  no  basis 
for  blanket  residency  restrictions. 

The  study  found  that  the  fear  of  sex 
offenders  exceeds  the  fear  of  terrorists. 
This  is  despite  the  fact  that  adult  sex  of- 
fenses in  the  U.S.  declined  69  percent 
between  1993  and  2005.  Similarly,  sex 
offenses  against  children  fell  40%  between 
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1992  and  2000.  Furthermore,  “numerous, 
rigorous  studies  analyzing  objectively  veri- 
fiable data-primarily  arrest  and  conviction 
records— indicate  sex  offender  recidivism 
rates  are  far  below  what  the  legislators  cite 
and  what  the  public  believes.”  So  why  are 
onerous  sex  offender  laws  on  the  books  of 
almost  every  State  in  the  Union?  “People 
want  a silver  bullet  that  will  protect  their 


children.  There  is  no  silver  bullet.  There  is 
no  simple  cure  to  the  very  complex  problem 
of  sexual  violence.” 

What  is  certainly  not  a silver  bullet 
is  onerous  residency  restrictions.  In  the 
words  of  one  Iowa  law  enforcement  offi- 
cial, “We’ve  taken  stable  people  who  have 
committed  a sex  crime  and  cast  them  out 
of  their  homes,  away  from  their  jobs,  away 


from  treatment,  and  away  from  public 
transportation.  It’s  just  absolutely  absurd 
what  these  laws  have  done,  and  the  com- 
munities are  at  greater  risk  because  of  it.” 
Source:  No  Easy  Answers:  Sex  Offender 
Laws  in  the  US,  Human  Rights  Watch, 
Sept.  2007  (available  online  at  www.hrw. 
org  or  on  the  PLN  Web  Site:  www.prison- 
legalnews.org).  FJ 


More  Prisoners  Murdered  in  Texas  Federal  Prisons 


Until  February  13,  2008,  Ronald 
Joseph,  29,  was  serving  time  at 
a federal  penitentiary  in  Beaumont,  Texas 
for  firearm  and  drug-related  convictions. 
On  that  date  he  was  found  dead  in  his  cell; 
a preliminary  autopsy  report  indicated  he 
had  been  murdered. 

“[A]  precise  cause  of  death”  has  not 
been  determined,  said  Justice  of  the  Peace 
Tom  Gilliam  III.  “Several  things  were 
found  wrong  with  the  body.” 

Officials  have  been  tight-lipped  about 
the  details  of  Joseph’s  murder,  and  his 
family  members  are  frustrated  at  being 
kept  in  the  dark. 

“I  think  it’s  sad  that  I lost  my  son  and 
I can’t  get  answers  from  nobody,”  said 
Joseph’s  mother,  Leah  Crutchfield.  “It’s 
probably  over  something  they  [prison  of- 
ficials] did.”  Erika  Joseph,  Ronald’s  sister, 
questioned  how  her  brother  could  be  killed 
in  his  cell  while  the  unit  was  on  lockdown. 

Prison  officials  confirmed  that  the 
unit  was  locked  down  at  the  time  of  Jo- 
seph’s death  due  to  an  unrelated  incident. 
In  Ms.  Joseph’s  mind  this  only  confirms 
her  suspicions  of  the  prison’s  culpability. 
“That  prison  is  always  on  lockdown.  They 
need  to  do  something,”  she  said. 

Joseph  had  already  served  four  years 
on  his  10-year  sentence.  Prior  to  arriving 
at  the  Beaumont  facility  in  September 
2006,  he  had  spent  time  in  Atlanta  and 
Terre  Haute,  Indiana  federal  prisons. 
Erika  Joseph  said  her  brother  literally 
feared  for  his  life  at  USP  Beaumont. 

“My  brother  told  me  if  he  didn’t  get  out 
of  there  soon  he  was  coming  home  in  a pine 
box,”  she  stated.  “He  said  people  were  get- 
ting stabbed  every  day,”  said  his  mother. 

Prior  incidents  indicate  that  Joseph 
had  reason  for  concern.  Keith  Barnes  was 
stabbed  to  death  by  three  prisoners  at  the 
Beaumont  prison  on  May  7, 2005.  Gabriel 
Rhone  was  murdered  at  the  facility  on  No- 
vember 28, 2007,  also  by  stabbing.  Prison 
and  FBI  officials  admit  that  four  prisoners 
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have  been  killed  at  USP  Beaumont  since 
it  opened  in  1997;  however,  other  sources 
indicate  as  many  as  six  homicides  have 
occurred  at  the  federal  prison. 

Attorney  Jennifer  Robinson  had  been 
hired  by  Joseph’s  family  to  see  if  he  quali- 
fied for  a sentence  reduction.  Robinson 
noted  that  the  U.S.  Sentencing  Commis- 
sion had  changed  the  guidelines  last  year 
for  crack  cocaine  convictions;  she  said 
she  intended  to  see  if  Joseph  qualified  for 
relief,  in  March  2008. 

He  didn’t  survive  that  long.  When 
Joseph  failed  to  make  his  usual  phone  call 
home  after  his  family  sent  him  money,  his 
mother  and  sister  became  worried.  Days 
later  their  worst  fears  were  confirmed. 
“This  should  never  have  happened,”  said 
Erika  Joseph.  “The  system  failed.” 

USP  Beaumont  has  been  failing  to 
protect  its  prisoners  for  years.  [See:  PEN, 
Sept.  2005,  p.10].  Many  remember  “Thun- 
der Dome”  as  the  title  of  a 1980’s  Mad  Max 
movie  where  two  caged  contestants  fought 
to  the  death.  For  prisoners  at  USP  Beau- 
mont that  phrase 
is  part  of  a grim 
reality.  For  Luther 
Plant,  it  was  an  apt 
description  of  his 
last  day  alive. 

On  Janu- 
ary 5,  2001,  Plant 
was  beaten  and 
stomped  to  death 
as  he  shared  a 15- 
by-20’  recreation 
cage  with  Shannon 
Wayne  Agofsky. 

Agofsky,  skilled  in 
martial  arts,  was 
convicted  in  June 
2004  of  murder- 
ing Plant.  The  jury 
assessed  the  death 
penalty  when  evi- 
dence revealed  that 


he  had  continued  to  kick  Plant  in  the  head 
and  throat  even  after  he  was  unconscious. 
Agofsky  now  sits  on  federal  death  row. 

Rumors  circulated  following  Plant’s 
death  that  guards  might  have  purposely 
pitted  rival  prisoners  against  each  other. 
Joseph’s  mysterious  murder  has  rekindled 
those  suspicions. 

USP  Beaumont  isn’t  alone  among 
Texas  federal  prisons  in  recent  homicides. 
On  March  29, 2008,  Servando  Rodriguez, 
38,  serving  4 1/2  years  on  drug  charges,  was 
killed  during  a riot  at  the  medium  security 
Three  Rivers  Federal  Correctional  Insti- 
tution. Twenty- two  other  prisoners  were 
injured  during  the  brawl,  which  reportedly 
involved  rival  gangs. 

Rodriguez  was  murdered  just  two 
weeks  after  Bureau  of  Prisons  Director 
Harley  Lappin  testified  before  Congress 
about  a rise  in  prison  violence  and  the  need 
to  increase  prison  staffing  levels. 

Sources:  Associated  Press,  Beaumont  En- 
terprise, Houston  Chronicle 
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Fifth  Circuit:  Federal  Prisoner  Loses  Retaliation  Suit 
but  U.S.  Attorney  Sanctioned 


A federal  prisoner  in  Texas  sued 
prison  officials  for  retaliating 
against  him  for  filing  grievances.  While 
the  court  found  for  the  defendants,  it 
nonetheless  sanctioned  two  Assistant  U.S. 
Attorneys  $500  for  procedural  discovery 
errors,  payable  to  the  plaintiff.  On  appeal 
the  Fifth  Circuit  Court  of  Appeals  upheld 
the  verdict,  except  that  it  modified  and 
redirected  payment  of  the  sanction  to  the 
district  court. 

PLN  contributing  writer  Brandon 
Sample  filed  a pro  se  federal  civil  rights 
action  in  U.S.  District  Court  (WD  Tex.) 
against  Bureau  of  Prisons  (BOP)  employ- 
ees, alleging  they  had  retaliated  against 
him  for  filing  grievances  while  incarcer- 
ated at  a prison  in  Bastrop,  Texas.  During 
the  summary  judgment  phase  Sample 
lost  his  bid  for  injunctive  relief  to  require 
BOP  director  Harley  Lappin  to  develop 
new  policies  forbidding  retaliation  and 
requiring  such  training  for  guards.  The 
balance  of  Sample’s  claims  and  his  request 
for  damages  were  resolved  against  him  in 
a two-day  bench  trial. 

Both  parties  appealed.  The  Fifth 
Circuit  rejected  Sample’s  complaint  that 
the  district  court’s  findings  of  fact  lacked 
sufficient  detail.  Since  witness  credibility 
was  the  central  issue,  the  court’s  finding 
for  the  defendant  conclusively  resolved  the 
contradictory  evidence.  Sample’s  second 
complaint,  that  the  trial  court  should  have 
granted  his  request  for  a post-trial  motion 
for  judicial  notice  of  added  facts,  was 
rejected  because  there  was  no  precedent 
for  such  an  action.  The  trial  court  said  it 
had  considered  “all  the  evidence.” 

Sample’s  claim  of  error  for  not  being 
allowed  to  conduct  discovery  on  persons 
not  yet  served  with  the  complaint  failed  as 
well;  the  Fifth  Circuit  called  this  “unfath- 
omable.” He  also  lost  his  complaint  that  the 
trial  court  had  incorrectly  granted  defen- 
dant Lappin  sovereign  immunity  due  to  an 
Administrative  Procedures  Act  waiver  (5 
U.S.C.  § 702);  with  no  final  agency  action, 
as  here,  that  was  not  applicable. 

Finally,  the  Court  of  Appeals  rejected 
Sample’s  claim  that  the  district  court  had 
abused  its  discretion  when  denying  his  mo- 
tion for  contempt  and  costs  arising  from 
efforts  to  serve  one  of  the  defendants.  The 
Fifth  Circuit  noted  the  defendant  had 
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complied  when  challenged,  and  that  the 
court  was  within  its  “wide  discretion”  to 
deny  the  motion. 

District  Court  Judge  Sam  Sparks  had 
sanctioned  two  Assistant  U.S.  Attorneys, 
Winstanley  Luke  and  Susan  Kilgore, 
for  abuse  during  the  discovery  process. 
Two  problems  resulted.  First,  the  court 
sanctioned  a later-appearing  attorney  for 
something  an  earlier  attorney  had  done, 
which  was  corrected  on  appeal.  Further, 
the  trial  court  had  awarded  the  monetary 
sanction  to  Sample.  This  was  modified  to 


A federal  jury  has  awarded  four 
Illinois  prisoners  over  $2  million 
apiece  in  a civil  rights  action  filed  against 
state  prison  officials  for  denying  treatment 
for  Hepatitis  C (Hep  C). 

In  2005,  Edward  J.  Roe,  Anthony  P. 
Stasiak,  Timothy  J.  Stephen  and  Jackson 
Walker,  all  state  prisoners  at  the  Logan 
Correctional  Center  (LCC)  in  Lincoln, 
Illinois,  were  denied  Hep  C treatment. 
Hep  C is  a blood-borne  disease  that  can 
cause  liver  failure  if  left  untreated;  it  is 
most  often  spread  through  IV  drug  use, 
needle  sharing  (including  tattoo  needles) 
and  unprotected  sex. 

Larry  Sims,  the  Chief  Administrative 
Officer  at  LCC;  Willard  Elyea,  Medical 
Director  for  the  Illinois  Department  of  Cor- 
rections (IDOC);  and  IDOC  Director  Roger 
Walker  refused  to  provide  Hep  C treatment 
based  on  a blanket  policy  that  denied  such 
treatment  to  prisoners  with  fewer  than  18 
months  left  to  serve  on  their  sentences. 

In  September  2005,  the  four  LCC  pris- 
oners filed  a lawsuit  under  42  U.S.C.  § 1983 
in  U.S.  District  Court  for  the  Central  District 
of  Illinois.  They  claimed  the  non-treatment 
policy  resulted  from  the  defendants’  deliber- 
ate indifference  to  their  serious  medical  needs, 
in  violation  of  the  8th  and  14th  Amendments 
to  the  U.S.  Constitution. 

On  February  15,  2008  a federal  jury 
agreed  that  the  policy  was  unconstitu- 
tional, and  awarded  the  prisoners  $20,000 
each  in  actual  damages  and  $2,000,000 
each  in  punitive  damages. 

Attorney  H.  Kent  Heller  of  Mattoon, 


redirect  the  payment  to  the  district  court. 
In  sum,  the  Fifth  Circuit  affirmed  the 
lower  court’s  ruling  with  minor  changes. 

Misconduct  by  government  lawyers 
representing  prison  officials  is  all  too 
common;  what  is  unusual  is  for  a court  to 
sanction  their  unethical  behavior.  That  the 
court’s  sanction  was  affirmed  on  appeal  is 
all  the  more  unusual,  but  not  unexpectedly 
the  appellate  court  designated  its  opinion 
as  “unpublished.”  See:  Sample  v.  Miles , 
239  Fed.Appx.  14  (5th  Cir.  2007),  cert 
denied,  (unpublished). 


Illinois  represented  the  plaintiffs;  he  said 
this  was  the  largest  monetary  judgment  he 
had  ever  won  for  a client.  Attorney  fees 
have  not  yet  been  awarded  in  this  case. 
See:  Roe  v.  Sims , U.S.D.C.  CD  111.,  Case 
No.  3 :06-cv-03034-HAB-CHE. 

Hep  C-related  prison  litigation  ap- 
pears to  be  on  the  upswing,  since  large 
numbers  of  prisoners  are  infected  with  the 
disease  and  most  prison  systems  are  un- 
willing to  provide  the  expensive  - though 
necessary  - medical  treatment  for  it. 

For  example,  on  July  8,  2008,  a 
class  action  lawsuit  was  filed  against 
the  California  Dept,  of  Corrections  and 
Rehabilitation  (CDCR)  on  behalf  of 
California’s  159,000  state  prisoners.  The 
complaint  states  they  do  not  receive  ad- 
equate treatment  for  Hep  C,  which  infects 
an  estimated  40  percent  of  the  CDCR 
population.  See:  Jackson  v.  Dezember , 
U.S.D.C.  CD  Cal.,  Case  No.  2:08-cv- 
04454-GHK-FMO. 

“This  is  a nasty,  nasty  disease,”  said 
attorney  Shawn  Khorrami,  who  filed  the 
class  action  suit.  “We  don’t  allow  this  kind 
of  punishment  in  America,  where  some- 
one has  a disease  and  we  have  them  suffer 
from  it  and  have  all  kinds  of  problems 
going  forward  in  their  lives  just  because 
they’ve  committed  a crime.” 

Actually  prison  officials  routinely  allow 
such  punitive  medical  neglect  to  occur,  which 
is  why  such  lawsuits  are  necessary. 

Additional  sources:  Herald  & Review,  As- 
sociated Press 
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Over  $6  Million  Awarded  in  Oakland,  California 
Parolee’s  False  Arrest  Suit 


A federal  jury  awarded  $6,058,000 
in  damages  to  a parolee  and  his 
girlfriend  for  outrageous  conduct  by  Oak- 
land, California  city  police  (OPD)  when 
they  broke  into  his  residence,  told  him 
they  had  a non-existent  warrant,  falsely 
claimed  they  found  a firearm,  and  caused 
him  to  be  wrongfully  incarcerated  for  4 
1/2  months  as  a result.  The  damage  award 
was  later  reduced  by  almost  half,  but  still 
represents  an  impressive  outcome. 

Torry  Smith,  22,  and  his  girlfriend 
Patricia  Gray  lived  in  a rented  residence 
in  Oakland.  Smith  was  a California  Youth 
Authority  parolee  who  had  never  violated 
any  of  his  conditions  of  parole,  including 
anger  management  counseling  and  drug 
testing.  He  was  due  to  receive  a bi-weekly 
visit  from  his  parole  agent  at  his  residence 
on  September  10,  2004.  While  Smith  was 
getting  dressed  to  meet  his  agent,  an  OPD 
officer  knocked  on  the  front  door.  A short 
time  later,  two  other  OPD  officers  kicked 
in  the  back  door. 

The  officers  questioned  Smith  about 
Marcus  Belton,  a purported  drug  lord 
who  was  under  investigation.  The  OPD 
officers  said  Belton  had  been  found  with 
Smith’s  bank  card,  driver’s  license  and 
social  security  card  - items  that  Smith  had 
previously  reported  as  being  lost  or  stolen. 
OPD  officer  Marcus  Midyett  falsely  told 
Smith  that  a warrant  had  been  issued  for 
his  arrest.  When  Smith,  who  did  not  know 


by  John  E.  Dannenberg 

Belton,  could  not  give  the  police  the  in- 
formation they  wanted,  they  arrested  him 
and  took  him  to  jail. 

Neither  Smith  nor  Gray  owned  or 
possessed  any  firearms.  However,  Smith 
was  later  accused  of  having  an  assault  rifle 
at  the  residence.  OPD  officers  stated  they 
had  seen  Smith  walk  out  the  back  door 
of  his  residence,  naked,  holding  the  rifle 
in  plain  view  of  OPD  officer  John  Parkin- 
son. Smith  and  Gray  denied  they  had  an 
assault  rifle  and  said  it  was  planted  by  the 
officers  to  facilitate  Smith’s  false  arrest. 

Smith  was  booked  on  felony  charges 
of  being  a felon  in  possession  of  a fire- 
arm and  violating  parole.  The  charges 
were  dropped  due  to  lack  of  evidence, 
refiled  and  dismissed  again.  His  parole 
violation  was  also  eventually  dismissed, 
and  he  was  released  from  custody  in  late 
January  2005. 

Smith  and  Gray  secured  the  services 
of  renowned  Oakland  civil  rights  attorney 
John  L.  Burriss.  Burriss  filed  suit  under 
42  U.S.C.  § 1983,  alleging  wrongful  ar- 
rest, wrongful  entry,  wrongful  detention, 
damage  to  the  residence  and  emotional 
distress.  Smith  raised  additional  claims 
of  false  incarceration  and  loss  of  income. 
The  lawsuit  also  sought  statutory  damages 
($25,000  per  incident)  under  California 
Civil  Code  §§51.7  and  52.1.  Because  the 
alleged  acts  by  the  OPD  were  malicious, 
wanton  and  oppressive,  punitive  damages 


were  requested. 

A federal  jury  returned  verdicts 
against  both  of  the  OPD  officers  named 
in  the  suit,  accepting  the  plaintiffs’  claim 
that  the  officers  had  planted  the  assault 
rifle.  Smith  was  awarded  $8,000  for  loss  of 
income,  $5,000,000  for  emotional  distress 
and  $50,000  in  statutory  damages.  Gray 
was  awarded  $750,000  for  emotional 
distress  plus  $50,000  in  statutory  dam- 
ages. Additionally,  punitive  damages  of 
$180,000  were  awarded  to  Smith  and 
$20,000  to  Gray. 

However,  on  March  17, 2008,  the  dis- 
trict court  granted  in  part  the  defendants’ 
motion  for  a remittitur  of  the  jury  verdict. 
The  court  found  that  the  $5  million  award- 
ed to  Smith  was  “grossly  excessive,”  and 
the  facts  in  the  case,  “while  compelling,  do 
not  warrant  such  an  extraordinary  result.” 
Consequently,  the  court  directed  that  it 
would  grant  a new  trial  on  general  dam- 
ages unless  Smith  accepted  a reduction  of 
the  award  from  $5  million  to  $3  million. 
The  court  also  reduced  the  verdict  for 
lost  wages,  from  $8,000  to  $1,800.  Gray’s 
award  for  emotional  distress  was  reduced 
to  $300,000  from  $750,000. 

The  total  damage  award  after  the 
remittitur  was  $3,601,800,  which  was  ac- 
cepted by  Smith  and  Gray.  The  defendants 
have  since  appealed  the  verdict.  See:  Smith 
v.  City  of  Oakland , 538  F.Supp.2d  1217 
(N.D.Cal.,  2008).  F* 
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Washington  Inter-Prison  Property-Shipping-Fee 
Class  Action  Suit  Settles  For  $1,262,500 


Between  1995  and  2005,  Wash- 
ington State  Department  of 
Corrections  (WADOC)  policy  440.000 
required  prisoners  who  were  being  trans- 
ferred between  WADOC  prisons  to 
pre-pay  the  shipping  costs  of  their  per- 
sonal property  in  excess  of  two  boxes, 
or  forfeit  the  property.  A class-action 
lawsuit  brought  by  four  WADOC  prison- 
ers was  settled  on  February  27,  2008,  for 
$ 1 ,262,500  providing  for  repayment  to  all 
such  aggrieved  prisoners  for  their  costs  or 
losses  as  well  as  for  attorney  fees. 

WADOC  prisoners  Lonnie  Burton, 
Gordon  Lebar,  James  Brigham  and  Mi- 
chael Holmberg  challenged  the  propriety 
of  the  shipping  charges  with  a class  action 
suit  for  damages  and  injunctive  relief 
in  Thurston  County  Superior  Court  in 
November  2001.  Their  claim  was  that 
WADOC  policy  440.000  violated  state 
statute  RCW  72.02.045(3),  which  laid 
upon  WADOC  the  responsibility  to  de- 
liver prisoners’  property  upon  transfer. 
Although  the  Superior  Court  denied  relief, 
and  the  appellate  later  did  likewise  ( Bur- 
ton v.  Lehman,  1 18  Wn.App.307  (2003)), 
the  state  Supreme  Court  reversed  and  re- 
manded after  holding  that  the  statute  did 
indeed  trump  policy  440.000.  ( Burton  v. 
Lehman,  153  Wn.2d  416  (2005).) 

Upon  remand  for  trial,  the  Superior 
Court  agreed  with  the  parties  to  mediate 
a formal  agreement.  The  agreement  dis- 
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missed  the  plaintiffs’  claims  for  injunctive 
relief,  their  fraud  claims  and  their  federal 
and  state-law-based  racketeering  claims, 
leaving  the  question  of  damages  to  be 
resolved. 

The  sum  of  $937,000  was  set  aside  to 
cover  claims  and  attorney  fees.  From  this 
was  first  deducted  $12,500  - $5,000  for 
named  plaintiff  Burton  plus  $2,500  each  for 
his  three  named  co-plaintiffs.  The  class  was 
then  defined  as  all  prisoners  who  suffered 
such  losses  between  November  20, 1998  and 
May  10, 2005.  Subclass  One  includes  those 
who  in  fact  did  pay  their  shipping  costs 
($525,000  was  reserved  for  this),  while  Sub- 
class Two  includes  those  who  were  forced 
to  lose  excess  property  ($400,000  reserved). 
WADOC  has  records  of  shipping  costs 
paid  by  Subclass  One  members,  which  it  is 
turning  over  to  the  settlement  administrator. 
Anyone  contesting  their  records  may  submit 
written  documentation  showing  otherwise. 
However,  those  in  Subclass  Two  are  being 
paid  a flat  $75  for  lost  property.  If  they  are 
dissatisfied,  they  may  opt  out  of  the  settle- 
ment and  prosecute  their  own  litigation. 
To  the  extent  that  claims  exceed  the  funds, 
reductions  on  claims  will  be  made  pro  rata. 
If  one  subclass  has  unclaimed  funds,  they 
may  be  applied  to  the  reserve  for  the  other 
subclass. 

Importantly,  the  agreement  specifies 
that  no  funds  paid  prisoners  under  this 
settlement  may  be  deducted  to  offset  any 


other  owing  state-law-based  claims  (e.g., 
restitution).  However,  any  federal  funds 
owing  are  not  thus  protected. 

The  agreement  provides  that  attorney 
fees  of  33  1/3%  of  the  $937,000  may  be 
deducted  from  the  prisoners’  settlement. 
In  addition,  the  court  awarded  $325,000 
in  attorney  fees  and  costs  for  resolving 
plaintiffs’  due  process  claims,  pursuant  to 
42  U.S.C.  § 1988. 

Notices  of  the  settlement  shall  be 
mailed  to  all  current  and  former  WADOC 
prisoners  who  are  potentially  in  the  class. 
Additionally,  notices  shall  be  posted  in 
all  WADOC  law  libraries  and  published 
in  six  major  newspapers  around  the  state. 
Claimants  have  60  days  to  file  for  reim- 
bursement. A settlement  administrator 
(paid  for  by  the  state)  shall  then  compute 
the  refunds  and  mail  checks.  The  funds 
for  any  checks  unclaimed  after  180  days 
shall  be  donated  to  the  Legal  Foundation 
of  Washington  (25%)  and  to  the  State  Self 
Insurance  Liability  Account  (75%). 

The  excellent  result  achieved  in  this 
long-fought  battle  is  the  product  of  the 
persistent  efforts  of  the  four  named  plain- 
tiffs and  their  able  counsel,  Ladonna  Jones 
and  David  Leen.  WADOC  now  ships 
transferring  prisoners’  property  without 
charge.  See:  Burton  v.  Lehman,  Thurston 
County  Superior  Court,  Case  No.  01-2- 
02159-9. The  settlement  documents  are 
posted  on  PLN’s  website.  P 
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Unlocking  America , Why  and  How  to 
Reduce  America’s  Prison  Population, 
The  JFA  Institute,  November  2007,  32  pp. 

Reviewed  by  John  E.  Dannenberg 


T Unlocking  America  is  a study 
kJ  on  how  to  approach  the  task 
of  reducing  America’s  prison  pop- 
ulation (“decarceration”)  without 
compromising  public  safety.  Key  fac- 
tors recommended  to  accomplish  this 
include  reducing  the  number  of  persons 
sent  to  prison,  shortening  the  terms 
of  those  who  are,  and  decreasing/ 
eliminating  returns  to  custody  for  tech- 
nical parole/probation  violations.  Also 
recommended  is  decriminalizing  “victim- 
less” crimes  such  as  drug  possession. 

The  study  exposes  some  of  the  myths 
surrounding  crime  and  punishment.  One 
is  that  mass  incarceration  and  recur- 
rent parole/probation  violations  serve 
to  reduce  crime.  Another  hypothesizes 
the  existence  of  “career  criminals”  who 
can  be  “‘identified  and  locked’  up  to 
save  society.”  Yet  another  is  that  tougher 
penalties  will  protect  the  public  from 
“dangerous  criminals.”  A fourth  is  that 
tougher  penalties  will  have  a deterrent  ef- 
fect. From  the  study’s  corrections  to  the 
myths  come  ideas  on  how  to  change  the 
flawed  system  - explained  in  six  practical 
and  cost-effective  recommendations. 

The  authors,  eight  university  professors 
of  criminal  justice,  first  review  crime  rates 
and  the  resultant  incarceration.  The  old  ad- 
age, “the  punishment  does  not  fit  the  crime” 
is  demonstrated  by  showing  examples  of 
gross  sentencing  inequities.  Crime  rates  for 
major  categories,  and  their  histories  over 
past  decades,  are  related  both  to  victim  eco- 
nomic losses  and  to  costs  of  incarceration. 
Likewise,  statistics  are  parsed  to  answer  the 
age-old  question  of  whether  prison  expan- 
sion has  in  fact  cut  crime,  notwithstanding 
the  embarrassing  reality  of  incarceration’s 
negative  side  effects. 

Chapter  III  deals  with  realistic  limits 
of  what  one  can  hope  for  by  using  prison- 
based  rehabilitative  and  treatment  programs. 
The  authors  research  historical  parole  and 
probation  success  rates,  analyzing  whether 
“failures”  were  in  fact  due  to  new  crimes 
or  just  technical  violations.  While  they 
find  that  meaningful  work,  education  and 
self-development  programs  serve  to  reduce 
reincarceration  rates  from  all  causes,  program 
success  appears  limited  to  those  who  want  to 
succeed.  Thus,  these  programs  only  partly  aid 


the  goal  of  reducing  prison  occupancy. 

The  ultimate  objective,  decarceration, 
devolves  from  more  mechanical  actions 
than  just  offering  opportunities  for  self- 
development. Here  the  authors  look  at 
the  total  costs  of  managing  society,  not 
just  the  prison  tab.  For  example,  they 
propound  that  a $1  million  investment  in 
gaining  high  school  graduation  for  oth- 
erwise disadvantaged  youth  will  result  in 
a reduction  of  258  crimes  per  year.  They 
also  recommend  a partnership  between 
business  and  the  community  to  offer  job 
skills  development  to  aid  the  underprivi- 
leged in  gaining  a positive  start  in  life. 

In  making  their  recommendations,  the 
authors  reexamine  the  maxim,  “the  punish- 
ment should  fit  the  crime.”  Highly  criticized 
is  the  populist  notion  that  mindless  retribu- 
tive punitiveness  is  justified.  The  back  side 
of  this  severe  punishment  is  the  general 
alienation  of  chronically  disadvantaged 
citizens.  And  while  a common  public  belief 
is  that  courts  are  too  lenient,  this  sentiment 
is  too  often  based  upon  ignorance. 

From  their  analyses,  the  authors  of- 
fer a six-point  plan  to  markedly  reduce 
America’s  prison  population.  (1)  Reduce 
the  time  served  in  prison.  (2)  Eliminate 
technical  prison  and  parole  violations.  (3) 
Reduce  the  length  of  parole  and  proba- 
tion supervision  periods.  (4)  Decriminalize 
“victimless”  crimes  related  to  drug  use  and 
abuse.  (5)  Where  incarceration  is  nonetheless 
appropriate,  humanely  improve  the  condi- 
tions of  confinement.  And  finally,  (6)  when 
the  felon  is  out,  restore  his/her  voting  rights. 
Concomitantly,  efforts  should  be  made  to 
permit  licensing  in  specialties  not  contrain- 
dicated by  the  commitment  offense.  For 
example,  there  is  no  valid  reason  for  denying 
a drug-abuser  a contractor’s  license. 

The  report  offers  pro-active  prag- 
matic solutions  to  the  painful  reality 
that  prison  costs  today  - both  in  dollars 
and  in  the  misery  index  - are  increasing 
without  bound.  The  writing  style  and 
extensive  use  of  informative  graphs 
make  Unlocking  America  particularly 
readable  by  general  interest  public  read- 
ers. It  is  available  on  PLN’s  website.  See: 
Unlocking  America,  The  JFA  Institute,  5 
Walter  Houp  Ct.  NE,  Washington,  DC 
20002;  www.jfa-associates.com.  FJ 
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Former  North  Carolina  Lawmaker’s  Son  Submits 
Highest  Bid,  Gets  Prison  Contract 


Last  year,  the  North  Carolina  State 
Bureau  of  Investigation  began 
examining  the  award  of  a prison  pest 
control  contract  to  the  son  of  the  state’s 
former  House  Speaker.  The  contract 
raised  questions  because  the  winning  bid 
was  roughly  three  times  higher  than  the 
lowest  bidder  for  the  same  job. 

The  contract  was  to  provide  pest  con- 
trol services  at  two  new  prisons  that  were 
being  built,  and  the  investigation  focused 
on  Black  Pest  Control,  a Charlotte  com- 
pany owned  by  Jon  Black,  whose  father  is 
former  House  Speaker  Jim  Black.  Black’s 
company  won  the  contract  to  provide  pest 
control  for  prison  construction  projects  in 
Bertie  and  Greene  counties. 

Black’s  bid  for  those  2003  projects 
was  $124,000.  His  company  received  the 
job  despite  another  firm  bidding  $42,000 
for  the  same  work.  In  2005,  Black  Pest 
Control  won  the  bid  for  another  prison 
project  in  Columbus.  It  obtained  that 
contract  for  $73,600  even  though  another 
company  had  bid  $20,600,  but  later  with- 
drew from  the  job. 

Prior  to  winning  the  contracts,  Black 
Pest  Control  had  no  experience  in  its 
65-year  history  of  working  on  prison 
projects.  Then  again,  it  never  before  had 
such  a profitable  reason  for  doing  so,  ap- 
parently. 

The  general  contractor  over  the  no- 
bid, $245  million  prison  building  projects, 
Centex  Construction,  said  it  wanted  to  use 
Jon  Black’s  company  despite  the  lower 
bids  because  his  firm  had  done  good  work 
on  other  jobs  for  Centex.  However,  D.H. 
Griffin  Concrete  Services,  a subcontrac- 
tor, claimed  that  Centex  forced  them  to 
hire  Black’s  pest  control  company. 

D.H.  Griffin  project  manager  George 
Zaborowski  said  two  Centex  officials 
demanded  to  use  Black’s  firm  to  satisfy 
a state  lawmaker  whose  vote  was  crucial 
to  Centex  having  obtained  the  prison 
construction  projects.  “It  was  part  of 
the  deal,”  Zaborowski  said.  “For  Centex 
to  get  the  prison  contracts,  this  had  to 
happen. ’’Typically,  contractors  must 
submit  the  lowest  bid  to  receive  the  state’s 
business  on  major  construction  projects. 
To  make  it  possible  for  Black  Pest  Control 
to  obtain  the  contracts  despite  having 
submitted  higher  bids,  Centex  relied  on 
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by  David  Reutter 

an  exemption  in  North  Carolina’s  2003 
budget.  That  exemption  allowed  Centex 
to  avoid  public  bidding  requirements 
and  hire  subcontractors  regardless  of 
bid  price.  It  was  unclear  how  the  exemp- 
tion language  was  added  to  the  budget 
legislation. 

What  is  clear  is  that  when  the  leg- 
islation was  being  considered  and  voted 
upon,  Jim  Black  was  House  Speaker;  he 
had  been  a ten-term  lawmaker  and  House 
Speaker  for  a record-setting  eight  years. 
The  past  tense  is  applied  to  Jim  Black’s 
legislative  career  because  it  ended  when 
he  was  sent  to  federal  prison. 

Jim  Black  pled  guilty  to  public  cor- 
ruption charges  and  received  a five-year 
sentence  in  February  2007.  His  convic- 
tion was  related  to  his  acceptance  of 
$29,000  from  chiropractors  in  exchange 
for  pushing  legislation  favorable  to  their 


The  Tenth  Circuit  U.S.  Court  of 
Appeals  has  rejected  several 
Utah-based  civil  rights  complaints  con- 
cerning the  denial  of  reading  material  to 
prisoners,  including  issues  of  Prison  Legal 
News.  In  a case  involving  the  Salt  Lake 
County  Jail,  suit  was  brought  regarding 
the  constitutionality  of  the  jail’s  mail 
regulations.  An  unrelated  lawsuit,  filed 
by  PLN  against  the  Utah  Department 
of  Corrections  (UDOC),  alleged  deliber- 
ate non-delivery  of  PLN  to  several  state 
prisoners.  All  of  the  suits  were  brought 
under  42  U.S.C.  § 1983. 

The  initial  federal  complaint  chal- 
lenging the  jail’s  ban  on  magazines,  books 
and  catalogs  was  filed  in  1994  (Farnsworth 
v.  Salt  Lake  Metro  Jail , captioned  Jones  v. 
Salt  Lake  County  on  appeal  for  plaintiff 
Paul  B.  Jones).  In  1998,  PLN  v.  Chris- 
tensen and  PLN  v.  Haun  were  filed  due  to 
non-delivery  of  PLN  to  UDOC  subscrib- 
ers. The  appeal  in  PLN  v.  Christensen  was 
dismissed  by  stipulation  after  the  parties 
settled  and  the  Tenth  Circuit  consolidated 
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profession.  He  was  also  fined  $1  million 
for  bribing  another  lawmaker  to  vote  in 
the  2003  speaker’s  race. 

In  April  2008,  the  Wake  County 
District  Attorney’s  office  stated  it  would 
not  pursue  charges  related  to  Black  Pest 
Control’s  contract  bids,  citing  insufficient 
evidence  following  interviews  conducted 
by  the  State  Bureau  of  Investigation.  The 
allegation  that  Centex  had  pressured  sub- 
contractors to  use  Black’s  company  could 
not  be  corroborated,  and  investigators 
were  unable  to  link  the  legislative  exemp- 
tion for  the  prison  contracting  process  to 
a specific  lawmaker. 

In  other  words,  it’s  business  as  usual 
when  highest-bid  prison  contracts  go  to  the 
son  of  a former  state  legislator  who’s  now 
serving  time  on  corruption  charges. 

Source:  The  News  and  Observer 


the  remaining  two  cases. 

The  appellate  court  reviewed  the  jail 
and  prison  complaints  separately,  relying 
on  the  four-part  test  developed  in  Turner 
v.  Safley , 482  U.S.  78  (1987).  Turning 
first  to  the  jail  regulations  in  Jones , the 
Court  recounted  the  plaintiffs’  argument 
that  restricting  newspapers,  magazines, 
catalogs,  technical  publications,  sexually 
explicit  material  and  paperback  books 
violated  prisoners’  rights  under  the  First 
and  Fourteenth  Amendments. 

The  jail’s  magazine  policy  permitted 
prisoners  to  request  subscriptions.  Jones’ 
request  was  granted  as  to  National  Geo- 
graphic., Newsweek , U.S.  News , Reader  s 
Digest  and  New  Era , but  rejected  as  to 
Playboy , Easyrider,  In  the  Wind , Tattoo , 
Penthouse , Soldier  of  Fortune , Guns-n- Am- 
mo, Combat  Auto  and  Mother  Earth  News. 
Moreover,  magazines  and  books  could  only 
be  received  directly  from  vendors. 

The  policy  included  vague  descrip- 
tors such  as  “consistent  with  jail  security 
concerns,”  “technical  publications”  and 
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Complaint  Against  Utah  DOC  for  Non- 
Delivery  of  PLN  Fails  Because  Defendants 
Only  Negligent;  Jail  Publication  Ban  Illegal 

by  John  E.  Dannenberg 


“sexually  explicit  material.”  The  Tenth 
Circuit  used  a broad  brush  to  find  that 
these  undefined  phrases  were  discre- 
tionary, consistent  with  the  duty  of  jail 
officials  to  advance  security  concerns  and 
prevent  harassment  of  guards,  and  catego- 
rized them  as  “legitimate  governmental 
objectives.” 

Addressing  paperback  books,  which 
originally  could  not  be  ordered  from 
outside  sources,  the  Court  found  the  ban 
was  permissible  due  to  the  jail’s  in-house 
book  cart  delivery  system,  which  allowed 
prisoners  to  select  four  books  each  time 
the  librarian  came  around.  Starting  in 
1996,  a new  rule  permitted  prisoners  to 
order/receive  paperback  books  that  were 
automatically  donated  to  the  library  via  a 
“Public  Donation  Procedure,”  which  they 
could  then  read. 

Jones  argued  that  only  “allowing 
some  inmates  to  purchase  some  books 
some  times”  violated  the  First  Amend- 
ment. The  Tenth  Circuit,  however,  found 
the  policy  was  “rationally  related  to  a 
legitimate  governmental  objective  of 
prison  security”  because  it  restricted  the 
introduction  of  contraband  into  the  jail. 
As  for  catalogs,  the  Court  of  Appeals 
held  the  underlying  district  court  ruling 


on  that  issue  had  not  had  the  benefit 
of  a Turner  analysis,  and  remanded  for 
reconsideration. 

Finally,  turning  to  PLN  v.  Haun , 
the  appellate  court  focused  on  the  UDOC 
complaints:  Several  subscribers  had 
complained  that  various  issues  of  PLN 
were  never  delivered.  Some  were  marked 
“return  to  sender”  while  others  simply 
disappeared.  PLN  was  never  notified  of 
the  non-delivery,  a right  it  enjoys  as  a rec- 
ognized media  publication.  In  some  cases, 
rejected  issues  of  PLN  were  returned  to 
PLN’s  office  with  the  admonitions  “bulk 
rate  mail  not  accepted  at  UT  state  prison” 
and  “refused.”  The  mailroom  supervisor 
claimed  that  these  were  simply  inadvertent 
mistakes  by  prison  mailroom  staff. 

While  the  Tenth  Circuit  agreed  that 
PLN  had  a First  Amendment  right  to 
deliver  its  publication  to  subscribers,  it 
found  the  UDOC’s  mail  regulations  in 
fact  permitted  approved  bulk-rate  sub- 
scriptions. PLN  met  the  bulk-rate  policy 
requirements  and  the  UDOC  claimed 
it  “normally”  delivered  issues  of  PLN. 
Accordingly,  the  problems  that  PLN 
complained  of  were  ascribed  by  the  Court 
to  “defendants’  negligence”  as  opposed 
to  deliberate  non-delivery  due  to  the 


UDOC’s  bulk-rate  mail  regulations. 

The  mere  “negligence”  that  resulted 
in  some  non-deliveries  failed  to  rise  to  a 
deliberate  deprivation  of  constitutional 
rights,  which  is  a threshold  requirement 
under  § 1983.  The  appellate  court  dis- 
tinguished its  prior  ruling  in  Jacklovich 
v.  Simmons , 392  F.3d  420  (10th  Cir. 
2004),  another  PLN  case,  wherein  PLN 
had  proved  “deliberate  rejection  of  the 
publication  pursuant  to  policy.”  Absent 
such  proof  in  this  case,  the  Tenth  Circuit 
affirmed  the  district  court’s  grant  of  sum- 
mary judgment  to  the  defendants.  The 
court  ignored  evidence  in  the  record  that 
PLN  had  contacted  Utah  prison  officials 
of  the  ban  and  they  defended  the  censor- 
ship of  PLN.  The  case  had  a long,  tortured 
procedural  history  having  been  filed 
in  1997  and  languishing  on  the  district 
court’s  docket  for  years  until  the  judge 
died  and  upon  reassignment  to  another 
judge  the  case  was  promptly  dismissed  as 
failing  to  state  a claim. 

The  prisoner  plaintiffs  and  PLN  were 
valiantly  and  well  represented  by  Salt 
Lake  City  attorneys  Brian  Barnhard  and 
James  Harris  of  the  Utah  Legal  Clinic. 
See:  Jones  v.  Salt  Lake  County,  503  F.3d 
1147  (10th  Cir.  2007).  ¥* 
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Maryland  Juvenile  Justice  Official  Resigns  Over  Past  Abuse  Allegations 


Just  seven  months  after  he  was 
hired  as  director  over  Maryland’s 
juvenile  detention  facilities,  Chris  Perkins, 
38,  resigned  his  $76,000  a year  position 
when  a Montana  judge  unsealed  a report 
that  found  Perkins  had  abused  children  at 
a Montana  boot  camp. 

The  21 -page  report  detailed  treatment 
of  juveniles  while  Perkins  was  director  of 
the  Swan  Valley  Youth  Academy,  which  was 
operated  by  Colorado-based  Cornerstone 
Programs  Corp.  from  2003  to  2006.  In  fair- 
ness, Perkins’  alleged  treatment  of  children 
under  his  care  was  no  different  from  the 
treatment  inflicted  on  juvenile  offenders  in 
many  other  states’  boot  camp  programs. 

According  to  the  report,  Swan  Valley 
Staff  used  “intimidation,”  “brute  force” 
and  “threats”  to  create  an  “environment 
of  fear”  and  a “culture  of  terror.”  The 
report  detailed  incidents  of  staff  forc- 
ing youths  to  exercise  naked  for  hours 
at  a time,  making  them  drink  hot  water, 
repeatedly  slamming  them  against  a wall, 
and  placing  them  in  isolation  for  extended 
periods  of  time. 

Cornerstone’s  chief  executive,  Joseph 
Newman,  said  he  suspended  Perkins  in 
November  2005  after  Montana’s  Public 
Health  and  Human  Services  Department 
began  investigating  allegations  of  abuse 
at  Swan  Valley.  State  officials  found  19 
licensing  violations  and  concluded  that 
Perkins  and  his  staff  did  not  always  report 
abuse  complaints  to  proper  authorities. 

Perkins  was  fired  and  Swan  Valley 
shut  down  when  the  investigative  find- 
ings were  released  in  February,  2006. 
Montana  authorities  failed  to  show  up  for 
an  administrative  hearing  and  no  charges 
were  filed.  “The  report’s  damning;  I don’t 
disagree,”  said  Perkins.  “But  if,  at  the  end 
of  the  day,  it  was  as  bad  as  it  was,  why  did 
the  state  of  Montana  not  do  anything? 
They  knew  that  the  report  was  undocu- 
mented and  unprofessional.”  Perkins  has 
adamantly  denied  any  wrongdoing. 

Although  an  administrative  hearing 
officer  dismissed  the  case  in  December 
2006,  he  found  the  allegations  in  the  report 
had  been  “substantiated.”  Montana,  how- 
ever, may  have  allowed  the  case  to  lapse 
for  several  reasons.  First,  there  is  an  in- 
grained practice  of  slapping  the  wrists  of 
errant  and  abusive  officials  while  blaming 
the  prisoners.  Then  there  is  the  problem 
of  cracking  the  institutional  “code  of 
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silence”  and  obtaining  a conviction,  as 
evidenced  by  the  recent  acquittal  of  seven 
guards  and  a nurse  in  the  brutal  death  of 
Martin  Lee  Anderson,  14,  at  a Florida 
boot  camp.  [See:  PLN,  June  2008,  p.20]. 

Perhaps  not  surprisingly,  Perkins’ 
situation  was  not  unique.  In  February 
2008,  Maryland  officials  announced  they 
would  not  fire  Wallis  Norman,  superin- 
tendent of  the  state’s  Charles  H.  Hickey 
School  for  juvenile  offenders.  Follow- 
ing an  investigation  it  was  learned  that 
Norman  had  resigned  under  threat  of 
dismissal  from  a youth  detention  facility 
in  Georgia  in  2005. 

Incident  reporting  practices  at  that 
facility  had  been  investigated  by  a fed- 
eral monitor  under  the  Civil  Rights  of 
Institutionalized  Persons  Act  (CRIPA), 
and  Norman  was  accused  of  ordering  a 


Dr.  Edward  Zaloga,  co-owner  of 
Correctional  Care,  Inc.  (CCI) 
of  Moosic,  Pennsylvania,  a firm  that  pro- 
vides medical  services  at  the  Lackawanna 
County  Prison,  had  his  past  called  into 
question  when  a female  prisoner  was 
forced  to  give  birth  alone  in  her  cell  after 
her  pleas  for  help  were  ignored. 

While  the  County  Correctional 
Board  apologized  for  the  July  10,  2007 
incident,  the  prisoner,  Shakira  Staten, 
filed  a federal  lawsuit  against  the  prison, 
Zaloga  and  CCI  for  cruel  and  unusual 
punishment.  The  Board  blamed  Staten’s 
treatment  on  “serious  errors  of  judg- 
ment” on  the  part  of  a nurse.  The  nurse 
was  later  fired  and  the  prison  adopted 
new  policies  for  dealing  with  pregnant 
prisoners. 

The  lawsuit  dredges  up  Zaloga’s  past, 
when  he  was  fired  by  Pittsburgh-based 
Wexford  Health  Services,  another  prison 
medical  care  firm,  in  Sept.  1999.  While 
he  was  employed  with  Wexford,  Zaloga 
had  disagreed  with  the  introduction  of 
a new  hepatitis  C treatment  protocol  as 
“wasteful  of  taxpayers’  money”  because 
it  was  yet  unproven.  It  was  also  expensive, 
and  the  amount  that  Zaloga  claimed  the 
money  he  saved  Wexford  contributed  to 
the  company’s  alleged  $4  million  in  prof- 
its at  the  time.  Zaloga  sued  Wexford  for 


guard  to  “falsify”  a juvenile’s  statement 
that  another  guard  had  physically  abused 
him.  Unlike  Perkins,  though,  Norman  had 
been  open  with  Maryland  officials  about 
problems  with  his  prior  employment. 

This  raises  the  question  of  how  Per- 
kins obtained  such  a high-ranking  position 
while  having  such  a shady  past.  Plain 
old  cronyism  was  likely  at  play.  Juvenile 
Services  Secretary  Donald  W.  DeVore 
had  previously  worked  with  Perkins  at  a 
juvenile  program  in  Pennsylvania.  DeV- 
ore’s  hiring  of  Perkins  in  May  2007  was 
heralded  as  a turning  point  for  Maryland’s 
long-troubled  juvenile  justice  system;  while 
it  was  indeed  a turning  point,  it  proved  to 
be  in  a downward  direction.  m 

Sources:  Washington  Post,  Associated 
Press,  Great  Falls  Tribune,  Baltimore  Sun 


wrongful  termination,  but  lost. 

Although  Staten’s  lawsuit  is  still  pend- 
ing against  CCI  and  other  defendants, 
Zaloga  was  dismissed  in  a January  29, 
2008  court  order  because  the  complaint 
did  not  allege  his  personal  involvement. 
See:  Staten  v.  Lackawanna  County , 
U.S.D.C.  MD  Pa.,  Case  No.  4:07-cv-01329 
-JFM;  2008  WL  249988. 

On  the  same  day  that  Zaloga  was 
dismissed  from  the  suit,  Pax  Christi  of 
Northeastern  Pennsylvania,  a faith-based 
advocacy  group,  released  a report  about 
inadequate  medical  care  provided  by  CCI 
at  the  Lackawanna  County  Prison.  The 
report,  based  on  interviews  with  16  cur- 
rent and  former  prisoners,  cited  deficient 
medical  intake  screenings,  medication 
being  dispensed  sporadically,  delayed 
responses  to  requests  for  medical  care, 
and  insufficient  prenatal  care  for  pregnant 
prisoners. 

The  report  cited  a specific  incident  in 
which  one  of  the  units  was  locked  down 
and  the  medical  history  of  a prisoner  who 
had  filed  a medical-related  grievance  was 
read  over  the  intercom  for  all  the  prison- 
ers to  hear. 

Dr.  Zagorin  could  not  be  reached  for 
comment  on  the  report.  FI 

Source:  Scranton  Times-Tribune 
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$64,900  Award  in  Arkansas  Excessive  Force  Claim; 
Warden  Held  Not  Liable 


The  Eighth  Circuit  Court  of 
Appeals  has  reversed  a judg- 
ment against  the  warden  of  Arkansas’ 
Cummins  Unit,  finding  he  did  not  have 
sufficient  knowledge  that  the  guards  under 
his  supervision  were  inflicting  cruel  and 
unusual  punishment  on  prisoners. 

The  appeal,  by  Warden  M.D.  Reed, 
was  filed  after  an  Arkansas  federal  district 
court  held  a bench  trial  and  adjudged  that 
prison  guards  Charlie  Wade,  Jr.  and  Ken- 
neth Bell  had  inflicted  cruel  and  unusual 
punishment  upon  prisoner  Michael  Lenz 
in  the  Cummins  Unit’s  isolation  wing. 

The  January  24,  1998  incident  began 
when  several  guards  ordered  prisoners  to 
allow  themselves  to  be  handcuffed.  Lenz 
refused.  Wade,  Bell  and  other  guards 
doused  Lenz  and  the  rest  of  the  prisoners 
with  pepper  spray.  Lenz  then  put  on  the 
handcuffs.  All  the  prisoners,  except  Lenz, 
were  then  taken  to  a shower  area. 

Lenz  was  removed  to  the  captain’s 
room,  which  was  an  enclosed  room  without 
cameras.  Once  there,  Wade,  Bell  and  other 
guards  beat  Lenz,  who  was  still  handcuffed, 
and  assaulted  him  with  a shock  stick.  As  a 
result  of  the  beating  Lenz  suffered  a locked 
jaw  and  a broken  rib;  he  did  not  receive 
immediate  medical  attention.  Warden  Reed 
was  not  present  during  the  assault. 

The  district  court  concluded  that 
Wade  and  Bell  had  inflicted  cruel  and  un- 
usual punishment  on  Lenz,  and  Reed  had 
exhibited  deliberate  indifference  to  their 
abuse.  The  court  awarded  Lenz  $15,000 
in  compensatory  damages,  $10,000  in 
punitive  damages,  $36,562.50  in  attorneys 
fees  and  $3,424.45  in  costs.  Only  Warden 


by  David  M.  Reutter 

Reed  appealed  the  judgment. 

The  Eighth  Circuit  recognized  that 
Reed  had  a duty  to  protect  prisoners  from 
a substantial  risk  of  serious  harm.  There 
was  no  dispute  that  abusive  conditions  at 
the  Cummins  Unit  posed  a substantial 
risk  of  harm  to  prisoners  at  the  facility. 
To  be  liable,  however,  Reed  had  to  exhibit 
a sufficiently  culpable  state  of  mind,  or 
be  deliberately  indifferent  to  those  condi- 
tions. “This  requisite  state  of  mind  is  akin 
to  recklessness,  which  is  ‘more  blamewor- 
thy than  negligence,’  yet  less  blameworthy 
than  purposefully  causing  or  knowingly 
bringing  about  a substantial  risk  of  seri- 
ous harm  to  the  prisoners,”  the  Court  of 
Appeals  held. 

“A  single  incident,  or  a series  of 
isolated  incidents,  usually  provides  an 
insufficient  basis  upon  which  to  assign 
supervisor  liability,”  stated  the  appellate 
court.  “However,  as  the  number  of  inci- 
dents grow,  and  a pattern  begins  to  emerge, 
a finding  of  tacit  authorization  or  reckless 
disregard  becomes 
more  plausible.” 

The  Eighth 
Circuit  found  that 
Warden  Reed  knew 
of  only  one  substan- 
tiated incident  from 
1996  in  which  Wade 
had  used  excessive 
force  on  a prisoner. 

As  a result,  Reed  sus- 
pended Wade  for  a 
week  without  pay, 
counseled  him  and 
advised  that  a future 


incident  would  result  in  termination. 
While  numerous  other  prisoners  had  filed 
grievances  alleging  abuse  by  Wade  and 
Bell,  Reed’s  investigations  determined 
those  claims  were  unfounded. 

Consequently,  the  appellate  court 
ruled  the  evidence  at  trial  was  insufficient 
to  “establish  Warden  Reed  ever  had  the 
requisite  knowledge  or  drew  the  necessary 
inferences  to  support  a claim  of  deliberate 
indifference.”  The  district  court’s  finding 
that  Reed  had  met  that  standard  because 
he  failed  to  provide  Wade  with  anger 
management  or  other  remedial  programs 
before  allowing  him  to  return  to  work  was 
determined  by  the  Eight  Circuit  to  be  “fine 
tuning”  of  prison  officials’  duties  that  was 
beyond  the  scope  of  the  federal  courts. 

Accordingly,  the  judgment  against 
Warden  Reed  was  reversed.  The  damages, 
attorney  fees  and  costs  awarded  in  favor 
of  Lenz,  however,  remained  unchanged. 
See:  Lenz  v.  Wade,  490  L.3d  991  (8th  Cir. 
2007),  cert,  denied.  FJ 
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National  Council  of  Juvenile  and  Family  Court 
Judges  to  Pay  for  Grant  Fraud 


On  March  10,  2008,  the  National 
Council  of  Juvenile  and  Family 
Court  Judges  (NCJFCJ)  agreed  to  settle 
a grant  fraud  case  for  $300,000. 

After  being  promoted  to  Special 
Projects  Manager  of  the  NCJFCJ,  Serena 
Hulbert  requested  access  to  documents 
related  to  grants,  budgets  and  expen- 
ditures concerning  the  project  she  was 
managing.  After  several  of  her  requests 
were  refused,  the  NCJFCJ  finally  provided 
some  of  the  records.  She  then  questioned 
numerous  allocations  from  the  grant 
money;  when  she  continued  to  ask  about 
the  transactions,  the  workplace  became 
hostile.  Other  employees  were  instructed 
not  to  talk  to  her  and  she  was  told  not  to 
talk  to  them.  Even  so,  she  continued  to 
question  grant-related  expenditures  and, 
in  April  2005,  was  labeled  a troublemaker 
and  fired.  Three  months  later  she  filed  a 
wrongful  termination  and  qui  tarn  suit  in 
federal  district  court,  seeking  monetary 
damages.  The  U.S.  Department  of  Justice 
intervened  on  her  behalf. 

The  NCJFCJ  had  received  approxi- 
mately $97  million  in  federal  grants  since 
1985,  mostly  from  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention.  The 
NCJFCJ  is  a non-profit  organization  es- 
tablished in  Nevada  in  1937.  Its  purported 
purpose  is  to  improve  the  effectiveness 
of  the  nation’s  juvenile  justice  system  by 
providing  training,  technical  assistance 
and  research. 

An  investigation  by  the  Justice  De- 
partment, however,  determined  that  the 
NCJFCJ  had  “collected  grant  funds  by 
billing  for  fictitious  workers,  double-bill- 
ing for  overhead,  and  filling  out  employee 
time  sheets  ‘to  meet  predetermined  billing 
targets,  regardless  of  the  actual  hours 
worked  on  each  grant  by  the  employee.’” 

Among  the  NCJFCJ’s  creative  ac- 
counting practices  was  an  expenditure 
of  $95,000  for  services  rendered  by  the 
husband  of  Hulbert’s  replacement,  Mary 
Mentaberry.  Mr.  Mentaberry  received  the 
payment  for  negotiating  property  leases 
for  the  NCJFCJ  from  1997  to  2001.  In 
2001  and  2002,  the  NCJFCJ  paid  an- 
other employee’s  husband  $2,000  to  act 
as  a computer  consultant.  The  hiring  of 
employees’  spouses  was  in  violation  of  the 
Justice  Department’s  conflict-of-interest 
regulations. 

Wanting  to  avoid  exposure  of  its  less- 
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than-honorable  use  of  the  grant  money, 
the  NCJFCJ  elected  to  pay  $300,000  to  the 
Justice  Department  to  settle  the  fraud  and 
conflict-of-interest  claims.  All  pleadings 
except  the  order  dismissing  the  case  were 
kept  under  seal.  Hulbert  has  since  filed 
a second  lawsuit,  renewing  her  wrongful 
termination  claim  against  the  NCJFCJ. 

See:  United  States  ex  rel  Serena  Hulbert 


On  September  21, 2007,  a Califor- 
nia U.S.  District  Court  granted 
summary  judgment  in  favor  of  a class  of 
prisoners  who  had  been  required  to  sleep 
on  the  floor  of  the  Los  Angeles  County 
Jail  (“Jail”)  between  December  18,  2002 
and  May  17,  2005,  ruling  that  such  con- 
ditions of  confinement  constituted  cruel 
and  unusual  punishment  in  violation  of 
the  Eighth  Amendment. 

The  class  also  included  prisoners  who 
were  incarcerated  between  December  18, 
2000  and  December  17,  2002  who  re- 
mained at  the  Jail  until  at  least  December 
18,2002. 

The  principal  defendant  in  the  suit 
was  Los  Angeles  County  Sheriff  Leroy 
Baca,  who  was  sued  in  both  his  individual 
and  official  capacities.  The  district  court 
granted  Baca’s  motion  for  qualified  im- 
munity as  to  his  individual  liability. 

The  class  of  prisoners  is  potentially 
huge.  Jail  records  indicate  that  in  just  a 
four-month  period,  24,000  prisoners  had 
slept  on  the  floor.  Captain  John  Clark  at 
the  Men’s  Central  Jail  testified  that  at  that 
facility  alone,  prisoners  housed  on  the 
floor  numbered  as  high  as  500.  Class  mem- 
bers who  were  pre-trial  detainees  (and 
thus  should  have  enjoyed  even  greater 
protections  under  the  14th  Amendment 
because  they  were  presumptively  not 
guilty)  were  represented  by  lead  plaintiff 
E.L.  Gipson,  a frequent  patron  of  the  Jail, 
who  described  some  of  his  experiences. 

On  one  occasion,  Gipson  was  placed 
for  48  hours  in  a holding  cell  with  200 
other  prisoners;  the  cell  had  bench  space 
for  200  people  to  sit , but  nowhere  for  them 
to  sleep.  Everyone  was  forced  to  he  on  the 
cement  floor  to  get  any  rest.  He  was  then 

26 


v.  National  Council  of  Family  Court  Judges , 
U.S.D.C.  ND  Nev,  Case  No.  3:05-cv-00403- 
HDM-VPC  and  Hulbert  v.  National  Council 
of  Family  Court  Judges,  U.S.D.C.  ND  Nev., 
Case  No.  3:08-cv-00219-ECR/RAM.  Docu- 
ments related  to  the  lawsuit  are  available  on 
PLN’s  website.  !FJ 

Additional  source:  Youth  Today 


moved  to  a 10x20  foot  cell,  where  every- 
body huddled  on  the  floor  “like  snakes” 
when  they  tried  to  sleep.  After  a few  hours 
he  was  moved  to  a third  cell,  identical 
to  the  first,  for  another  48  hours.  When 
Gipson  was  finally  assigned  to  a module 
he  was  put  in  a day  room,  again  without 
a bunk.  The  only  space  available  to  place 
his  mattress  was  under  a staircase. 

On  another  occasion  he  was  forced  to 
sleep  on  the  floor  of  a shower  with  60  other 
prisoners.  In  2004,  Gipson  was  the  seventh 
man  in  a six-man  cell  and  had  to  sleep  on 
the  floor  “on  a wet  mattress  by  the  toilet.” 
He  described  in  detail  the  psychological 
and  physical  pain  of  being  in  such  condi- 
tions, including  the  staph  infection  on  his 
heel  that  he  contracted  from  standing  in 
polluted  water  on  the  floor  of  the  cell  where 
he  was  supposed  to  sleep. 

Prisoner  S.  A.  Thomas,  a lead  plaintiff 
for  the  post-conviction  class  members, 
described  mattresses  on  the  floor  of  a 
dayroom  placed  just  10  inches  apart.  The 
only  space  available  for  his  mattress  was 
under  a stairwell  leading  to  a housing  unit 
for  suicidal  prisoners.  Thomas  alleged  that 
he  developed  chronic  back  and  shoulder 
pain  from  sleeping  on  the  floor. 

The  district  court  found  that  Baca’s 
custom  of  requiring  prisoners  to  sleep 
on  the  floor,  while  not  a written  Jail 
“policy,”  was  a sufficient  deviation  from 
“the  minimal  civilized  measures  of  life’s 
necessities”  to  warrant  Eighth  Amend- 
ment protection.  “With  this  conclusion 
the  Court  must,  unfortunately,  join  in 
nearly  thirty  years  of  judicial  recogni- 
tion and  condemnation  of  the  practice  in 
[the  Jail]  facilities,”  citing  most  recently 
Thompson  v.  City  of  Los  Angeles , 885. 
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Floor-Sleeping  at  Los  Angeles  County 
Jail  Ruled  Unconstitutional 

by  John  E.  Dannenberg 


F.2d  1439  (9th  Cir.  1989).  The  Court  also 
mentioned  the  United  Nations’  standards 
for  prisoner  treatment,  which  require  that 
“every  prisoner  shall ...  be  provided  with 
a separate  bed  ....” 

Baca’s  attempt  to  debunk  the  miser- 
able Jail  conditions,  under  the  umbrella 
claim  of  “safety  considerations”  related 
to  the  need  to  isolate  various  groups  of 
prisoners,  did  not  pass  muster.  “A  restric- 
tion that  violates  [minimum  constitutional 
standards]  cannot  possibly  be  reasonable. 
...  Mechanical  deference  to  the  findings  of 
[Jail]  officials  in  the  context  of  the  Eighth 
Amendment  would  reduce  that  provision 
to  a nullity  in  precisely  the  context  where  it 

Eighth  Circuit: 


The  Eighth  Circuit  U.S.  Court 
of  Appeals  reversed  a district 
court  § 1983  judgment  that  had  found 
Iowa’s  contract  attorney  arrangement 
(in  lieu  of  a law  library)  had  denied 
an  Iowa  prisoner’s  constitutional  right 
of  access  to  the  courts.  The  court  also 
awarded  him  nominal  damages  ($1)  for 
loss  of  a § 1983  claim.  On  appeal,  the 
Eighth  Circuit  held  that  the  prisoner’s 
underlying  complaint  of  wrongful  ex- 
tradition was  meritless  and  that  he  had 
defaulted  on  his  § 1983  complaint  by 
filing  untimely. 

Duane  White  was  arrested  by  Iowa 
authorities  in  Iowa  in  1999  for  committing 
a crime  there  as  well  as  for  an  outstand- 
ing warrant  from  South  Dakota.  He  pled 
guilty  in  both  states.  In  Iowa,  his  plea 
agreement  was  predicated  upon  his  agree- 
ment not  to  seek  any  post-conviction  legal 
relief  on  his  Iowa  conviction.  After  doing 
2 Vi  years  in  Iowa,  he  was  transferred  to 
South  Dakota  in  July  2002. 

However,  prior  to  White’s  Iowa 
incarceration,  Iowa  had  discontinued 
its  law  libraries  in  favor  of  providing 
contract  attorneys  to  meet  with  prisoners 
several  days  each  month,  for  15  minute 
sessions.  There,  the  attorneys  answered 
simple  questions  and  provided  basic 
legal  forms.  White  was  dissatisfied  with 
this  service  and  in  March  2002,  filed  a 
grievance  on  Iowa’s  legal  access  program. 
After  exhausting  remedies,  he  filed  a § 
1983  complaint  in  U.S.  District  (D.  Iowa) 
wherein  the  court  found  Iowa’s  legal  as- 
sistance system  was  “an  unconstitutional 
impediment  to  ...  the  courts.”  White  v. 
Kautzky,  386  F.  Supp.2d  1042, 1057  (N.D. 
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is  most  necessary,”  the  Court  observed. 

The  district  court  held  that  the 
Eighth  Amendment  requires  the  Jail  to 
“assign  and  provide  each  inmate  with  a 
bunk  for  the  night  immediately  following 
the  inmate’s  initial  processing  within  the 
facility  or  transfer  to  a medical  center  or 
other  place  of  screening  or  treatment,  and 
for  every  night  thereafter.  Inmates  must 
be  processed  within  a reasonable  amount 
of  time.” 

While  unusual  events  such  as  a 
disturbance  might  cause  an  increase  in 
processing  time,  the  Court  expressly  ruled 
that  “overcrowding  or  regular  classifica- 
tion considerations  do  not  constitute 


exigent  circumstances  that  would  justify 
floor-sleeping.”  The  district  court  further 
stated  that  it  expected  prisoners  to  be  pro- 
cessed into  the  Jail  within  24  hours. 

The  Court  “easily”  found  that  the 
“deliberate  indifference”  prong  had  been 
met  based  upon  admissions  of  the  defen- 
dants, and  that  floor-sleeping  at  the  Jail 
amounted  to  a “custom.”  The  defendants 
were  granted  permission  to  file  an  inter- 
locutory appeal  of  the  Court’s  summary 
judgment  order;  however,  on  April  16, 
2008  their  appeal  was  denied  by  the  Ninth 
Circuit.  The  case  is  ongoing.  See:  Thomas 
v.  Baca , 514  F.Supp.2d  1201  (C.D.Cal. 
2007). 


Iowa  Prisoner’s  Denial-Of-Court-Access 
Ruling  Reversed 


Iowa  2005).  The  court  determined  that 
White’s  “actual  injury”  was  his  loss  of 
another  § 1983  complaint  he  had  filed. 
Iowa  appealed. 

The  Eighth  Circuit  reviewed  just 
what  legal  access  is  guaranteed.  It  found 
that  while  no  access  is  guaranteed  for 
prisoner  grievances,  nonfrivolous  com- 
plaints affecting  one’s  conviction  may 
not  be  impeded.  Additionally,  one  must 
demonstrate  “actual  injury,”  i.e.,  that 
they  lost  a cause  because  of  such  denial 
of  access.  Construing  White’s  allegations 
liberally,  the  court  recognized  two  poten- 
tial claims. 

First,  White  claimed  that  his  extradi- 
tion between  Iowa  and  South  Dakota  was 
procedurally  flawed  and  that  his  convic- 
tions were  therefore  illegally  obtained. 
The  Eighth  Circuit  found  that  any  such 
error,  even  “forcible  abduction,”  would 
not  taint  the  conviction  that  was  otherwise 
lawfully  proper.  In  any  event,  it  observed 
that  petitioning  for  post-conviction  relief 
on  extradition  challenges  was  not  permit- 
ted under  Iowa  law. 

Second,  White’s  claim  of  actual  injury 
(loss  of  his  § 1983  claim)  was  reversed 
when  the  Eighth  Circuit  noted  that  both 
his  grievance  and  his  complaint  were 
filed  more  than  the  statutory  two  years 
after  the  alleged  improper  convictions. 
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Thus,  White  was  in  procedural  default. 
Accordingly  the  court  declined  to  reach 
White’s  other  complaint  that  Iowa’s  con- 
tract attorney  system  failed  to  provide  him 
with  meaningful  access  to  the  courts.  The 
district  court’s  judgment  was  reversed  and 
vacated.  See:  White  v.  Kautzky,  494  F.3d 
677  (8th  Cir.  2007). 

Since  the  supreme  court  decided 
Lewis  v.  Casey,  1 16  S.Ct.  2174  (1996)  it  has 
become  virtually  impossible  for  prisoners 
to  prevail  on  court  access  claims.  In  fact, 
PLN  has  reported  two  successful  court 
access  claims  since  1996,  and  the  district 
court  ruling  in  this  case  was  one  of  them. 
By  requiring  “actual  injury”  the  court 
imposed  a Catch  22  situation  on  prison- 
ers: first  they  need  to  get  into  court  and 
successfully  show  that  but  for  the  lack  of  a 
law  library,  counsel,  etc.,  they  would  have 
prevailed  on  a civil  rights  or  post  convic- 
tion petition.  In  reality,  this  standard  has 
proved  all  but  insurmountable  as  this  case 
shows.  FJ 
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Court  Orders  Attorney  General  to  Allow  Law  Students  Access 
to  Political  Prisoners  at  Federal  Supermax 


On  January  17, 2008,  U.S.  District 
Judge  Wiley  Y.  Daniel  granted  a 
preliminary  injunction  permitting  Univer- 
sity of  Denver  law  students  access  to  two 
prisoners  housed  at  the  Bureau  of  Prisons’ 
(BOP)  Administrative  Maximum  facility 
(Supermax)  in  Florence,  Colorado. 

On  February  25,  2005,  NBC  broad- 
casted an  investigative  news  report  related 
to  correspondence  between  Nidal  Ayyad, 
Mahmud  Abouhalima,  and  certain 
prisoners  in  Spain  allegedly  tied  to  the 
2004  Madrid  train  bombings.  Ayyad  and 
Abouhalima  are  serving  sentences  in  the 
Supermax  for  convictions  related  to  the 
1993  World  Trade  Center  bombing. 

In  response  to  the  news  report,  then  At- 
torney General,  Alberto  Gonzales,  imposed 
Special  Administrative  Measures  (SAMs) 
on  Ayyad  and  Abouhalima.  The  SAMs 
severely  restrict  Ayyad  and  Abouhalima’s 
communications.  For  instance,  Ayyad  and 
Abouhalima  are  only  permitted  to  send  cor- 
respondence to  members  of  their  immediate 
family,  and  receive  only  certain  newspapers 
absent  editorials  and  classifieds. 

Ayyad  and  Abouhalima  sued  the 
Attorney  General  over  the  imposition 
of  the  SAMs.  Originally  proceeding  pro 
se,  Ayyad  and  Abouhalima  obtained 
representation  from  the  Student  Law 
Office  of  the  University  of  Denver. 
However,  because  of  the  SAMs,  the 
law  students  were  denied  access  to  their 
clients.  Under  regulations  promulgated 
by  the  Attorney  General,  only  licensed 
attorneys  and  pre-cleared  paralegals  can 
meet  with  prisoners  subject  to  SAMs. 

On  December  3,  2007,  the  law  stu- 
dents moved  for  a preliminary  injunction 
requesting  access  to  Ayyad  and  Abouhali- 
ma. The  government  opposed  the  motion 
arguing  that  (1)  Ayyad  and  Abouhalima 
failed  to  exhaust  their  administrative 
remedies;  (2)  because  the  students  are  not 
lawyers  yet,  they  might  be  more  suscep- 
tible to  passing  messages  from  Ayyad  and 
Abouhalima  to  outside  contacts  and  go 
unpunished;  and  (3)  Laura  Rovner  and 
Daniel  Manville,  law  professors  supervis- 
ing the  law  students,  have  access  to  Ayyad 
and  Abouhalima  instead. 

The  court  began  its  analysis  of  Ayyab 
and  Abouhalima’s  motion  with  the  ex- 
haustion issue.  According  to  the  court, 
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by  Brandon  Sample 

exhaustion  of  administrative  remedies  was 
not  required  because  the  motion  did  not  deal 
with  “prison  conditions.”  Rather,  the  impo- 
sition of  the  SAMs  occurred  “outside  the 
prison  gates.”  The  fact  that  the  effect  of  the 
SAMs  were  felt  in  prison,  the  court  stated, 
was  “not  sufficient ...  to  require  exhaustion.” 
Further,  the  court  noted  exhaustion  would 
be  a waste  of  BOP’s  resources  since  only 
the  Attorney  General  has  the  authority  to 
remove  or  amend  the  SAMs. 

Turning  to  the  merits  of  the  motion, 
the  court  found  that  a preliminary  injunc- 
tion was  warranted.  First,  the  court  found 
that  Ayyad  and  Abouhalima  were  likely 
to  succeed  on  their  Due  Process  challenge 
to  the  denial  of  access  to  the  law  students. 
In  reaching  this  conclusion,  the  court  re- 
jected the  government’s  assertion  that  the 
law  students,  unlike  licensed  attorneys  or 
pre-cleared  paralegals,  were  more  likely 
to  exchange  messages  on  behalf  of  Ayyab 
and  Abouhalima.  Noting  that  the  SAMs 
permitted  paralegals  to  receive  clearance, 
the  court  found  “no  logical  distinction” 
between  paralegals  and  law  students.  In 
fact,  law  students,  the  court  explained, 
might  have  even  more  to  lose  than  para- 


Twenty-nine-year-old  Misha  Coo- 
per has  a long  history  of  mental 
illness  and  criminal  offenses.  In  May  2006, 
she  was  confined  in  the  Multnomah  Coun- 
ty Detention  Center  (MCDC)  in  Portland, 
Oregon.  Due  to  her  mental  health  issues 
she  was  placed  in  a special  segregation  unit 
consisting  of  five  single  cells. 

One  of  the  cells  was  occupied  by  DeRay 
Willis,  20,  who  was  in  segregation  because 
he  had  attempted  to  escape  by  placing  a 
homemade  mannequin  in  his  bed. 

As  previously  reported  in  PLN  [Jan. 
2008,  p.  12],  on  May  1,  2006  at  8:05  a.m., 
jail  guards  electronically  opened  Willis’ 
cell  for  a 15-minute  walk.  At  the  end  of 
his  walk  Willis  was  seen  returning  to  his 
cell;  a guard  walked  over  to  a control 
panel,  temporarily  losing  sight  of  Willis, 
and  shut  the  cell  door. 

Another  male  prisoner  in  the  unit  was 
then  let  out  for  a walk.  After  he  returned 
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legals  if  they  violated  SAMs  as  they  could 
be  kicked  out  of  law  school,  denied  a law 
license,  prosecuted,  or  be  subjected  to 
contempt  of  court  proceedings.  Thus,  the 
court  found  that  it  was  arbitrary  and  ca- 
pricious to  allow  paralegals  to  visit  Ayyab 
and  Abouhalima,  but  not  law  students. 

Finally,  the  court  found  that  there 
were  no  alternative  means  of  exercising 
Ayyab  and  Abouhalima’s  Due  Process 
rights.  While  the  government  had  argued 
that  the  law  professors  supervising  the 
law  students  could  have  access  to  Ayyab 
and  Abouhalima,  the  court  found  that 
the  structure  of  the  Student  Law  Office 
did  not  permit  this.  Rather,  by  denying 
the  law  students  access,  the  court  held, 
the  government  was  depriving  Ayyab  and 
Abouhalima  of  their  right  to  counsel. 

Accordingly,  the  court  granted  Ayy- 
ab and  Abouhalima’s  motion  for  a 
preliminary  injunction  and  ordered  the 
government  to  allow  the  law  students  ac- 
cess to  their  clients.  See:  Ayyad  v.  Gonzales , 
US  DC  , D CO,  Case  No.  05-CV-02342- 
WYD-MJW.  P 

Additional  Source:  Denver  Post 


to  his  cell,  guards  closed  the  cell  door. 

A guard  then  entered  the  unit  and 
conducted  a visual  check.  He  believed  all 
the  prisoners  were  in  their  cells.  Willis,  how- 
ever, had  placed  extra  linen  in  his  bunk  to 
resemble  a body,  and  was  actually  hiding  in 
the  shower  area.  According  to  a subsequent 
review  by  the  Multnomah  County  DA’s 
office,  “Upon  entry  into  the  shower,  there 
is  an  area  were  a person  can  hide  behind 
a wall.  Apparently  this  is  what  Mr.  Willis 
did.”  The  guard  did  not  discover  him. 

At  8:35  a.m.,  Cooper’s  cell  door  was 
opened  electronically  so  she  could  come  out 
for  a walk.  She  took  a short  walk,  returned 
to  her  cell,  and  guards  shut  the  door. 

Half  an  hour  later  a second  jail 
guard  entered  the  segregation  unit  and 
performed  a visual  security  and  welfare 
check.  Nothing  unusual  was  noted. 

At  11:00  a.m.,  guards  received  an 
unexpected  call  from  the  intercom  in 

Prison  Legal  News 


Mentally  111  Woman  Sues  Over  Seg-Cell  Sex; 
County  Settles  for  $40,000 


Cooper’s  cell.  It  was  Willis,  who  said  “I 
was  just  kicking  it  with  Ms.  Cooper  and 
I am  ready  to  go  back  to  my  cell.” 

A guard  went  to  Cooper’s  cell,  where 
he  saw  both  Cooper  and  Willis.  He  then 
checked  Willis’  cell  and  observed  what 
“appeared  to  be  a body  lying  in  bed  with 
its  head  covered.”  When  guards  entered 
the  cell,  they  “noted  that  he  had  stockpiled 
extra  linen  items  and  had  fashioned  a hu- 
man shape  under  the  blankets.” 

Neither  Cooper  nor  Willis  cooperated 
in  the  ensuing  investigation,  but  Cooper 
reportedly  said  “look,  this  is  the  first  time 
I had  sex  in  a long  time,  and  I’m  tired 
of  all  these  people  tryin’  to  talk  to  me 
about  it.” 

The  District  Attorney  highlighted 
the  incident  in  a review  of  jail  operations 
that  was  released  on  Nov.  1,  2006.  “It 
is  difficult  to  understand  how,  in  what 
were  supposedly  several  safety  checks,  a 
dummy  could  not  have  been  discovered 
in  Mr.  Willis’  cell,”  the  report  stated.  “It 
is  more  difficult  to  understand  how  the 
presence  of  two  inmates,  one  male  and 
the  other  female,  perhaps  undressed,  went 
undetected.” 

Cooper  told  investigators  that  “she 
did  not  want  to  prosecute,  stating  she 


enjoyed  having  intercourse”  with  Willis, 
wrote  deputy  district  attorney  Don  Rees. 
“Although  the  victim  has  a history  of 
mental  health  issues,  there  is  no  evidence 
she  suffers  from  the  sort  of  severe  mental 
disability  which  would  legally  render  her 
unable  to  consent  to  a sex  act.”  Yet  under 
Oregon  law,  mentally  ill  persons  lack  the 
capacity  to  consent. 

Cooper  filed  suit  against  the  Multno- 
mah County  Sheriff’s  Office  in  June  2007, 
alleging  that  she  had  been  sexually  assault- 
ed by  Willis  due  to  the  jail’s  flawed  training, 
communications  and  security  procedures. 
The  lawsuit  also  alleged  that  Cooper  was 
subjected  to  “cruel  and  unusual  punish- 
ment” due  to  staff  negligence.  “We  think 
it’s  symptomatic  of  a larger  problem,  which 
is  people  don’t  feel  safe  in  the  jails,”  said 
Cooper’s  attorney,  Leah  Greenwald. 

The  county  settled  the  case  in  June 
2008  for  $40,000.  Changes  have  report- 
edly been  made  at  the  facility  to  ensure 
that  similar  incidents  do  not  occur.  See: 
Cooper  v.  Multnomah  County  Sheriffs 
Office , U.S.D.C.,  D.Or.,  Case  No.  3:07- 
cv-01014-PK.  FJ 

Sources:  The  Oregonian,  District  Attorney's 
Review  of  Jail  Operations,  Nov.  2006 
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Alabama  Felon  Disenfranchisement  Limited 


The  Alabama  Supreme  Court  has 
voided  a Jefferson  County  Cir- 
cuit Court’s  order  that  prohibited  the  state 
from  disenfranchising  former  prisoners 
until  every  felony  involving  the  element 
of  moral  turpitude  had  been  catalogued 
by  the  state  legislature. 

The  ruling  resulted  from  an  ap- 
peal filed  by  the  Alabama  Secretary  of 
State.  The  underlying  complaint  was  a 
putative  class  action  suit  involving  the 
voting  rights  of  former  prisoners  who 
had  been  convicted  of  felony  offenses. 
That  action  concerned  the  Secretary 
of  State’s  application  of  the  June  1996 
ratification  of  Amendment  579  to  the 
Alabama  Constitution,  §177,  which 
only  disenfranchised  felons  convicted 
of  crimes  involving  “moral  turpitude” 
rather  than  all  felons. 

The  lead  plaintiffs  in  the  case  were 
prohibited  from  registering  to  vote  due  to 
DUI  convictions.  Under  a March  18, 2005 
opinion  from  the  Attorney  General,  that 
crime  and  many  others  were  not  classified 
as  involving  moral  turpitude;  nonetheless, 
the  Secretary  of  State  continued  its  policy 
of  disenfranchising  all  felons  regardless 
of  offense.  Finding  the  new  law  was  un- 
constitutionally vague  because  it  failed 
to  denote  moral  turpitude,  the  Circuit 
Court  ordered  that  all  felons  who  were 
otherwise  qualified  to  vote  be  allowed  to 
vote.  The  court  also  granted  the  plaintiffs 
attorney  fees. 

The  Alabama  Supreme  Court  held 
the  Circuit  Court’s  order  was  erroneous, 
as  no  justifiable  controversy  existed.  The 
Circuit  Court  had  focused  on  what  crimes 
involved  moral  turpitude.  The  Supreme 
Court,  however,  found  that  “this  case 
does  not  involve  a dispute  about  how  to 
distinguish  between  felonies  that  involve 
moral  turpitude  and  those  that  do  not; 
instead,  it  involves  the  Secretary  of  State 
. . . ignoring  the  distinction  altogether  and 
not  attempting  to  apply  the  clear  language 
of  § 177.”  Thus,  the  Circuit  Court  had  no 
authority  to  enter  an  order  concerning 
the  narrower  issue  of  defining  crimes  of 
moral  turpitude. 

In  the  midst  of  this  litigation,  the 
Secretary  of  State,  under  the  direction  of 
the  Attorney  General’s  office,  voluntarily 
discontinued  its  practice  of  disenfran- 
chising all  felons.  As  the  intervening 
Attorney  General  is  the  state’s  chief  law 
enforcement  officer,  the  Supreme  Court 
held  there  was  “no  reasonable  likelihood 


that  the  wrong  will  be  repeated.”  Thus,  the 
mootness  rule  applied. 

Applying  these  principles  to  the  facts 
at  issue,  the  Alabama  Supreme  Court 
found  the  Circuit  Court’s  order  was  void. 
Because  no  judgment  could  ensue,  the 
award  of  attorney’s  fees  was  vacated. 

While  the  ruling  was  disappointing 


For  a total  of  $1,000,000,  Califor- 
nia officials  settled  the  wrongful 
death  lawsuits  stemming  from  three  pris- 
oner suicides  in  the  Sacramento  County 
jail.  Sacramento  County  Sheriff  John 
McGuiness  averred  that  the  agreement  to 
settle  should  not  be  construed  as  evidence 
of  any  wrongdoing.  Rather,  he  called 
it  “strictly  a business  decision  meant  to 
avoid  the  potentially  enormous  costs 
of  trials  and  appeals.”  But  how  good  a 
business  decision  is  it  to  throw  away  $1 
million  of  the  taxpayers’  money  when, 
if  the  county  were  not  culpable,  it  would 
have  been  exonerated  at  trial  and  recov- 
ered its  legal  expenses?  The  facts  reveal  a 
questionable  history  of  excessive  suicides 
at  the  Sacramento  County  Main  jail  that 
tells  why  settlement  was  prudent. 

In  2002  alone,  the  jail  had  seven  sui- 
cides: six  hangings  and  one  drug  overdose. 
In  response  to  criticism  of  this  high  rate, 
the  Sheriff’s  department  made  structural 
changes  in  the  cells,  eliminated  materi- 
als potentially  useable  for  hangings,  and 
trained  staff  to  watch  for  suicide  risks. 
The  results  were  significant,  with  the  Sac- 
ramento jail’s  suicide  rate  dropping  below 
the  national  average  and  with  no  suicides 
over  one  19  month  interval.  But  these 
improvements  didn’t  come  soon  enough 
for  former  prisoners  Jake  Summers,  Mo- 
hammed Abdollahi  and  Jose  Arambula, 
whose  deaths  occurred  in  2002  and  2003. 
Their  lawsuits  were  consolidated  by  their 
common  Sacramento  attorney  Stewart 
Katz  and  settled  in  October  2007. 

Abdollahi  was  a pre-trial  detainee  on 
drug  charges.  After  three  days  in  the  jail, 
the  51 -year-old  heroin  addict  hit  his  cell 
emergency  button,  threatening  suicide. 
Rather  being  seen  by  a doctor,  he  was  seen 
by  a licensed  social  worker  who  determined 
he  was  not  suicidal  but  just  trying  to  lever- 
age more  medication.  Later  that  night,  a 
deputy  entered  Abdollahi’s  cell  and  noticed 


to  some  it  was  also  a step  forward.  “Now 
we  have  a ruling  requiring  state  officials  to 
follow  the  law  and  permit  eligible  felons 
to  vote,”  said  Ryan  Haygood,  associate 
counsel  for  the  NAACP  Legal  Defense 
Fund,  which  represented  the  plaintiffs 
in  the  voting  rights  suit.  See:  Chapman  v. 
Gooden,  974  So.2d  972  (Ala.  2007).  P 


a torn  piece  of  sheet  around  his  neck.  Not 
getting  a good  answer  as  to  why,  the  deputy 
took  the  remains  of  the  sheet,  leaving  only 
a blanket.  Shortly  thereafter,  at  12:30  a.m., 
Abdollahi  was  found  hanging  by  strips  he 
had  torn  from  the  blanket  and  tied  to  a hole 
in  the  top  bunk. 

Summers,  only  23,  had  a history  of 
drugs  and  psychological  problems.  After 
a difficult  day  in  court  on  his  strong-arm 
robbery  charges,  he  was  left  in  his  cell. 
The  sole  duty  deputy  that  day  had  entered 
log  signoffs  stating  they  had  done  their 
cell  checks,  when  in  fact,  they  had  not. 
This  was  evidenced  by  a prisoner  worker 
finding  Summers  dead  in  his  cell  at  5:45 
p.m.,  hanged  identically  as  Abdollahi.  The 
condition  of  the  body  indicated  the  death 
was  not  recent;  a suicide  note  was  found 
on  the  wall. 

Arambula,  32  was  convicted  of  an 
immigration  violation.  When  he  was 
booked,  jail  personnel  were  advised  of  his 
prior  psychiatric  episodes  and  suicide  at- 
tempts. Contract  jail  psychiatric  personnel 
determined  that  Arambula  was  psychotic 
and  continued  his  medications,  albeit  at 
a low  dosage.  In  July  2003,  he  flooded 
his  cell,  began  babbling  and  repeatedly 
banged  his  head  into  the  doors.  After 
deputies  subdued  him,  he  banged  his  head 
on  the  concrete  floor,  following  which  he 
was  placed  in  a restraint  chair.  However, 
these  deputies  were  never  made  aware  of 
Arambula’s  mental  health  history  or  that 
he  had  ceased  taking  his  medications.  An 
unlicensed  social  worker,  after  spending 
ten  minutes  with  him,  said  he  was  only 
“whiny”  and  had  him  returned  to  his  cell. 
Four  hours  later,  Arambula’s  body  was 
found  hanging  from  a fire  sprinkler. 

The  lawsuit  alleged  defects  in  the 
county’s  policies,  including  housing  of 
addicts  in  the  general  population  without 
a physician-approved  treatment  plan;  lax 
cell-check  procedures  (with  falsification 
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Muslim  Virginia  Prisoner  Entitled  to  2,200 
Calories  During  Ramadan 


of  records);  understaffing;  and  lax  suicide 
prevention  procedures.  Plainly,  based  on 
the  three  plaintiffs’  experiences,  concern 
for  suicidal  prisoners  was  mortally  in- 
adequate. These  flawed  policies  of  the 
county  made  them  directly  liable  under 
42  U.S.C.  § 1983,  if  only  by  omission  of 
constitutionally  adequate  safeguards  for 
the  mental  health  and  well-being  of  the 
decedents.  A major  point  in  Abdollahi’s 
suit  was  that  he  was  experiencing  severe 
heroin  withdrawal,  specialized  needs  for 
which  were  simply  ignored.  In  Summers 
suit,  falsified  records  of  non-existent  cell 
checks  were  found  contributory.  Finally, 
the  inadequate  suicide  prevention  policy 
at  the  time  of  Arambula’s  death  was  ac- 
cepted by  the  court  as  a triable  issue. 

Named  defendants  included  staff- 
ers in  the  Sheriff’s  department  as  well  as 
nurses  provided  under  contract  from  the 
University  of  California  at  Davis.  The 
settlement  provided  that  the  county  would 
pay  $450,000  while  the  University  paid  the 
remaining  $550,000.  Of  the  $1,000,000, 
half  went  to  Katz  and  the  three  attor- 
neys who  worked  for  years  gaining  relief 
for  the  plaintiffs.  Arambula’s  two  sons 
each  received  $100,000  annuities  while 
his  parents  received  $50,000.  Abdollahi’s 
son  was  paid  $150,000  and  Summers’ 
mother  received  $100,000.  See:  Abdollahi 
v.  County  of  Sacramento,  U.S.D.C.  (E.D. 
Cal.)  Case  No.  CIV-S-02-2488  FCD  JFM 
(consolidated  cases).  The  settlements  are 
posted  on  PLN’s  website.  FJ 
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A federal  district  court  has  issued  a 
preliminary  injunction  requiring 
the  Virginia  Department  of  Corrections 
(VDOC)  to  provide  a Muslim  prisoner 
with  “food  items  containing  2,200  calo- 
ries” daily  during  Ramadan,  a month-long 
period  of  religious  fasting. 

This  action  was  brought  by  Keen 
Mountain  Correctional  Center  prisoner 
William  R.  Couch,  who  is  a Sunni  Mus- 
lim. Couch’s  complaint  alleged  claims 
under  the  First  Amendment  and  Religious 
Land  Use  and  Institutionalized  Persons 
Act  (RLUIPA),  stating  that  prison  of- 
ficials had  “deprived  him  of  adequate 
nutrition  and  calories  during  Ramadan” 
in  2002,  2003,  2004  and  2005. 

VDOC  operating  procedures  al- 
low each  prison  to  decide  whether  to 
provide  Ramadan  participants  with  the 
same  full,  hot  breakfast  that  is  served 
to  the  general  prison  population  or  to 
provide  a significantly  smaller,  cold  bag 
meal.  Prison  officials  always  opted  to 
serve  the  bag  meal.  During  previous 
Ramadans,  Couch  was  provided  with 
only  “approximately  1,000  calories  per 
day.”  As  a result,  he  said  he  experienced 
weight  loss  of  about  13  pounds,  con- 
stant hunger,  “hunger  headaches”  and 
listlessness. 

For  the  Ramadan  fast  in  2006,  prison 
officials  advised  Couch  they  would  follow 
the  previous  Ramadan  procedures.  Couch 
then  filed  suit  on  the  previous  violations 
of  his  religious  rights  and  for  preliminary 


injunctive  relief  to  prevent  future  viola- 
tions and  harm.  The  court  granted  the 
defendants’  motion  for  summary  judg- 
ment in  part,  finding  that  some  of  Couch’s 
claims  were  barred  by  the  statute  of  limi- 
tations and  others  for  failure  to  exhaust 
administrative  remedies.  The  remaining 
exhausted  claims  were  allowed  to  proceed. 
See:  Couch  v.  Jahe,  479  F.Supp.2d  569 
(W.D.Va.  2006). 

In  ruling  on  the  preliminary  injunc- 
tion motion,  the  district  court  found  the 
defendants  did  not  present  evidence  to 
contradict  Couch’s  claim  that  he  suffered 
physical  injury  of  weight  loss  due  to  re- 
duced caloric  intake  during  Ramadan. 
Nor  did  they  refute  that  the  smaller  bag 
breakfast  only  provides  about  1,000  calo- 
ries per  day. 

The  court  held  that  such  weight  loss 
is  “an  injury  that  amounts  to  irreparable 
harm.”  The  defendants  offered  no  evi- 
dence that  the  preliminary  injunction,  if 
granted,  would  “disrupt  the  orderly  opera- 
tion of  the  food  service  process  at  Keen 
Mountain  and  other  prisons.”  As  such, 
the  district  court  entered  preliminary 
injunctive  relief  requiring  prison  officials 
to  provide  Couch  with  2,200  calories 
daily  during  Ramadan.  See:  Couch  v.  Jabe , 
USDC  W.D.Va.,  Case  No.  7:05-cv-00642- 
PMS  (Sept.  22,  2006). 

The  case  settled  on  undisclosed  terms 
on  March  19, 2007,  and  the  court  retained 
jurisdiction  to  enforce  the  settlement 
agreement  between  the  parties.  FI 
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Ohio  DNA  Specimen  Law  Ruled  Not  Retroactive 


The  Ohio  Supreme  Court  held 
that  a state  law  requiring  con- 
victed felons  and  some  misdemeanants 
to  provide  DNA  specimens  could  not  be 
applied  retroactively  to  offenders  placed 
on  supervised  release  before  the  law’s  May 
2005  effective  date. 

On  August  6,  2002,  Craig  Consilio 
pleaded  guilty  to  DUI,  a fourth  degree  fel- 
ony He  was  sentenced  to  six  months  in  jail 
and  three  years  community  supervision. 

While  Consilio  was  still  on  supervi- 
sion the  Ohio  legislature  enacted  HB525, 
amending  R.C.  2901 .07(B)(3)(a)  to  require 
all  felony  and  some  misdemeanor  offend- 
ers to  submit  a DNA  specimen  when  on 
supervised  release.  HB525  became  effec- 
tive on  May  18,  2005.  It  did  not  expressly 
address  retroactivity. 

The  probation  office  informed  Con- 
silio that  he  would  be  required  to  provide 
a DNA  sample  under  HB525.  Consilio 
filed  a motion  in  opposition,  arguing  that 
the  amended  statute  could  not  be  applied 
to  him  because  it  was  not  in  effect  when 
he  was  sentenced.  The  trial  court  denied 
the  motion,  finding  the  amended  statute 
applied  to  all  individuals  on  supervised 
release  regardless  of  when  they  were  sen- 
tenced. Consilio  appealed. 

While  the  appeal  was  pending,  on 
January  10,  2006,  Consilio’s  community 
supervision  ended.  The  following  month 
the  Court  of  Appeals  reversed  the  trial 
court’s  judgment,  concluding  that  since 
the  2005  amendment  was  not  expressly 
retroactive  it  could  only  be  applied  pro- 
spectively, and  therefore  did  not  apply  to 
Consilio.  This  time  the  state  appealed. 

Ohio  lawmakers  amended  the  DNA 
specimen  statute  again  in  2006  “to  reaf- 
firm” their  intent  that  the  prior  HB525 
version  of  the  statute  was  to  have  been 
applied  retroactively.  That  legislation 
became  effective  July  11,  2006. 

On  appeal,  Ohio’s  Supreme  Court 
rejected  the  state’s  argument  that  the  2006 
amendment  had  established  that  “the  Gen- 
eral Assembly  declared  its  intent  that  the 
HB525  version  was  retroactive  as  well.” 
Rather,  the  Court  concluded  that  the  second 
amendment  “cannot  confer  retroactivity 
upon  a previous  version  of  a statute.” 

Since  it  was  “undisputed  that  the 
HB525  version  of  R.C.  2901.07(B)(3)(a) 
does  not  expressly  mention  retroactivity,” 
the  state  Supreme  Court  found  that  “ver- 
sion of  the  statute  can  be  applied  only 
prospectively.” 
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Hence,  the  Court  concluded  that 
“because  Consilio  pleaded  guilty  and 
was  sentenced  to  supervised  release  be- 
fore May  18,  2005,  he  is  not  required  to 
submit  to  the  DNA  specimen  collection 
procedure  pursuant  to  the  HB525  version 
of  the  statute.  All  individuals  not  covered 


In  December  2007,  it  was  reported 
that  an  investigator  at  Florida’s 
Charlotte  County  Jail  was  caught  listen- 
ing to  telephone  conversations  between 
a prisoner  and  his  attorney.  As  a result, 
the  investigator,  Kenneth  Hill,  was  repri- 
manded and  placed  on  road  patrol. 

Hill  was  investigating  charges  of 
introduction  of  contraband  and  attempt 
to  defraud  involving  jail  prisoner  David 
Price.  In  all,  Hill  monitored  five  phone 
calls  between  Price  and  his  lawyer,  Mi- 
chael Powell,  in  an  attempt  to  learn  about 
a possible  drug  exchange. 

In  a deposition  taken  by  Powell,  Hill 
admitted  he  had  listened  to  the  conversa- 
tions. Later,  however,  Hill  wrote  a memo 
to  the  State  Attorney’s  office  recanting 
what  he  said  in  his  deposition.  When 
internal  affairs  investigators  questioned 
him,  Hill  stated  he  “did  not  listen  to  the 
conversations  to  gain  an  upper  hand  in 
court,  for  a loophole  in  the  defense,  or 
with  any  devious  intent.” 

When  asked  whether  an  attorney- 
client  phone  conversation  should  be 
monitored,  Hill  said,  “That  is  a good 
question!  If  the  attorney  wants  to  speak  in 
private,  they  should  not  be  on  a recorded 
line.  You  can’t  know  all  of  that.” 

The  Charlotte  County  Sheriff’s  Office 
has  since  implemented  a policy  that  allows 
lawyers  to  put  their  phone  numbers  on  a 
do-not-monitor  list.  Further,  jail  employ- 
ees are  required  to  discontinue  monitoring 
if  they  realize  a prisoner  is  having  a con- 
versation with  an  attorney. 

PLN  reported  a similar  incident  at 
a Florida  jail  in  2006,  when  Broward 
County  officials  recorded  two  weeks  of 
privileged  conversations  between  prison- 
ers and  their  attorneys.  A resulting  lawsuit 
was  settled  in  February  2008  for  “a  few 
thousand  dollars,”  according  to  one  of  the 
lawyers  involved  in  the  case.  See:  Sawchuck 


by  the  previous  list  of  enumerated  felonies 
that  were  sentenced  to  supervised  release 
before  May  18,  2005,  and  that  completed 
this  supervision  before  July  11,  2006,  are 
similarly  exempted. ’’See:  Ohiov.  Consilio , 
114  Ohio  St. 3d  295,  871  N.E.2d  1167 
(Ohio  2007).  ¥* 


v.  Jenne , U.S.D.C.  SD  Fla.,  Case  No.  0:06- 
cv-61182-KAM.  [PLN,  June  2007,  p.12]. 

Attorney-client  phone  snooping  isn’t 
limited  to  Florida  jails.  In  June  2008,  the 
Sheriff’s  Department  in  San  Diego  County, 
California  was  found  to  be  using  a system 
that  recorded  all  jail  phone  calls,  including 
those  between  prisoners  and  their  counsel. 
Angry  defense  lawyers  noted  that  prosecu- 
tors had  access  to  the  improperly  recorded 
attorney-client  calls. 

Indeed,  Jim  McMahon,  with  the 
Alternate  Public  Defender’s  office,  said 
phone  conversations  with  his  incarcerated 
client  were  included  on  a disc  turned  over 
by  prosecutors  as  part  of  discovery  in 
the  case.  “I’m  not  at  all  comfortable  with 
the  DA  being  supplied  with  confidential, 
privileged  phone  calls  with  my  client,” 
he  said. 

The  Sheriff’s  Department  claimed 
the  attorney  calls  had  been  recorded  due 
to  an  “inadvertent  glitch”  in  the  phone 
system,  according  to  the  Union  Tribune. 
The  system  was  not  supposed  to  record 
calls  placed  to  phone  numbers  in  an  at- 
torney database,  but  the  database  was 
severely  deficient  - it  did  not  include  all 
attorneys’  numbers  nor  their  cell  phones 
or  direct  lines.  A California  state  law 
expressly  prohibits  eavesdropping  on 
attorney-client  calls. 

Further,  the  practice  of  Hunt  County, 
Texas  prosecutors  obtaining  recorded 
phone  calls  from  jail  prisoners  - including 
attorney-client  calls  - has  come  under  fire. 
Defense  attorneys  in  the  capital  murder 
trial  of  Bradon  Dale  Woodruff  filed  pre- 
trial motions  concerning  the  known  use 
of  recorded  attorney-client  calls  by  Hunt 
County  prosecutors  in  prior  criminal  cases 
involving  defendants  Adam  Kelly  Ward 
and  Abigail  Louann  Whytus. 

Attorney  Dennis  Davis,  who  repre- 
sented Ward  and  Whytus,  was  surprised 
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when  he  received  recordings  of  jail  phone 
calls  from  the  prosecutor  in  response 
to  discovery  requests.  The  recordings 
included  conversations  with  attorneys, 
family  members  and  an  expert  witness  on 
the  issue  of  Ward’s  competency.  “They 
basically  assassinated  his  character  with 
those  [phone  call]  outtakes,”  said  Davis. 

That  was  just  fine  according  to  some 
Texas  prosecutors.  “Certainly,  there  is  at- 
torney-client privilege,  and  you  can  waive 
that.  Once  you’re  put  on  notice  that  this  is 
being  recorded,  then  you  have  waived  that 
right,”  stated  Rockwall  County  District 
Attorney  Ray  Sumrow.  “I  don’t  see  a legal 
or  ethical  problem,  assuming  that  they 
have  been  notified.”  However,  Sumrow 
noted  he  could  not  recall  his  office  ever 
requesting  jail  phone  recordings  between 
a prisoner  and  his  attorney. 

Hunt  County  prosecutor  Noble 
Walker  defended  his  office’s  actions  in 
court. 

“When  you  pick  up  the  dang  phone, 
it  tells  you  that  you  are  subject  to  being 
recorded,”  he  stated,  adding  that  the  issue 
is  whether  prisoners  have  an  expectation 
of  privacy  in  the  phone  calls. 

“All  the  law  that  I’m  familiar  with 
says  it’s  unlawful  and  unethical  to  re- 
cord attorney-client  communication,” 
countered  Dallas  defense  lawyer  Barry 
Sorrels. 

Other  Texas  counties,  including  Dal- 
las, Denton,  Collin  and  Rockwall,  have 
acknowledged  recording  attorney-client 
phone  calls  at  their  jails.  Dallas  County 
officials  admitted  they  sometimes  send  the 
recordings  to  prosecutors,  while  Denton, 
Collin  and  Rockwall  County  said  they 
randomly  monitor  the  calls. 

State  District  Judge  Richard  A. 
Beacom,  Jr.  denied  a defense  motion  to 
dismiss  the  murder  charge  against  Wood- 
ruff due  to  the  improper  monitoring  of  his 
attorney-client  conversations;  however,  he 
ruled  on  Sept.  18,  2007  that  any  evidence 
obtained  from  the  phone  calls  could  not 
be  used  at  trial. 

“Although  the  Court  does  not  be- 
lieve that  the  Office  of  the  Hunt  County 
District  Attorney  acted  with  malice  or 
without  some  case  authority  to  support 
their  actions,  this  Court  believes  that  the 
practice  of  the  State  listening  to  a defen- 
dant’s telephone  conversations  with  his 
attorney  is  a violation  of  the  6th  Amend- 
ment,” Judge  Beacom  held. 

Sources:  Sun- Herald,  San  Diego  Union- 
Tribune,  Dallas  Morning  News 
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Illinois  Man  Falsely  Arrested  in  Attempted 
Child  Abduction  Awarded  $2  Million 


A federal  jury  has  awarded  over 
$2  million  to  a man  who  was 
acquitted  of  attempting  to  abduct  two 
young  girls. 

In  March  2001,  a man  approached  an 
eight-year-old  girl  on  the  front  porch  of  her 
home  in  Chicago,  Illinois  and  offered  to  take 
her  on  a field  trip.  The  girl’s  mother  heard 
what  was  happening  and  ordered  the  man 
to  leave.  There  was  another  similar  incident 
in  the  area  a short  time  later.  Chicago  police 
made  a composite  sketch  of  the  man  based 
on  descriptions  provided  by  the  girls  and 
other  witnesses.  After  receiving  a tip  iden- 
tifying the  person  in  the  sketch  as  Timothy 
Finwall,  Finwall  was  arrested  by  Chicago 
officers  Martin  Garcia  and  Dion  Boyd. 

The  police  showed  photos  of  Finwall 
to  witnesses  and  made  comments  sug- 
gesting his  guilt  before  putting  him  in  a 
line-up.  Finwall  proved  he  was  at  work 
in  a tavern  called  Gloria’s  Alibi  when  the 
attempted  abductions  occurred,  and  was 
acquitted  at  trial.  He  then  filed  a civil 
rights  action  under  42  U.S.C.  § 1983  in 
the  U.S.  District  Court  for  the  Northern 


District  of  Illinois. 

On  October  23,  2007,  a federal  jury 
found  the  police  had  violated  Fin  wall’s 
civil  rights  when  they  arrested  him  and 
manipulated  witnesses  into  identifying  him 
in  the  line-up.  They  awarded  $2,025,000 
in  damages  and  the  court  subsequently 
awarded  $345,000  in  attorney’s  fees. 

Finwall  said  he  felt  vindicated  by  the 
verdict;  speaking  of  the  cops,  he  stated 
“I’d  like  them  to  know  that  they  ruined  my 
whole  life  ...  and  now  hopefully  I can  get 
it  back.”  Michael  Kanovitz,  the  Chicago 
attorney  who  represented  Finwall  in  the 
civil  suit,  characterized  the  police  officers’ 
allegations  as  a “pack  of  lies.” 

Jennifer  Hoyle,  a spokesperson  for  the 
city’s  law  department,  said  the  city  “stands  by 
the  policework  of  Martin  Garcia  and  Dion 
Boyd,”  and  was  “very  disappointed  with  the 
verdict.”  Finwall,  of  course,  was  very  disap- 
pointed with  having  been  falsely  arrested  and 
prosecuted.  See:  Finwall  v.  City  of  Chicago , 
U.S.D.C.  ND  111.,  Case  No.  04-cv-4663.  f* 

Additional  source:  Chicago  Tribune 
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Exonerated  Montana  Prisoner  Sues  State,  Receives  $3.5  Million 


In  January  2008,  the  state  of  Mon- 
tana settled  a lawsuit  filed  by  a 
former  prisoner  who  had  been  wrong- 
fully convicted  of  raping  a child,  paying 
him  $3.5  million.  The  settlement  was  the 
largest  amount  the  state  had  ever  paid  for 
a civil  rights  violation. 

When  he  was  1 9,  Jimmy  Ray  Bromgard 
was  convicted  in  1987  of  raping  an  8-year- 
old  girl  while  she  was  at  home  in  her  bed. 
After  a trial  that  connected  him  to  the  crime 
through  hair  analysis,  Bromgard  was  found 
guilty  and  sentenced  to  40  years  in  prison. 
In  2002,  the  New  York  Innocence  Project 
conducted  DNA  testing  in  his  case. 

That  test  found  the  forensic  evidence 
did  not  match  Bromgard’s  DNA;  he  was 
exonerated  and  released  after  serving  over 
15  years.  The  $3.5  million  settlement  in  his 
subsequent  lawsuit  was  achieved  in  large 
part  due  to  “false  testimony”  provided 
by  former  state  crime  lab  director  Arnold 
Melnikoff. 

Melkinoff  had  worked  for  Montana’s 
Department  of  Justice  for  19  years  before 
moving  to  the  Washington  State  Patrol 
crime  lab.  The  State  Patrol  fired  him  in 
March  2004  based  upon  his  conduct  in 
Bromgard’s  case  and  an  internal  audit  of 
the  crime  lab,  which  found  problems  with 
30  of  100  drug  analysis  cases  that  Mel- 
nikoff had  handled  from  1999  to  2002. 

Despite  these  significant  problems, 
the  Attorney  General’s  office  has  failed 
to  conduct  a comprehensive  audit  of  all 
the  cases  handled  by  the  former  crime  lab 
director. 

“I  urge  the  Attorney  General  to  ap- 
point an  independent  examiner  to  conduct 
DNA  testing  on  the  hairs  in  every  criminal 
case  in  which  Melkinoff  declared  a match,” 
said  Bromgard.  “DNA  and  the  truth  set  me 
free.  The  state  of  Montana  should  not  be 
allowed  to  ignore  its  duty  to  seek  the  truth 
in  all  these  other  criminal  cases.” 

Bromgard,  39,  is  now  trying  to  put 
his  life  back  together.  “This  has  been  a 
long  journey  for  Jimmy  that  started  in 
1987  with  a wrongful  conviction,”  said 
his  attorney,  Ron  Waterman.  “There’s  no 
amount  of  money  that  will  compensate 
him  for  15  V2  years  in  prison.  This  will 
start  to  heal  the  wounds.” 

Bromgard  had  initially  decided  not 
to  sue  the  state  for  his  wrongful  imprison- 
ment; instead,  he  opted  to  make  use  of  a 
state  program  that  offered  free  education 
for  prisoners  who  had  been  exonerated. 
However,  after  enrolling  in  school  Bro- 

August  2008 


mgard  was  forced  to  take  out  student 
loans  because  the  state  had  never  appro- 
priated money  to  fund  the  program. 

Following  his  release  Bromgard  also 
had  worked  with  the  public  defender 
system.  The  county  told  him  he  would  be 
paid  for  his  participation,  but  he  never  was. 
“I’m  not  a greedy  person,”  said  Bromgard, 
but  he  noted  the  state  had  “screwed  me 
again  and  again  and  again.” 

Although  Bromgard’s  lawsuit  was 
settled  against  Montana  state  officials, 


In  August  2007,  a deputy  clerk  at 
the  Ninth  Circuit  Court  of  Ap- 
peals in  San  Francisco  was  fired  after  an 
investigation  revealed  she  had  a personal 
relationship  with  a prisoner  who  flooded 
the  courts  with  legal  filings. 

Federal  prisoner  William  G.  Moore  was 
convicted  in  October  1995  on  conspiracy, 
methamphetamine  and  money  launder- 
ing charges  in  Washington  State.  He  was 
sentenced  to  life  imprisonment  due  to  his 
prior  criminal  history  and  incarcerated  at  a 
federal  prison  in  Sheridan,  Oregon. 

In  the  years  since  his  conviction, 
Moore  has  filed  more  than  two  dozen  ap- 
peals and  other  filings  in  federal  courts  in 
Oregon  and  Washington,  proclaiming  his 
innocence  and  claiming  he  was  wrongfully 
convicted. 

Moore  has  also  been  a frequent  filer 
in  the  Ninth  Circuit,  where  deputy  court 
clerk  Jane  Cross,  57,  handled  filings  in 
his  cases  beginning  in  2000.  At  some 
point  Cross  and  Moore  began  a personal 
relationship  - writing,  calling  and  even 
visiting  at  FCI  Sheridan. 

The  government  trained  its  crosshairs 
on  Cross  in  June  2007  after  she  filed  a 
complaint  with  the  Washington  State  Bar 
Association  against  U.S.  Attorney  Kurt 
Hermanns.  The  bar  complaint  accused 
Hermanns  of  committing  perjury  in  his 
1995  prosecution  of  Moore. 

Cross  was  accused  of  violating  her 
oath  to  remain  impartial  in  carrying  out 
her  official  duties  by  filing  the  complaint 
on  Moore’s  behalf.  The  U.S.  Attorney’s 
office  in  Seattle,  Washington  responded 
to  the  bar  complaint  by  investigating 
whether  Moore  had  tried  to  influence  or 


it  continues  against  Yellowstone  County 
defendants.  Those  claims  allege  the 
county  violated  his  right  to  effective  legal 
counsel  and  failed  to  properly  hire  and  su- 
pervise attorneys  who  represent  indigent 
defendants.  A trial  has  been  scheduled 
for  March  2009.  See:  Bromgard  v.  State 
of  Montana , U.S.D.C.,  D.  Mt.,  Case  No. 
CV-05-32-BLG-RFC-CSO.  P 

Additional  sources:  Billings  Gazette,  As- 
sociated Press 


intimidate  Cross,  since  it  was  unusual  for 
a court  clerk  to  take  such  personal  inter- 
est in  a case. 

Federal  judge  Robert  Lasnik  ordered 
the  Bureau  of  Prisons  (BOP)  to  provide 
information  about  contacts  between  Cross 
and  Moore.  The  BOP  dutifully  turned  over 
recordings  of  243  telephone  conversations 
from  January  2007  through  the  end  of  July 
2007,  almost  daily  letters  from  Cross  to 
Moore  since  November  2006,  and  a visitor 
log  revealing  that  Cross  had  visited  Moore 
at  FCI  Sheridan  several  times  in  2007. 

The  conversations  and  letters  con- 
tained expressions  of  affection  and 
intimacy;  they  also  indicated  that  Cross 
had  assisted  Moore  with  his  legal  plead- 
ings and  contacted  other  court  officials 
on  his  behalf,  according  to  the  U.S.  At- 
torney’s office. 

The  BOP  prohibited  Cross  from 
visiting  the  facility  and  blocked  further 
phone  calls  between  her  and  Moore.  In 
response,  Cross  wrote  to  Sheridan’s  as- 
sistant warden  in  August  2007,  stating  her 
communications  with  Moore  had  been 
“closely  and  thoroughly  monitored  and 
scrutinized,”  and  saying  “at  no  time  have 
I compromised  the  security  or  integrity  at 
FCI  Sheridan.” 

Cross  said  she  found  the  suggestion 
that  Moore  had  attempted  to  influence 
or  intimidate  her  ridiculous,  noting  they 
had  a “personal”  relationship.  She  main- 
tained she  had  done  nothing  wrong,  but 
officials  at  the  Ninth  Circuit  apparently 
felt  otherwise.  FI 

Sources:  The  Associated  Press,  Post- 
Intelligencer 


Court  Clerk  Fired  for  Relationship  with 
Prisoner;  Bar  Complaint  Against 
Federal  Prosecutor  Exposed  Relationship 
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United  Kingdom  Creates  Foreigner  Only  Prisons 

by  David  Reutter 


In  mid-2007,  the  United  Kingdom 
(UK)  designated  two  detention 
facilities  to  be  occupied  solely  by  foreign 
national  prisoners.  If  the  plan  is  success- 
ful, the  government  intends  to  expand  the 
practice  beyond  the  Bullwood  Hall  and 
Canterbury  prisons. 

The  move  comes  as  the  proportion 
of  foreign  prisoners  to  English  prisoners 
continues  to  increase.  There  are  11,300 
foreigners  who  face  deportation  after  they 
complete  their  sentences  among  the  UK’s 
prison  population  of  83,000. 

The  so-called  “specialist  prisons”  aim 
to  provide  better  services  to  incarcerated 
foreign  nationals.  Due  to  language  and 
cultural  barriers,  prison  officials  had 
reported  difficulty  in  providing  care  to 
mentally  ill  foreign  prisoners.  It  was  hoped 
that  by  having  all  foreign  nationals  in  one 
place  rather  than  spread  throughout  the 
prison  system,  services  could  be  improved 
to  meet  their  needs. 

The  government  itself  will  also  ben- 
efit. Officials  from  the  UK’s  Border  and 
Immigration  Agency  hope  to  identify 
each  prisoner’s  immigration  issues  so  as  to 
hasten  their  deportation.  In  2007,  approxi- 
mately 4,000  foreigners  were  deported 
after  being  discharged  from  prisons  in 
Scotland,  Northern  Ireland,  England  and 
Wales.  This  year,  2,400  have  been  deported 
as  of  June  2008. 

The  deportations  are  deemed  neces- 
sary because  “the  prison  estate  is  bursting 
at  the  seams,”  said  Nick  Herbert,  Shadow 
Secretary  of  State  for  Justice,  who  hopes 
to  remove  all  of  the  UK’s  foreign  prison- 
ers. “If  the  Government  kept  its  promise 
to  deport  them,  there  would  be  extra  space 
in  our  jails  and  no  reason  to  release  other 
prisoners  early.” 

The  issue  is  also  one  of  political 
importance.  In  2006,  Home  Secretary 
Charles  Clarke  resigned  after  it  was 
learned  that  1,023  foreign  national  prison- 
ers, including  some  convicted  of  serious 
crimes,  had  not  been  deported  after  they 
were  released. 

The  foreigner-only  prison  plan  has 
had  a rocky  start.  The  BBC  reported  that 
foreign  nationals  discharged  from  the 
Bullwood  Hall  facility  were  not  provided 
with  adequate  pre-release  services,  since 
prison  officials  had  incorrectly  assumed 
they  would  be  deported.  However,  many 
of  the  prisoners  were  not  subject  to  depor- 


tation because  they  had  short  sentences, 
long-established  residence  in  the  UK,  or 
were  European  Union  nationals  who  have 
different  deportation  rules. 

Further,  the  prison’s  immigration 
team  was  described  as  “unsettled,  relative- 
ly inexperienced  and  poorly  equipped”  in 


"I  wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

~J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


a June  2008  report  by  the  Chief  Inspector 
of  Prisons,  which  noted  the  facility  was 
converted  to  house  foreign  nationals  on 
short  notice  and  with  little  guidance.  FJ 

Sources:  The  Times,  The  Telegraph, 
BBC 


"PrisonCaiis  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~J.  Sax,  KS 

1 wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls:  PrisonCallsOnline! 


PrisonCallsOnline 


TIRED  OF  EXPENSIVE  COLLECT  CALLS 
AND  OUTRAGEOUS  PHONE  BILLS? 

We  can  help  with  Prepaid  Collect  Prison  Calls! 

We  service  most  local,  state  and  federal  facilities  nationwide. 
We  can  send  your  collect  calls  to  your  CELL  PHONE,  your 
blocked  home  number  or  even  overseas. 

We  offer  fast  activations  and  24/7  Internet  account  access 
Ask  us  how  you  may  save  by  sharing  a line  with  a relative. 


1-888-925-1 400 

www.prisoncallsonline.com 
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CMS  Found  Liable  for  Inadequate  Hep  C Medical 
Care  of  Delaware  Prisoner 


The  federal  district  court  in  Dela- 
ware has  held  that  Correctional 
Medical  Services  (CMS),  the  medical  pro- 
vider for  the  Delaware  Department  of 
Corrections  (DDOC),  was  deliberately 
indifferent  to  a prisoner’s  medical  needs. 
The  ruling  should  come  as  no  surprise 
to  PLN  readers,  as  PLN  has  previously 
featured  the  “obviously  inadequate”  medi- 
cal care  provided  to  DDOC  prisoners  by 
CMS.  [See:  PLN,  Dec.  2005,  p.l] 

This  civil  rights  action  was  initiated 
and  prosecuted  pro  se  by  DDOC  pris- 
oner Richard  Turner,  who  alleged  that 
inadequate  medical  care  at  the  Delaware 
Correctional  Center  violated  his  Eighth 
and  Fourteenth  Amendment  rights.  The 
district  court  had  previously  dismissed 
claims  against  CMS  doctors  due  to 
Turner’s  failure  to  serve  them.  Before  the 
court  were  summary  judgment  motions 
filed  by  both  Turner  and  the  remaining 
defendants. 

The  court  granted  the  state  defendants’ 
motion,  allowing  only  the  claims  against 
CMS  to  proceed.  At  issue  were  medical 
services  rendered  by  CMS  from  July  1, 
2000  until  June  30, 2002.  The  court  further 
limited  that  time  period  by  granting  CMS 
summary  judgment,  in  part,  to  provide 
for  a two-year  statute  of  limitations.  Since 
Turner’s  lawsuit  was  not  filed  until  October 
1 , 2002,  he  could  only  pursue  claims  arising 
after  October  1,  2000. 

The  heart  of  Turner’s  claim  centered 
on  Interferon  injections  he  received  three 
times  each  week  for  a seven-month  period 
to  treat  his  Hepatitis  C.  Turner  started 
Interferon  treatment  on  December  17, 
2001. 

According  to  Turner,  the  treatment 
began  when  “one  morning  out  of  the 
blue  a nurse  came  in  at  4:00  a.m.,  gave 
me  a syringe  with  Interferon  and  said 
your  Interferon/Ribivirin  treatment  starts 
today  and  handed  me  the  syringe.  I asked 
do  I have  to  inject  the  vein  and  was  told 
no,  that  could  kill  me,  but  to  lift  up  some 
skin  and  inject  under  the  skin.”  Turner 
went  on  to  state  that  “three  days  a week 
for  seven  months  nurses  watched  me  inject 
the  same  area  and  never  told  me  you  do 
not  inject  the  same  area  over  and  over  with 
chemotherapy.” 

Turner  provided  the  court  with 
Interferon  product  information.  As  to 
administration,  it  said  “a  patient  should 
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self-inject  ...  only  if  the  physician  deter- 
mines that  it  is  appropriate  and  the  patient 
agrees  to  medical  follow-up  as  necessary 
and  training  in  proper  injection  techniques 
has  been  given  to  him.”  The  information 
sheet  further  stated  that  Interferon  should 
not  be  injected  in  the  same  place  all  the 
time,  but  the  injection  site  should  be 
changed  in  a regular  pattern. 

The  court  found  that  Turner  asked 
a most  relevant  question:  “why  in  over  6 
months  of  3 shots  per  week  did  not  one 
CMS  employee  stop  me  from  injecting  the 
same  spot?”  The  court  held  it  was  “evident 
from  the  continual  failure  to  oversee  the 
administration  of  Interferon  therapy  that 
CMS  healthcare  policies  either  failed  to 
address  the  immediate  needs  of  inmates 
with  the  serious  medical  condition  of 
Hepatitis  C or  that  it  simply  turned  a 
‘blind  eye  to  an  obviously  inadequate 
practice’  that  was  likely  to  result  in  the 
violation  of  constitutional  rights.” 

The  district  court  granted  judgment 


The  Vermont  Department  of 
Corrections  (VDOC)  settled  a 
religious  discrimination  lawsuit  brought 
by  a former  prisoner  claiming  he  had  been 
denied  traditional  food  for  Jewish  holidays 
that  had  been  donated  by  an  outside  phil- 
anthropic organization. 

Gordon  Bock,  53,  was  incarcerated  in 
VDOC  between  October  2004  and  May 
2005  for  domestic  abuse  charges.  During 
that  period,  he  tried  to  practice  his  Jewish 
faith  by  lighting  candles  for  the  eight  days 
of  Hanukkah  and  by  gaining  sacramental 
food  donations  from  Aleph  Institute,  a 
Florida-based  group  that  supports  needy 
Jews  in  prisons,  mental  institutions,  and 
the  military.  VDOC  denied  candles, 
permitting  only  an  electric  candelabra 
(Menorah).  Additionally,  VDOC  blocked 
his  receipt  of  all  religious  food  donations, 
including  Kosher  for  Passover  food  that 
Bock  needed  to  properly  observe  that 
religious  event. 

After  exhausting  administrative  rem- 
edies, Bock  sued  VDOC  under  42  U.S.C. 
§§  1983  and  2000bb,  alleging  violation  of 
his  First  Amendment  rights  to  freedom 
of  religious  practice.  He  sought  damages 
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to  Turner  on  the  Interferon  injection  issue 
only.  It  ordered  the  parties  to  brief  the 
issue  of  damages.  Turner’s  injuries  con- 
sisted of  contracting  Methicillin-Resistant 
Staphylococcus  Aureus  (MRSA)  at  the 
injection  site,  “which  went  undiagnosed 
and  cultured  for  over  three  years.”  See: 
Turner  v.  Correctional  Medical  Services, 
479  F.Supp.2d  453  (D.  Del  2007). 

On  July  17,  2007  the  court  ruled 
on  the  defendants’  motion  to  alter  or 
amend  the  judgment,  holding  that  expert 
testimony  regarding  the  need  to  train 
Turner  to  rotate  the  injection  site  was  not 
required.  The  motion  to  alter  or  amend 
was  therefore  denied.  See:  Turner  v.  Cor- 
rectional Medical  Services,  494  F.Supp.2d 
281  (D.Del.,  2007). 

The  case  subsequently  settled  for  a 
confidential  amount  in  December  2007; 
Turner  was  represented  in  the  post- 
judgment stage  of  the  litigation  by  Jeffrey 
Martin  of  the  Wilmington  firm  of  Martin 
& Wilson,  PA.  F* 


as  well  as  injunctive  relief  against  further 
denials  of  or  limitations  on  his  religious 
practice  in  VDOC.  In  November  2007, 
U.S.  Magistrate  Judge  Jerome  Nieder- 
meier  rejected  dismissal  of  the  case  when 
he  found  that  Bock  “ha[d]  produced 
enough  evidence  to  make  a reasonable 
inference  of  malice.”  On  March  21,  2008, 
Bock  and  VDOC  stipulated  to  a dismissal 
of  the  suit  upon  payment  of  $25,000.  The 
stipulation  added  that  “Aleph  Institute  is 
an  appropriate  supplier  of  kosher  food 
and  Jewish  religious  articles  for  Jewish 
inmates  in  Department  facilities  pursuant 
to  the  Department’s  policies  on  Religious 
Observances.” 

Earlier,  VDOC  had  drafted  new  regu- 
lations on  religious  observances  that  “had 
been  well  received”  by  prisoners,  staff  and 
the  faith  communities.  VDOC  denied  that 
these  changes  were  the  result  of  Bock’s 
suit.  Vermont  Assistant  Attorney  General 
Kurt  Kuehl  stated  only  that  settlement 
was  preferable  to  “the  uncertainties  and 
expenses  inherent  in  a jury  trial.” 

Bock  has  still  has  two  unrelated 
suits  pending  against  VDOC.  Bock’ 
was  represented  by  Montgomery  at- 
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Vermont  DOC  Settles  Religious  Practice 
Denial  Suit  For  $25,000 


torney  Barry  Kade.  See:  Bock  v.  Gold,  posted  on  PLN’s  website. 
U.S.D.C.  (D.  VT)  No.  1:05-CV-151.  The 

complaint  and  settlement  in  this  case  are  Other  source:  Associated  Press 

New  York  Man  Wins  $640,000  for 
Unjust  Incarceration 


The  state  of  New  York  has  agreed 
to  pay  $640,000  to  a man  who 
it  unjustly  incarcerated  for  five  years  to 
dismiss  the  lawsuit  he  filed  after  his  con- 
victions were  vacated  because  the  evidence 
clearly  indicated  that  he  wasn’t  involved  in 
the  robbery  precipitating  his  convictions 
and  incarceration. 

In  January  of  1994,  several  men 
robbed  the  owners  of  a grocery  store  in 
Brooklyn,  New  York.  A couple  of  months 
later,  John  Vera,  who  lived  in  the  neighbor- 
hood, was  arrested  after  one  of  the  owners 
identified  him  as  one  of  the  men  involved 
in  the  robbery  when  he  went  into  the  store 
to  buy  a snack.  He  was  tried  and  convicted 
of  participating  in  the  robbery,  and  he  was 
sent  to  prison  for  six-to-eighteen  years  on 
February  6,  1995. 

Vera  was  released  from  the  Arthur 
Kill  Correctional  Facility  on  February 
10, 2000  after  his  convictions  were  vacated 
in  a habeas  corpus  proceeding  because, 


after  testimony  from  some  of  those  who 
were  also  convicted  of  the  robbery  testi- 
fied that  they  didn’t  know  him,  and  the 
victims’  testimony  made  it  clear  that  he 
was  wrongly  identified  as  one  of  the  rob- 
bers. The  Court  found  that  the  same  was 
clear  and  convincing  evidence  that  Vera 
couldn’t  have  been  one  of  the  robbers  and 
vacated  all  of  Vera’s  convictions.  He  then 
filed  suit  in  state  court  under  § 8-b  of  New 
York’s  Unjust  Conviction  and  Imprison- 
ment Act  (Act). 

On  May  5,  2008,  Judge  Alan  Marin, 
of  the  New  York  Court  of  Claims  at  New 
York  City  found  that  the  evidence  result- 
ing in  Vera’s  conviction  satisfied  the  Act’s 
requirements  for  assigning  liability  to  the 
state  for  his  unjust  convictions  and  incar- 
ceration. Before  the  Court  could  rule  on 
the  amount  of  liability  the  state  agreed  to 
pay  Vera  $640,000  to  voluntarily  dismiss 
the  suit.  See:  Vera  v.  New  York , Court  of 
Claims,  Case  No.  102187  (2008).  P 
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Fifth  Circuit:  Texas  Prisoners  Cannot  be  Disciplined  for 
Trust  Fund  Deposits  Initiated  by  Others 


The  Fifth  Circuit  Court  of  Appeals 
held  that  prison  officials  must  in- 
troduce evidence  that  a prisoner  participated 
in  a monetary  transfer  before  they  can  dis- 
cipline him  for  trafficking  and  trading  due 
to  third-party  trust  fund  deposits. 

Hubert  Earl  Teague,  a Texas  state 
prisoner,  filed  a petition  for  writ  of  habeas 
corpus  challenging  disciplinary  charges 
filed  against  him  that  led  to  a loss  of  good 
conduct  time  credits.  Teague  was  found 
guilty  of  a Code  15.0  disciplinary  offense, 
which  was  based  upon  his  having  received 
$225  that  another  prisoner,  Melvin  Jor- 
dan, arranged  for  a third  party  to  deposit 
in  Teague’s  trust  fund  account. 

The  offense  report  specified  that  Jor- 
dan had  the  money  placed  on  Teague’s 
account  to  pay  for  legal  work  that  Teague 
had  done  for  him.  The  offense  report, 
a copy  of  the  $225  cashier’s  check  and 
Teague’s  trust  fund  transaction  records 
were  introduced  into  evidence.  Jordan 
testified  that  he  had  the  money  placed 
on  Teague’s  account.  Teague  testified 
that  he  had  no  knowledge  of  and  did  not 
participate  in  the  deposit  of  the  funds. 
Teague  was  found  guilty.  He  exhausted  his 
step  one  and  two  grievances,  then  filed  a 
federal  petition  for  writ  of  habeas  corpus 
challenging  the  disciplinary  hearing. 

The  district  court  appointed  Dallas  fed- 
eral public  defender  Jason  Douglas  Hawkins 
to  represent  Teague.  It  then  held  an  evidentiary 
hearing  and  found  there  was  no  evidence  to 
support  the  guilty  finding.  The  court  granted 
relief.  However,  the  defendants  filed  a Rule 
59(e)  motion  requesting  reconsideration,  al- 
leging that  the  30-day  loss  of  good  conduct 
time  was  de  minimus  - an  injury  too  slight  to 
be  granted  due  process  protection. 

The  court  granted  the  motion  and 
dismissed  the  petition  on  the  basis  of 
the  injury  being  de  minimus.  See:  Teague 
v.  Dretke , 384  F.Supp.2d  999  (N.D.  Tex. 
2005).  Teague  appealed. 

The  Fifth  Circuit  noted  the  district 
court’s  decision  was  understandable  as  it 
flowed  from  dictum  in  two  previous  Fifth 
Circuit  opinions  which  indicated  a small 
loss  of  good  time  might  be  de  minimus.  The 
appellate  court  held  that  because  Teague 
was  entitled  to  mandatory  supervision 
release,  he  had  a liberty  interest  protected 
by  due  process  in  all  of  his  good  conduct 
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by  Matthew  T.  Clarke 

time  credits.  The  Fifth  Circuit  also  held 
that  the  expectation  of  early  release  and 
due  process  protection  for  good  conduct 
time  credits  extended  to  post-Sept.  1, 1996 
discretionary  mandatory  release. 

Repudiating  the  dictum  in  Malchi  v. 
Thaler , 21 1 F.3d  953  (5th  Cir.  2000)  and  Rich- 
ards v.  Dretke , 394  F.3d  291  (5th  Cir.  2004), 
which  indicated  there  might  be  an  amount 
of  good  time  credit  loss  that  was  de  minimus , 
the  Fifth  Circuit  held  that  due  process  must 
be  afforded  to  prisoners  no  matter  how  few 
credits  are  forfeited.  The  opinion  listed  15 
Texas  federal  district  court  cases  that  had 
been  wrongly  decided  on  this  issue. 

The  appellate  court  rejected  the  de- 


Butte  County,  California  officials 
settled  a decade-old  $1.2  mil- 
lion lawsuit  brought  by  a former  county 
jail  deputy  who  blew  the  whistle  on  a 
jailhouse  beating  of  a child  molester  or- 
dered by  three  other  deputies,  and  who 
was  then  subjected  to  a retaliatory  bogus 
prosecution  on  unrelated  charges  that 
he  stole  property  from  the  Butte  County 
Historical  Society.  Paying  $75,000  each 
to  plaintiff  William  Shelton  and  to  his 
attorney,  George  Kezios,  the  tiny  county 
ended  its  own  bleeding  from  over  $100,000 
in  past  legal  expenses  plus  an  estimated 
added  $75,000  if  the  matter  went  to  fed- 
eral trial. 

Shelton,  57,  was  a deputy  at  the 
Butte  County  Jail.  In  the  mid-1990s,  he 
was  one  of  two  deputies  who  went  to  the 
media  with  a report  of  three  other  depu- 
ties’ having  ordered  the  beating  (by  other 
prisoners)  of  accused  Oroville,  California 
child  molester  Randall  Garske.  The  two 
whistleblowers  were  initially  fired  by  then 
Sheriff  Mick  Grey,  but  their  jobs  were 
later  reinstated  and  they  were  allowed  to 
take  stress  disability  retirements.  Prosecu- 
tion of  the  three  accused  guards  dissipated 
after  one  took  a deal  for  a lesser  misde- 
meanor charge  and  the  federal  criminal 
charges  of  assault  under  color  of  author- 
ity failed  for  insufficient  evidence. 
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fendants’  claim  that  the  Code  15.0  offense 
involved  strict  liability  and  thus  did  not 
require  the  knowledge  of  the  party  receiv- 
ing the  funds.  The  disciplinary  proceeding 
proved  Jordan  made  an  unauthorized  de- 
posit. It  did  not  prove  that  Teague  knowingly 
had  any  part  in  the  transaction.  Therefore, 
Teague  could  not  be  punished  for  it.  The  case 
was  returned  to  the  district  court  with  in- 
structions to  reinstate  the  original  judgment 
granting  relief.  See:  Teague  v.  Quarterman , 
482  F.3d  769  (5th  Cir.  2007).  FI 

Additional  Source:  Huntsville,  Texas  At- 
torney Yolanda  M.  Torress  ( analysis  dated 
04-09-07) 


Subsequent  to  his  whistle  blowing, 
Shelton’s  home  was  searched  by  deputies 
on  suspicion  of  receiving  stolen  property. 
The  items  were  relics  of  early  California, 
which  he  was  accused  of  having  taken 
from  the  local  Historical  Society,  where  he 
volunteers.  Shelton  asserted  that  some  of 
the  items  were  heirlooms  handed  down  in 
his  family  through  the  generations,  which  he 
claimed  he  proved  in  court.  Other  items  were 
given  to  him  by  a now-deceased  curator 
of  the  Society  for  safekeeping.  All  charges 
of  wrong-doing  were  dismissed  after  two 
criminal  trials  resulted  in  hung  juries. 

Shelton  then  sued  the  County  for 
emotional  distress  on  the  theory  of 
retaliation  for  his  whistle  blowing.  The 
protracted  litigation,  after  10  years  of 
delays,  was  looking  harder  and  harder 
to  beat,  what  with  witness  memories 
and  availability  declining  over  time.  In 
settling  the  suit  without  a third  criminal 
trial,  Shelton  agreed  to  return  to  the  So- 
ciety six  items  (including  a long-barreled 
rifle,  powder  horn  and  American  Indian 
basket)  pending  his  arrangement  with  the 
Society  and  a federal  judge  to  later  have 
them  returned  to  him.  See:  Shelton  v.  Butte 
County,  U.S.D.C.  (E.D.  Cal.)  Case  No. 
2:97-cv-01309-  MCE-EFB.  ¥* 

Other  source:  Enterprise-Record. 
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Whistle-blowing  California  Sheriff’s  Deputy 
Settles  Retaliation  Suit  For  $150,000 

by  John  E.  Dannenberg 


“Special  Circumstances”  Justify  Non-Exhaustion  in  Second  Circuit 


The  Second  Circuit  Court  of  Ap- 
peals has  excused  a New  York 
prisoner’s  failure  to  exhaust  available 
administrative  remedies  under  the  Prison 
Litigation  Reform  Act  (PLRA).  The  court 
found  that  prison  officials’  erroneous  re- 
fusal to  investigate  a claim,  and  frustration 
of  administrative  review  of  the  error,  con- 
stituted “special  circumstances”  justifying 
non-compliance  with  the  PLRA. 

On  June  9,  2000,  New  York  prisoner 
Hardy  Brownell  was  found  in  possession 
of  photographs,  social  security  numbers 
and  identification  cards  of  several  guards. 
Brownell’s  photo  was  on  three  of  the 
identification  cards. 

Brownell  was  transferred  to  another 
prison  that  same  day.  He  was  again  trans- 
ferred on  July  14, 2000  and  September  16, 
2000.  At  the  time  of  the  initial  transfer 
Brownell  had  fourteen  bags  of  property, 
but  by  September  16,  2000  he  had  only 
three  bags.  He  claimed  that  his  missing 
property  included  legal  materials. 

On  September  1 8, 2000,  Brownell  filed 
a claim  related  to  the  missing  property;  a 
claim  number  was  assigned  and  an  inves- 
tigation was  conducted.  On  November  14, 
2000,  a Deputy  Superintendent  denied  the 
claim  for  lack  of  documentation. 

Brownell  could  have  appealed  the 
denial  of  the  claim.  Instead  of  appeal- 
ing, however,  at  the  direction  of  an 
Inmate  Grievance  Program  Supervisor, 
on  December  10,  2000  Brownell  filed  a 
grievance  seeking  an  investigation  into 
the  lost  property.  Brownell  pursued  his 
grievance  through  all  three  steps  of  the 
DOC’s  grievance  process.  The  grievance 
was  denied,  citing  the  November  14, 2000 
denial  of  his  property  claim  and  his  failure 
to  appeal  that  decision. 

Brownell  subsequently  brought  suit  in 
federal  court,  alleging  the  defendants  had 
intentionally  failed  to  document  and  ac- 
count for  his  property  in  retaliation  for  his 
cooperation  with  the  Inspector  General’s 
Office  and  his  possession  of  unauthorized 
documents.  He  asserted  a denial  of  access 
to  the  courts  claim. 

While  the  action  was  pending  in  the 
district  court,  on  August  18,  2004,  the 
Second  Circuit  “fashioned  a three-part 
inquiry  ‘appropriate  in  cases  where  a pris- 
oner plaintiff  plausibly  seeks  to  counter 
defendants’  contention  that  the  prisoner 
has  failed  to  exhaust  available  administra- 
tive remedies  as  required  by  the  PLRA.’” 
See:  Hemphill  v.  New  York , 380  F.3d  680 


(2nd  Cir.  2004).  That  inquiry  recognizes 
that  “in  some  cases  ‘special  circumstances’ 
may  justify  a prisoner’s  failure  to  comply 
with  administrative  procedural  require- 
ments.” Giano  v.  Goord , 380  F.3d  670 
(2nd  Cir.  2004).  The  dissenting  Justices 
in  Woodford  v.  Ngo,  126  S.Ct.  2378,  165 
L.Ed.2d  368  (2006)  recently  cited  the 
Giano  inquiry  as  the  proper  framework 
to  apply  in  exhaustion  cases. 

On  November  8, 2004,  the  district  court 
granted  the  defendants’  motion  for  sum- 
mary judgment,  finding  that  Brownell  had 
failed  to  exhaust  as  required  by  42  U.S.C. 
§ 1997e  (a)  of  the  PLRA.  The  Second  Cir- 
cuit reversed,  noting  that  it  had  “drawn  an 
analogy  between  the  contents  of  an  admin- 
istrative grievance  and  notice  pleading.”  The 
court  explained  that  “‘the  grievant  need  not 
lay  out  the  facts,  articulate  legal  theories,  or 
demand  particular  relief.  All  the  grievance 
need  do  is  object  intelligibly  to  some  asserted 
shortcoming.’”  Johnson  v.  Testman , 380  F.3d 
691,  697  (2nd  Cir.  2004)  (quoting  Strong  v. 
David , 297  F.3d  646,  650  (7th  Cir.  2002)). 
That  being  said,  “the  grievance  may  not  be 
so  vague  as  to  preclude  prison  officials  from 
taking  appropriate  measures  to  resolve  the 
complaint  internally.” 

The  appellate  court  had  “little 
difficultly  concluding  that  Brownell’s 
grievance  did  not  sufficiently  allege  inten- 
tional misconduct.”  However,  applying 
Hemphill , the  court  agreed  that  “special 
circumstances  justified”  Brownell’s  non- 
exhaustion. The  Second  Circuit  found  that 
“no  efforts  were  made  to  locate  Brownell’s 
property,”  and  his  “decision  to  abandon 
his  reimbursement  claim  and  pursue  a 
grievance  instead  is 
directly  traced  to  a 
prison  official’s  ad- 
vice to  Brownell  to 
follow  that  course.” 

Therefore,  un- 
der those  special 
circumstances,  the 
appeals  court  con- 
cluded that  it  could 
“hardly  impute  the 
frustration  of  ad- 
ministrative review 
to  Brownell,”  and 
reversed  the  lower 
court’s  order.  See: 

Brownell  v.  Krom , 

446  F.3d  305  (2nd 
Cir.  2006). 

Upon  remand, 


on  June  6,  2007  the  district  court  denied 
the  defendants’  motion  for  summary  judg- 
ment on  other  asserted  grounds,  including 
qualified  immunity  and  a claim  that 
Brownell  was  not  prejudiced  by  the  loss  of 
legal  materials  in  his  property.  The  district 
court  noted  that  “an  explanation  of  what 
did  happen  to  plaintiff’s  lost  property 
would  go  a long  way  towards  the  resolu- 
tion of  this  case.”  See:  Brownell  v.  Krom , 
USDC  SD  NY,  Case  No.  01-cv-6568- 
LMM  (2007),  2007  WL  1670168.  F* 
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Retaliation  Claim  Not  Barred  by  Heck 


The  Sixth  Circuit  Court  of  Appeals 
has  held  a prisoner’s  42  U.S.C.  § 
1983  action  is  not  barred  when  a victory 
for  the  prisoner  “would  have  at  most  the 
potential  to  decrease  his  period  of  deten- 
tion,” in  a case  where  the  prisoner  “alleged 
adequately  the  elements  of  a First  Amend- 
ment retaliation  claim.” 

This  action  was  filed  by  Michigan 
prisoner  Jerald  Thomas,  who  is  impris- 
oned at  Baraga  Maximum  Correctional 
Facility.  The  appellate  court  found  the 
accounts  of  the  facts  at  issue  varied  widely. 
According  to  Thomas,  “Corrections  Of- 
ficer Eby”  kicked  his  cell  door  at  1:30 
a.m.  on  October  23,  2003.  After  Thomas 
awakened,  Eby  told  Thomas  she  was  go- 
ing to  “teach  [him]  a lesson”  for  writing  a 
grievance  against  a guard  named  Grieke. 
She  also  said,  “You  people  are  as  dumb  as 
you  look,”  which  Thomas  took  as  a slur 
against  African-Americans. 

Eby,  however,  contended  that  Thomas 
was  already  awake  and  “was  standing  in  the 
observation  window  with  his  penis  exposed 
masturbating.”  She  took  the  act  as  an  at- 
tempt to  “degrade”  her.  Eby  wrote  Thomas 
a Major  Misconduct  Report.  The  next  day, 
Thomas  wrote  a grievance.  At  a hearing, 
Thomas  was  found  guilty  of  “intentionally 
exposing  his  sexual  organ  to  officer  Eby.” 
Thomas’  grievance  was  denied. 

Thomas  attempted  to  challenge  the 
misconduct  report  in  state  court,  but  be- 
cause he  failed  to  pay  a partial  filing  fee 
the  court  dismissed  the  action.  Thomas 
then  filed  his  civil  rights  action  in  federal 
court.  That  court  granted  Eby’s  motion  to 
dismiss,  and  Thomas  appealed. 

On  appeal  Eby  argued  the  Rooker- 
Feldman  doctrine  barred  Thomas’  claim. 
That  doctrine  deprives  federal  courts 
of  jurisdiction  over  “cases  brought  by 
state-court  losers  complaining  of  injuries 
caused  by  state-court  judgments  rendered 
before  the  district  court  proceedings  com- 
menced and  inviting  district  court  review 
and  rejection  of  those  judgments.”  Courts 
apply  the  doctrine  “only  when  a plaintiff 
complains  of  injury  from  the  state  court 
judgment  itself.”  Thomas  complained  of 
injury  from  retaliation,  not  from  a state 
court  judgment.  Thus  the  doctrine  did  not 
apply,  the  Sixth  Circuit  found. 

The  Court  then  had  to  determine  if 
Thomas’  § 1983  claim  was  an  evasion  of 
the  habeas  exhaustion  requirement  when 
challenging  the  duration  of  confinement. 
See:  Heck  v.  Humphrey , 512  U.S.  477 


(1994)  and  Edwards  v.  Balisok , 520  U.S. 
641  (1997).  The  Sixth  Circuit  determined 
this  case  was  more  properly  viewed  under 
Wilkinson  v.  Dotson , 544  U.S.  74  (2005). 

Under  Dotson , a § 1983  action  can  be 
pursued  when  the  claim  has  only  a potential 
effect  on  the  amount  of  time  a prisoner 
serves,  and  the  habeas  bar  does  not  apply. 
The  appeals  court  held  that  under  Michi- 
gan law,  disciplinary  credits  “are  explicitly 
tied  to  a prisoner’s  parole  eligibility  date 
and  discharge  date  . . . thus,  credits  do  not 
determine  when  a sentence  expires  or  is 
completed,  but  only  when  a prisoner  is 
subject  to  parole  or  discharge.”  Since  his 


A hit  man  with  20  cold-blooded 
murders  under  his  belt,  but  who 
turned  government  informant  to  expose 
a dirty  FBI  agent,  was  released  from  a 
Massachusetts  state  prison  in  2007  after 
serving  only  12  years.  To  help  him  get 
on  his  feet,  the  U.S.  Drug  Enforcement 
Agency  (DEA)  paid  him  $20,000  in  “gate 
money.” 

John  Martorano,  now  67,  cut  a deal 
in  1998  while  up  on  federal  racketeering 
charges  and  turned  informant  to  expose 
FBI  agent  John  Connolly,  Jr.  on  h is  rack- 
eteering career.  Martorano ’s  testimony 
helped  expose  the  dirty  relationship  with 
the  FBI  and  resulted  in  major  murder 
indictments  against  James  “Whitey” 
Bulger  and  Stephen  “The  Rifleman” 
Flemmi.  Martorano,  Bulger  and  Flemmi 
had  committed  execution  murders  - eight 
in  the  1960s,  ten  in  the  1970s  and  two 
more  in  1981  and  1982.  Federal  authori- 
ties were  only  able  to  get  to  Bulger  and 
Flemmi  by  first  getting  to  Connolly,  the 
inside  FBI  con.  Connolly  was  convicted 
and  sentenced  to  10  years  for  racketeer- 
ing and  presently  faces  trial  in  Florida 
for  allegedly  helping  Bulger,  Flemmi  and 
Martorano  commit  the  1982  murder. 

To  get  to  Bulger  and  Flemmi,  after 
Connolly  fell,  the  DEA  recruited  Mar- 
torano as  a witness  ten  years  ago.  Thus, 
it  appears  that  Martorano  went  to  prison 
and  then  entered  the  in-  prison  witness 
protection  program  to  “earn”  his  way 
out.  At  present,  Flemmi  is  serving  a life 
sentence  but  Bulger  remains  a fugitive  on 


§ 1983  claim  did  not  necessarily  affect  the 
duration  of  his  sentence,  because  prison  of- 
ficials retained  discretion  to  parole  Thomas, 
the  habeas  bar  did  not  apply  to  his  claim. 

The  appeals  court  further  held  that 
Thomas  stated  a retaliation  claim.  First, 
he  properly  asserted  he  had  engaged  in 
protected  activity.  Next  he  showed  adverse 
action  because  of  that  activity.  Finally, 
he  stated  adequate  causation  to  defeat  a 
dismissal  motion. 

Accordingly,  the  District  Court’s  or- 
der of  dismissal  was  reversed.  See:  Thomas 
v.  Eby,  481  F.3d  434  (6th  Cir.  2007),  rehear- 
ing denied.  FI 


the  FBI’s  10-most- wanted  list.  Martorano 
will  testify  against  Bulger  if  and  when  he 
is  captured. 

Martorano’s  preferential  treatment 
has  raised  a storm  of  controversy.  Boston 
attorney  James  Duggan,  who  represents 
the  family  of  the  1982  victim  - a man  lured 
to  Florida  and  executed  by  the  murderous 
Bulger  gang  - wryly  commented  that  Mar- 
torano “did  just  one-half  year  for  each 
murder  plus  was  paid  $1,000  per  head.” 
Martorano’s  attorney  countered  that 
Martorano  had  “contributed  mightily  to 
the  criminal  justice  system.”  Tim  Connors, 
whose  father  was  gunned  down  in  a phone 
booth  in  1975  by  the  trio,  added  that  it  was 
wrong  for  the  government  to  pay  the  killer 
while  refusing  to  pay  victims’  families  in 
civil  suits  brought  over  the  FBI’s  handling 
of  Bulger  and  Flemmi  (who,  in  turn,  were 
also  long  time  FBI  informants). 

Martorano  was  offered  to  be  placed 
on  the  witness  protection  program  upon 
his  release,  but  declined.  If  he  had  taken 
it,  he  would  have  been  supported  for  life 
by  the  government.  Instead,  he  appeared 
on  CBS’s  60  Minutes  in  January  2008  and 
described  his  former  life  as  a killer. 

Martorano  ate  well  over  his  12  years 
in  prison;  he  was  given  a couple  thousand 
dollars  for  his  commissary  account.  How- 
ever, he  has  set  aside  $5,000  of  his  gate 
money  for  income  taxes.  Of  course,  even 
if  he  cheated  on  his  taxes,  the  FBI  might 
be  willing  to  deal  again.  FJ 

Source:  The  Boston  Globe. 


Informant/Hit  Man  In  20  Murders  Released 
After  12  Years;  Paid  $20,000 

by  John  E.  Dannenberg 
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“Defense  of  Another”  Not  Applicable 
to  Prison  Disciplinary  Defense 


The  Seventh  Circuit  Court  of  Ap- 
peals held  that  it  is  no  defense  to 
a prison  disciplinary  charge  for  battery 
that  the  blows  were  struck  to  prevent  the 
further  stabbing  of  a third  person. 

Aaron  B.  Scruggs,  an  Indiana  state 
prisoner,  filed  a federal  habeas  corpus 
action  challenging  his  disciplinary  con- 
viction for  battery  that  resulted  in  loss 
of  credit  time,  reduction  in  credit-time- 
earning  class,  and  three  months  of  solitary 
confinement.  The  undisputed  facts  were 
that  Scruggs  saw  prisoner  Marty  Robbins 
stabbing  prisoner  Richard  Carrizales  and 
intervened  by  striking  Robbins  “a  couple 
of  frantic  hard  hits  with  his  cane,”  caus- 
ing Robbins  to  abandon  the  attack  and 
throw  his  shank  out  a window.  Robbins 
was  subsequently  hospitalized. 

Scruggs  offered  a defense-of-others 
argument  as  his  defense,  which  was  re- 
jected by  the  Conduct  Adjustment  Board 
(CAB)  and  on  subsequent  administrative 
appeals.  The  federal  district  court  denied 
Scruggs’  habeas  petition  on  the  merits  and 
he  appealed. 


The  Seventh  Circuit  held  that  a 
prison  disciplinary  board  is  not  a court 
and  therefore  the  AEDPA’s  deferential 
standard  of  28  U.S.C.  § 2254(d)(1)  does 
not  apply.  Reviewing  the  CAB’s  decision 
de  novo,  the  Seventh  Circuit  held  that 
Scruggs  had  no  substantive  due  process 
right  to  a defense-of-others  claim  in  his 
prison  disciplinary  hearing. 

The  defense-of-others  defense  in 
state  criminal  statutes  cannot  be  used 
to  create  a constitutional  defense-of- 
others  right.  The  CAB  did  not  dispute 
Scruggs’  claim  that  he  struck  Robbins 
to  protect  Carrizales;  it  simply  decided 
that  disciplinary  punishment  was  still 
warranted. 

Scruggs  had  no  fundamental  right  to 
protect  others,  the  appellate  court  found. 
If  he  wanted  to  help  Carrizales  he  should 
have  summoned  a guard,  which  would 
have  been  consistent  with  the  fundamen- 
tal goal  of  reducing  violence  in  prisons. 
The  judgment  of  the  district  court  was 
affirmed.  See:  Scruggs  v.  Jordan , 485  F.3d 
934  (7th  Cir.  2007).  F* 


HARVEY  R.  COX,  MS 
Corrections  Consultant 

(Both  Federal  and  State  Inmates) 
32  years  Correctional  Employment, 
including  Federal,  State,  & Private  Prisons 
(Warden  at  3 Institutions) 

Reasonable  Rates  for 
Assistance  in: 

PSI  Review  Prior  to  Sentencing 
(Impacts  on  Prison  Designation  and 
Programs) 

Prison  Transfers 

Parole  Representation 
(Not  Texas  State  Inmates) 

Prison  Grievances 
(Administrative  Remedies) 

Expert  Witness 

PO  Box  1551 
Weatherford,  TX  76086 
(817)  596-8457 
Fax:  (817)  594-7172 
E-mail:  hrcox@yahoo.com 
www.prisonconsultant.com 


SELF-HELP  LEGAL  GUIDES 


The  2008  SHLG  book  is  the  original  all  in 
one  postconviction  tool  for  Florida 
prisoners.  SHLG  will  guide  you  on  how  to 
acquire  a belated  appeal,  challenge  counsel 
representation  from  a plea,  trial,  sentencing 
and  appeal  illegality  of  sentences,  prison 
disciplinary  convictions,  advance  newly 
discovered  evidence  claims  and  much  more. 
This  inexpensive  miniature  law  library  taps 
more  than  3,000  Florida  and  Federal 
authorities,  categorizes  over  2,000  ground 
summaries,  outlines  example  factual  claims 
and  memorandums  of  law,  and  addresses 
relevant  statutes,  rules,  and  case  law  to 
overcome  virtually  every  situation  a person 
could  face  in  a Florida  Postconviction 
Proceeding.  The  SHLG  book  has  helped 
thousands  and  is  the  key  to  helping  yourself 
gain  postconviction  relief.  Send  $65.00  to: 
Self-Help  Legal  Guides 
P.O.  Box  64 
Windermere,  FL  34786 
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Prisoners  on  Prison  Education:  Your  Knowledge,  Experience  and  Views 
Are  Sought  by  the  Special  Rapporteur  on  Education 


The  Special  Rapporteur  on  educa- 
tion, Vernor  Munoz,  is  to  submit 
a report  on  the  right  to  education  for 
people  in  detention  to  the  United  Nations 
Human  Rights  Council  in  2009. 

Mr.  Munoz,  an  independent  and 
unpaid  expert  appointed  by  the  United 
Nations,  wishes  to  ensure  that  prison- 
ers’ knowledge,  positions  and  ideas  on 
education  in  detention  are  fully  reflected 
in  his  report.  This  can  only  be  ensured  if 
prisoners  themselves  are  involved  in  the 
preparation  of  the  report.  If  you  are  or 
have  been  in  detention  therefore  and  wish 
to  express  your  view  on  the  provision  of 


Arizona:  On  April  19, 2008,  Maricopa 
county  prosecutors  announced  they  were 
seeking  the  death  penalty  against  former 
Maricopa  county  jail  guard  Jeffrey  Ham- 
let, 55,  who  is  accused  of  killing  his  wife. 
The  Maricopa  county  jail  is  run  by  Sheriff 
Joe  Arpaio  and  is  notorious  for  its  brutal- 
ity and  sub  human  conditions. 

Arizona:  On  May  7,  2008,  six  prison- 
ers required  hospital  treatment  due  to 
injuries  in  fights  between  prisoners  at  the 
state  prison  complex  in  Douglas. 

California:  On  April  3,  2008,  three 
unidentified  guards  in  an  office  at  the  state 
prison  in  Tehachapi  were  stabbed  by  two 
unidentified  prisoners  who  are  members  of 
the  Surenos  prison  gang.  The  state’s  entire 
prison  system  was  locked  down  as  a result. 

Colorado:  On  May  7,  2008,  El  Paso 
county  district  attorney  John  Newsome 
apologized  after  a local  television  station 
filmed  him  drinking  8 beers  in  a five  hour  pe- 
riod before  driving  home  in  a county  owned 
vehicle.  Assistant  district  attorney  Amy  Mul- 
laney  drank  six  beers  with  him  during  the 
same  period.  Both  denied  driving  drunk. 

Denmark:  On  March  13,  2008,  four 
guards  at  the  Nyborg  prison  were  hos- 
pitalized with  minor  injuries  after  eating 
a cake  given  to  them  by  prisoners  which 
was  laced  with  unspecified  drugs.  Prison 
spokesperson  Lars  Siegumfeldt  said 
guards  would  not  be  suspicious  of  receiv- 
ing a cake  from  prisoners.  “Inmates  bake 
cakes  every  day,”  he  said. 

Florida:  On  Mayl5,  2008,  Scott 
Wynkoop,  43,  had  his  weekend  in  jails 
sentence  of  180  days  converted  into  a 
straight  168  day  jail  sentence  after  he 
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the  right  to  education  in  detention,  Mr. 
Munoz  would  welcome  hearing  from 
you. 

As  every  person  has  a right  to  edu- 
cation and  every  person  has  specific 
educational  experiences  and  needs,  he 
wishes  to  hear  from  men,  women  and  chil- 
dren in,  or  previously  in  detention,  from 
all  global  regions  including  those  with 
disabilities  and  those  without;  from  dif- 
ferent races,  religions,  cultures  and  sexual 
orientation;  from  those  in  closed  and/or 
open  institutions;  those  who  have  chosen 
not  to  or  have  been  unable  to  undertake 
educational  programmes  (formal  and/or 

News  in  Brief: 

showed  at  the  Palm  Beach  County  jail  to 
serve  his  weekend  sentence  drunk.  Wynk- 
oop had  received  a sentence  of  180  days 
in  jail,  to  be  served  on  weekends,  and  ten 
years  probation  after  being  convicted  of 
manslaughter  by  negligence  for  trying  to 
outrun  a train  which  led  to  an  accident 
killing  his  9 year  old  step  daughter.  He 
had  faced  the  possibility  of  spending  the 
10  year  probation  sentence  in  prison. 

Georgia:  On  July  7, 2008,  Gerald  Ste- 
phens, 48,  told  police  he  had  been  robbed 
at  gunpoint  while  he  was  umpiring  a soft- 
ball  game  in  Woodstock.  Police  arrested 
Stephens,  who  is  a sex  offender,  because  he 
was  registered  in  Douglas  county  and  told 
police  he  lived  in  Paulding  county. 

Honduras:  On  May  1,  2008,  17  pris- 
oners died  in  a riot  between  prisoners  at 
National  Penitentiary  in  Tegucigalpa.  The 
week  before,  nine  more  prisoners  were 
murdered  in  gang  fights  at  a prison  in  San 
Pedro  de  Sula. 

Indiana:  On  July  7,  2008,  Richard 
Hudson,  52,  a prisoner  in  the  Madison 
county  jail  was  returning  from  a social 
security  hearing  with  his  attorney  Thomas 
Hamer  when  he  climbed  into  the  backseat 
of  Hamer’s  vehicle,  held  a knife  to  his 
throat  and  have  Hamer  drive  the  vehicle 
to  a cemetery  where  he  left  Hamer  tied 
up.  Hudson  then  fled  in  the  vehicle.  Hud- 
son had  been  awaiting  trial  on  domestic 
violence  charges  because  he  was  unable 
to  post  $500  bail.  A local  judge  allowed 
for  his  temporary  release  from  the  jail  to 
attend  a social  security  disability  benefits 
hearing.  On  July  13, 2008,  police  captured 
Hudson  in  a stolen  vehicle.  Getting  out  of 
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informal)  and  those  currently  enrolled; 
and  from  those  with  no,  few  or  many 
qualifications. 

Please  send  your  comments,  anony- 
mously or  with  your  contact  details,  by 
way  of  postal  mail  to:  Special  Rappor- 
teur on  the  right  to  education,  PO.  Box 
1245-1007,  Centro  Colon,  Costa  Rica, 
or  by  e mail  to:  vernormu@yahoo.es. 
Airmail  postage  for  a one  ounce  let- 
ter from  the  US  to  Costa  Rica  is  94 
cents. 

Mr.  Munoz  asks  that  comments  are 
received  as  soon  as  possible  and  no  later 
than  31  December,  2008.  FJ 


the  vehicle  with  a box  cutter  Hudson  cut 
his  own  neck  but  was  not  seriously  injured. 
Hudson  had  been  a prisoner  in  Florida  for 
20  years  before  being  released  in  2004. 

Iowa:  On  April  17,  2008,  the  Des 
Moines  Register  reported  that  Iowa 
State  Penitentiary  prison  guards  Justin 
Woolever  and  another  guard  who  was  not 
identified  by  name,  were  fired  for  lying 
about  how  often  they  checked  on  David 
Rodamaker,  a prisoner  who  died  of  a 
heart  inflammation  in  the  prisons’  mental 
health  unit.  The  guards  had  claimed  they 
checked  on  him  frequently,  an  autopsy 
determined  he  had  been  dead  for  at  least 
an  hour  before  his  body  was  found. 

Jamaica:  On  June  9, 2008,  Tesha  Miller, 
the  leader  of  the  Clansman  Gang,  is  a 
prisoner  at  the  Horizon  Remand  Center. 
Believing  he  was  directing  his  gang’s  ac- 
tivities with  a prohibited  cell  phone,  guards 
searched  his  cell  and  found  one  device. 
While  leaving  his  cell  they  heard  a cell  phone 
ring.  Further  searching  revealed  the  cell 
phone  was  concealed  in  his  rectum.  Miller 
was  charged  with  possessing  contraband. 

Jordan:  On  April  14,  2008,  rioting 
by  prisoners  at  the  al-Muaqar  prison 
led  to  three  prisoners  being  killed  and 
dozens  injured.  The  prisoners  were 
protesting  overcrowding,  beatings  and 
torture  which  are  common  in  the  United 
States  backed  country’s  prison  system. 
Prisoners  are  also  held  without  trial  and 
charge  for  years  with  no  outside  contact 
which  makes  abuse  even  more  likely.  The 
country  has  6,000  prisoners. 

Massachusetts:  On  March  25,  2008, 
Jon  Taylor,  a criminal  defense  attorney  in 
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Boston,  was  suspended  from  the  practice 
of  law  after  being  charged  with  trying  to 
exchange  a pair  of  sneakers  with  a client 
in  the  Plymouth  County  House  of  Cor- 
recton.  After  being  banned  from  visiting 
prisoners  he  allegedly  submitted  a falsified 
judicial  order  that  purported  to  allow  him 
to  visit  prisoners. 

Mississippi:  On  July  7, 2008,  an  inves- 
tigation by  Cable  News  Network  revealed 
that  supplies  from  the  Federal  Emergency 
Management  Agency,  such  as  coffee  mak- 
ers, pillow  cases  and  dinnerware,  intended 
for  the  victims  of  Hurricane  Katrina  in- 
stead wound  up  being  used  in  Mississippi 
prisons.  Since  2005  FEMA  had  stored 
$85  million  worth  of  household  items 
in  warehouses.  FEMA  then  declared  the 
items  surplus  and  gave  them  to  state  and 
federal  agencies  rather  than  hurricane  vic- 
tims. While  the  state  of  Mississippi  took 
the  supplies,  they  did  not  distribute  them 
to  hurricane  victims  but  instead  spread 
the  loot  among  various  state  agencies. 
FEMA  was  unable  to  explain  why  they 
never  distributed  the  supplies  to  Katrina 
victims  themselves. 

Ohio:  On  July  3,  2008,  the  Ohio  Su- 
preme Court  removed  Highland  county 
court  of  common  pleas  judge  Jeffrey 
Hoskins,  60,  from  the  bench  after  finding 
he  concealed  his  ownership  of  a down- 
town Hillsboro  office  building  which  was 
leased  to  the  Ohio  Adult  Parole  Authority. 
The  parole  Authority  is  a frequent  litigant 
in  the  common  pleas  court.  Lest  he  be 
accused  of  having  an  obvious  conflict  of 
interest  Hoskins  fraudulently  pretended  to 
shift  the  building’s  ownership  to  his  wife 
and  a friend  while  in  fact  remaining  the 
owner.  The  pattern  of  fraud  and  deceit 
spanned  a decade.  Of  course,  no  word  on 
why  the  APA  didn’t  realize  there  was  a 
conflict  of  interest  when  they  kept  appear- 
ing before  their  landlord  in  court. 


The  Inmate’s  Friend 

PO  Box  903,  North  Fork,  CA  93643 

I will  help  you  be  connected  to  the  out- 
side world!  Write  and  tell  me  what  you 
need.  Internet  services,  legal  information, 
printing  services,  photocopies,  photo- 
graph copies,  search  engine  requests, 
email,  on-line  orders.  I am  here  to  help, 
special  orders  will  be  considered. 


Oklahoma:  On  May  22,  2008,  two 
guards  at  the  Corrections  Corporation  of 
America  run  prison  in  North  Folk  were 
allegedly  assaulted  by  four  Washington 
state  prisoners  during  a cell  search. 

Texas:  On  March  13,  2008,  Davisha 
Martin,  26,  a guard  at  the  Stiles  Unit 
in  Beaumont  was  indicted  on  bribery 
charges  for  smuggling  cell  phones  into 
the  prison. 

Texas:  On  May  5, 2008,  a Harris  coun- 
ty grand  jury  indicted  Francisca  Medina, 
the  wife  of  Texas  supreme  court  justice 
David  Medina,  on  three  felony  counts  of 


arson  stemming  from  a fire  at  their  home 
on  June  28,  2007.  In  January  David  had 
been  indicted  on  felony  charges  of  evidence 
tampering  but  those  charges  were  dismissed 
at  the  request  of  prosecutors. 


Actual  Innocence 

Explains  how  the  innocent  are  con- 
victed by  faulty  eyewitness  testimony, 
police  perjury,  expert  witnesses,  prose- 
cutorial misconduct,  etc.,  and  how  DNA 
testing  is  used  to  free  the  innocent. 
$9.99  from  PLN’s  Book  Store! 
See  Page  45  for  more  information 


Do  you  md  toiiiM  to  typo  lor  you? 

The  Butler  Legal  Group,  PLLP  is  a full-service  law  firm  that 
provides  a wide  range  of  legal  services 

LET  l)S  TYPE  YOUR  BRIEFS  AND  MOTIONS  FOR  YOU! 

Wc  have  a newly  developed  program  where  we  provide  typing  assistance  to  individuals 

acting  pro  se. 

Typically  documents  must  be  created  in  a certain  format  to  be  reviewed  by  the  Court. 
Often  times  the  courts  may  not  take  hand-wntten  or  poorly  typed  briefs  and  motions 
seriously.  You  may  have  great  arguments,  but  if  the  motion  can't  be  read,  important 
points  may  not  be  fully  understood! 

Let  us  assist  you 

Our  costs  range  between  $495  and  $995  for  all  briefs  and  motions.  Contact  us  today*!  We 
can  be  reached  by  mail  at: 

818  I8lk  St.  N W„  Suite 630  Washington.  D.C.  20006 

We  also  accept  pre-paid  and  collect  calls  at: 

Phone:(202)223-6767 
Fax:  (202)223-3039 
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Spokane  Jail  Prisoner  Murdered  in  Cell, 
County  Settles  Lawsuit  for  $180,000 


The  Spokane  County,  Washington, 
Commissioner  has  agreed  to  set- 
tle a civil  rights  action  prosecuted  by  the 
family  of  a prisoner  who  was  murdered 
by  his  cellmates  at  the  Geiger  Correction 
Center  (Geiger)  in  Spokane  County  for 
$180,000. 

In  October  of  2004,  21-year-old 
Christopher  L.  Rentz  was  being  held  at 
Geiger  on  a charge  of  stealing  $23.04 
worth  of  gasoline  and  assaulting  a gas 
station  attendant  who  tried  to  stop 
him.  Although  Rentz  had  no  history  of 
violence  and  was  mentally  ill,  he  was 
placed  in  a cell  with  two  extremely  vio- 


INMATE  PORTRAITS 

For  family  members  and  love  ones 
Portraits  created  from  your  photos 
Visit  my  blog  page  for  details: 
http://inmateportraits.blogspot.com 


I.I.W.C.  10  Schalk’s  Crossing  Rd 
Ste.  501-122  Plainsboro  NJ  08536 
Inmate  Corresponding  with  the  Free 
World.  One  Time  Membership  of  $15 
Get  forms@www.inmate-penpals.com 
Or  write  us  for  a correspondence  form. 


Attention  Prisoners  - New  Service 

Sexy  Photos,  Pen-Pal  Ads  & Lists 
Photo  Calendars,  Custom  Music  CD 
MySpaceAcct  4 catalog  = 2 stamps 
Jam  Marketing  61 1 S Palm  Cyn  Dr 
#7194,  Palm  Springs,  CA  92264 


BUILD  YOUR  OWN  LIBRARY! 

Order  Case  Copies  that  you  Need, 
Manuals  to  Guide  You.  Argue  your 
Own  Case.  Quick  Turnaround. 
Write  For  Free  Information  about 
us.  CAROLINA  CASELAW. 

5401 A South  Boulevard  #281, 
Charlotte,  NC  28217 


Surrogate  Sisters — Services  to  the  incar- 
cerated, no  games,  in  business  for  12+ 
years.  We  sell  photos  of  sexy  women, 
pen  pal  service  & gifts.  For  more  info 
send  a SASE  to  Surrogate  Sisters,  PO 
Box  95043,  Las  Vegas,  NV  89193 


lent  prisoners,  Michael  L.  West,  awaiting 
trial  for  kidnapping,  raping,  and  as- 
saulting his  girlfriend  in  May  of  that 
year,  and  Brandon  W.  Martin,  awaiting 
trial  for  gunning  down  two  teenagers  at 
a party  and  trying  to  shoot  a third  in 
2003.  Rentz  told  Geiger  guards  that  he 
feared  for  his  safety  in  the  cell,  but  he 
was  not  moved. 

An  unnamed  Geiger  guard  admitted 
hearing  the  attack  over  the  intercom 
speaker  in  Rentz’  cell.  But  he  said  all 
he  did  was  ask  what  was  happening 
over  the  intercom.  He  said  he  couldn’t 
understand  what  was  said  in  response  to 
his  question  over  the  scratchy  intercom 
but  didn’t  investigate  the  incident  any 
further.  West,  with  Martin’s  assistance, 
sexually  abused  Rentz,  beat  him  with 
a broom  handle,  cut  his  throat  with  a 
razor  blade  and  strangled  him  to  death 
with  a sheet  . 

Rentz’  family  filed  a civil  rights 
lawsuit  on  his  behalf  in  federal  district 


court.  In  September  of  2007,  the  Spokane 
County  Commissioner  approved  a settle- 
ment agreement  for  $180,000. 

West  pleaded  guilty  to  a charge  1st 
degree  murder  for  his  part  in  the  killing. 
He  received  a sentence  of  23  1/3  years. 
Martin  got  27  2/3  years  for  his  part. 

Spokane  County  Undersheriff,  Jeff 
Tower,  denied  any  wrongdoing,  saying 
that  he  had  a “sense  of  regret,”  but  any 
“acts  of  the  county  Sheriff’s  Office  did 
not  lead  directly  to  the  death  of  Chris- 
topher Rentz.  It  was  the  two  people  who 
have  been  held  accountable.”  See:  Rentz 
v.  Spokane  County , USDC  EDWA  No. 
2:05-CV-00083-LRS  (2007).  P 

Additional  Source:  Spokesman- Review 


New  Revised  Edition  Now  Available! 
Hepatitis  & Liver  Disease 

By  Dr.  Melissa  Palmer 
See  page  46  for  ordering  information 


Other  Resources 


ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 

CorrectHELP 

Provide  information  related  to  HIV.  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $15  all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 
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Prison  Legal  News’  Book  Store 


! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  the  Quantity  and  Amount  Enter  the  Total  of  the  books  on  the  Order  Form.  FREE  I 
I SHIPPING  on  all  book  and  index  orders  OVER  $50  (effective  January.  1, 2008  until  further  notice).  A $6  mailing  charge  on  all  other  orders.  | 


Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($23.95  value!) 
Prisoners’  Guerrilla  Handbook,  2nd  Ed  ($30.99  value!) 

4.  Prison  Profiteers  ($27.95  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  $17.95. 

Explains  the  writing  of  effective  complaints,  responses,  briefs, 

motions  and  other  legal  papers.  1035  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  2nd  Ed, by  Jon  Marc  Taylor,  $24.95.  Includes  contact 
info  & outlines  courses  offered  by  over  250  education  providers.  Info 
on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel;  $21.95.  This  is  the  third 
and  latest  book  in  a series  of  PLN  anthologies  that  examines  the  reality  of  mass 
imprisonment  in  America.  [The  other  two  titles  are  The  Celling  of  America  & 
Prison  Nation  shown  below].  Prison  Profiteers  is  unique  from  other  books  because 
it  exposes  and  discusses  who  profits  and  benefits  from  mass  impris- 
onment, rather  than  who  is  harmed  by  it  and  how.  1 063  


Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS! 

1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!) 

2.  Actual  Innocence  ($17.99  value) 

3.  Roget’s  Thesaurus  and  English  Dictionary  (21.98  value!) 
(Spanish-English/English-Spanish  Dictionary  can  be  substituted) 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right, 
updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $11.99. 
Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a 
regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the 
innocent.  Devastating  critique  of  police  and  prosecutorial  miscon- 
duct  and  the  system  that  ensures  those  abuses  continue.  1030  

Roget’s  Thesaurus,  717  pages.  $7.99.  Over  11,000  words  listed  alphabeti- 
cally linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and 
parts  of  speech  shown  for  every  main  word.  Covers  all  levels  — 
of  vocabulary  and  identifies  informal  and  slang  words.  1045  

Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+ 
entries.  $7.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated 
geographical  and  biographical  entries.  Includes  latest  busi-  — 
ness  and  computer  terms.  1033  


The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $22.95.  Prison  Legal  News  anthology  that  in  49 
essays  presents  a detailed  “inside”  look  at  the  workings  of  the 
American  criminal  justice  system.  1001  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 

and  Paul  Wright,  332  pages.  $29.95.  Exposes  the  dark  side  of  I 

U.S.’s  ‘lock-em-up’  political  and  legal  climate.  1041  

The  Citebook,  24th  ed.,  by  Tony  Darwin,  Starlite,  310  pages  $49.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  with  each.  1057  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  (hurt:  How  to  Prepare  & Try  a Winning  Case,  Attorneys 
Paul  Bergman  & Sara  Berman-Barrett;  Nolo  Press,  528  pages.  $39.99.  Breaks 
down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively  rep- 
resent yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but 
it  has  much  material  applicable  to  criminal  cases).  1037  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  208  pages, 
8-1/2  x 11.  $13.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer-  — 
cises  and  answers  provided.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro  se 
litigants),  Legal  Research  outlines  a systematic  method  to 
find  answers  and  get  results.  1059  

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire, 

271pages.  $17.95.  Invaluable  information  on  legal  defenses,  — 

search  and  seizures,  surveillance  and  asset  forfeitureg.  1008  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $19.00.  A radical  critique  of  the  — 
prison  industrial  complex. 


Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1 024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $14.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 

Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1 007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $15.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning  — 
yourself  as  being  a successful  and  respected  person.  1 052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid- 
ering a training  or  education  transfer.  1053  

Women  Behind  Bars:  The  Crisis  of  Women  in  the  U.S.  Prison  Sys- 
tem, by  Silja  Talvi,  Seal  Press,  295  pgs, $15. 95.  Best  book  available  ex- 
plaining  and  covering  the  issues  of  imprisoned  women 

1066  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Random 
House,  $7.99  Two  sections,  Spanish-English  and  English- Spanish.  All 
entries  listed  from  A to  Z.  Hundreds  of  new  words.  In- 
cludes Western  Hemisphere  usage.  1034  


1009 

All  books  are  softcover 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform.  1031  

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 
punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best  — 
writing  describing  life  behind  bars  in  America.  1022  |__| 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More  — 
relevant  now  than  when  it  first  appeared  30  years  ago.  1016  |__| 

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 
$34.95.  Latest  Edition  of  the  scholarly  classic  documenting  ~~ 

U.S.  government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class  — 
inequality,  creating  a two  tiered  system  of  justice.  1028  |__| 

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
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Convictions 
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The  Disciplinary  Self-Help  Litigation 
Manual  is  the  only  manual  of  its  kind.  It 
discusses  how  prisoners  should  prepare  for 
and  conduct  disciplinary  hearings.  It 
provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary 
punishment  created  an  "atypical  and 
significant  hardship"  requiring  that  federal 
Due  Process  protection  be  provided  prior 
to  being  found  guilty.  The  DSHLM  provides 
a state-by-state  discussion  of  the  rights 
prisoners  have  in  a particular  state,  and  the 


procedural  aspect  of  litigating  a disciplinary 
guilty  finding  in  that  particular  state  court. 
The  DSHLM  was  recently  denied  a grant 
that  would  have  provided  free  copies  to 
prison  law  libraries  because  it  speaks  the 
truth  of  how  the  prison  disciplinary  process 
works. 

Even  though  the  DSHLM  was  first  printed 
in  February  of  2004,  a supplement  was  done 
to  explain  the  recent  United  States  Supreme 
Court  decision  in  Muhammad  v.  Close.  There 
is  no  additional  cost  for  this  supplement. 


Prisoners  have  stated  the  following  as  to  the  DSHLM: 

CA.  prisoner:  "It  is  an  absolutely  superb  book  that  I believe  is  essential  for  all  prisoners  no 
matter  what  state  they  are  in.  It  has  helped  me  a great  deal  to  untangle  and  understand  the  federal 
case  law.  Even  though  I have  little  experience  in  the  law,  I now  feel  confident  I can  submit  a Writ 
and  have  a good  chance  of  success  — all  because  of  your  book!" 

N.J.  prisoner:  "As  a 26-year  veteran  ' counsel  substitute'  at  disciplinary  hearings  it's  helpful 
to  know  the  various  state  standards  in  attempting  to  persuade  New  Jersey  courts  to  change." 

VA.  prisoner:  "I've  been  reading  the  Disciplinary  Self-Help  Litigation  Manual  with  great 
interest.  It's  a uniquely  valuable  resource." 


The  Disciplinary  Self-help  Litigation  Manual  is  written  by  Daniel  E.  Manvile,  Co-Author  of 
the  Prisoners'  Self-Help  Litigation  Manual  (3rd  edition).  The  DSHLM  has  332  pages  of 
text.  It  is  sold  only  in  paperback.  The  price  of  $34.95  to  prisoners  includes  the  price  of 
postage.  The  price  of  $64.95  to  non-prisoners  includes  the  price  of  postage. 
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Massachusetts’  Mental  Health  Treatment  Policies 
Prove  Deadly  for  Public,  Prisoners 


As  America’s  prisons  continue 
their  transformation  into  mental 
health  institutions,  little  thought  is  given 
to  mentally  ill  prisoners  who  languish 
within  the  harsh  confines  of  prison  envi- 
ronments with  little  if  any  treatment.  That 
all  changes,  at  least  temporarily,  when  a 
mentally  ill  prisoner  who  has  been  held  in 
solitary  confinement  for  years  is  set  free 
without  any  supervision,  and  then  com- 
mits multiple  murders. 

While  the  mainstream  media  recently 
covered  such  a story  about  a homicidal 
ex-offender  - who  was  released  from  the 
Massachusetts  Department  of  Correction 
(MDOC)  and  killed  a newlywed  couple  in 
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Washington  state  several  months  later  - 
as  well  as  the  usual  sound  bites  and  hand 
wringing,  past  history  proves  that  once  the 
furor  dies  down  it  will  be  back  to  business 
as  usual. 

For  the  past  several  decades  Amer- 
ica’s prison  system  has  become  the  new 
warehouse  for  the  mentally  ill,  which  is  no 
secret  among  those  overseeing  our  nation’s 
detention  facilities.  Eventually,  about  95 
percent  of  those  incarcerated  will  one  day 
be  released;  they  will  either  successfully 
reintegrate  into  society  or  prey  upon  it. 
That,  of  course,  presupposes  that  the  men- 
tally ill  survive  their  time  behind  bars. 

A December  2007  special  series  in  the 
Boston  Globe  revealed  that  the  likelihood 
of  a mentally  ill  person  surviving  a prison 
sentence  in  the  MDOC  unmaimed  has 
become  less  and  less  likely.  In  fact,  it  ap- 
pears that  our  public  policy  of  curtailing 
the  use  of  mental  health  institutions  and 
criminalizing  mental  illness,  which  began 
in  the  1950s  and  hit  its  pinnacle  in  the 
1980s,  has  transformed  the  mentally  ill 
into  outcasts  reminiscent  of  lepers  during 
Biblical  times.  That  harsh  policy  leaves  the 
mentally  ill  largely  to  their  own  devices 
whether  they  receive  treatment  or  not, 
then  sends  them  to  prison  “colonies”  once 
they  exhibit  behavior  that  deviates  from 
societal  norms. 

Making  Them  Sicker 

Prisons,  by  their  very  nature  and  de- 
sign, are  secretive  places  tucked  away  in 
mostly  rural  communities,  hidden  from 
public  view.  They  are  perfect  for  isolating 
people  who  are  considered  difficult  to  deal 
with  or  undesirable.  With  a substantial 


reduction  in  mental  hospital  beds  nation- 
wide, prisons  now  house  the  patients  who 
were  once  held  in  such  asylums. 

It  is  conservatively  estimated  that  at 
least  25  percent  of  MDOC’s  11,500  pris- 
oners suffer  from  some  type  of  mental 
illness  and  thus  have  a heightened  risk  of 
suicide  or  self-harm.  Over  the  past  decade, 
MDOC  prisoners  have  engaged  in  more 
than  3,000  self-inflicted  injuries  or  suicide 
attempts;  513  of  those  occurred  in  2006. 
Within  the  last  three  years  there  have  been 
15  successful  suicides  in  MDOC  prisons  - 
a rate  three  times  higher  than  the  national 
average.  Alarmingly,  1 1 of  those  suicides 
were  committed  by  prisoners  in  segrega- 
tion, many  of  whom  were  mentally  ill. 

An  independent  study  of  the  MDOC’s 
high  suicide  rate,  released  in  February 
2007,  determined  that  prison  policies  and 
practices  had  contributed  to  the  problem. 
“Confining  a suicidal  inmate  to  their  cell 
for  24  hours  a day  only  enhances  isola- 
tion and  is  antitherapeutic,”  the  report 
stated.  MDOC  officials  agreed  to  adopt 
the  study’s  recommended  changes,  but 
such  policy  changes  do  not  alter  the  state’s 
systemic  approach  to  how  mentally  ill 
prisoners  are  handled. 

“The  Department  of  Correction 
did  not  ask  to  become  the  state’s  biggest 
psychiatric  facility,  but  it  is,”  said  Leslie 
Walker,  director  of  Massachusetts  Cor- 
rectional Legal  Services. 

A prisoner  afflicted  with  mental  ill- 
ness does  not  have  full  control  over  his 
actions.  When  confronted  with  the  daily 
rigors  of  prison  life,  which  can  be  difficult 
for  even  the  most  mentally  sound  person, 
inadequate  treatment  can  lead  down  a 
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slippery  slope  to  madness.  Inescapably, 
mentally  ill  prisoners  violate  institutional 
rules,  which  results  in  disciplinary  infrac- 
tions that  grease  the  slide. 

Prisons  require  prisoners  to  adhere 
to  rules  and  policies  that  regulate  every 
aspect  of  their  lives.  These  rules  may  seem 
trivial  and  petty  to  the  average  prisoner, 
but  for  the  mentally  ill  they  are  often  in- 
surmountable obstacles. 

The  cycle  begins  with  a guard  trying 
to  enforce  the  rules.  It  escalates  with  the 
use  of  physical  force  to  obtain  compliance, 
or  when  the  mentally  ill  prisoner  acts  out 
with  his  own  violence.  In  other  instances 
the  guard  simply  tires  of  repeatedly  tell- 
ing the  same  prisoner  to  comply  with  the 
rules,  over  and  over  again.  Either  way  the 
result  is  a disciplinary  charge  that  lands 
the  prisoner  in  segregation. 

For  most  mentally  ill  prisoners,  this 
is  the  point  where  they  are  unable  to  stop 
the  momentum  towards  psychological 
crisis  unless  they  receive  intervention  in 
the  form  of  mental  health  treatment.  In 
the  MDOC,  segregation  means  solitary 
confinement  23  hours  a day. 

Solitary  confinement  “is  the  worst 
possible  thing  you  can  do  to  someone 
who  is  psychotic,”  said  State  Rep.  Ruth 
B.  Balser,  chairperson  of  the  Legislature’s 
Joint  Committee  on  Mental  Health  and 
Substance  Abuse.  “It  will  only  make  them 
sicker.” 

“That’s  the  danger  of  the  larger 
prison  culture  we’re  creating,”  observed 
Dr.  Scott  A.  Allen,  a former  prison  physi- 
cian in  Rhode  Island  and  co-director  of 
the  Center  for  Prison  Health  and  Human 
Rights  at  Brown  University.  “As  a society 
now,  we’ve  taken  mental  health  problems 
into  this  prison  setting,  and  we’re  dealing 
with  them  in  a punitive  way.” 

Driven  to  Despair 

Experts  say  that  long-term  stints  in 
solitary  confinement  can  adversely  and 
irrevocably  affect  the  mental  condition 
of  people  who  were  of  sound  mind  before 
they  were  isolated.  For  mentally  ill  prison- 
ers, the  effects  are  catastrophic;  emotional 
desperation  is  the  most  common  side  ef- 
fect of  time  spent  in  “the  hole.” 

Yet  to  maintain  strict  discipline,  pris- 
on officials  use  severe  consequences  such 
as  segregation  in  a 6-by-9  foot  cell  for  23 
hours  a day  to  deter  most  sound-minded 
prisoners  from  misbehavior.  Sentences 


that  can  extend  for  decades.  That  deter- 
rent doesn’t  work  well  with  the  mentally 
ill.  In  October  2007,  the  MDOC  had  345 
prisoners  in  segregation. 

Solitary  confinement  is  a terrible 
policy  when  implemented  long  term, 
especially  as  a response  to  mental  illness. 
“It  leaves  you  alone  with  your  own  delu- 
sions,” stated  Dr.  Matthew  P.  Dumont,  a 
Cambridge  psychiatrist.  “It  is  actually  the 
stupidest  and  most  dysfunctional  thing  to 
do  to  a mentally  ill  prisoner.” 

“You’re  taking  people  who  are  vulner- 
able and  can’t  cope  in  society,  and  putting 
them  in  the  worst  possible  situation 
imaginable,”  agreed  Dr.  Carl  Fulwiler,  a 
psychiatrist  and  prison  consultant  who  is 
an  assistant  professor  at  the  University  of 
Massachusetts  Medical  School. 

Prison  guards  are  ill-equipped  and 
ill-trained  to  handle  a mass  influx  of  the 
mentally  ill.  Frustrated  with  having  to 
deal  with  mentally  disturbed  prisoners 
who  act  out,  don’t  follow  directives,  be- 
come violent  or  threaten  suicide,  guards 
sometimes  respond  by  saying,  “You  know 
what?  Do  it!  I’ll  be  back  in  ten  minutes, 
twenty  maybe,”  said  an  unnamed  guard 
quoted  in  the  Boston  Globe.  “You  can’t 
help  it,  it  just  comes  out.” 

The  real  culpability  lies  with  those 
who  are  in  charge  of  prison  mental  health 
care.  Presumably  these  officials  are  fully 
qualified  to  handle  mentally  unstable  pris- 
oners. A recent  MDOC  report  into  one 
prisoner’s  suicide,  however,  refutes  that 
presumption.  “Due  to  the  overall  culture 
of  the  institution,  mental  health  staff  at 
MCI-Cedar  Junction  have  a rather  high 
threshold  for  how  they  assess  and  address 
an  inmate’s  acting-out  behaviors  and 
overall  mental  health  status,”  the  report 
concluded. 

Even  when  mentally  ill  prisoners 
feel  despair,  they  are  afraid  to  seek  as- 
sistance. That  fact  was  conspicuous  in  a 
suicide  note  left  by  MCI-Cedar  Junction 
prisoner  Glen  Bourgeois,  who  had  been 
in  solitary  confinement  in  the  prison’s 
10-Block  segregation  unit  for  over  four 
months  at  the  time  he  hung  himself  on 
December  26,  2007. 

“Consider  my  sentence  paid  in  full,” 
Bourgeois  wrote.  “I  did  the  only  thing  I 
felt  I could  do  to  stop  my  headaches.  I 
have  planned  this  for  almost  a month. 
There  was  no  one  I could  ask  for  help 
without  being  put  in  worse  living  condi- 
tions than  I am  in  already.” 

It  would  seem  that  solitary  confine- 
ment is  the  end  of  the  line,  but  a prisoner 
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can  actually  devolve  to  lower  depths 
within  the  oppressive  prison  environment. 
The  “worse  living  conditions”  that  Bour- 
geois chose  to  avoid  by  killing  himself 
were  placement  in  a strip  cell  or  4-point 
restraints. 

A strip  cell  is  equipped  with  a con- 
crete slab,  lights  that  remain  on  24  hours 
a day,  and  a toilet  and  sink.  The  prisoner 
is  placed  naked  into  this  barren  concrete 
crypt,  where  he  usually  stays  for  72  hours 
if  he  remains  calm. 

Then  there  is  the  worst  situation, 
4-point  restraints,  which  is  where  MCI- 
Cedar  Junction  prisoner  Hakeen  Obba,  33, 
found  himself.  The  concept  of  4-pointing 
is  simple:  The  prisoner  is  strapped  spread- 
eagle  to  a bed  in  the  middle  of  a solitary 
confinement  cell,  the  solid  steel  door  is 
closed,  and  a guard  maintains  “eyeball 
watch”  over  the  fully  restrained  prisoner. 

Obba  had  been  cited  210  times  for 
misconduct  while  in  segregation.  Despite 
behavior  that  included  urinating  on  the 
floor  and  spreading  feces  on  his  cell 
walls,  he  never  received  a mental  health 
evaluation.  When  guards  observed  him 
spreading  feces  on  the  door  and  window 
of  his  cell  on  November  12,  2000,  they 
received  permission  to  4-point  him  until 
he  stopped  his  disruptive  behavior. 

Later  that  evening,  Capt.  Ronald  R. 
Picard  confronted  Obba  while  4-pointed. 
Picard  grabbed  a cup  that  a guard  was  using 
as  a spittoon,  which  was  full  of  sunflower 
seeds  and  tobacco  juice.  He  then  tilted  the 
cup  over  Obbas  mouth.  As  he  walked  away, 
Picard  warned  Obba  about  his  conduct: 
“If  you  don’t  behave,  my  officers  will  pour 
shit  down  your  throat.  Because  I can  do 
anything  I want  to  you.” 

“This  is  cruel,”  Obba  was  heard  say- 
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ing  on  videotape.  “This  shouldn’t  be  for 
a dog  ...  I’m  a human  being  ...  I’m  not 
an  animal.”  For  that  act  of  sadistic  abuse, 
Picard  was  suspended  for  three  days.  He 
was  later  fired  for  using  excessive  force 
on  a prisoner  who  had  a history  of  sui- 
cide attempts.  On  January  22,  2001,  two 
months  after  the  incident  with  Captain 
Picard,  Obba  ended  his  misery  by  hang- 
ing himself. 

A Cell  Warrior 

In  the  normal  course  of  things  it 
seems  that  an  untreated,  imprisoned 
psychotic  will  self-destruct  in  one  way  or 
another,  typically  through  self-maiming  or 
suicide.  Another  form  of  self-destruction 
occurs  when  a mentally  ill  prisoner  acts 
out  violently,  resulting  in  loss  of  good 
time  or  new  criminal  charges  that  net  an 
extended  prison  sentence. 

Although  prison  officials  tend  to  incu- 
bate mentally  ill  prisoners  in  closet-sized 
6-by-9  foot  cement  cells  secured  by  solid 
steel  doors,  eventually  - inevitably  - they 
will  be  unleashed  upon  society.  One  such 
prisoner,  Daniel  Tavares,  Jr.,  was  freed 
after  serving  16  years  in  MDOC  facilities 
for  manslaughter.  For  a young  couple  on 
the  other  side  of  the  country,  the  prison 
system’s  deficient  mental  health  treatment 
proved  fatal. 

Tavares  suffered  from  bipolar  disor- 
der and  anxiety  attacks,  for  which  he  was 
treated  with  psychiatric  medications.  In 
his  early  years  he  had  confrontations  with 
law  enforcement  for  robbery  and  theft.  An 
attempt  to  avoid  jail  time  by  completing 
a drug  rehab  program  failed  when  he  was 
caught  stealing  and  abusing  drugs.  Neigh- 
bors feared  his  explosive  temper. 

After  an  evening  of  drinking  and  tak- 
ing LSD  in  1991,  Tavares  began  hearing 
voices.  Those  voices,  he  said,  drove  him 
into  a homicidal  rage  that  caused  him  to 
start  swinging  a 12-inch  knife,  stabbing 
his  mother,  Ann  Tavares,  over  a dozen 
times.  Police  found  14  vials  of  psychiatric 
medications  on  Tavares’  bedroom  dresser 
when  they  searched  his  mother’s  home. 
He  was  charged  with  homicide  and  faced 
life  in  prison. 

Yet  Tavares’  mental  condition  pre- 
vented prosecutors  from  seeking  a murder 
conviction.  “We  have  to  prove  that  he  pos- 
sessed a sound  mind  ...  If  we  can’t  prove 
that,  he’s  found  not  guilty,”  stated  Tavares’ 
prosecutor,  Paul  F.  Walsh,  Jr.,  in  a Boston 
Globe  interview.  Instead,  a plea  agreement 
for  manslaughter  was  reached,  which  re- 
sulted in  a 17-20  year  sentence. 
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As  with  other  mentally  ill  prisoners, 
Tavares  could  not  cope  with  the  routine  of 
prison  life.  He  landed  squarely  on  the  slip- 
pery slope  to  solitary  confinement.  During 
his  term  of  incarceration,  Tavares  received 
over  100  serious  disciplinary  tickets.  “He 
was  what  guys  refer  to  as  a cell  warrior,” 
said  an  anonymous  MCI-Cedar  Junction 
guard.  “He  was  always  making  trouble 
from  his  cell.” 

Prison  guards  kept  close  watch  on 
Tavares’  regular  violent  outbursts.  The 
only  treatment  he  received  was  psychiatric 
medications  and  segregation  “therapy.” 
He  lashed  out  not  only  physically  to  any- 
one who  passed  by  his  cell,  but  also  wrote 
letters  to  family  members  and  public  offi- 
cials threatening  them  with  physical  harm. 
“He  threatened  to  kill  me,”  said  Tavares’ 
father,  Daniel  Tavares,  Sr.  “He  said  he’d 
come  down  here  when  he  got  out  and 
break  all  my  ribs  and  maim  me.” 

Normally,  prison  officials  prefer  to 
handle  misconduct  internally.  This  policy 
not  only  gives  the  appearance  that  they 
are  in  control,  but  also  keeps  their  dirty 
laundry  from  becoming  the  topic  of  public 
debate.  After  Tavares  used  a cast  on  his 
hand  to  slam  a guard  in  the  face  on  De- 
cember 1, 2005,  however,  MDOC  officials 
decided  to  depart  from  that  policy.  They 
asked  the  Worcester  District  Attorney’s 
office  to  file  assault  charges. 

Although  the  DA  agreed,  the  paper- 
work was  not  done  until  a prison  release 
officer  called  to  inquire  about  the  charges 
over  a year  later.  That  allowed  Tavares’ 
lawyer  to  argue  that  prison  officials  were 
improperly  trying  to  use  an  old  charge 
to  lengthen  his  prison  stay.  Nor  did  the 
MDOC  turn  him  over  to  Florida  on  an 
outstanding  warrant.  Instead,  Tavares  was 
released  on  June  14,  2007  after  serving 
seven  years  in  solitary  confinement. 

He  was  not  so  much  as  interviewed 
by  a social  worker  to  see  if  he  was  able  to 
cope  in  the  free  world;  within  days  he  fled 
to  Washington  state  to  meet  a woman  he 
had  met  through  a prison  pen-pal  service. 
It  was  simply  assumed  that  MDOC’s  treat- 
ment of  Tavares’  mental  health  problems 
was  sufficient  to  protect  society. 

That  assumption  was  shattered  on 
November  17, 2007.  After  a night  of  doing 
drugs,  Tavares  went  to  the  Graham,  Wash- 
ington residence  of  newlyweds  Brian  and 
Beverly  Mauck.  He  shot  Brian,  30,  once 
in  the  face  and  twice  more  in  the  head. 
Beverly,  28,  tried  to  run  but  Tavares  shot 
her  in  the  head,  too.  He  then  laid  her  body 
on  top  of  Brian’s  and  covered  them  with 
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a blanket  as  a “sign  of  respect.” 

The  next  day  Tavares  went  to  the  local 
police  station.  “He  was  going  to  help  us  catch 
the  bad  guys,”  said  Detective  Ed  Troyer. 
Instead,  Tavares  confessed  to  the  murders; 
he  pled  guilty  in  February  2008  and  is  now 
serving  a life  sentence  without  parole. 

The  motive  for  the  double  murder 
remains  unclear.  It  may  have  resulted  from 
a disrespectful  remark  made  by  Brian 
over  a $50  debt  for  a tattoo,  or  perhaps 
Tavares  was  affected  by  the  abuse  and 
lack  of  treatment  he  received  in  prison.  In 
2004  he  had  asked  a Globe  reporter,  “How 
many  times  can  you  kick  a dog  before  he 
bites  back?” 

Those  who  had  close  associations 
with  Tavares,  including  his  family,  knew 
that  he  had  serious  mental  problems  that 
required  treatment  to  prevent  him  from 
exploding  into  a homicidal  rage.  During 
his  many  years  in  MDOC  facilities,  those 
problems  were  almost  completely  ignored. 
Two  people  died  as  a result. 

“Frequent  Flier” 

A peek  into  the  life  of  Nelson  Rodri- 
guez reveals  the  ugly  realities  of  allowing 
the  mentally  ill  to  languish  untreated  until 
they  end  up  in  prison,  where  the  lack  of 
treatment  continues  in  even  worse  forms. 

Born  to  18-year-old  Mildred  DeJesus, 
Rodriguez  quickly  demonstrated  that 
he  “was  not  normal.”  He  exhibited  vio- 
lent outbursts,  began  to  expose  himself 
sexually  and  preyed  upon  his  toddler 
stepbrothers. 

As  a little  boy,  Rodriguez  was  tor- 
mented by  a monster  he  named  Freddie. 
In  his  dreams  the  monster  would  kill  his 


friends,  eat  his  mother  and  throw  him  into 
water  burning  with  fire.  Tests  indicated  he 
had  a low  IQ  and  suggested  some  form  of 
brain  damage. 

In  frustration,  his  mother  turned  him 
over  to  the  state.  Rodriguez  then  bounced 
from  foster  home  to  foster  home  and  did 
a six-week  stint  in  a psychiatric  hospital. 
When  he  turned  1 8 he  was  no  longer  eligible 
for  services  from  the  Massachusetts  Depart- 
ment of  Social  Services,  but  was  prohibited 
from  receiving  help  from  the  Department  of 
Mental  Retardation  until  he  was  22. 

Without  assistance  from  his  family  or 
the  state,  he  landed  in  a homeless  shelter. 
Between  1997  and  2002,  Rodriguez  did 
several  stints  in  county  jails  for  petty  lar- 
ceny, breaking  and  entering,  and  property 
damage.  A fascination  with  the  Teenage 
Mutant  Ninja  Turtles  brought  out  Rodri- 
guez’s mental  health  demons. 

He  began  taking  kung  fu  lessons. 
Then  he  bought  a sword  at  a local  pawn- 
shop. On  one  summer  night  in  2003, 
Rodriguez  used  the  sword  to  stab  another 
homeless  man  in  the  shelter’s  bathroom. 
While  in  jail  awaiting  trial,  he  attempted 
to  hang  himself.  A doctor  at  Bridgewater 
State  Hospital  who  evaluated  Rodriguez 
emphasized  in  a written  report,  in  italics, 
that  he  had  a “very  real,  very  substantial 
risk”  of  self-harm. 

Once  remanded  to  the  MDOC, 
Rodriguez’s  inability  to  cope  resulted  in 
outbursts  that  landed  him  in  segregation, 
where  he  spent  almost  145  days.  “He  is 
someone  who  definitely  should  not  have 
been  in  isolation  because  of  his  condition. 
There’s  no  question  about  that,”  said  Terry 
Kupers,  a national  specialist  on  mental 


illness  among  prisoners. 

Prison  employees  knew  Rodriguez  as 
a “frequent  flier,”  a codename  for  someone 
who  requires  constant  attention  by  mental 
health  staff.  Despite  that  designation,  the 
only  attention  he  received  was  psychiat- 
ric medication,  which  was  inexplicably 
changed  the  day  before  he  killed  himself. 
“Putting  [mentally  ill  prisoners]  in  segre- 
gation and  then  closing  the  solid  steel  door 
to  their  cell  is  like  asking  them  to  commit 
suicide,”  Kupers  stated. 

Prior  to  Rodriguez’s  December  20, 
2005  suicide  at  the  South  Walpole  facility, 
he  was  “not  on  the  radar  screen”  of  prison 
mental  health  staff  despite  an  extensive 
file  documenting  his  mental  illness,  noted 
a subsequent  MDOC  report. 

“We  don’t  have  enough  expertise,” 
acknowledged  Dr.  Kenneth  F.  Applebaum, 
former  mental  health  director  for  UMass 
Correctional  Health,  which  provides  medi- 
cal and  mental  health  treatment  for  most 
state  prisoners.  “And  we  don’t  have  the  ser- 
vices that  those  people  need  in  the  system. 
It  is,  in  my  opinion,  an  unmet  need.” 

MDOC  prisoner  Mark  Cunningham 
had  needs  that  went  unmet,  too.  He  cut 
his  arms  and  legs,  tried  to  kill  himself, 
and  eat  sharp  objects  to  cause  internal 
injuries.  He  was  placed  in  solitary  confine- 
ment; in  early  2007  he  committed  suicide 
by  hanging. 

Policy  Change:  Not  a Good  Idea 

“History  will  look  back  on  this  era 
and  wonder  why  we  were  locking  up  so 
many  people  who  were  sick,”  said  State 
Rep.  Ruth  Balser.  “Mentally  ill  people 
should  not  be  locked  up  23  hours  a day, 
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mutilating  themselves  and  killing  them- 
selves. They  are  human  beings.” 

Rep.  Balser  proposed  banning  the 
practice  of  putting  mentally  ill  prisoners 
in  solitary  confinement,  instead  using 
secure  live-in  treatment  units.  Similar 
legislation  to  remove  mentally  ill  prison- 
ers from  segregation  cells  was  passed  in 
New  York  in  2006  following  a “Ban  the 
Box”  campaign,  but  the  bill  was  vetoed 
by  then-Governor  Pataki.  [See:  PLN,  Feb. 
2007,  p.32]. 

It  was  anticipated  that  Massachusetts 
Governor  Deval  Patrick,  who  had  prior 
experience  as  the  head  of  the  Department 
of  Justice’s  civil  rights  division,  would 
endorse  the  proposal.  After  all,  he  had 
previously  criticized  the  failure  of  prison 
officials  to  adhere  to  “notions  of  human- 
ity and  decency”  when  housing  mentally 
ill  prisoners. 

In  a 1996  letter  to  Maryland  Gov. 
Parris  M.  Glending,  Patrick  wrote, 
“Where  conditions  of  segregation  greatly 
exacerbate  mental  illness,  and  the  period 
of  segregated  confinement  is  prolonged 
or  indefinite,  feasible  alternative  custodial 
arrangements  should  be  explored.” 

In  response  to  the  Boston  Globe's  2007 
investigative  series,  Gov.  Patrick  stated, 
“What  I’ve  been  reading  about  and  what 
I’ve  heard  about  is  horrible.”  Yet  when 
Public  Safety  Secretary  Kevin  M.  Burke 
was  asked  what  Patrick’s  administration 
thought  about  Rep.  Balser’s  legislative 
proposal,  Burke’s  response  was  “We  don’t 
think  that’s  a good  idea.” 

Balser  admitted  the  issue  was  mainly 
about  finances.  “The  biggest  challenge 
is  not  a lack  of  willingness  . . . but  we’re 
facing  a $1  billion  deficit,  so  everything 
has  to  be  looked  at  in  terms  of  cost,”  she 
said.  It  would  cost  $2.4  million  to  $4  mil- 
lion to  set  up  live-in  treatment  units  in 
the  MDOC,  plus  an  additional  $12,000 
per  bed  per  year  above  the  regular  cost 
of  incarceration. 

The  legislature  budgeted  $1  million 
to  start  the  process  last  year,  and  60  treat- 
ment beds  were  scheduled  to  open  at  the 
Souza-Baranowski  Correctional  Center; 
however,  Rep.  Balser  referred  to  that  in- 
adequate response  as  a “Band-Aid.” 

Advocates  of  the  proposal  say  the 
state  will  save  money  due  to  reductions  in 
mental  health  emergencies  and  psychiatric 
referrals  to  Bridgewater  State  Hospital. 
What  is  missing  from  that  conversation, 
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though,  is  the  additional  cost  savings 
from  preventing  future  crimes,  avoiding 
the  prosecution  of  those  crimes,  and 
halting  future  incarceration  of  mentally 
ill  prisoners  who  will  almost  certainly 
reoffend  without  adequate  treatment  be- 
fore they  are  released.  The  Mauck  family 
would  likely  agree  that  the  financial  cost 
is  worthwhile  if  it  saves  the  lives  of  future 
potential  victims. 

Unfortunately,  once  the  furor  over 
this  issue  dies  down  the  shadow  of  in- 
difference will  once  again  enshroud  the 
state’s  prison  system.  Inevitably,  another 
MDOC  facility’s  closet-sized  solitary 
confinement  cell  will  unleash  yet  another 
mentally  ill  prisoner  who  is  tormented  by 
abusive  conditions  and  years  of  non-treat- 
ment. “There  are  more  Danny  Tavares’  in 
[prison]  than  I care  to  count,”  observed 
Massachusetts  Correctional  Legal  Ser- 
vices director  Leslie  Walker. 

Will  the  political  will  ever  be  found  to 
force  needed  changes,  or  will  mentally  ill 
prisoners  continue  to  be  victimized  - and 


On  December  18,  2007,  Ira  Bax- 
ley and  Terry  Bracey,  former 
South  Carolina  Department  of  Cor- 
rections (DOC)  officials  with  22  and  23 
years  of  service,  respectively,  filed  suit 
in  federal  court  against  DOC  Director 
Jon  Ozmint  and  Director  of  Opera- 
tions Robert  Ward,  claiming  they  were 
forced  to  perform  executions  against 
their  will. 

Baxley,  a major  and  SWAT  team 
leader,  said  he  executed  eight  prisoners 
and  participated  in  two  other  executions. 
Bracey  was  a major  in  charge  of  the 
DOC’s  Rapid  Response  Team,  which  is 
used  for  emergencies  and  shakedowns. 
He  likewise  claimed  to  have  involuntarily 
executed  prisoners.  The  executions  were 
by  electrocution  and  lethal  injection. 

Both  men  alleged  they  were  not  prop- 
erly trained  and  not  given  any  counseling. 
They  said  the  executioner  position  was 
supposed  to  be  voluntary,  but  their  rank, 
extra  pay  and  status  as  heads  of  special 
units  were  at  risk  had  they  refused  to 
perform  executions.  After  Baxley  notified 
Director  Ozmint  that  he  did  not  want  to 
be  “forced  to  be  an  executioner  against  his 
well,”  he  was  told  if  “he  did  not  like  it,  he 
could  transfer.” 

Of  course  Baxley  and  Bracey  could 

6 


victimize  others  - due  to  the  state’s  failed 
policies  and  practices  related  to  mental 
illness  behind  bars? 

One  organization  isn’t  waiting  for  an 
answer.  On  March  8,  2007,  the  Disability 
Law  Center,  which  serves  as  the  Protection 
& Advocacy  Agency  for  Massachusetts, 
filed  suit  against  the  MDOC  in  federal 
court.  The  lawsuit  raises  claims  under 
the  Americans  with  Disabilities  Act,  and 
argues  that  keeping  mentally  ill  prisoners 
in  solitary  confinement  violates  the  Eighth 
Amendment. 

The  Center  is  demanding  the  con- 
struction of  residential  treatment  centers 
plus  15  hours  of  therapy  a week  for 
mentally  ill  prisoners.  Settlement  nego- 
tiations with  the  state  are  ongoing.  See: 
Disability  Law  Center,  Inc.  v.  Mass.  Dept, 
of  Correction , U.S.D.C.  D.Mass.,  Case 
No.  l:07-cv-10463-MLW.  P 

Sources:  Boston  Globe,  Seattle  Times, 
Metrowest  Daily  News,  Telegram  & Ga- 
zette, New  York  Times,  corrections.com 


have  refused  or  transferred  to  different 
DOC  job  positions,  but  apparently  their 
prestigious  rank  and  salaries  outweighed 
any  moral  objections  they  had  to  putting 
prisoners  to  death. 

The  two  men  also  claimed  that  they 
reported  former  Director  of  Security 
Michael  Sheedy  for  displaying  and  trans- 
mitting porn  on  a state-owned  computer. 
Baxley  stated  that  Ward  and  Ozmint  then 
retaliated  against  him.  He  is  suing  for  $1 
million  in  damages,  while  Bracey  is  suing 
for  $5  million.  They  allegedly  suffered 
shock,  humiliation,  embarrassment,  low- 
ered quality  of  life  and  reduced  earning 
potential. 

“They’re  still  having  extreme  difficul- 
ties,” said  their  attorney,  Lewis  Cromer. 
“They’re  doing  the  best  they  can  to  cope 
with  the  situation  and  trying  to  move 
on  with  their  lives.”  The  prisoners  they 
executed,  however,  have  no  lives  to  move 
on  with. 

The  lawsuits,  which  are  still  pend- 
ing, have  been  consolidated  for  discovery 
purposes  only.  See:  Baxley  v.  Ozmint , 
U.S.D.C.  (D.  SC),  Case  No.  3:07-cv-04067 
-CMC,  and  Bracey  v.  Ward,  U.S.D.C.  (D. 
SC),  Case  No.  3:07-cv-04068-CMC.  IN 

Source:  www.thestate.com 
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South  Carolina  Prison  Officials  Allegedly 
Forced  to  be  Executioners 


Women  Behind  Bars:  The  Crisis  of  Women 
in  the  U.S.  Prison  System , by  Silja  Talvi, 
Seal  Press,  359  pp.  $15.95 


Silja  J.A.  Talvi’s  new  book,  Women 
Behind  Bars:  The  Crisis  of  Women 
in  the  U.  S.  Prison  System , is  an  important 
one.  It  is  an  exhaustively-researched  book 
I wish  to  forcibly  press  into  the  hands  of 
everyone  I know.  Women  Behind  Bars  is 
not  important  in  the  sense  that  it  belongs 
in  the  literary  cannon,  but  in  the  sense 
that  anyone  who  thinks  she  comprehends 
the  dizzying  permutations  of  the  crisis  of 
women  in  the  American  criminal  justice 
system,  is  in  for  a rude  awakening.  She 
may  well  discover — as  I did — that  her 
awareness  only  scratches  the  surface 
of  understanding  the  rabbit  hole  that 
incarcerated  women  are  flushed  down 
daily,  and  in  droves.  Men,  too,  certainly 
and  in  greater  numbers  face  the  punish- 
ing wrath  and  infuriating  machinations 
of  the  criminal  justice  system,  but  here 
the  focus  is  on  the  experience  of  prison 
unique  to  women.  It  is  time  we  lock  this 
issue  onto  our  collective  radar,  and  Talvi 
is  one  brave  voice  for  saying,  “one  of  the 
most  profound  indicators  of  a criminal 
justice  system  gone  awry  is  the  fact  that 
we  are  incarcerating  the  most  vulnerable 
members  of  our  society  en  masse.” 

As  a woman  who  was  once  incarcer- 
ated, I believed  I had  been  thoroughly 
schooled  on  the  topic,  but  this  book 
opened  my  eyes  to  the  chronic  and  in- 
sidious horrors  that  women  in  prison 
face,  many  quite  valiantly,  and  often  for 
the  length  of  their  natural  lives.  Talvi 
is  at  her  best  synthesizing  voluminous 
data  with  personal  narratives,  while  also 
clarifying  the  seemingly  infinite  intersec- 
tions of  abuse,  addiction,  mental  illness, 
gender  and  sexual  identity  bias,  and 
the  so-called  war  on  drugs,  just  some 
of  the  factors  that  define  an  utterly 
broken  machine.  She  delivers  both  the 
micro-and-macro  picture  of  this  crisis, 
which  includes:  guard-on-inmate  abuse 
(physical  and  sexual);  the  failed  strategy 
of  discipline  by  means  of  a demeaning 
and  punitive  psychology — more  of  a 
psychosis  really — both  behind  prison 
walls  and  within  the  courts;  medical 
negligence  and  overt  medical  abuse;  the 
“girlfriend  problem”,  a phenomenon  in 
which  women — often  petty,  bit  players 
on  the  drug  stage — are  ensnared  by  a 
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myopic  drug-war  policy;  the  excessive 
punishment  ranges  imposed  on  women 
who  kill  abusive  men  when  overwhelm- 
ing, yet  ignored  mitigating  factors  are 
present;  living  conditions  characterized 
by  squalor,  high  risk  of  disease/  infection 
(especially,  dreaded  MRSA),  unten- 
able temperatures,  inadequate  supplies 
(tampons  and  toilet  paper,  to  name  a 
few),  and  religious  proselytization  as  an 
offensive  substitute  for  appropriate  drug 
and  alcohol  treatment. 

Talvi  masterfully  conveys  the  extent 
to  which  cruel  and  unusual  punishment  is 
not  the  exception,  but  the  rule,  and  how  in 
the  case  of  women,  this  standard  exacts 
a peculiar  price  upon  the  prisoners  them- 
selves, upon  their  left-behind  families,  and 
upon  the  resources  of  a pyrrhic  defeat  sys- 
tem. By  shining  her  light  into  every  nook 
and  cranny,  Talvi  ultimately  convinces  the 
reader  that  society  can  no  longer  afford  to 
treat  women  in  prison  as  a disposable  and 
invisible  population.  Talvi  performs  this 
task  with  intensity,  grace,  kindness,  and 
humility;  in  one  poignant  moment,  she 
describes  the  predictably  Spartan  environs 
of  a typical  prisoner: 

“The  woman  is  huddled  as  far  away 
from  the  cell  window  as  possible.  Every 
part  of  her  little  body  is  covered  by  a 
drab  blanket,  although  she  must,  appar- 
ently, let  her  face  peek  out  for  count.  I 
can’t  tell  how  old  she  is.  I don’t  know 
anything  about 
her,  except  her 
name,  which  I can’t 
ask  her  personal 
permission  to  use. 

Her  thin  mattress 
is  pressed  to  the 
concrete  floor.  A 
sliver  of  shaded 
light  filters  into 
the  room.  A tray  of 
uneaten  food  still 
sits  in  the  corner. 

In  that  chilling  mo- 
ment, that  woman 
somehow  comes 
to  represent  ev- 
ery other  huddled 
mass  of  a broken 
human  being  I’ve 


ever  seen  in  a juvenile  detention  center, 
jail,  or  prison.” 

A common  thread  in  the  experience 
of  incarceration  is  a feeling  of  being  ut- 
terly isolated,  cut-off,  forgotten  by  the 
outside  world;  it  is  a powerlessness  too 
vast  and  abysmal  to  contemplate  if  you 
haven’t  known  it  yourself.  Talvi’s  book 
gives  me  hope  that  someone  is  listening, 
and  more  importantly  that  someone  is 
giving  voice  to  the  voiceless.  She  is  one 
woman  all  women  in  prison  can  be  grate- 
ful to  have  on  their  side.  Women  Behind 
Bars  can  be  purchased  from  PLN.  Order- 
ing information  is  on  page  45-46.  [ Editor  s 
Note:  Silja  Talvi  is  a member  of  PLN’s 
board  of  directors.  ] 
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The  link  between  solitary  confine- 
ment and  mental  illness  is  well 
known,  well  documented  and  largely 
ignored  by  the  prison  officials  and  policy 
makers  who  decide  to  imprison  tens  of 
thousands  of  American  prisoners  in 
solitary  confinement  on  any  given  day  for 
months,  years  and  decades  on  end.  PLN 
has  frequently  reported  on  control  unit 
conditions,  their  proliferation  and  expan- 
sion. The  most  significant  progress  that  has 
been  made  in  the  past  ten  years  has  been 
a series  of  court  rulings  holding  that  it 
violates  the  Eighth  amendment  to  hold  the 
mentally  ill  in  control  units.  However,  this 
illustrates  the  poverty  of  litigation  in  that  it 
is  perfectly  constitutional  to  keep  the  sane 
in  control  units  until  they  become  mentally 
ill.  The  United  States  is  also  unique  as  it 
is  the  only  country,  besides  South  Korea, 
which  keeps  prisoners  in  total  isolation 
for  decades  at  a time.  This  month’s  cover 
story  explores  the  connection  between  long 
term  isolation,  suicide,  and  public  safety 
in  Massachusetts.  Massachusetts  is  one 
of  many  states  that  confines  prisoners  in 
isolation  for  years  and  decades  on  ends, 
with  predictable  results. 

One  thing  about  the  United  States  is 
that  abysmal  prison  and  jail  conditions 
are  fairly  uniform  around  the  country.  The 
story  on  Mississippi  jails  by  Bob  Williams 
illustrates  that  little  has  changed  in  the 
deep  south  over  the  past  decades  when  it 
comes  to  prisons  and  jails. 

For  its  part,  PLN  continues  its  ef- 
forts to  shed  light  on  the  prison  industrial 
complex.  On  July  29,  2008,  Tennessee 
Chancery  Court  judge  Claudia  Bonnyman 
issued  a landmark  ruling  in  PLN’s  favor 
holding  that  Corrections  Corporation  of 
America  was  subject  to  the  state’s  public 
records  law  and  had  to  comply  with  a 
records  request  from  PLN.  As  soon  as 
the  court  issues  a written  ruling  (the 
transcript  of  the  oral  ruling  the  court  is- 
sued from  the  bench  is  posted  on  PLN’s 
website)  we  will  report  it  in  greater  detail 
in  the  magazine.  For  its  part,  CCA  has  ap- 
pealed. PLN  has  been  well  represented  by 
Memphis  attorney  Andy  Clarke.  The  use 
of  public  records  laws  to  glean  informa- 
tion about  the  inner  workings  of  prison 
and  jail  systems  are  one  of  the  few  forms 
of  transparency  which  exist  with  regards 
to  detention  facilities.  The  need  to  litigate 
to  obtain  records  which  are  nominally 
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From  the  Editor 

by  Paul  Wright 

public  highlights  the  lack  of  transparency 
and  accountability  in  the  prison  industry 
as  a whole. 

The  PLN  website  at  www.prionlegal- 
news.org  continues  to  improve.  We  have 
made  a number  of  its  features  more  user 
friendly.  Significantly,  it  now  has  over 
2,600  documents  in  its  brief  bank,  this 
contains  all  manner  of  legal  pleadings 
including  complaints,  unpublished  court 
rulings  and  jury  verdicts,  appeals,  and 
more.  Our  publications  library  has  over 
2,300  different  reports,  litigation  exhibits, 
audits,  research  papers  and  more  while 
our  actual  article  database  contains  over 
20,000  articles;  9,000  court  rulings  and  all 
issues  of  PLN  published  to  date.  PLN  has 
the  most  complete,  comprehensive  and 
thorough  website  on  the  internet  related 
to  all  detention  facilities  and  detention  fa- 
cility litigation.  We  also  operate  a free  list 
serv,  for  those  with  internet  access,  where 
we  send  out  daily  news  reports  on  prison 
and  jail  news  and  litigation.  While  prison- 


ers do  not  have  internet  access,  everything 
on  the  site  is  designed  for  easy  searches 
and  being  able  to  print  the  contents  out  for 
mailing  to  prisoners.  We  add  new  content 
on  a daily  basis. 

Lastly,  I was  recently  informed  that 
I have  been  awarded  the  Arthur  Kinoy 
award  by  the  National  Lawyers  Guild. 
Arthur  Kinoy  was  a legendary  civil  and 
human  rights  attorney  (1920-2003)  who 
defended  the  rights  of  activists  and 
citizens  throughout  his  legal  career.  I am 
honored  to  be  the  inaugural  recipient  of 
this  award.  I was  also  the  jailhouse  law- 
yer co-vice  president  of  the  NLG,  along 
with  Mumia  Abu  Jamal,  from  1995-2008. 
Mark  Cook,  a former  Washington  state 
and  federal  political  prisoner,  is  now  the 
new  NLG  jailhouse  lawyer  co-vice  presi- 
dent. I will  be  receiving  the  award  at  the 
NLG’s  annual  convention  in  Detroit  from 
October  15-19. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe.  P 


“I  CAN  Learn”  Software  Procurement 
for  Kentucky  DOC  Questioned 

by  Matt  Clarke 


The  “I  CAN  Learn”  educational 
software  produced  by  New  Or- 
leans-based JRL  Enterprises,  which  was 
adopted  by  the  Kentucky  Department  of 
Corrections  (KDOC),  is  under  scrutiny 
for  ineffectiveness  and  questionable  pro- 
curement practices. 

In  2004,  then-KDOC  Commissioner 
John  Rees  was  introduced  to  “I  CAN 
Learn”  by  his  friend  and  JRL  lobbyist 
Mark  Smith.  JRL  had  hired  Smith  to 
hawk  the  program  in  Washington,  D.C. 
He  had  been  friends  with  Rees  since  the 
1990’s,  when  they  both  worked  for  private 
security  companies  (Rees  was  formerly 
employed  by  Corrections  Corporation 
of  America). 

Rees  recommended  the  purchase  of 
the  “I  CAN  Learn”  remedial  math  pro- 
gram at  a cost  of  $210,000  over  five  years. 
The  money  came  from  the  Kentucky 
Centralized  Inmate  Commissary  Inc.,  a 
semi-private  fund  known  as  the  canteen 
board  which  is  funded  by  profits  from 
prison  vending  machines. 

The  procurement  was  unusual  because 
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it  was  authorized  by  the  Commissioner’s 
office  - bypassing  the  usual  procurement 
process  - and  was  funded  through  the 
semi-private  canteen  board  fund,  which  is 
not  subject  to  oversight  by  the  legislature’s 
Contract  Review  Committee.  The  Com- 
mittee reviews  all  state  contracts  with  a 
value  in  excess  of  $1,000.  “Even  though 
it’s  private  money,  if  it’s  serving  a state 
function,  doesn’t  that  make  it  nonethe- 
less something  that  should  be  reviewed?” 
asked  state  Rep.  Brent  Yonts. 

Furthermore,  the  KDOC  already  had 
a $5.8  million  contract  with  Kentucky’s 
community  college  system  to  provide 
prisoners  with  education  programs  rang- 
ing from  GED  classes  to  A.A.  degrees, 
which  meant  the  “I  CAN  Learn”  software 
purchase  was  redundant. 

“I  CAN  Learn”  has  a history  of 
using  lobbyists  to  influence  govern- 
ment officials  instead  of  going  through 
normal  procurement  channels.  In  2006, 
Kentucky  legislators  bought  the  software 
program  for  three  middle  schools  after 
“I  CAN  Learn”  lobbyist  Hunter  Bates, 
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a former  chief  of  staff  for  state  Senate 
Minority  Leader  Mitch  McConnell,  ap- 
proached state  lawmakers  in  the  waning 
days  of  budget  negotiations.  The  $1.3 
million  purchase  was  made  despite  a 
lack  of  evidence  that  the  program  was 
effective.  Bates  and  two  other  lobbyists 
were  paid  $106,000  over  two  years  for 
pushing  “I  CAN  Learn,”  according  to 
filings  with  the  Kentucky  Legislative 
Ethics  Committee. 

JRL’s  “I  CAN  Learn”  program  began 
with  federal  earmark  money,  which  was 
arranged  in  large  part  by  former  U.S. 
Senator  Bob  Livingston,  who  later  became 
a JRL  lobbyist.  In  return,  the  company 
and  its  founder,  John  R.  Lee,  have  made 
generous  contributions  to  both  political 
parties  at  the  state  and  federal  levels.  The 
money  still  flows  in  both  directions.  JRL 
has  received  federal  earmarks  totaling  $37 
million  since  2000,  and  has  expanded  sales 
of  “I  CAN  Learn”  into  28  states. 

In  2007,  former  Orleans  Parish  School 
Board  president  Ellenese  Brooks-Simms 
pleaded  guilty  to  receiving  up  to  $140,000 
in  kickbacks  from  third-party  vendor 
Mose  Jefferson  to  purchase  “I  CAN 
Learn”  for  New  Orleans  public  schools. 
In  turn,  Jefferson  received  $913,000  in 
commissions  from  JRL.  The  company 
has  denied  any  knowledge  of  the  alleged 
bribery,  and  said  it  cut  ties  with  Mose  as 
soon  as  it  learned  of  the  scandal. 

On  April  2,  2008,  Mose  was  indicted 
on  charges  of  bribing  Brooks-Simms  to 
obtain  $14  million  in  contracts  for  “I 
CAN  Learn”  software.  Mose’s  brother, 
U.S.  Rep.  William  Jefferson,  who  has 
been  a supporter  of  “I  CAN  Learn,” 
reportedly  arranged  some  of  the  federal 
funds  earmarked  for  JRL  Enterprises. 
Rep.  Jefferson  was  indicted  on  unrelated 
corruption  charges  in  June  2007. 

The  KDOC’s  only  measure  of  the  “I 
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Sandra  Z.  Thomas 
POBox  4178 

Winter  Park,  Florida  32793-4178 
Phone:  407-579-5563 


CAN  Learn”  program’s  effectiveness  is 
the  company’s  own  laudatory  claims.  The 
program  was  suspended  in  Fort  Worth, 
Texas  public  schools  in  2005  after  a study 
found  it  had  little  effect  on  students’  test 
scores.  It  was  discovered  that  many  of 
the  positive  reviews  of  the  program  were 
authored  by  an  educator  who  was  on  JRL 
Enterprises’  payroll. 

If  “I  CAN  Learn”  is  indeed  effective, 
it  should  be  able  to  withstand  the  scrutiny 
of  the  normal  procurement  process.  Since 


it  bypassed  that  process  when  purchased 
by  the  KDOC,  state  officials  should  be 
reluctant  to  believe  the  company’s  claims 
regarding  the  effectiveness  of  their  prod- 
uct. P 

Source:  Lexington  Herald-Leader,  Times- 
Picayune 


Dictionary  of  the  Law  - Random  House 

Thousands  of  clear  concise  definitions 
See  page  45  for  ordering  information 


PrisonCallsOnline 


TIRED  OF  EXPENSIVE  COLLECT  CALLS 
AND  OUTRAGEOUS  PHONE  BILLS? 

We  can  help  with  Prepaid  Collect  Prison  Calls! 

We  sen/ice  most  local,  state  and  federal  facilities  nationwide. 
We  can  send  your  collect  calls  to  your  CELL  PHONE,  your 
blocked  home  number  or  even  overseas. 

We  offer  fast  activations  and  24/7  Internet  account  access 
Ask  us  how  you  may  save  by  sharing  a line  with  a relative. 


1-888-925-1 400 

www.prisoncallsonline.com 


1 wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

~J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


"PrisonCalls  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls:  PrisonCallsOnline! 
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Millions  Paid  in  Mississippi  Jail  Deaths;  Ten  Guards  Sentenced 

for  Abuses;  Corruption  Continues 

by  Bob  Williams 


6 6 T^he  house  always  wins,”  War- 
X den  Don  Cabana  proclaimed 
to  the  Sun  Herald , a Mississippi  news- 
paper, in  July  2007.  However,  Harrison 
County,  home  of  the  Harrison  County 
Adult  Detention  Center  (ADC),  has 
agreed  to  pay  $3.5  million  to  the  family  of 
Jessie  Lee  Williams,  Jr.,  who  was  brutally 
murdered  at  the  hands  of  ADC  guards 
- which  sounds  like  a loss  to  everyone 
involved. 

ADC  Sgt.  Ryan  Michael  Teel  was 
convicted  in  Williams’  beating  death  and 
received  two  life  sentences.  Nine  other 
jail  guards  pleaded  guilty  and  received 
various  terms  of  incarceration  ranging 
from  4 months  on  house  arrest  to  4 years 
in  prison  for  their  roles  in  Williams’  death 
and  other  abuses  at  the  ADC.  Former 
Harrison  Co.  Sheriff  George  Payne,  Jr. 
finally  apologized  to  Williams’  family 
17  months  after  his  torturous  death,  just 
after  the  settlement  was  announced.  The 
murder  of  Jessie  Williams  and  the  sys- 
temic pattern  of  abuses  at  the  ADC  are 
indicative  of  a much  larger  problem  of 
brutality,  corruption  and  malfeasance  at 
Mississippi  county  jails. 

Williams,  40,  was  a kind,  slender  man 
with  seven  children,  six  of  whom  were  still 
minors  when  he  died.  He  had  a record  of 
non-serious  arrests  and  had  been  a trustee 
at  the  jail  before.  Kitchen  Supervisor 
Madeline  Dedeaux  recalled  that  “Jessie 
respected  everybody,  he  kissed  those  of- 
ficers’ butts,  running  around  like  a slave 
whenever  they  asked  him  to  do  something. 
I cried,  I fell  apart,  when  I found  out  he 
had  died.” 

Williams  was  arrested  for  simple  as- 
sault and  disturbing  the  peace  on  February 
4,  2006.  According  to  eye  witnesses,  while 
standing  against  a wall  in  the  ADC’s  book- 
ing area,  Williams  stepped  away  from  the 
wall  and  was  “slammed”  back  by  Teel  and 
then  again  by  ADC  guard  Regina  Rhodes, 
who  Dedeaux  described  as  “Teel’s  side- 
kick.”  What  happened  next  - as  witnessed 
by  male  and  female  prisoners,  other  jail 
guards,  a 14-year-old  Gulfport  high  school 
student  at  the  jail  for  a school  project,  and 
five  ADC  cameras  - is  an  object  lesson  for 
corrections  “professionals”  in  what  should 
never  be  done  to  another  human  being  in 
their  custody  and  care. 
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Beyond  Teel’s  large  size  and  propen- 
sity for  violence,  the  arsenal  at  his  disposal 
included  handcuffs,  shackles,  a Taser, 
restraining  blankets,  a restraining  chair 
with  immobilization  straps,  and  a “spit 
bag”  normally  used  to  prevent  prisoners 
from  spitting  on  guards,  not  as  a torture 
device. 

While  being  booked,  Williams’  hand- 
cuffs were  removed  and  he  was  ordered 
to  remove  his  shoes.  Teel  then  kicked 
Williams  in  the  chest  as  he  was  trying 
to  comply.  Williams  allegedly  “charged 
at  [Teel]  like  a linebacker  playing  foot- 
ball,” according  to  witness  Paul  McBee, 
although  a videotape  of  the  incident 
shows  no  aggressive  action  by  Williams. 
The  pair  went  to  the  floor,  with  Williams 
hitting  his  head  against  the  wall.  Several 
guards  subdued  Williams  while  Teel  and 
Rhodes  repeatedly  punched  and  kicked 
him  about  the  head,  back  and  chest.  One 
Taser  shot  ended  Williams’  resistance,  if 
indeed  he  was  resisting,  when  Teel  jammed 
the  Taser  into  Williams’  back.  “I  could  see 
him  firing  it  several  seconds;  I saw  blue 
sparks,”  reported  McBee,  who  still  wakes 
up  hearing  Williams  screaming  “I  quit ... 
please  stop,”  over  and  over. 

Williams  was  then  handcuffed, 
hogtied,  punched  a few  more  times  and 
dropped  head-first  on  the  floor,  blood 
dripping  from  his  mouth,  with  one  ADC 
guard  calling  it  “crack-head  spit,”  accord- 
ing to  witness  Irvin  Watson.  Like  McBee, 
Watson  said  he  is  plagued  with  nightmares 
from  the  brutality  he  witnessed.  Although 
the  beating  was  already  a gross  example  of 
excessive  force  - force  beyond  that  neces- 
sary to  subdue  Williams  - it  escalated  into 
torture  as  the  sadistic  Teel  worked  his  way 
through  his  arsenal. 

While  Williams  was  subdued  and 
restrained,  Gulfport  police  officer  Kelly 
Knight  handed  Teel  some  pepper  spray. 
Teel  sprayed  Williams  through  a spit  mask 
that  had  been  placed  over  his  face.  Wil- 
liams was  then  rolled  up  in  a restraining 
blanket,  picked  up  “like  a suitcase  and  car- 
ried to  the  restraining  chair,”  McBee  said. 
Teel  “threw  him  down  twice  on  the  way, 
the  right  side  of  his  head  hitting  the  con- 
crete floor.”  No  one  tried  to  stop  Teel. 

According  to  Dedeaux,  at  some  point 
Teel  pulled  a sheet  around  Williams’  head 
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and  cinched  it  so  tight  she  “could  see  the 
inmate’s  facial  features.”  Dedeaux  wrote 
that  Teel  threatened  to  break  Williams’ 
neck,  poured  water  over  the  sheet  over 
Williams’  face,  and  made  a racial  com- 
ment about  “people  like  you.”  Jeremy 
Powell,  the  teenage  high  school  student, 
testified  that  Teel  told  Williams  “I  hope 
you  don’t  drown.” 

Once  in  the  restraining  chair,  known 
to  ADC  prisoners  as  “the  torture  chair” 
or  “the  devil’s  chair,”  Williams  was  taken 
to  another  location  where  witnesses  re- 
called hearing  sounds  of  someone  being 
hit.  Video  footage  showed  the  physical 
abuse  continued  while  Williams  was 
strapped  in  the  chair.  When  Williams  was 
returned  to  the  booking  area,  still  in  the 
restraint  chair,  he  appeared  lifeless  and 
unresponsive.  “His  fate  was  sealed  before 
the  ambulance  arrived,”  noted  Michael 
Crosby,  Williams’  family  attorney.  “I 
thought  he  was  dead  then,”  McBee  said. 
“A  nurse  came  and  tried  to  clean  him 
up  before  the  ambulance  got  there.  She 
seemed  real  upset.”  An  unnamed  female 
prisoner  exclaimed,  “God  is  going  to  pun- 
ish you  all.” 

Williams  arrived  at  Gulfport  Memo- 
rial Hospital  in  a coma,  was  declared 
brain  dead  two  days  later  on  February 
6,  2006,  and  life  support  was  removed  at 
his  family’s  request.  The  cover-up  began 
immediately.  The  jail’s  phone  system  for 
prisoners  was  shut  off  for  several  days. 
False  reports  were  made  and  stories  were 
synchronized.  Sheriff  George  Payne  an- 
nounced that  Williams  had  a history  of 
fighting  with  police,  and  that  guards  at  the 
jail  “had  to  fight  him.”  The  Sheriff  further 
said,  “They  pepper-sprayed  him,  and  it 
didn’t  slow  him  down.  It  cranked  him  up 
even  higher,  which  it  does  when  they’re  on 
crack  or  meth  or  something  like  that.” 

Williams,  however,  tested  negative  for 
drugs  and  had  a blood  alcohol  level  low 
enough  to  drive  in  Mississippi.  The  secrecy 
continued  for  months  as  attorney  Crosby 
and  the  Sun  Herald  fought  in  court  to  gain 
access  to  information  that  should  have 
been  public  in  the  first  place,  including 
the  videotape  of  Williams’  death.  The  Sun 
Herald’s  request  for  the  video  was  initially 
denied  by  federal  Magistrate  Judge  John 
M.  Roper,  who  stated  “The  right  to  a fair 
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trial  [for  the  guards]  trumps  all  the  First 
Amendment  rights  you  may  have.”  (The 
video  was  later  obtained  and  posted  on 
the  Internet).  Meanwhile,  both  Teel  and 
Rhodes  filed  for  worker’s  compensation 
for  injuries  they  sustained  in  the  process 
of  murdering  Williams. 

When  Harrison  County  Coroner 
Gary  Hargrove  declared  Williams’  death 
a homicide  “by  means  of  blunt  injuries 
at  the  hands  of  another,”  the  Mississippi 
Bureau  of  Investigation  (MBI)  and  the 
FBI  stepped  in  to  investigate,  along  with 
the  local  district  attorney  and  the  U.S. 
Attorneys  office.  While  critics  decried  the 
months  of  secrecy  and  lack  of  public  con- 
fidence, the  investigation  was  expanded  to 
include  other  assaults  and  eventually  led 
to  11  indictments  against  ADC  guards 
and  supervisors. 

It  took  Williams’  death  to  expose  the 
atrocities  at  ADC.  While  hundreds  of  prison- 
ers had  complained  of  brutal  treatment  at  the 
jail  for  years,  the  public  has  a misconceived 
perception  of  prisoners  that  undermines 
their  credibility.  It  should  not  take  a dead 
body  to  raise  awareness.  Nevertheless,  given 
the  credibility  problems  among  the  prisoners 
who  witnessed  Williams’  death,  it  is  no  won- 
der that  when  the  video  of  the  beating  was 
played  at  Teel’s  trial,  it  was  Jeremy  Powell, 
the  14-year-old  witness,  who  was  chosen  to 
describe  the  incident  - truth  straight  from  the 
mouth  of  babes. 

Teel,  characterized  by  fellow  guards 
as  “the  conspiracy”  ringleader,  was 
known  to  physically  abuse  prisoners.  He 
was  convicted  of  violating  Williams’  civil 
rights  by  causing  his  death,  conspiring  to 
violate  other  prisoners’  civil  rights,  and 
obstructing  justice  by  falsifying  reports 
in  an  attempted  cover-up  (the  ADC  was 
required  to  submit  reports  to  the  U.S. 
Department  of  Justice  under  the  terms 
of  a 1995  consent  decree).  Teel  was 
sentenced  on  November  1,  2007  to  two 
terms  of  life  imprisonment  for  Williams’ 
death  and  the  conspiracy,  plus  another 
20  years  for  falsifying  reports.  He  was 
further  ordered  to  pay  $6,461  to  Wil- 
liams’ estate  for  funeral  expenses.  In  the 
year  before  Williams  was  killed,  Teel  had 
been  involved  in  1 1 of  22  brutal  assaults 
in  the  jail’s  booking  area. 

Ryan  Teel  is  the  son  of  Wes  Teel,  a 
former  chancery  court  judge  who  was 
tried  for  bribery  in  2005,  though  the  jury 
could  not  reach  a verdict.  Fearing  a biased 
jury  due  to  his  son’s  murderous  actions, 
Wes  Teel  asked  that  the  retrial  be  held  in 
a different  jurisdiction.  Ryan  Teel’s  trial 
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was  moved  to  Hattiesburg,  while  Wes 
Teel  was  tried  and  convicted  in  a second 
trial  in  Jackson  in  March  2007;  he  was 
sentenced  to  70  months  in  federal  prison. 
In  a strange  twist,  one  of  Wes  Teel’s 
co-defendants  in  the  bribery  case  was 
former  circuit  court  judge  John  Whitfield, 
who  was  represented  by  Michael  Crosby. 
Crosby  and  Whitfield  were  co-counsel  in 
the  lawsuit  filed  against  Ryan  Teel  and 
others  over  Williams’  death. 

Tried  alongside  Teel  was  the  highest- 
ranking  ADC  defendant,  Captain  James 
Ricky  Gaston,  who  was  in  charge  of  the 
booking  area.  Gaston  was  acquitted.  He 
shook  hands  with  the  federal  prosecutors, 
then  demanded  his  job  back  afterwards. 
Based  on  eyewitness  statements,  the 
indictment  against  Gaston  alleged  that 
he  had  assaulted  prisoners  at  the  jail  and 
encouraged  others  to  “needlessly”  use 
force  against  prisoners. 

As  with  many  gangs  of  abusive 
guards,  such  as  the  infamous  Cowboys  at 
USP  Florence,  once  exposed  the  group 
quickly  imploded.  Breaking  the  “code 
of  silence”  was  Teel’s  sidekick,  Regina 
Rhodes,  the  only  other  guard  convicted 
in  connection  with  Williams’  murder.  She 
pleaded  guilty  to  violating  Williams’  civil 
rights  and  falsify- 
ing reports,  and  was 
sentenced  on  No- 
vember 5,  2007  to 
18  months  in  pris- 
on and  three  years 
supervised  release. 

Rhodes  testified 
against  both  Teel 
and  Gaston. 

Shortly  before 
trial,  two  of  Teel’s 
co-defendants  also 
took  plea  bargains. 

Karle  Stolze  plead- 
ed to  conspiracy  to 
deprive  prisoners 
of  their  civil  rights 
between  February 
8,  2005  and  March 
8,  2006,  and  was 
sentenced  on  No- 
vember 5,  2007  to 
15  months  in  pris- 
on and  two  years 
supervised  release. 

Daniel  Evans  pled 
likewise,  and  was 
sentenced  the  fol- 
lowing day  to  three 
years  in  prison. 


HARVEY  R.  COX,  MS 
Corrections  Consultant 
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PO  Box  1551 
Weatherford,  TX  76086 
(817)  596-8457 
Fax:  (817)  594-7172 
E-mail:  hrcox@yahoo.com 
www.prisonconsultant.com 
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■ Learn  Legal  Research 
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■ Study  in  your  spare  time 

■ Affordable  Tuition, 

Easy  Payment  Plan 


For  a Limited  Time... 
Receive 

Black's  Law  Dictionary. 
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Blackstone 
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Mississippi  Jail  Deaths  (cont.) 


Other  guards  who  pleaded  guilty  and 
cooperated  included  Morgan  Lee  Thomp- 
son, whose  assault  on  54-year-old  prisoner 
Only  Al-Khidhr  on  October  5,  2005  was 
called  “barbaric”  by  the  judge,  who  sen- 
tenced Thompson  to  four  years  in  federal 
prison  and  two  years  supervised  release. 
Thompson,  who  had  hung  the  mug  shot 
of  Al-Khidhr’s  bloody,  beaten,  swollen 
face  on  the  wall  as  a trophy,  admitted  to 
personally  assaulting  over  100  prisoners, 
bragging  about  the  assaults  and  witness- 
ing dozens  more.  He  also  falsified  a report 
related  to  Williams’  death,  and  testified  at 
the  trial  of  Teel  and  Gaston. 

ADC  guard  Thomas  Preston  Wills 
had  only  one  week  of  training  and  three 
days  as  a field  officer  before  he  began 
full-time  duties  at  the  jail.  His  lack  of 
experience,  however,  did  not  excuse  his 
complicity  in  more  than  100  assaults  and 
observation  of  over  100  other  acts  of 
brutality  by  his  co-workers,  who  bragged 
about  their  actions.  “There’s  people  still 
working  out  there  that  are  10  times  worse 
than  they’ve  made  some  of  us  out  to  be,” 
he  complained  after  he  pled  guilty.  Wills 
was  sentenced  on  November  6,  2007  to  a 
prison  term  of  41  months. 

Sgt.  Dedri  Yulon  Caldwell  was  sen- 
tenced on  November  6,  2007  to  two  years 
in  prison  for  conspiracy,  as  was  William  Jef- 
fery Priest,  who  admitted  to  participating 
in  abuses  from  August  1,  2004  to  January 
28, 2006.  He  received  a 21-month  sentence. 
Brodrick  Fulton  pleaded  guilty  in  the  beat- 
ing of  a prisoner  identified  as  L.M.  in  a 
shower  room  in  August  2001  (many  victims 
were  identified  in  the  investigation  only  by 
their  initials).  L.M.  suffered  a broken  jaw 
in  the  attack.  Fulton  was  sentenced  on 
November  6,  2007  to  33  months. 

The  most  lenient  sentence  imposed 
was  on  Timothy  Brandon  Moore,  who 
received  four  months  on  house  arrest  and 
five  years  probation  for  falsifying  a report. 
After  Al-Khidhr  was  shot  with  a Taser 
in  the  jail’s  shower  area  and  assaulted  by 
Teel  and  Thompson,  Moore  quit  mid-shift 
and  walked  out,  actions  that  prompted  the 
judge  to  say  that  Moore  had  demonstrated 
the  “advanced  trait  of  conscience  and 
humanity.”  Then  again,  he  still  falsified 
the  report. 

Except  for  Teel,  who  was  sent  to  prison 
in  November  2007,  the  other  former  ADC 
guards  began  serving  their  sentences  in 
January  2008.  By  February  they  were  in 
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federal  prisons  scattered  across  the  coun- 
try. Although  over  two  years  have  passed 
since  Williams  died,  and  ten  jail  guards 
have  been  convicted,  the  Department  of 
Justice  has  stated  its  investigation  into 
abuses  at  the  ADC  is  ongoing. 

As  with  Williams’  death,  nearly  half 
of  the  cases  brought  by  the  Civil  Rights 
Division  of  the  Department  of  Justice 
(DOJ)  involve  prosecutions  for  official 
misconduct.  Since  2000  the  DOJ  has 
convicted  50  percent  more  corrections 
officials  than  during  the  1990s.  In  fiscal 
year  2007  there  were  189  such  convic- 
tions - a record  number  in  the  division’s 
50-year  history. 

Numerous  lawsuits  resulted  from 
the  ADC  investigation.  Property  owners 
in  Harrison  County  will  pay  over  $3.00 
per  person  per  year  for  the  next  1 5 years 
just  to  cover  the  county’s  $2.5  million 
settlement  in  the  Williams  case  (the 
other  $1  million  will  be  paid  from  the 
county’s  insurance  policy).  Undisclosed 
settlements  were  reached  with  Health 
Assurance  LLC,  the  private  medical 
provider  for  the  ADC,  and  the  City  of 
Gulfport.  The  American  Correctional 
Association  was  dismissed  as  a defendant 
in  the  suit;  the  ACA  had  performed  its 
perfunctory  accreditation  of  the  jail 
which  was  later  revoked,  stating  they 
had  not  been  informed  of  the  abuses. 
But  then,  the  ACA  never  asks  about 
or  investigates  abuses  and  some  of  the 
worst  prisons  and  jails  in  America  have 
paid  their  accreditation  fees  and  are  duly 
“accredited.”  See:  Estate  of  Williams  v. 
Harrison  County , U.S.D.C.  (S.D.  Miss.), 
Case  No.  l:06-cv-196-LG-JMR. 

Kasey  Dion  Alves  sued  over  his  beat- 
ing by  Teel  and  other  guards  the  month 
before  Williams  was  killed;  Alves  was  as- 
saulted after  he  looked  into  a holding  cell 
containing  female  prisoners.  Following 
a severe  beating  by  Teel,  he  was  left  in  a 
restraining  chair  for  seven  or  eight  hours, 
suffering  acute  kidney  failure  and  nerve 
damage.  While  Alves  was  restrained 
Teel  wrapped  a sheet  around  his  head  so 
tight  that  his  facial  features  showed,  then 
poured  water  over  the  sheet  - a technique 
similar  to  “water  boarding.”  The  suit 
is  pending.  Unlike  the  water  boarding 
torture  carried  out  by  the  CIA  and  mili- 
tary torturers  at  Guantanamo,  the  water 
boarding  torture  of  American  prisoners 
in  American  prisons  and  jails  results  in 
little  media  outrage.  See:  Alves  v.  Harri- 
son County , U.S.D.C.  (S.D.  Miss.),  Case 
No.  l:06-cv-00912-LG-JMR. 
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Another  lawsuit  is  pending  from  Rod- 
erick Miller,  who  requested  his  migraine 
headache  medication  but  was  instead 
punched  in  the  chest  by  Teel  “with  extreme 
force.”  Miller  then  fell  over  a bench  and 
hit  his  head  against  a wall.  Teel  reportedly 
yelled  “This  ought  to  help  your  headache,” 
then  slammed  Miller  on  the  floor,  dropping 
his  knee  onto  Miller’s  back  while  Rhodes 
began  kicking  him.  Miller  sat  through 
Teel’s  trial  and  was  incensed  at  seeing  the 
guards  come  forward  to  testify,  “not  be- 
cause they  felt  bad  at  the  time,  but  because 
they  were  caught.”  See:  Miller  v.  Harrison 
County , U.S.D.C.  (S.D.  Miss.),  Case  No. 
l:07-cv-00541-LG-JMR. 

Marguerite  Carruba  sued  over  an  as- 
sault by  ADC  guards  Stolze  and  Priest, 
who  then  denied  her  medical  treatment. 
Carruba  had  tapped  on  a holding  cell 
window  and  requested  her  right  to  make 
a phone  call. 

Bobby  J.  Golden  filed  suit  claiming 
ADC  guard  Lee  Oatis  Jackson  and  others 
had  beaten  and  pepper-sprayed  him  on 
February  26,  2005.  The  next  day,  Jackson 
took  Golden  to  an  outside  area  to  beat 
him  again.  See:  Golden  v.  Harrison  County , 
U.S.D.C.  (S.D.  Miss.),  Case  No.  l:06-cv- 
01006-LG-JMR. 

Former  prisoner  Frances  Winn  has 
also  sued  the  ADC,  claiming  she  was 
subjected  to  mental  and  physical  abuse; 
denied  food,  water  and  medical  treatment; 
taunted  by  jailors;  and  held  for  more 
than  15  hours  after  her  bond  was  posted 
on  April  16,  2005.  See:  Winn  v.  Harrison 
County , U.S.D.C.  (S.D.  Miss.),  Case  No. 
l:07-cv-01019-LG-JMR. 

Johnny  O’Bryant  sued  Stolze,  Sheriff 
Payne  and  Warden  Cabana  after  Stolze 
beat  and  choked  him  when  he  inquired 
about  his  missing  eyeglasses  on  September 
25,  2006.  His  suit  was  dismissed  without 
prejudice  on  March  17,  2008  after  he  was 
released  from  the  ADC  and  failed  to  attend 
court  hearings.  See:  O’ Bryant  v.  Harrison 
County  ADC , U.S.D.C.  (S.D.  Miss.),  Case 
No.  l:07-cv-00477-LG-RHW. 

Al-Khidhr  also  sued,  over  his  October 
2005  beating  by  Teel  and  Thompson.  See: 
Al-Khidhr  v.  Harrison  County , U.S.D.C. 
(S.D.  Miss.),  Case  No.  l:07-cv-001223-LG- 
RHW.  More  lawsuits  by  other  former  ADC 
prisoners  are  likely,  according  to  attorneys 
who  had  filed  over  15  court  actions  by  the 
end  of  2007. 

Former  Sheriff  Payne  supported  his 
abusive  guards,  claimed  ignorance,  and 
refused  numerous  times  to  appear  before 
the  county  commission.  He  has  since  been 
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replaced  by  Melvin  Brisolara.  Likewise, 
former  ADC  Warden  Dianne  Gatson-Ri- 
ley  was  replaced  in  August  2006  by  Don 
Cabana,  who  actually  appeared  before 
the  city  council.  Although  Cabana  appar- 
ently believes  the  “house  always  wins,”  the 
county  and  city  will  pay  millions  for  the 
abuses  that  occurred  at  the  ADC,  while 
millions  more  will  be  spent  to  repair  the 
dilapidated  facility 

Cabana  is  now  trying  to  get  the  jail’s 
population  below  700  to  avoid  losing  the 
county  work  facility,  which  provides  an 
estimated  $2  million  a year  in  free  prisoner 
slave  labor  to  the  surrounding  area.  Mean- 
while, an  effort  to  “fix”  the  jail’s  problems 
by  privatizing  the  facility  is  being  studied, 
and  web  cameras  have  been  installed  to  let 
the  public  see  inside. 

While  Harrison  County’s  problems 
are  grave,  other  Mississippi  counties  are 
mired  in  similar  troubles.  A sampling  from 
some  of  Mississippi’s  82  counties  includes 
DeSoto  County  jailer  John  Thomas,  who 
was  caught  smuggling  drugs  into  the  jail 
in  early  2007,  and  guard  Stephen  Sullivan, 
who  smuggled  drugs  and  a cell  phone  into 
the  George  County  jail.  In  Greenwood, 
Mississippi,  CCA  guard  Robert  Earl  Han- 
non, who  said  he  did  not  like  potatoes,  had 
a large  portion  of  spuds  delivered  to  him 
at  the  jail  for  lunch,  raising  suspicions. 
Hidden  inside  the  meal  was  $200  and  an 
ounce  of  marijuana. 

Some  incidents  are  far  more  serious. 
For  example,  Amber  Miller,  26,  has  filed 
a wrongful  death  claim  over  the  death  of 
her  infant  while  she  was  held  in  the  Greene 
County  jail.  According  to  the  lawsuit, 
guards  refused  to  help  and  threatened  to 


mace  Miller  if  she  didn’t  stop  screaming. 
She  was  in  labor  and  extreme  pain  at  the 
time;  the  guards  were  told  that  Miller’s 
baby  was  being  born  and  it  was  a breech 
birth.  Instead  of  summoning  help,  they 
ordered  other  female  prisoners  to  spread 
Miller’s  legs  and  turn  her  around  so  they 
could  see  the  baby,  which  was  partially 
protruding  from  Miller’s  vagina.  The 
guards  then  ordered  Miller  turned  so 
male  prisoners  in  another  cellblock  could 
“see  what  a woman  had  to  endure  while 
birthing  a baby.” 

Only  after  a male  prisoner  called  for 
help  was  Miller  transported  to  Greene 
County  Hospital,  though  her  baby  had 
already  died.  Greene  County  Sheriff 
Stanley  McLeod  stated  that  jail  staff  had 
“followed  all  procedures.” 

Several  former  female  prisoners 
have  filed  suit  over  systematic  brutality 
at  the  Hancock  County  jail,  where  they 
were  beaten  and  forced  to  have  sex  with 
guards,  sometimes  in  return  for  cigarettes 
or  drugs  and  sometimes  to  stay  alive.  The 
jail  was  damaged  by  Hurricane  Katrina, 
requiring  prisoners  to  be  housed  at  the 
Pearl  River  County  jail.  Dozens  of  Pearl 
County  prisoners  are  now  claiming  they 
were  also  abused. 

Six  prisoners  have  filed  formal  com- 
plaints that  are  being  reviewed  by  the  FBI 
and  MBI.  The  prisoners  claim  they  were  tied 
to  a chair,  beaten  by  guards,  and  deprived  of 
necessities  such  as  blankets,  toothbrushes, 
toilet  paper  and  medical  care.  Another 
dozen  prisoners  told  judges  about  abuses  at 
the  jail  during  court  hearings.  Chief  Deputy 
Julie  Flowers  said  she  was  shocked  at  such 
allegations.  After  the  abuses  were  exposed, 


a number  of  guards  resigned. 

In  Grenada  County,  Correctional 
Services  Corporation  (CSC)  wanted  the 
county  to  take  back  its  jail,  a good  indica- 
tion that  privatization  is  not  a better  way 
to  “fix”  problems.  CSC  said  the  facility 
was  too  expensive  to  operate.  This  was 
just  two  days  after  Kenneth  Kendall  was 
beaten  to  death  by  other  jail  prisoners 
while  serving  a 30-day  sentence  for  failure 
to  pay  a fine.  Jay  Westfaul,  the  attorney 
who  sued  on  behalf  of  Kendall’s  family, 
said  “Jails  and  prisons  should  be  run  by 
government  entities  not  private  corpora- 
tions out  to  make  a profit.”  The  lawsuit 
resulted  in  an  undisclosed  settlement.  See: 
Kendall  v.  Correctional  Services  Corpora- 
tion, U.S.D.C.  (N.D.  Miss.),  Case  No. 
3:05-cv-00040-MPM-JAD. 

Despite  spending  $500,000  on  repairs 
at  the  Hinds  County  jail,  Michael  Burnley 
was  severely  beaten  when  another  pris- 
oner, John  Earl  Kennedy,  broke  out  of  his 
cell  and  attacked  him.  Hinds  County  had 
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Mississippi  Jail  Deaths  (cont.) 


been  embroiled  in  lawsuits  over  shoddy 
construction  at  the  facility.  While  county 
officials  settled  with  contractors,  the 
payments  apparently  were  not  used  to  fix 
the  jail’s  problems.  Meanwhile,  Burnley, 
now  paralyzed  from  the  neck  down,  was 
released  early  so  the  county  could  avoid 
paying  his  medical  expenses.  County  of- 
ficials didn’t  get  off  free,  though;  on  April 
21,  2008,  they  agreed  to  pay  $3  million  to 
settle  Burnley’s  subsequent  federal  law- 
suit. [See:  PLN , Aug.  2008,  p.  13]. 

In  June  2007,  Jeffery  Jerome  Leggett, 
a mentally  ill  prisoner,  hung  himself  after 
being  put  in  the  wrong  cell  at  the  Hinds 
County  jail.  Leggett’s  death  was  indicative 
of  a prevalent  problem  at  county  jails, 
which  house  dozens  of  mentally  ill  pris- 
oners awaiting  bed  space  at  state  mental 
institutions. 

Lincoln  County  Sheriff  Wiley  Cal- 
cote  was  charged  in  August  2006  with  a 
15-count  indictment  that  included  nine 
counts  of  embezzlement,  two  counts  of 
tampering  with  a witness,  one  count  of 
wire  fraud,  one  count  of  insurance  fraud 
and  two  counts  of  failure  to  confine  his 
prisoners.  He  returned  to  work  the  next 
day.  The  Lincoln  County  jail  was  paid  to 
house  state  prisoners,  who  then  were  able 
to  obtain  unauthorized  passes  to  leave 
the  facility.  Mississippi  officials  pulled 
both  state  prisoners  and  funding  from 
the  jail.  The  sheriff  later  resigned  as  part 
of  a plea  agreement,  pleading  guilty  to  a 
single  count  of  embezzlement  for  taking 
321  gallons  of  diesel  fuel  the  county  had 
received  after  Hurricane  Katrina.  He 
was  placed  on  two  years  probation  and 
ordered  to  pay  $895  in  restitution. 

In  Scott  County,  jail  guards  Mae 
Graham  and  Debbie  Graham  took  over 
$5,000  in  bribes  to  ensure  that  certain 
prisoners  remained  on  trustee  status. 
Former  guard  Terry  Campbell  has  sued 
the  county,  claiming  he  was  fired  because 
he  reported  misconduct  by  other  guards. 
Madison  County  public  defender  and 
former  judge  Walter  Wood  received  a 
60-day  jail  sentence  plus  fines  for  having 
sex  with  one  of  his  clients  in  a jail  con- 
ference room.  Cameras  have  since  been 
installed  to  prevent  such  unauthorized 
attorney-client  visits. 

The  Harrison  County  jail  was  in  the 
news  again  in  January  2008,  when  four 
prisoners  escaped.  Mark  Kee  Brown, 
Timothy  S.  Haynie,  Dustin  D.  Griffin  and 
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William  Arevalo  broke  out  of  the  facility 
on  Jan.  27;  all  were  captured  within  two 
days.  Soon  after  he  was  caught,  Haynie 
was  found  dead  in  his  cell,  hanging  from 
a sprinkler  head. 

Common  themes  in  Mississippi  jails 
include  overcrowding,  abuse  and  corrup- 
tion, dilapidated  facilities,  court-ordered 
oversight,  staff  shortages  and  high 
turnover,  mentally  ill  prisoners,  suicides, 
escapes,  sexual  abuse  by  guards,  and  insuf- 

California  “Restitution 


A prisoner  housed  at  a “restitu- 
tion center”  who  spent  two 
years  working  in  the  community  sued  the 
California  Department  of  Corrections 
and  Rehabilitation  (CDCR)  for  failure  to 
reimburse  her  work-related  expenses  per 
state  statute,  or  to  apply  $6,300  that  had 
otherwise  been  properly  deducted  from 
her  wages  to  her  restitution  account. 

California  Penal  Code  §§  6220-6236 
authorizes  select  prisoners  who  owe  res- 
titution and  are  willing  to  work  to  live 
in  state  “restitution  centers”  while  main- 
taining outside  jobs.  The  state  must  first 
reimburse  certain  work-related  expenses 
from  their  earnings,  and  then  divide  the 
balance  equally  among  housing  costs, 
victim  restitution  and  a savings  account 
for  each  prisoner. 

Prisoner  Elveta  Francis  was  allowed 
to  serve  two  years  of  her  three-year 
sentence  at  such  a center.  After  she  got 
out,  she  was  dismayed  to  learn  that  of 
the  $79,442.60  she  owed  in  restitution, 
only  $72.10  of  over  $6,300  deducted  for 
that  purpose  had  been  credited  to  her  ac- 
count. Moreover,  CDCR  refused  to  give 
her  any  accounting  when  she  requested  a 
breakdown  of  the  deductions.  Therefore 
she  sued  not  only  for  herself,  but  on  be- 
half of  other  prisoners  who  were  similarly 
situated.  The  Superior  Court  of  Los  An- 
geles County  dismissed  her  suit,  stating 
she  lacked  standing  to  represent  a class 
because  the  claims  of  the  class  members 
were  factually  different. 

On  appeal,  the  Second  District  Court 
of  Appeal,  in  an  unpublished  opinion, 
found  that  class  certification  was  ap- 
propriate because  the  underlying  legal 
questions  were  identical.  The  appellate 
court  held  that  if  only  questions  of  fact 
as  to  amounts  and  timing  differed,  that 
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ficient  budgets  allocated  to  jail  operations. 
Deaths  and  human  suffering  should  not 
be  required  to  raise  enough  attention  to 
fix  these  obvious  and  ongoing  problems. 
But  apparently  they  are. 

Sources:  Bad  Cop  News,  Clarion  Ledger, 
djournal.com,  gulflive.com,  Hattiesburg 
American,  Meridian  Star,  Sun  Herald, 
wlox.  com,  insurancejournal.  com,  foxnews. 
com 

Center”  Prisoner’s  Suit 


would  not  suffice  to  extinguish  the  ef- 
ficiency of  a class  action. 

After  Francis  filed  her  state  suit  but 
before  the  class  certification  hearing, 
CDCR  finally  caved  in,  providing  the  ac- 
counting she  had  requested  and  crediting 
her  restitution  account  with  the  missing 
$6,227.90.  However,  the  state  did  not  pay 
any  of  her  unreimbursed  work-related 
expenses.  Further,  CDCR  woodenly  op- 
posed the  class  certification,  apparently 
wanting  to  leave  cheated  prisoners  in  the 
dark  unless,  like  Francis,  they  learned  of 
the  accounting  discrepancies  and  sued  in- 
dividually. CDCR  thereby  unconscionably 
violated  both  the  applicable  state  statutes 
they  were  supposed  to  follow  and  the 
trust  of  the  prisoners  they  were  charged 
to  rehabilitate. 

The  appellate  court  found  that  class 
certification  applied  both  to  the  “credit 
class,”  (those  whose  restitution  monies  were 
not  lawfully  credited)  and  the  “reimburse- 
ment class”  (those  who  were  not  reimbursed 
for  work-related  expenses).  The  Court  of 
Appeal  rejected  the  trial  court’s  finding  that 
a “class”  was  not  “ascertainable”  solely 
because  common  questions  of  fact  did  not 
predominate,  even  though  there  were  com- 
mon questions  of  law.  The  appellate  court 
further  found  that  Francis’  tenacity  in 
pursuing  the  suit  demonstrated  her  ade- 
quacy to  be  the  class  representative. 

Accordingly,  the  Court  of  Appeal 
reversed  and  remanded  the  case  to  the  trial 
court  with  directions  to  grant  the  class 
certification  motion.  Francis,  represented 
by  Attorneys  Barrett  Litt  and  Paul  Estaur 
of  Litt,  Estuar,  Harrison  & Kitson  LLP, 
was  awarded  costs  on  appeal.  See:  Francis 
v.  State  of  California , California  Court  of 
Appeal,  2nd  District,  Case  No.  B 197 198 
(April  29,  2008),  2008  WL  1874426.  FJ 
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for  Underpayment  Certified  as  Class  Action 
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GEO  Group  Expands  into  Mental  Health  Facilities  for  Business  Growth 


Since  1984,  the  GEO  Group  (for- 
merly Wackenhut  Corrections) 
has  focused  on  operating  private  prisons 
as  its  business  model.  It  is  now  finding  a 
more  lucrative  niche  in  privatizing  mental 
health  facilities  and  civil  commitment 
centers  for  sexual  predators.  The  company 
has  been  able  to  procure  multiple  con- 
tracts in  Florida  to  develop  and  refine  its 
expanded,  and  lucrative,  business  model. 

This  evolution  in  the  type  of  services 
provided  by  GEO  is  a major  transforma- 
tion from  the  private  investigation  firm 
founded  in  1954  by  former  FBI  agent 
George  R.  Wackenhut.  By  1958,  Wacken- 
hut was  providing  security  guard  services. 
With  a nationwide  need  for  more  prison 
beds  in  the  1980s  due  to  tough  on  crime 
rhetoric  and  harsh  sentencing  laws,  the 
company  saw  an  opportunity  for  increased 
profits  when  it  entered  into  prison  and  jail 
operations  in  1984. 

That  expansion  resulted  in  Wacken- 
hut Corrections  - renamed  as  the  GEO 
Group,  Inc.  in  2003  - becoming  the  self- 
proclaimed  “world  leader”  in  providing 
prison  design,  construction,  financing  and 
operations  to  state  and  national  govern- 
ments. The  company  does  business  in  the 
United  States,  Australia,  South  Africa  and 
the  U.K.  It  manages  or  owns  67  prisons 
or  residential  treatment  facilities  with  a 
total  design  capacity  of  more  than  56,000 
beds,  and  claims  27%  of  the  global  private 
corrections  market. 

Critics  have  charged  that  GEO  shirks 
on  staffing  and  services  to  pad  its  profit 
margin.  At  a recent  congressional  hear- 
ing, the  company  was  faulted  for  failing 
to  offer  substance  abuse  treatment  and 
vocational  training  programs  to  prisoners 
housed  at  the  Bureau  of  Prisons’  Rivers 
Correctional  Institution  in  Winton,  North 
Carolina. 

Abuse  and  neglect  by  GEO’s  private 
prison  guards  have  caused  bad  publicity 
for  the  company  too,  resulting  in  the  loss 
of  contracts  in  some  cases.  In  October 
2007,  the  Texas  Youth  Commission  swiftly 
cancelled  its  $8  million  annual  contract 
with  GEO  after  inspectors  found  fetid 
conditions  at  the  Lake  County  Juvenile 
Justice  Center,  including  feces-smeared 
cells  and  insect  infestations.  [See:  PLN , 
July  2008,  p.18].  Amid  allegations  of  ne- 
glect and  abuse,  Louisiana  and  Michigan 
officials  closed  GEO-operated  juvenile 
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facilities  in  2000  and  2005,  respectively. 

Adult  prisons  have  also  been  an  Achil- 
les heel  when  it  comes  to  bad  press  for 
GEO.  Regular  readers  of  PLN  are  familiar 
with  articles  that  describe  riots,  escapes, 
physical  and  sexual  assaults  by  guards,  and 
abysmal  medical  care  at  GEO-operated 
facilities.  [See,  e.g.:  PLN , April  2008,  p.39; 
Dec.  2007,  p.23;  Nov.  2007,  p.  16;  Feb.  2007, 
p.  34].  Rather  than  improve  conditions, 
the  company’s  response  has  included  set- 
tling the  few  prisoner  lawsuits  that  make 
it  beyond  the  courts’  preliminary  screen- 
ing process  for  unknown  sums,  through 
confidential  settlements  that  do  not  admit 
wrongdoing. 

With  states  curtailing  mental  health 
institutions  and  embracing  prisons  as  the 
preferred  choice  for  “treating”  the  mentally 
ill  [see  this  issue’s  cover  story],  it  seems  in- 
evitable that  for-profit  companies  like  GEO 
would  eye  the  expanding  market  for  insti- 
tutional mental  health  services.  In  1997, 
Florida  created  the  perfect  opportunity  for 
GEO  to  capitalize  on  that  market. 

The  South  Florida  State  Hospital 
opened  in  the  1950s  as  a treatment  facility 
for  people  with  mental  illnesses  such  as 
schizophrenia  and  major  depression.  By 
1988  it  had  devolved  into  a human  ware- 
house where  the  mentally  ill  wandered 
around  naked  and  shared  toothbrushes 
from  a communal  bucket.  A class  action 
lawsuit  resulted  in  some  much-needed 
improvements. 

Regardless,  by  1997  the  facility  was 
still  dysfunctional.  Seeking  to  further 
privatize  government  services,  and  noting 
the  state’s  desire  to  privatize  the  South 
Florida  Hospital,  GEO  contracted  to 
design,  build  and  operate  a replacement 
facility.  The  mental  health  hospital  now 
houses  patients  who  have  been  found 
incompetent  to  stand  trial  or  not  guilty 
by  reason  of  insanity. 

Admittedly  there  have  been  vast  im- 
provements since  GEO  took  over.  When 
the  state  ran  the  facility,  the  average  stay 
for  patients  was  8 lA  years.  Now  the  average 
stay  is  less  than  one  year.  The  hospital’s 
treatment  approach  follows  the  concepts 
of  Boston  University  Professor  William 
A.  Anthony,  a founder  of  the  modern 
movement  in  psychiatric  rehabilitation. 

Rather  than  sit  in  their  rooms,  some 
90%  of  the  patients  are  involved  in  pro- 
grams to  engage  them  in  art,  music  and 


other  therapies  that  stress  skill  building. 
Re-admissions  have  dropped  to  2%  an- 
nually. GEO’s  goal,  however,  was  not  so 
much  to  assure  that  patients  receive  ad- 
equate care,  but  to  create  more  contracts 
and  revenue. 

“We  kind  of  recognized  this  new  busi- 
ness line  as  very  similar  in  many  respects 
to  the  corrections  business  line,  in  that 
they  were  all  large  state-run  facilities, 
many  of  which  were  not  running  all  that 
well,”  said  Dale  Frick,  vice  president  of 
project  development  and  client  relations 
for  GEO  Care,  the  mental  health  arm  of 
GEO  Group.  “Of  course,  we  saw  a large 
national  market  availability  of  these  types 
of  facilities  and  projects.” 

That  market  is  also  more  profitable 
than  prisons.  “The  typical  correctional 
bed  generates  only  $20,000  to  $25,000  per 
year  as  compared  to  the  GEO  Care  bed, 
which  generates  in  excess  of  $100,000  per 
bed  per  year,”  stated  GEO  Chairman  and 
CEO  George  Zoley. 

GEO  Care,  created  as  a GEO  Group 
subsidiary  in  1997  and  previously  known 
as  Atlantic  Shores  Healthcare,  expanded 
its  revenue  from  $32.6  million  in  2005  to 
$70.5  million  in  2006  - a 115%  increase. 
In  contrast,  GEO’s  corrections  division 
saw  revenue  rise  29.5%  during  the  same 
time  period.  The  increase  for  GEO  Care 
included  a $2.7  million-a-year  contract  to 
provide  mental  health  services  at  Florida’s 
Palm  Beach  County  jails.  The  company 
further  obtained  contracts  worth  $34  mil- 
lion to  operate  the  100-bed  South  Florida 
Evaluation  and  Treatment  Center  Annex 
and  the  175-bed  Treasure  Coast  Forensic 
Treatment  Center.  Both  are  located  in 
South  Florida,  with  the  latter  being  a 
former  civil  commitment  center. 

GEO  Care  also  operates  the  230- 
bed  Fort  Bayard  Medical  Center  in  New 
Mexico,  and  in  2006  proposed  taking 
over  two  state  mental  hospitals  in  West 
Virginia.  “It’s  just  a niche  market,”  said 
Frick.  And  a highly  profitable  one,  too. 
GEO  Care’s  2007  revenue  was  $113.8 
million.  GEO  has  stated  that  its  mental 
health  subsidiary  is  part  of  the  company’s 
“strategy  to  diversify  into  services  that  are 
complementary  to  its  core  business.” 

Other  states  have  taken  notice  of 
GEO  Care’s  track  record  in  Florida. 
GEO  regularly  brings  in  visitors  to  view 
its  South  Florida  Hospital  operations, 
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hoping  those  states  will  be  encouraged 
to  privatize  their  mental  health  facilities, 
which  it  sees  as  a potential  $7.2  billion 
market. 

Florida  has  also  provided  GEO  Care 
a platform  to  build  a business  model  that 
involves  operating  civil  commitment 
centers  for  sexual  predators  who  have 
completed  their  prison  sentences. 

As  previously  reported  in  PLN , 
the  Florida  Civil  Commitment  Center 
(FCCC)  was  a mismanaged,  chaotic  fa- 
cility when  it  was  operated  by  the  state’s 
Department  of  Children  and  Family  Ser- 
vices, and  even  after  it  was  turned  over  to 
Liberty  Behavioral  Healthcare  Corp.  In- 
vestigators found  that  sex  among  staff  and 
prisoners  was  a regular  occurrence;  cell 
phones,  alcohol  and  drugs  were  brought  in 
by  employees;  violence  was  rampant;  and 
at  least  one  murder  occurred  plus  an  at- 
tempted escape  by  helicopter.  [See:  PLN , 
Nov.  2006,  p.  13;  Sept.  2007,  p.20]. 

GEO  Care  obtained  an  $18.9  million 
annual  contract  to  operate  FCCC  in  July 
2006.  The  company  plans  to  be  in  the 
business  of  treating  sexual  predators  for 
the  long  haul,  as  it  has  broken  ground  on 
a new  facility  to  increase  FCCC’s  capacity 
from  660  to  720  beds,  with  a completion 


date  in  Spring  2009.  Meanwhile  GEO 
is  developing  a program  to  treat  sexual 
predators,  though  some  experts  say  it’s 
unclear  if  such  offenders  can  be  reha- 
bilitated. Even  if  they  can,  there  is  little 
political  inclination  to  ever  release  them 
from  confinement. 

GEO  sees  FCCC  as  a clear  busi- 
ness opportunity.  “We  want  to  become 
a national  model  because  it  is  evolving 
and  other  states  don’t  know  exactly  what 
they’re  doing  with  this  population  either,” 
said  GEO  Care  vice  president  Dale  Frick. 
The  company  expects  to  bring  in  $ 1 80  mil- 
lion this  year.  “It’s  just  a different  market. 
It’s  not  that  it’s  more  lucrative,”  stated 
Frick.  “It’s  just  that  it’s  new,  it’s  available, 
and  it’s  large.” 

If  that  business  model  was  not  lucra- 
tive, however,  it  is  doubtful  GEO  would 
be  involved.  Rather,  it’s  more  likely  the 
company  will  make  more  money  and  face 
fewer  lawsuits  from  mentally  ill  patients 
held  in  treatment  centers  than  it  does 
from  litigation-savvy  prisoners  in  GEO’s 
privately-run  correctional  facilities. 

To  ensure  it  has  friends  in  high  places 
to  help  procure  new  contracts,  GEO 
Group  uses  several  tactics  typical  of  the 
private  prison  industry.  One  is  political 


contributions,  to  the  tune  of  $880,621 
in  19  states  during  the  2002  and  2004 
election  cycles.  Another  tactic  is  to  hire 
former  government  officials.  For  example, 
Gary  Johnson,  a 28-year  veteran  of  the 
Texas  Department  of  Criminal  Justice, 
who  retired  as  that  agency’s  Executive 
Director,  became  GEO’s  Central  Region 
Vice  President  effective  January  2,  2008. 
GEO’s  Board  of  Directors  includes  former 
Bureau  of  Prisons  director  Norman  A. 
Carlson  and  current  Pennsylvania  State 
Representative  John  M.  Perzel. 

With  a continued  insistence  by  gov- 
ernment policy  makers  to  incarcerate 
the  mentally  ill  and  civilly  commit  sex 
offenders  after  they  have  completed  their 
prison  sentences,  other  companies  will 
undoubtedly  follow  the  trail  blazed  by 
GEO’s  expanded  business  model.  The 
only  question  is  when  stories  of  abuse, 
misconduct  and  neglect,  such  as  those 
that  plague  the  private  prison  industry, 
will  begin  to  emerge.  P 

Sources:  Florida  Trend,  GEO  Group 
Press  Release  and  Annual  Report,  “Policy 
Lockdown:  Prison  Interests  Court  Politi- 
cal Players”  ( April  2006),  New  Mexican, 
www.  thegeogroupinc.  com 
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Of  426  California  Prisoner  Deaths  in  2006,  66  Found  to  be  Preventable 


In  August  2007,  former  California 
Department  of  Corrections  and 
Rehabilitation  (CDCR)  federal  healthcare 
Receiver  Robert  Sillen  issued  a report  titled 
Analysis  of  CDCR  Death  Reviews,  prepared 
by  the  CDCR’s  Death  Review  Committee 
(DRC).  The  11-page  “public  version”  of 
the  report  analyzes  the  causes  of  all  pris- 
oner deaths  in  calendar  year  2006,  and  is 
anticipated  to  influence  the  outcome  of  a 
three-judge  federal  panel  that  is  presently 
considering  imposing  a population  cap  on 
the  CDCR  due  to  inadequate  healthcare. 

The  DRC,  chaired  by  the  Statewide 
Medical  Director,  consists  of  physicians, 
registered  nurses,  healthcare  administra- 
tors and  prison  guards.  It  meets  two  to 
four  times  a month  to  discuss  and  analyze 
each  CDCR  death.  A doctor  prepares  a 
preliminary  report  on  each  death  before  the 
meeting;  suicides  are  reviewed  separately  by 
mental  health  professionals.  Each  review 
covers  the  prisoner’s  medical  records  and 
any  patient/nurse  interactions. 

If  a “significant  departure”  from 
community  standards  of  healthcare  is  dis- 
covered, the  responsible  medical  providers 
are  reviewed  for  fitness  to  continue  employ- 
ment in  the  CDCR.  As  a direct  result  of 
this  peer  oversight  process,  56  CDCR  medi- 
cal practitioners  were  disciplined  between 
June  2005  and  July  2007;  41  of  those  cases 
were  initiated  by  death  reviews. 

Of  the  426  prisoner  deaths  in  2006,  43 
were  suicides  and  one  was  an  execution.  Of 
38 1 remaining  deaths  reviewed  in  the  report, 
315  were  ruled  “non-preventable,”  18  were 
“preventable”  and  48  were  “possibly  pre- 
ventable.” Non-preventable  deaths  included 
cancer  (105),  liver  disease  (53),  sudden  car- 
diac arrest  (28),  AIDS  (17),  congestive  heart 
failure  (16),  homicide  (16),  coronary  artery 
disease  (14),  pulmonary  disease  (11)  and 
kidney  disease  (10).  Five  deaths  were  due 
to  Valley  Fever  (coccidioidomycosis),  a 
soil-borne  fungus  that  is  prevalent  at  some 
Central  Valley  prisons.  [See:  PLN,  June 
2008,  p.22;  Aug.  2007,  p.7]. 

Notwithstanding  the  Receiver’s 
finding  that  315  of  the  deaths  were  not 
preventable,  many  were  deemed  to  have 
occurred  prematurely  due  to  “lapses”  in 
healthcare;  66  alone  were  attributed  to 
poor  primary  clinician  management. 

Asthma  was  the  leading  cause  of  the 
preventable  deaths  (6),  with  sudden  car- 
diac arrest  (3)  and  congestive  heart  failure 
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(2)  the  next  most  prevalent.  The  report 
detailed  specific  “lapses”  in  healthcare 
that  led  to  those  deaths.  For  example, 
medical  staff  dropped  the  ball  with  a two- 
year  delay  in  diagnosis  of  a patient  with 
chronic  testicular  pain,  who  succumbed  to 
then-inoperable  testicular  cancer. 

In  the  category  of  “possibly  preventable” 
deaths,  the  leading  cause  was  sudden  cardiac 
arrest  (5),  followed  by  Valley  Fever  (4)  and 
AIDS  (4).  In  30  of  the  cases,  lapses  were  tied 
to  the  failure  of  doctors,  nurses  and  midlevel 
staff  to  respond  to  “red  flag”  signs  and  symp- 
toms. Eleven  more  deaths  were  due  to  delayed 
referrals  for  specialty  care  or  testing.  Nine 
deaths  were  blamed  on  delays  in  answering 
prisoner  requests  for  medical  care. 

The  report  then  detailed  specific  failures 
for  each  of  the  death  categories,  providing 
a basis  for  improvement  recommendations. 
Indeed,  many  of  these  recommendations 
had  been  made  in  the  Receiver’s  May  2007 
Plan  of  Action,  which  encompassed  15 
categories  of  upgrades  to  CDCR  healthcare 
procedures.  [See:  PLN,  Nov.  2007,  p.38]. 
The  Receiver’s  office  issued  a follow-up  draft 
strategic  plan  for  improved  CDCR  medical 
care  on  March  11,  2008. 

The  weight  of  the  preventable  pris- 
oner deaths  is  also  on  the  shoulders  of  the 
three-judge  federal  panel  now  considering 
taking  over  CDCR  to  reduce  its  popula- 
tion to  manageable  levels,  based  upon 
claims  of  constitutionally  inadequate 
healthcare.  [See:  PLN,  March  2008,  p.38]. 
U.S.  District  Judge  Fawrence  K.  Karlton 
seeks  to  end  decades  of  substandard 
mental  health  treatment  at  CDCR  facili- 
ties, while  U.S.  District  Judge  Thelton  E. 
Henderson  seeks  remediation  of  decades 
of  failed  medical  services  through  the 
longstanding  Plata  litigation  {Plata  v. 
Schwarzenegger , U.S.D.C.,  N.D.  CA,  Case 
No.  C01-1351).  The  combined  cases  are 
set  to  go  to  trial  on  November  17,  2008. 

Following  a three-hour  initial  hearing  in 
September  2007  during  which  20  attorneys 
representing  the  CDCR,  state  prisoners, 
law  enforcement,  district  attorneys,  counties 
and  Republican  legislators  appeared,  an  ex- 
hausted Judge  Henderson  thanked  everyone 
for  being  “helpful.”  The  court  admonished 
the  attorneys  at  the  outset  that  the  case  would 
be  a judicial,  not  political,  process. 

Strange  bedfellows  surfaced  in  the 
hearing  when  the  union  representing 
California  prison  guards  (the  CCPOA) 
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actually  sided  with  the  prisoners  in  asking 
for  a speedy  resolution  of  the  matter.  The 
CCPOA’s  attorney,  Ron  Yank,  also  stated 
that  no  solution  would  work  without  con- 
comitant sentencing  reform  in  California. 

One  plainly  obvious  tactic  by  the 
state  was  an  attempt  to  use  Assembly  Bill 
900  - which  will  create  53,000  new  CDCR 
prison  beds  to  “alleviate”  overcrowding  - 
as  a smokescreen  for  delaying  immediate 
reforms  to  end  prisoners’  needless  deaths 
and  suffering  due  to  inadequate  health- 
care. Assembly  Bill  900  was  signed  into 
law  in  May  2007;  it  carries  a minimum 
$7.7  billion  price  tag. 

Donald  Specter  of  the  San  Quentin 
area  Prison  Faw  Office  was  designated 
lead  counsel  for  the  prisoners.  The 
court-appointed  special  masters  have 
recommended  that  the  CDCR’s  total 
population  be  reduced  from  159,000  to 
132,500,  or  even  less,  noting  that  much 
of  this  reduction  can  be  accomplished 
without  mass  releases  by  ending  techni- 
cal parole  violations  that  fill  about  40,000 
beds  on  any  given  day.  Specter  is  not  hope- 
ful that  the  resolution  of  the  Plata  lawsuit 
will  lead  to  a political  solution  (i.e.,  one 
where  reason  prevails  in  the  legislature). 

Indeed,  so  far  the  legislature  has 
mostly  complained  about  the  high  salaries 
of  the  Receiver  and  his  staff,  which  are 
paid  from  the  state’s  coffers.  Not  counting 
benefit  packages,  these  salaries  include: 
Receiver  Sillen,  $500,000;  chief  medical 
officer  Terry  Hill,  $350,000;  chief  medi- 
cal information  officer  Justin  Graham, 
$275,000;  chief  financial  officer  Terry 
Wood,  $275,000;  and  chief  information 
officer  John  Hummel,  $275,000. 

Meanwhile,  healthcare  Receiver  J. 
Clark  Kelso,  who  replaced  Sillen  in  Janu- 
ary 2008,  is  overseeing  the  construction  of 
a new  $ 1 60  million  hospital  at  San  Quentin 
State  Prison.  The  next  project  is  improve- 
ments at  the  California  Medical  Facility 
(CMF)  in  Vacaville.  CMF’s  hospice  unit  is 
often  the  final  destination  for  terminally  ill 
prisoners  from  around  the  state,  where  vol- 
unteer prisoners  compassionately  attend  to 
their  dying  brethren  in  a dignified  medical 
setting.  See:  Analysis  of  CDCR  Death  Re- 
views 2006,  California  Prison  Healthcare 
Receiver,  Inc.,  August  2007.  FJ 

Additional  sources:  aol.com,  Associated 
Press,  The  Reporter 
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New  Jersey  Joins  Other  States  in  Restricting 
Internet  Use  by  Sex  Offenders 


On  December  27,  2007,  New 
Jersey  enacted  legislation  to 
restrict  convicted  sex  offenders’  Internet 
use.  Acting  Governor  Richard  J.  Codey 
relied  on  public  hysteria  over  several 
well-publicized  cases  of  online  sexual 
predators  to  justify  his  sponsoring  and 
signing  the  bill. 

“We  live  in  scary  times,”  said  Codey. 
“Parents  have  to  worry  about  people  prey- 
ing on  their  kids  even  while  they’re  in  the 
safety  of  their  own  homes.” 

Codey’s  statement  is  particularly 
ironic  in  light  of  a recent  Human 
Rights  Watch  report  on  sex  offender 
laws  in  the  United  States,  which  found 
that  over  90%  of  sex  crimes  against 
children  are  committed  by  someone 
they  know.  The  newly-enacted  Internet 
restrictions  will  do  nothing  to  prevent 
such  offenses. 

The  New  Jersey  law  restricts  Internet 
usage  for  any  sex  offender  who  used  a 
computer  during  the  commission  of  a 
sex  offense.  It  also  imposes  restrictions  on 
sex  offenders  who  are  on  lifetime  parole 
supervision,  regardless  of  whether  they 
used  a computer  as  part  of  their  crime. 
There  are  about  4,200  parolees  who 
would  fall  under  the  law’s  requirements; 
exemptions  are  allowed  for  computer 
access  as  part  of  employment  or  during 
job  searches. 

The  law  requires  all  paroled  sex  of- 
fenders to  notify  the  parole  board  of  their 
computer  usage.  Such  parolees  will  be  sub- 
ject to  periodic,  unannounced  searches  of 
their  computer  systems,  and  must  install 
hardware  that  allows  their  computers  to 
be  monitored.  Parole  officers  are  autho- 
rized to  administer  polygraph  tests  to 


verify  computer  use;  a sex  offender  who 
unlawfully  accesses  the  Internet  will  face 
up  to  18  months  in  prison  and  a $10,000 
fine. 

In  November  2007,  the  New  Jersey 
parole  board  introduced  new  rules  ban- 
ning paroled  sex  offenders  from  social 
networking  websites  such  as  MySpace 
and  Facebook.  The  rules  were  enacted 
after  New  Jersey  Attorney  General  Anne 
Milgram  subpoenaed  several  social  net- 
working sites  and  discovered  hundreds 
of  profiles  of  registered  sex  offenders. 
Accounts  belonging  to  268  New  Jersey 
sex  offenders  were  found  on  MySpace 
alone. 

Other  states  that  restrict  Internet 
access  by  sex  offenders  who  are  not  on  pa- 
role include  Florida,  Nevada  and  Indiana. 
However,  some  states  have  stricter  restric- 
tions for  paroled  sex  offenders.  Texas,  for 
example,  prohibits  sex  offenders  on  parole 
from  owning  or  operating  computers. 

In  a similar  vein,  Wisconsin  is 
considering  requiring  sex  offenders  to 
register  their  email  addresses  and  websites 
maintained  for  personal  use.  PLN  has 
previously  reported  on  crackdowns  on 
Internet  access  by  sex  offenders,  includ- 
ing access  to  social  networking  sites.  [See: 
PLN,  May  2008,  p.26]. 

On  June  24,  2008,  a federal  court  in 
Indiana  issued  a declaratory  judgment 
in  a class  action  suit  challenging  that 
state’s  sex  offender  Internet  restrictions. 
Under  the  Indiana  law,  registered  sex 
offenders  who  were 
no  longer  on  parole 
had  to  “consent  to 
the  search  of  their 
personal  computers 


or  devices  with  Internet  capability  at  any 
time,  and  ...  must  consent  to  installation 
on  the  same  devices,  at  their  expense,  of 
hardware  or  software  to  monitor  their 
Internet  use.”  Failure  to  “consent”  to 
these  requirements  constituted  a felony 
offense. 

The  district  court  found  that  such 
restrictions,  imposed  on  sex  offenders 
who  had  completed  their  sentences  and 
terms  of  parole,  forced  “an  unconstitu- 
tional choice”  on  the  plaintiff  class  and 
violated  the  Fourth  Amendment’s  pro- 
hibition against  unreasonable  searches 
and  seizures.  See:  Doe  v.  Prosecutor, 
Marion  County , U.S.D.C.,  SD  Ind.,  Case 
No.  1 :08-cv-0436-DFH-TAB;  2008  WL 
2600177. 

As  states  continue  to  enact  more  in- 
trusive restrictions  on  Internet  access  by 
sex  offenders,  such  laws  will  continue  to 
face  legal  challenges. 

Meanwhile,  three  New  Jersey  sex  of- 
fenders on  parole  were  arrested  in  May 
2008  and  charged  under  the  state’s  new 
Internet  restriction  law.  State  police  who 
set  up  fake  accounts  on  MySpace  and 
Facebook  to  monitor  sex  offenders  ac- 
knowledged that  the  men  had  not  done 
anything  improper  online,  but  stated  they 
were  “not  allowed  to  be  on  there  doing 
anything.”  P 

Sources:  Associated  Press,  www.post- 
cresent.com,  www.newsday.com,  www. 
nj.  com 


CALIFORNIA  LIFER  NEWSLETTER 

A comprehensive  newsletter 
mailed  every  4-8  weeks.  State  and 
federal  cases,  parole  board  news, 
statistics,  legislation  and  articles 
on  prison,  parole  and  correctional 
issues  of  interest  to  inmates  and  their  families. 

CLN  also  provides  services  such  as  copying 
and  forwarding  federal  and  state  cases,  articles 
and  news  and  materials  available  on  the  Internet. 

SUBSCRIPTION S : Prisoners : $15  (or  60  stamps) 
per  year  (6  issues  minimum).  Free  persons:  $20. 

CLN r Box  687,  Walnut,  CA  91788 


EXECUTIVE  CLEMENCY 

For  Info  on  Sentence  Reduction  through 
Executive  Clemency: 

NATIONAL  CLEMENCY  PROJECT 
8624  CAMP  COLUMBUS  ROAD 
HIXSON,  TENNESSEE,  37343 
(423)  843-2235 

(33- Years  of  Clemency  & Parole  Assistance) 
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Florida  DOC  Ends  Unofficial  Transfer-for-Sale  Policy 


It  has  long  been  an  established  fact 
among  Florida  prisoners  that  if  you 
wanted  a transfer  to  a certain  prison,  you 
could  pay  well-connected  lawyers  to  make 
that  transfer  happen.  After  Florida  then 
Department  of  Corrections  (FDOC)  Secre- 
tary James  R.  McDonough  learned  of  this 
practice,  he  not  only  brought  it  to  a swift  end 
but  also  disciplined  staff  members  who  had 
engaged  in  such  improper  conduct. 

McDonough’s  intervention  in  the 
transfers-for-sale  scandal  was  his  last  act 
as  FDOC  Secretary  before  he  resigned 
in  January  2008.  When  he  took  over  the 
reins  at  FDOC  almost  two  years  earlier, 
McDonough  accepted  the  helm  of  a state 
prison  system  that  was  rotten  to  its  core 
[See:  PLN,  Dec.  2006,  pg  1]. 

In  fact,  McDonough’s  new  office  at 
FDOC  headquarters  in  Tallahassee  had 
been  sealed  off  as  a crime  scene  by  state 
and  federal  law  enforcement  officials. 
“That  was  an  indication  we  had  a prob- 
lem in  the  department,”  McDonough 
observed. 

The  scandals  that  preceeded  Mc- 
Donough’s appointment  as  FDOC 
Secretary  included  theft  of  state  property, 
widespread  steroid  use  by  staff,  drunken 
orgies  involving  prison  employees,  the 
murder  of  several  prisoners  and  the  accep- 
tance of  kickbacks  by  former  Secretary 
James  Crosby,  who  is  currently  serving  8 
years  in  federal  prison  [See:  PLN,  Dec. 
2007,  p.32].  “He  walked  into  a can  of 
worms  and  a pot  of  snakes,”  said  State 
Senator  Victor  Crist. 

From  the  start,  McDonough  strove  to 
set  a new  tone  for  FDOC  staff.  “The  tone 
that  you  set  permeates  the  ranks  almost 
instantly,”  said  McDonough,  a combat  vet- 
eran who  saw  action  in  two  wars,  receiving 
three  Bronze  Stars  and  a Purple  Heart  be- 
fore retiring  with  the  rank  of  colonel.  “By 
the  time  I got  to  be  a battalion  commander 
in  the  Army,  it  was  almost  uncanny;  what- 
ever mood  I was  in,  within  30  minutes  of 
my  arriving  in  the  unit  area  in  the  morning 
they  would  all  know. . . . It’s  what  you  stand 
and  what  you  stand  for,  what  you  allow  and 
what  you  disallow.” 

One  thing  McDonough  was  not  going 
to  allow  was  the  corruption  that  had  crept 
into  the  highest  echelons  of  FDOC.  “If 
you’re  dishonest,  you’re  fired,”  he  said,  and 
he  meant  it.  By  August  2006,  or  just  six 
months  into  his  tenure,  McDonough  had 
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fired  or  forced  out  more  than  50  upper- 
level  FDOC  employees.  Within  the  next  1 8 
months,  forty  more  prison  staff  members 
were  fired  for  job-related  infractions. 

Despite  establishing  a bright  line  for 
what  the  new  administration  would  toler- 
ate, some  employees  could  not  separate 
themselves  from  old,  ingrained  practices. 
The  practice  of  helping  prisoners  obtain 
transfers  through  payments  to  certain  law- 
yers was  a perk  of  sorts  for  some  former 
FDOC  employees. 

The  sale  of  transfers  had  been  ongoing 
for  many  years.  In  his  letter  of  resignation 
issued  hours  before  he  was  to  be  fired,  Da- 
vid Tune,  administrator  of  FDOC’s  work 
release  program,  wrote  “These  types  of 
transfers  have  been  occurring  for  at  least 
25  years  and  all  of  the  administrations 
. . . have  been  aware  of  this  practice.”  This 
PLN  writer  can  attest  to  the  veracity  of  that 
statement;  from  my  arrival  at  the  FDOC 
twenty  years  ago  until  recently,  I have  been 
aware  of  the  practice  and  watched  it  work 
for  other  prisoners. 

Transfers  could  be  purchased  for 
$1,500  in  1988.  FDOC  officials  said  the 
fees  have  since  climbed  to  between  $2,000 
to  $7,000.  They  claim  that  over  the  past 
seven  years  more  than  2,000  transfers  may 
have  been  improperly  “sold.”  FDOC’s  in- 
vestigation revealed  that  from  July  2006  to 
July  2007  there  were  371  improper  trans- 
fers. Once  the  scandal  was  uncovered  by 
McDonough’s  administration,  74  of  those 
prisoners  were  sent  back  to  their  original 
facilities.  It  is  doubtful  that  the  lawyers 
who  arranged  the  transfers  refunded  their 
fees  to  those  prisoners  or  their  families. 

In  a letter  to  a Tallahassee  attorney 
allegedly  involved  in  the  scheme,  FDOC 
officials  accused  him  of  using  “overt  and 
covert  actions  to  improperly  influence” 
prisoner  transfers.  State  authorities  did  not 
name  the  two  lawyers  and  former  FDOC 
employees  who  acted  as  “consultants”  to 
help  prisoners  obtain  transfers  for  a fee. 

According  to  the  FDOC,  the  scheme 
worked  by  ex-FDOC  employees  either 
acting  as  consultants  or  working  for  the 
attorneys.  These  ex-employees  would 
call  their  former  FDOC  co-workers 
and  request  that  a certain  prisoner  be 
transferred  to  a specific  prison.  In  addi- 
tion to  the  forced  resignation  of  Tune, 
FDOC  officials  John  Becker  and  John 
McLaughlin  were  demoted  for  “failure 
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of  leadership.” 

While  FDOC  did  not  name  any  of  the 
attorneys  involved,  it  was  known  among 
Florida  prisoners  that  Tallahassee  lawyer 
Bernard  Daly  was  a “transfer  lawyer.”  His 
reputation,  as  passed  between  prisoners, 
was  that  he  was  great  for  hiring  if  you 
wanted  a transfer,  but  for  anything  else 
you  gave  him  money  at  your  own  risk. 

In  the  late  1990s,  Daly  was  suspended 
by  the  Florida  Supreme  Court  for  swin- 
dling prisoners  and  their  families  out  of 
several  hundred  thousand  dollars.  It  was 
discovered  that  Daly  had  charged  prison- 
ers for  services  to  challenge  their  sentences 
or  convictions,  but  then  did  nothing  or 
filed  pleadings  that  would  be  dismissed 
for  un-timeliness.  When  he  was  readmitted 
to  the  Florida  Bar,  Daly  picked  up  where 
he  left  off  by  providing  legal  services  to 
Florida  prisoners.  So  far  he  has  done 
so  without  further  reports  of  bilking  his 
incarcerated  clients. 

The  sale  of  transfers  was  likely  a time- 
honored  perk  for  ex-FDOC  employees 
upon  retirement.  It  provided  them  with 
a little  extra  cash  and  enabled  prisoners 
with  the  fiscal  resources  to  obtain  trans- 
fers to  better  facilities  or  one  closer  to 
home,  which  can  be  very  difficult  in  an 
overcrowded  prison  system.  McDonough 
saw  it  as  a security  threat. 

“In  one  case  two  inmates  were  plan- 
ning an  escape  with  an  outside  party,” 
McDonough  said.  “Their  intent  was  to 
get  to  a prison  that  didn’t  have  a tower  be- 
cause they  had  a scheme  to  get  a helicopter 
to  come  and  get  them  out.”  He  also  felt 
the  selling  of  transfers  was  unethical  and 
unfair,  though  it  did  not  rise  to  the  level 
of  criminal  behavior. 

McDonough  had  a thing  for  fairness. 
Not  only  did  he  set  a tone  for  FDOC  em- 
ployees, but  he  also  sought  to  establish  a 
tone  for  what  he  considered  “my  inmates.” 
During  his  tenure  as  FDOC  Secretary, 
McDonough  reduced  the  cost  of  canteen 
items  and  collect  telephone  calls  accepted 
by  prisoners’  families  and  friends. 

“I  didn’t  feel  the  high  cost  of  phone 
calls  for  prisoners  and  their  families  was 
proper.  I stopped  it,”  he  said.  As  a result,  a 
fifteen-minute  collect  call  from  prison  now 
costs  $ 1 .80  - a far  cry  from  the  $27.00  that 
out-of-state  calls  used  to  cost. 

McDonough  resigned  as  FDOC’s 
Secretary  effective  January  3 1 , 2008.  When 
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Arizona  DOC  Guard  Reinstated  Despite  Error 
Resulting  in  Prisoner’s  Murder 


discussing  his  resignation,  McDonough 
said,  “This  is  not  my  field.  I was  asked  to 
do  this,  and  it  was  meant  to  be  short  term. 
It  is  time.”  As  his  replacement,  Governor 
Charlie  Crist  appointed  Walter  A.  McNeil 
as  FDOC  Secretary.  McDonough  said  Mc- 
Neil is  a “good  man  who  should  continue 
along  the  path  I started.” 

There  is  speculation  that  McDonough 
resigned  in  the  face  of  resistance  from 
state  officials  who  were  opposed  to  his 
crackdown  on  FDOC  staff  and  efforts  to 
clean  up  entrenched  corruption  in  the  de- 
partment. “He’s  tired”  said  Senator  Crist. 
“He’s  been  a tremendous  public  servant. 
He  has  such  integrity.  He  has  really  righted 
the  ship,  and  I’m  grateful  to  him.” 

Florida  prisoners,  for  the  most  part, 
are  saddened  to  see  McDonough  go.  Nev- 
er before  has  someone  been  at  FDOC’s 
helm  who  not  only  expected  integrity 
from  the  top  down,  but  reached  out  to 
such  a degree  to  help  those  on  the  bottom 
rung  of  the  ladder.  McDonough  is  now 
a fellow  at  the  New  York  based  JEHT 
Foundation.  P 

Sources:  Tampa  Tribune,  St  Petersburg 
Times,  Tallahassee  Democrat,  Palm  Beach 
Post,  Associated  Press 


Arizona’s  state  personnel  board 
has  overturned  disciplinary 
actions  against  two  prison  employees 
who  were  implicated  in  errors  leading 
to  the  murder  of  a prisoner  at  ASPC 
Florence.  The  board  determined  that 
although  mistakes  occurred,  they  should 
not  have  resulted  in  the  termination  of 
one  guard  or  the  other  staff  member’s 
suspension.  Evidently  the  loss  of  a pris- 
oner’s life  does  not  warrant  the  loss  of 
a guard’s  job. 

Captain  James  Long  and  guard 
Dorinda  Cordova  were  among  a dozen 
prison  officials,  including  the  warden, 
who  were  fired,  forced  to  resign  or 
otherwise  sanctioned  in  January  2007 
following  a fatal  incident  in  which  a 
minimum  security  prisoner  was  placed 
in  a cell  with  a known  violent  killer.  Wil- 
liam Harris  was  erroneously  celled  with 
Michael  Gaston,  who  stabbed  Harris  to 
death  within  an  hour. 

Prior  to  the  September  7,  2006  mur- 
der, Cordova  had  mistakenly  classified 
Harris  as  “maximum  custody”  rather  than 


“minimum  custody,”  which  resulted  in  his 
being  placed  in  a cell  with  Gaston  during 
a bed  shortage. 

Cordova  was  fired  and  subsequently 
appealed  to  the  personnel  board,  which 
reduced  her  punishment  to  an  80-hour 
suspension.  She  is  suing  for  back  pay, 
though  state  officials  noted  that  she  was 
earning  wages  at  a private  prison  while  her 
board  appeal  was  pending. 

Long  was  captain  of  the  group 
of  prison  staff  members  that  placed 
Harris  in  the  cell  with  Gaston,  even 
though  Harris  stated  he  felt  his  life  was 
in  danger.  The  personnel  board  investi- 
gator was  “befuddled”  as  to  why  Long 
received  an  80-hour  suspension,  when 
reports  indicated  that  Long  wasn’t  at 
the  facility  that  day.  His  suspension 
was  overturned.  Long’s  and  Cordova’s 
board  actions  were  announced  in 
February  2008  by  their  union,  the  Ari- 
zona Conference  of  Police  and  Sheriffs 
(AZCOPS).  PI 

Source:  East  Valley  Tribune 


PRP  - Personal  Restraint  Petition 
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The  first  complete  study  guide  for  Washington 
State  detainees,  inmates  and  others  that  explains 
how,  when,  and  where  to  file  your  PRP. 

Features: 

• Overview  of  the  basic  steps  with  tips  to 
prepare  your  PRP. 

• Winning  case  notes  of  Published  opinions. 

• Includes  a full  set  of  PRP  Court  Rules- 
Title  16;  plus  Titles  17  & 18. 

• Basic  statutes  and  court  rules  are  also 
included.  RCW  10.73  et  al. 

• Covers  time-bar  problems,  successive 
PRPs  and  equitable  tolling. 

• All  necessary  forms  to  aid  filing  your  PRP. 

Price  includes:  Tax  plus  S & H. 

$45.10  for  inmates 

$54,90  for  all  other  persons/firms/agencies 

Send  only  money  orders  to: 
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P.O.  Box  1324 
Burlington,  WA  98233 

[*No  orders  allowed  at  Twin  Rivers  Unit,  Monroe.] 


AP 


When  it ’s  time  for  a change  call  the 

Federal  Criminal  Law 
Center 

Admitted  in  and  Filed  Appeals 

> 1st,  2nd,  3rd,  4th,  5th,  6th,  7th,  8th,  9th,  10th, 

1 1th,  & D.C.  Circuit  Courts 

> United  States  Supreme  Court 

National  Practice 
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Survivors  Guide  to  Medical  Research  in  Prison 


When  one  thinks  of  all  the  “Sur- 
vivor Guides”  that  could  be 
written  for  prisoners,  the  last  one  that 
comes  to  mind  is  for  participating  as  a trial 
subject  in  medical  research  experiments. 
Yet  medicine  is  science.  Scientific  theories 
and  developments  must  be  tested  to  be- 
come valid,  and  the  introduction  of  new 
drugs  or  treatments  is  part  of  this  scientific 
process.  Therefore,  human  “guinea  pigs” 
are  needed  to  determine  the  safety  and 
effectiveness  of  new  treatments.  To  be  a 
subject  in  a research  trial  is  an  important 
responsibility  - trial  subjects  participate 
in  finding  possible  cures  and  therapies 
for  themselves,  their  loved  ones  and  the 
greater  good  of  society. 

However,  history  has  shown  that 
unscrupulous  and  unethical  researchers 
have  exploited  prisoners  and  other  vulner- 
able populations  (such  as  children  or  the 
mentally  ill).  With  a shortage  of  trial  sub- 
jects outside  the  prison  population,  and 
a greater  demand  for  vaccines,  lifestyle 
drugs  and  profits,  prisoners  are  attractive 
medical  research  subjects.  They  are  readily 
available,  inexpensive  to  use,  and  held  in  a 
highly  controlled  environment. 

Therefore,  included  below  are  some 
concerns  and  recommendations  that 
prisoners  should  take  into  account  when 
participating  in  medical  or  experimental 
studies. 

Informed  Consent 

The  first  thing  that  you  as  a research 
subject  should  understand  is  the  concept 
of  informed  consent.  Informed  consent 
must  be  in  writing  and  explain  clearly  the 
benefits  and  risks  of  the  experiment.  Do 
not  sign  an  informed  consent  form  if  you 
do  not  understand  it.  Make  the  research- 
ers explain  any  items  that  are  unclear; 
ask  them  to  clarify  the  risks  and  any  side 
effects.  If  they  refuse  or  make  you  feel  like 
your  questions  are  unwelcome,  then  walk 
away  from  the  trial.  An  ethical  researcher 
will  ensure  that  a trial  subject  understands 
the  risks  and  benefits  of  a research  study. 
Only  by  understanding  the  risks  can  you 
weigh  the  benefits  of  treatment  and  de- 
termine if  the  compensation  you  receive 
is  adequate. 

If  you  want  to  participate  but  have 
difficulty  reading  or  understanding  the 
informed  consent  form,  do  not  feel  pres- 
sured. Seek  help  from  a “jailhouse  lawyer,” 


by  Greg  Dober 

an  outside  volunteer  chaplain,  or  another 
outside  prison  volunteer.  It  is  best  to  speak 
with  someone  who  is  not  employed  by  the 
Department  of  Corrections. 

Understand  Procedures 

Ensure  that  procedures  which  require 
invasive  techniques  are  documented  and 
explained  thoroughly.  Invasive  techniques 
include  biopsies  or  giving  blood  samples. 
You  can  never  be  forced  by  a researcher  to 
have  invasive  techniques  performed;  you 
must  give  your  consent.  Biopsies  to  organs 
such  as  the  liver  carry  the  risk  of  death 
from  internal  bleeding.  Blood  samples 
carry  important  information  about  you, 
from  DNA  to  genetic  details  about  your 
health.  An  ethical  researcher  will  explain 
how  your  tissue  or  blood  samples  will  be 
disposed  of  once  the  study  is  complete. 

Understand  who  is  responsible 
if  you  get  sick 

In  the  past,  some  researchers  have 
used  informed  consent  forms  that  make 
the  test  subject  responsible  for  any  long- 
term ill  effects  caused  by  the  experiment. 
Never  sign  a consent  form  that  makes 
you  responsible  for  obtaining  or  paying 
for  medical  care  if  the  experiment  fails  or 
causes  adverse  reactions  or  injuries.  Many 
researchers  are  from  major  universities 
that  have  medical  centers.  You  should 
verify  that  you  will  receive  treatment  for 
any  problems  caused  by  the  experiment;  if 
this  is  not  stated  on  the  informed  consent 
form,  request  it  in  writing.  An  ethical 
researcher  will  agree  to  this  request  or 
revise  the  informed  consent  protocol  for 
the  trial  study.  Ethical  researchers  will  be 
concerned  about  you  as  a person  and  any 
harm  their  research  may  cause. 

Understand  who  the  sponsor  is 

Understand  who  is  sponsoring  the 
trial.  Ask  if  it  is  not  stated  on  the  forms 
that  you  are  requested  to  read  or  sign.  Is 
it  a hospital,  the  government,  a drug  com- 
pany, etc.?  Some  research  trials  such  as  the 
Holmesburg  experiment  in  Pennsylvania, 
as  documented  in  Allen  Hornblum’s  book 
Acres  of  Skin , involved  financial  conflicts 
of  interest  among  the  researchers  and 
drug  companies.  When  things  went  ter- 
ribly wrong,  many  of  the  prisoners  lost 
their  class  action  lawsuit  because  they  had 
difficulty  finding  a responsible  party  to  sue 


within  the  statute  of  limitations  period.  In 
addition,  knowing  the  sponsor  will  let  you 
know  who  to  contact  for  medical  care  if 
you  are  injured  by  the  experiment. 

Understand  that  experimentation  and 
medical  care  are  not  always  the  same 

Understand  that  a medical  doctor  as 
a researcher  is  a scientist.  Henry  Beecher, 
a noted  research  historian,  stated  in  1959 
that  a doctor  is  dedicated  to  his  patient 
and  a researcher  to  his  protocol.  In  many 
correctional  institutions,  medical  care  is 
inadequate.  Although  you  may  volunteer 
believing  you  will  receive  better  health  care, 
the  researcher  is  under  no  obligation  to 
treat  you  for  ailments  that  are  not  related  to 
the  trial  study.  Further,  the  treatment  being 
tested  may  not  necessarily  be  the  cure  for 
your  medical  problem  - which  is  why  you 
are  testing  it  as  a research  subject. 

Ask  to  be  rewarded  for  success 

If  you  have  a disease  and  the  research 
trial  is  successful,  make  sure  you  can  be  part 
of  the  subsequent  therapeutic  use  of  the 
drug.  Many  drugs  and  treatments  that  are 
proven  successful  and  approved  for  use  may 
never  reach  the  trial  subject  for  therapeutic 
purposes.  Although  the  trial  subject  may 
have  risked  his  or  her  life  to  help  researchers, 
the  cost  of  the  therapy  once  on  the  market  is 
often  prohibitive  to  those  who  participated 
in  the  experimental  studies. 

In  recent  years,  researchers  conducted 
HIV  drug  trials  in  third  world  countries 
due  to  the  vast  number  of  HIV  or  AIDS 
infected  research  subjects.  However,  after 
the  trials  many  researchers  abandoned 
the  subjects  with  no  further  treatment; 
they  exploited  them  as  test  subjects  to 
help  commercialize  a drug,  while  the 
subjects  could  not  afford  the  drug  treat- 
ment themselves.  An  ethical  researcher  or 
sponsor  should  assure  that  you  will  reap 
some  benefits  if  the  experiment  is  success- 
ful. Remember,  the  successful  treatment 
would  not  have  been  possible  without  you 
and  other  research  trial  subjects. 

Understand  side  effects  ... 
they  can  kill  you 

You  should  fully  understand  any 
side  effects  and  seek  medical  attention 
if  necessary.  Many  drugs  are  later  taken 
off  the  market  as  a result  of  severe  side 
effects,  which  may  cause  serious  injuries. 
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Therefore,  notify  the  researcher  immedi- 
ately if  you  experience  side  effects;  if  they 
continue,  demand  that  you  receive  medical 
treatment.  An  ethical  researcher  will  not 
allow  a trial  subject  to  suffer  because  of 
the  experiment  or  its  side  effects. 

Understand  the  drug  phase 
that  is  being  tested 

Drug  trials  are  classified  by  different 
phases.  Understand  the  phase  of  the  drug 
trial  and  what  the  objective  is  according  to 
that  phase.  If  this  information  is  not  on  the 
informed  consent  form,  then  ask  the  research 
team.  You  may  believe  you  are  in  a trial  be- 
cause the  treatment  will  be  therapeutic  for 
you.  However,  the  researcher  may  only  be 
testing  the  safety  of  different  dosages  of  a 
drug.  In  general,  the  following  are  standard 
classifications  for  drug  research  trials: 

Phase  I - Small  trials  that  assess  safe- 
ty, tolerability,  and  the  action  of  the  drug 
in  the  body  and  what  it  does  to  the  body. 
This  usually  requires  healthy  volunteers, 
and  this  phase  may  have  significant  risks 
to  the  research  subjects. 

Phase  II  - Conducted  on  larger  groups 
to  test  the  safety,  toxicity,  effectiveness  and 
dosing  requirements.  This  phase  is  still 
research  and  not  medical  care.  If  the  drug 
shows  adverse  results  in  these  categories, 
it  may  be  reformulated  or  dropped  by  the 
researcher  or  sponsor  completely. 

Phase  III  - Drug  trials  conducted  on 
a larger  population  of  test  subjects.  This 
helps  to  establish  that  the  drug  being 
tested  does  what  the  researchers  claim. 
In  many  cases,  this  is  the  last  trial  before 
marketing  approval.  Drugs  like  Vioxx 
were  still  approved  after  this  phase.  This 
phase  does  not  guarantee  complete  safety 
or  a lack  of  adverse  side  effects. 

Phase  IV  - This  is  usually  known  as 
the  Post  Marketing  Surveillance  Trial. 
The  sponsor  or  regulatory  agencies  may 
require  or  request  this  phase.  The  sponsor 
may  use  this  phase  to  determine  a compet- 
itive advantage  over  another  company’s 
drug.  In  this  phase  the  drug  already  has 
been  approved,  but  the  study  is  looking  for 
longer-term  safety  issues  or  side  effects,  or 
interactions  with  other  drugs.  If  the  drug 
is  proven  unsafe  it  is  removed  from  the 
market  (a  recent  example  being  Vioxx,  an 
anti-inflammatory  medication). 

Who  was  the  prisoner  advocate  that 
approved  the  trial? 

When  a research  protocol  is  approved, 
a committee  known  as  the  Institutional 
Review  Board  (IRB)  should  have  ap- 

Prison  Legal  News 


proved  it.  Unfortunately,  the  institution 
or  sponsor  that  is  conducting  the  study 
selects  many  of  the  IRB  members.  Some- 
times IRB  members  are  unfamiliar  with 
the  science  behind  the  trial  as  well  as  the 
unique  prison  environment.  Therefore, 
when  conducting  research  trials  in  prison, 
federal  regulations  require  that  each  IRB 
include  at  least  one  advocate  for  the  pris- 
oner trial  subjects  (Note:  this  may  not 
apply  to  privately-funded  research). 

In  some  cases  researchers  have  vio- 
lated this  provision.  In  approving  prison 
medical  experiments,  it  is  unethical  not  to 
have  a prisoner  advocate  on  the  IRB,  or 
to  choose  someone  who  has  a conflict  of 
interest  to  serve  on  the  IRB.  For  example, 
one  institution  received  a warning  letter 
stating  that  a prison  guard  who  was  an 
IRB  member  did  not  constitute  a “pris- 
oner advocate.” 

No  one  who  is  paid  by  the  Depart- 
ment of  Corrections  should  be  considered 
an  IRB  member  who  represents  you  as 
a research  trial  subject.  Ask  about  the 
qualifications  of  the  IRB  member  who 
represented  the  interests  of  prisoners 
when  the  research  study  was  approved, 
and  what  makes  them  qualified  to  act  as 
an  IRB  prisoner  advocate. 

Ensure  your  confidentiality 
and  privacy 

Make  sure  that  the  researcher  has 
safeguards  in  place  to  maintain  your  medi- 
cal privacy  and  confidentiality  from  others 
in  or  outside  the  institution.  There  have 
been  cases  in  the  past  where  prisoners’ 
files  were  marked  by  color-coding  to  in- 
dicate they  were  in 
an  HIV/AIDS  trial. 

Therefore,  it  was 
apparent  to  guards 
and  other  prison- 
ers by  looking  at 
the  color-coding  of 
the  files  that  those 
prisoners  may  have 
HIV  or  AIDS. 

Additionally, 
your  privacy  can 
be  invaded  by  your 
own  actions.  It  is 
not  unusual  for  a 
researcher  to  be  on 
a set  schedule.  For 
example,  if  an  HIV 
researcher  arrives 
at  the  prison  every 
Wednesday  at  10.00 
A.M.  and  you  are 


taken  from  your  cell  to  the  medical  unit 
every  Wednesday  at  10:00  A.M,  it  may 
become  known  that  you  are  in  a research 
study  for  HIV  medications.  Therefore, 
the  prison  environment  itself  may  pres- 
ent problems  in  ensuring  the  privacy  of 
trial  subjects. 

Summary 

Both  the  prisoner  trial  subject  and 
the  researcher  have  stakes  in  the  success 
of  experimental  drug  studies.  An  ethical 
researcher  will  assure  that  subjects  are 
treated  well  and  fairly.  Researchers  should 
be  willing  to  fully  explain  the  informed 
consent  form  and  make  changes  based 
on  prisoners’  concerns  or  questions.  Re- 
member that  medicine  is  a commercialized 
industry;  the  financial  success  of  a new 
drug  cannot  happen  without  volunteer 
trial  subjects.  Therefore,  understand  the 
importance  of  your  participation  and  the 
responsibility  that  you  and  the  researcher 
share.  P 
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Perfecting  the  Death  Penalty 


When  the  death  penalty  was 
resurrected  in  1976,  following 
a brief  four-year  hiatus,  death  penalty  law- 
yers made  a fateful  tactical  decision.  They 
decided  to  abandon  the  goal  of  abolition 
and  instead  elected  to  chip  away  gradually 
Rather  than  arguing  that  the  death  pen- 
alty is  always  unconstitutional  - that  it  is 
necessarily  arbitrary,  that  it  is  necessarily 
racist  or  class-ist,  that  it  is  necessarily  cruel 
and  unusual,  that  it  is  always  wrong  for  the 
state  to  execute  - lawyers  representing  the 
condemned  chose  to  home  in  on  a particu- 
lar feature  of  their  client’s  case  that  made 
his  death  sentence  unconstitutional,  while 
leaving  other  death  sentences  intact. 

A lawyer’s  job  is  to  save  her  client, 
not  to  save  the  world.  For  that  reason,  the 
legal  strategy  that  death  penalty  lawyers 
have  embraced  over  the  past  generation 
is  undoubtedly  the  correct  one.  Lawyers 
will  save  individual  lives,  but  not  every 
life,  because  abolition  will  not  come  from 
the  courts  - especially  not  the  current 
Supreme  Court.  The  courts  believe  in 
perfection,  and  perfection  is  the  enemy 
of  abolition. 

Abolition  will  come  anyway,  because 
perfection  (even  if  there  is  such  a thing) 
costs  a bundle.  You  can  send  a murderer 
to  prison  for  life,  or  you  can  spend  a 
million  dollars  more  and  execute  him. 
In  Texas,  more  than  four  hundred  men 
and  women  have  been  executed  in  the 
modern  death  penalty  era.  Four  hun- 
dred million  dollars  could  have  built 
quite  a few  schools;  it  could  have  raised 
teachers’  salaries,  provided  health  care 
for  uninsured  kids,  and  filled  lots  of  the 
state’s  potholes.  It  could  have  paid  for 
more  police  and  more  social  services 
that  would  have  averted  many  of  those 
murders  in  the  first  place. 

But  Texas  is  a peculiar  place.  As 
Adam  Liptak  wrote  recently  in  The  New 
York  Times , of  the  42  executions  carried 
out  in  the  US  in  2007,  26  - or  more  than 
60  percent  - occurred  in  Texas.  (The 
other  16  executions  were  spread  across 
nine  states,  no  one  of  which  executed 
more  than  3 people.)  Nothing  dramatic 
happened  in  Texas.  The  state  has  been 
steadily  averaging  around  23  executions 
a year,  or  two  a month  for  over  a decade. 
What  is  changing  is  the  rest  of  the  world. 
The  most  dramatic  example,  of  course, 
came  from  New  Jersey,  which  became  the 
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first  state  to  abolish  the  death  penalty  by 
legislation  in  forty  years.  But  what  New 
Jersey  did  by  law,  other  states  have  done 
unofficially,  simply  by  reducing  the  num- 
ber of  executions  they  carry  out.  Thus, 
Texas  accounted  for  32  percent  of  the 
nation’s  executions  in  2005,  45  percent  in 
2006,  and  62  percent  in  2007. 

Both  these  occurrences  - Texas’ 
remaining  steadfast  while  the  rest  of 
the  country  changes  - reflect,  I believe, 
the  same  phenomenon:  the  quest  for 
perfection.  Practice  makes  perfect,  and 
Texas,  which  practices  quite  regularly, 
perceives  itself  to  be  close  to  perfection, 
if  it  hasn’t  arrived  there  already.  Elected 
officials  are  therefore  willing  to  march 
relentlessly  forward.  Whereas  governors 
and  district  attorneys  in  many  other 
states  have  conceded,  in  the  face  of  liter- 
ally hundreds  of  exonerations  based  on 
DNA,  that  innocent  people  have  been 
and  will  be  executed,  officials  in  Texas 
insist,  despite  significant  evidence  to 
the  contrary,  that  no  innocent  person 
has  ever  been  put  to  death  in  the  Lone 
Star  State. 

In  1976,  when  the  death  penalty 
resumed,  the  Supreme  Court  gave  its 
approval  to  the  laws  from  three  states 
(Texas,  Florida,  and  Georgia),  while  dis- 
approving of  two  (from  Louisiana  and 
North  Carolina).  The  message  was  that 
perfection  is  possible.  North  Carolina 
and  Louisiana  rewrote  their  laws,  copying 
the  statutes  that  the  Justices  had  upheld. 
Since  that  time,  the  theme  that  runs 
through  nearly  every  death  penalty  case  is 
perfectability.  When  the  Court  ruled  that 
the  Constitution  forbids  the  execution  of 
the  mentally  retarded,  that  states  cannot 
execute  offenders  who  were  younger  than 
eighteen-years-old  when  they  committed 
murder,  that  defense  lawyers  must  conduct 
adequate  investigations  into  their  clients’ 
backgrounds,  that  prosecutors  cannot 
strike  potential  jurors  on  the  basis  of 
race,  it  was  perfecting.  It  was  saying  that 
it  is  ok  to  execute,  so  long  as  you  do  it  the 
right  way. 

Pursuing  perfection  can  be  a good 
thing,  but  it  can  seem  perverse  when  the 
objective  is  homicide.  On  the  first  Mon- 
day of  the  New  Year,  the  Supreme  Court 
heard  arguments  in  a Kentucky  case 
that  involves  a challenge  to  the  lethal 
injection  protocol,  the  essential  details 


of  which  are  the  same  in  all  36  states 
that  use  it  as  a method  of  execution. 
First  we  perfect  the  process  of  selecting 
who  will  be  put  on  trial  for  his  life,  then 
we  perfect  the  process  of  that  trial,  and 
finally  we  perfect  the  method  of  killing 
him.  During  the  first  half  of  his  career, 
Justice  Harry  Blackmun,  appointed  to 
the  Court  by  Richard  Nixon,  voted  to 
uphold  most  death  penalty  cases  that  he 
reviewed.  When  he  finally  threw  up  his 
hands  - in  a case,  ironically,  from  Texas 
- he  did  so  because  he  believed  that  the 
decades  of  experimenting  had  not  got- 
ten us  significantly  closer  to  perfection. 
I keep  a copy  of  Justice  Blackmun’s 
hand-written  draft  opinion  hanging  on 
my  wall.  “From  this  day  on,”  it  says,  “I 
no  longer  shall  tinker  with  the  machin- 
ery of  death.” 

Everywhere  in  America,  except  Tex- 
as that  is,  the  states  have  come  around 
to  Justice  Blackmun’s  view.  They’ve 
decided  that  perfection  is  not  worth  the 
price.  The  death-by-a-thousand-cuts 
strategy  has  worked  to  make  the  price 
of  executions  intolerable.  But  at  the  core 
of  this  strategy  lies  an  inherent  and  fatal 
limitation  - a limitation  that  officials 
in  Texas  understand  and  exploit.  If 
perfection  is  your  goal,  the  premise  is 
that  perfection  is  possible.  New  Jersey 
had  eight  people  on  death  row,  and  had 
not  executed  anyone  since  1963,  when 
lawmakers  essentially  said  that,  given  a 
choice  between  laptop  computers  in  ev- 
ery classroom  or  a perfect  death  penalty, 
they’d  go  with  the  former.  Texas,  on  the 
other  hand,  has  carried  out  more  than 
four  hundred  executions  since  1980  and 
has  nearly  four  hundred  others  still  on 
death  row.  Texas  has  spent  so  much  that 
legislators  can’t  stop  now.  For  Texas  to 
follow  New  Jersey  - or  even  California, 
which  has  700  people  on  death  row  but 
hardly  executes  anyone  - is  to  acknowl- 
edge that  it  has  squandered  half  a billion 
dollars,  with  literally  nothing  to  show 
for  it.  When  was  the  last  time  you  heard 
an  elected  official  confess  an  error  of 
that  magnitude? 

As  always,  however,  the  ultimate 
decision  lies  with  the  people,  and  the 
people  in  Texas  turn  out  to  be  not  so 
different  from  the  people  everywhere 
else.  Though  Texas  officials  continue  to 
execute  apace,  Texas  juries  are  giving 
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them  fewer  opportunities.  As  the  Liptak 
article  reported,  the  death  row  popula- 
tion nationwide  increased  by  300  in  1998, 
but  by  only  1 10  in  2007,  and  the  decline 
in  Texas  mirrors  the  national  figure.  From 
the  mid  1990s  through  2004,  Texas  juries 
sent  34  men  a year  to  death  row  (about 
15  percent  of  the  national  total).  In  2007, 
Texas’s  death  row  increased  by  only  13 
new  faces  (around  12  percent  of  the  na- 

PLN 


On  October  1,  2007,  in  a lawsuit 
filed  by  Prison  Legal  News 
(PLN),  the  U.S.  District  Court  for  the 
District  of  Kansas  held  that  a Kansas 
prison  policy  limiting  the  amount  of 
money  prisoners  can  spend  on  publica- 
tions, a total  ban  on  gift  subscriptions,  and 
the  failure  of  the  Kansas  Department  of 
Corrections  (KDOC)  to  provide  notifica- 
tion of  censored  or  undelivered  items-to 
either  the  prisoners  or  the  publishers— was 
unconstitutional. 

In  2002  PLN  filed  a lawsuit  in  federal 
district  court  challenging  a KDOC  policy 
that  prohibited  prisoners  from  receiving 
gift  subscriptions  (that  is,  those  paid  for  by 
family  or  friends)  and  limited  the  amount 
of  money  prisoners  could  spend  on  pub- 
lications. Under  the  policy,  prisoners  at 
the  highest  custody  level  were  allowed  to 
spend  $40  a month  on  publications  from 
their  canteen  funds  (excluding  newspaper 
subscriptions),  and  prisoners  at  the  lowest 
custody  level  were  prohibited  from  order- 
ing publications  altogether.  In  addition, 
the  KDOC  did  not  provide  notification  to 
publishers  or  prisoners  when  publications 
were  denied. 

After  consolidating  PLN’s  case  with 
two  ongoing  lawsuits  filed  by  KDOC 
prisoners  Kris  Zimmerman  and  Joseph 
Jaclovich,  US  District  Court  Judge  G. 
Thomas  VanBebber  granted  summary 
judgment  to  the  prison  system  on  April 
29,  2003.  PLN  and  the  prisoners  ap- 
pealed. 

On  December  21,  2004,  the  U.S. 
Tenth  Circuit  Court  of  Appeals  reversed 
the  district  court’s  erroneous  decision  in 
favor  of  the  defendants  and  remanded 
the  case  for  reconsideration.  See:  Jack- 
lovich  v. Simmons,  392  F.3d  420  (10th  Cir. 
2004). 

Following  remand,  the  district  court 
dismissed  all  claims  against  KDOC  di- 
rector Roger  Werholtz  in  his  individual 
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tional  total).  The  Justices  on  the  Supreme 
Court  may  believe  that,  if  they  just  keep 
tinkering,  perfection  is  possible,  and 
elected  officials  in  Texas  may  believe  that 
their  state  has  already  arrived,  but  the 
twelve  women  and  men  who  must  make 
the  decision,  in  Texas  and  everywhere 
else,  seem  to  be  a bit  more  humble.  FI 

David  R.  Dow  is  a professor  of  law  at 

Wins  Kansas  Censorship 

by  Michael  Rigby 

capacity.  The  Court  also  dismissed  Jack- 
lovich  and  Zimmerman  as  plaintiffs  in 
the  lawsuit  holding  that  their  claims  were 
moot  since  they  had  been  paroled. 

On  October  1,  2007,  the  district 
court  entered  its  findings  of  facts  and 
conclusions  of  law  in  which  it  held  as 
unconstitutional  the  KDOC’s  policy  of 
limiting  the  amount  of  funds  prisoners 
can  spend  on  publications  and  its  ban  on 
gift  subscriptions.  This  decision  was  based 
on  the  outcome  of  a two  day  bench  trial 
held  February  13-14,  2007,  attended  by 
PLN  editor  Paul  Wright  and  PLN  director 
Don  Miniken. 

Specifically,  the  court  held  that  the 
regulations  were  not  reasonably  related 
to  legitimate  penological  interests,  that 
prisoners  had  no  alternative  means  of 
attaining  desired  publications,  and  that 
eliminating  the  regulations  would  not 
significantly  impact  prisoners,  guards,  or 
the  prison.  The  court  further  held  that 
the  KDOC  had  ready,  constitutional 
alternatives  that  would  meet  its  proffered 
penological  interests. 

In  addition,  the  district  court  held 
that  the  KDOC  must  immediately  no- 
tify both  prisoner  and  publisher  at  the 
time  a publication  is  censored  via  a form 


Discount  Magazine 
Subscriptions 

Since  1975 
Order  a FREE  Print 
Discount  Catalog: 
Tradewinds  Publications 
P.O.  Box  219247 
Houston,  Texas  77218 
Fax:  281.578.6993 

www.T radewindsPublications.com 


the  University  of  Houston  Law  Center, 
and  the  founder  and  director  of  the  Texas 
Innocence  Network.  He  is  the  author  of 
“ Executed  on  a Technicality:  Lethal  In  jus- 
tice on  Americas  Death  Row”  and  coeditor 
of  “ Machinery  of  Death:  The  Reality  of 
America  s Death  Penalty  Regime .”  This 
article  originally  appeared  in  the  Beacon 
Broadside,  and  is  reprinted  with  permission 
of  the  author. 

Suit 


proposed  by  PLN.  This  ruling  complied 
with  the  10th  Circuit’s  order  requiring  the 
district  court  to  develop  a procedure  in 
which  publishers  would  receive  “adequate 
individualized  notice,”  when  a publication 
is  denied. 

As  a testament  to  the  indefensibility 
of  the  KDOC’s  unnecessary  censorship 
policy,  Judge  Monti  L.  Belot  strongly 
discouraged  the  KDOC  from  filing  a 
motion  for  reconsideration  and  limited 
the  length  of  any  such  motion  to  no 
more  than  five  pages.  The  Kansas  DOC 
did  not  appeal  the  ruling  which  has  since 
become  final 

PLN  was  well  and  tenaciously  rep- 
resented by  attorneys  Bruce  Plenk  and 
Max  Kautsch.  The  court  awarded  PLN 
$69,310.82  in  attorney  fees  and  costs. 
Because  the  defendants  had  succeeded  in 
obtaining  qualified  immunity  for  their  il- 
legal actions  PLN  received  no  damages  for 
the  lost  book  sales,  losing  half  of  its  Kan- 
sas DOC  subscribers,  the  censored  copies 
of  PLN  or  the  denial  of  due  process.  PLN 
is  especially  grateful  to  Bruce  and  Max  for 
their  excellent  representation  of  this  case 
through  almost  six  years  of  litigation.  See: 
Prison  Legal  News  v.  Werholtz , USDC,  D 
KS,  Case  No.  02-4054-MLB.  P 
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Judgment  in  Florida’s  Closed  Management  Conditions 
Lawsuit  Terminated  Under  the  PLRA 


Nearly  seven  years  after  it  was  en- 
tered, a Florida  federal  district 
court  has  terminated  a revised  offer  of 
judgment  that  was  “intended  to  minimize 
the  potentially  harmful  effects  of”  closed 
management  (CM)  which  is  Florida’s  ver- 
sion of  a special  housing  unit. 

Prior  to  the  initiation  of  the  civil 
rights  complaint  by  prisoner  Mark  Os- 
terback,  Thomas  Gross,  and  Darryl  E 
Williams;  CM  was  a horrid  experience. 
When  it  implemented  its  CM  rules  in 
1994,  the  Florida  Department  of  Correc- 
tions (FDOC)  began  converting  regular 
housing  units  into  CM  units.  At  its  peak, 
FDOC  had  CM  units  at  1 1 prisons,  with 
plans  to  continue  the  growth  of  isolation 
as  a form  of  imprisonment. 

The  proliferation  of  CM  units  was 
causing  prisoners  to  land  within  the  harsh 
confines  of  CM  for  extended  periods  for 
even  the  most  minor  infractions.  Upon 
placement  in  the  CM  cell,  prisoners  were 
stripped  of  all  property,  confined  to  their 
cells  for  24  hours  a day,  prohibited  from 
any  contact  with  other  prisoners  unless 
they  went  to  their  one  hour  recreation 
period  three  times  a week,  and  they  could 
only  receive  one  book  a week  from  the 
library. 

In  1998, 1 did  a stint  on  CM  I,  which 
is  the  most  restrictive  version  , imposing 
solitary  confinement.  During  that  period 
of  confinement,  I watched  other  prison- 
ers, who  were  already  mentally  unstable, 
completely  lose  touch  with  reality.  The  re- 
action from  guards  was  to  spray  them  with 
chemical  agents  and  then  bring  the  “Goon 
squad”  to  physically  extract  the  prisoner 
from  his  cell.  Such  extractions  were  shock- 
ing to  watch  in  their  brutality. 

When  the  district  court  entered  an 
order  approving  the  ROJ  (Revised  Offer 
of  Judgment),  things  began  to  change 
on  CM.  The  ROJ  limited  CM  to  only  5 
prisons.  “While  the  ROJ  was  not  perfect,  it 
was  far  better  than  anything  the  CM  class 
could  expect  had  the  lawsuit  gone  to  trial,” 
wrote  Randall  Berg,  Executive  Director  of 
the  Florida  Justice  Institute  in  a memo  to 
the  plaintiff  class  to  inform  them  of  the 
termination  of  the  ROJ. 

The  majority  of  the  provisions  of  the 
ROJ  were  placed  in  revised  FDOC  CM 
rules.  The  first  provision  of  the  ROJ  dealt 
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by  David  M.  Reutter 

with  mental  health  screening,  behavioral 
risk  assessment,  and  mental  health  services 
provided  to  prisoners.  Prior  to  placement 
on  CM,  mental  health  staff  must  assess 
whether  a prisoner  requires  inpatient  men- 
tal health  care  in  lieu  of  CM. 

If  placed  on  CM,  mental  health  must 
perform  a behavioral  risk  assessment 
within  14  days  to  identify  issues  and  set  a 
service  plan.  Prior  to  the  ROJ,  prisoners 
were  simply  placed  in  a cell  without  regard 
to  mental  health  issues.  CM  prisoners  are 
also  now  provided  out-patient  mental 
health  care. 

For  the  prisoner  who  enters  CM  in 
good  mental  health,  the  most  significant 
difference  came  in  the  provision  of  mun- 
dane privileges  that  are  often  taken  for 
granted  by  general  population  prisoner, 
under  the  ROJ,  could  obtain  up  to  3 books 
a week  from  the  library. 

A dramatic  change  was  the  allowance 
of  telephone  calls,  which  vary  in  frequency 
based  upon  whether  the  prisoner  is  on  CM 
I,  II,  or  III.  Visits  were  also  increased. 
Contact  with  the  outside  world  was  also 
possible  by  being  allowed  a radio/head- 
phone set  for  all  CM  prisoners.  Prisoners 
on  CM  II  and  III  are  also  allowed  to  watch 
television. 

The  provision  to  allow  up  to  allow 
up  to  6 hours  of  recreation  a week  with 
chin-up  and  dip  bars  provided  was  a 
boon.  Another  big  change  was  allowing 
prisoners  to  purchase  food  items  from 
the  canteen  on  a weekly  basis.  I can  attest 
from  a personal  perspective,  that  the  ROJ 
was  a change  from  night  to  day  when  com- 
paring CM  conditions,  as  I again  found 
myself  in  CM  in  2003. 

Although  all  concerned  acknowl- 
edged the  conditions  in  CM  have  vastly 
improved,  the  FDOC’s  move  to  terminate 
the  ROJ  in  December  2003  was  contested. 
This  resulted  in  the  reopening  of  discov- 
ery and  an  evidentiary  hearing,  which 
occurred  in  September  2006,  with  31  pris- 
oners and  several  experts  testifying. 

In  its  March  25,  2008,  termination 
order,  the  district  court  said  it  “was  dis- 
tressed to  hear  that  several  CM  inmates 
have  remained  in  disciplinary  confine- 
ment for  years  and  years  at  a time.”  The 
court,  however,  said  that  the  conditions  of 
disciplinary  confinement  were  not  before 
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it  and  these  “isolated  cases  would  more 
appropriately  be  addressed  in  individual 
civil  rights  actions  rather  than  a class  ac- 
tion suit.” 

The  court  noted  that  there  was  testi- 
mony of  isolated  instances  where  guards 
assaulted  prisoners  physically  or  with 
chemical  agents  after  the  prisoner  declared 
a psychological  emergency  instead  of  sum- 
moning mental  health  staff.  Despite  those 
instances,  the  court  found  staff  was  being 
properly  trained  to  deal  with  prisoners  who 
exhibit  mental  health  problems. 

It  also  found  prisoners  were  adequate- 
ly screened  by  mental  health  professionals, 
and  they  receive  timely  access  to  mental 
health  services.  It  further  held  the  mental 
health  staff  levels  are  constitutionally 
adequate.  Although  occasions  arise  where 
guards  impede  mental  health  care,  the 
court  held  the  security  restrictions  do 
not  constitute  a federal  constitutional 
violation. 

The  CM  cells  are  between  sixty-four 
and  seventy-eight  square  feet,  containing  a 
bunk  bed,  toilet,  sink,  a bench,  and  a small 
writing  surface.  They  contain  a window 
that  is  covered  with  a perforated  metal 
plate  and  a solid  cell  door  with  a window 
looking  into  the  wing.  Looking  out  that 
window,  however,  will  net  a disciplinary 
report  for  either  violating  institutional 
policy  or  for  committing  lewd  acts  while 
watching  female  staff.  The  court  found 
the  ventilation  in  the  air  conditioned  cells 
and  the  other  conditions  comport  with 
constitutional  requirements. 

The  court,  additionally,  made  find- 
ings as  to  prison  rules  that  prohibit 
prisoners  in  adjacent  cells  from  commu- 
nicating with  each  other  through  the  cell 
doors,  windows,  and  vents.  It  was  found 
that  prisoners  had  other  means  to  com- 
municate with  each  other,  and  the  rules 
are  necessary  to  prevent  “bedlam”  that 
jeopardizes  security  in  the  unit. 

Finally,  the  court  found  FDOC  was 
adequately  complying  with  provisions 
relating  to  exercise,  education,  canteen, 
visitation,  access  to  the  dayroom,  and 
reading  materials,  telephones,  radios  and 
television.  Thus,  the  court  held,  there  is 
not  sufficient  on  going  violations  to  jus- 
tify continuing  the  ROJ  under  the  Prison 
Litigation  Refugee  Act. 

Prison  Legal  News 


Lead  plaintiff  Mark  Osterback  is  very  out  of  CM  when  they  were  implemented,  or  continued  problems  in  Florida’s  Special 
pleased  with  the  results  to  CM  as  a result  The  termination  of  the  ROJ  is  not  being  Housing  or  general  population.  See:  Os- 
of  the  lawsuit.  His  only  regret  is  that  he  appealed,  but  the  attorneys  requested  terbackv.  McDonough,  USDC,  M.D.  Fla., 
never  benefitted  from  them  because  he  was  prisoners  to  inform  them  regarding  new  Case  No.  3:04-CV-210-J-25JRK.  FJ 

Texas  Federal  Judge  Acquits  VitaPro  Defendants 


On  April  22,  2008,  Houston,  Tex- 
as, federal  judge  Lynn  Hughes 
acquitted  former  Texas  prison  chief  James 
“Andy”  Collins,  57,  and  former  president 
and  CEO  of  VitaPro  Foods  Yank  Barry 
of  federal  charges  for  bribery,  money 
laundering,  conspiracy  and  misuse  of  a 
social  security  number.  This  ended  the 
unsavory  tale  of  alleged  corruption  in  a 
$33  million  sweetheart  deal  which  had 
Texas  paying  more  for  the  Canadian-made 
soy-based  meat  substitute  than  it  did  for 
Texas-raised  beef  and  Texas  prisoners  be- 
ing forced  to  consume  the  inedible  product 
which  allegedly  caused  numerous  medical 
problems,  including  outbreaks  of  boils 
and  vomiting. 

Hughes  delayed  the  jury  trial,  original- 
ly begun  in  August  2000,  just  before  then 
Texas  governor  George  Bush’s  first  presi- 
dential election,  claiming  he  was  shocked 
that  the  prosecution’s  main  witness,  Patrick 
Graham,  was  a convicted  felon.  Graham’s 
conviction  stemmed  from  prison  procure- 
ment and  construction  corruption  in  his 
company,  The  M-Group,  which  employed 
Collins  in  1 996.  In  August  200 1 , the  trial  re- 
commenced and  the  jury  convicted  Collins 
and  Barry,  but  Hughes  refused  to  sentence 
them.  Instead,  he  decried  problems  with  the 
court  reporter’s  transcription  and  granted 


by  Matt  Clarke 

continuance  after  continuance  while  al- 
lowing Collins  and  Barry  to  travel  freely 
while  on  bond-even  outside  the  U.S.  [PLN, 
Nov.  2003,  p.  12].  On  September  9,  2005, 
Hughes  acquitted  Collins  and  Barry  by 
judicial  fiat,  claiming  Graham  was  “totally 
unbelievable”  even  though  all  the  jurors 
believed  him  [PLN,  July  2006,  p.  34].  The 
Fifth  Circuit  overturned  the  acquittal,  but 
affirmed  Hugh’s  alternate  granting  of  a 
new  trial. 

Hughes  finally  got  his  way  after  a 
new  U.S.  Attorney  agreed  to  a second 
trial  without  a jury,  witnesses  or  the  pos- 
sibility of  appeal.  The  “trial”  lasted  two 
hours,  after  which  Hughes  announced 
that  the  government  had  failed  to  prove 
its  case,  faulting  its  reliance  on  Graham’s 
testimony. 

Collins  estimates  his  legal  expenses  at 
$200,000  and  blames  the  breakup  of  his 
second  marriage  on  his  prosecution. 

“My  wife  literally  had  her  life  on 
hold  for  several  years,  and  it  finally  took 
its  toll.  She  had  every  right  to  move  on,” 
said  Collins. 

Collins  now  plans  to  work  in  the 
private  prison  business  of  Charles  Ter- 
rell, former  chairman  of  the  Texas  Board 
of  Criminal  Justice.  He  claims  to  be  a bit 
haunted  by  the  45  to  50  executions  he  es- 


timates occurred  under  his  watch  as  head 
of  the  Texas  prison  system. 

“After  seeing  the  process  from  this 
side,  at  times  I wonder  how  many  of 
those  people  I executed  weren’t  fortunate 
enough  to  have  a judge  who  understood 
fairness  and  equity,”  he  said. 

While  executing  the  prisoners,  Collins 
had  no  doubt  about  their  guilt. 

“Now  I don’t  know,”  he  said,  noting 
the  release  of  17  prisoners  exonerated 
by  DNA  testing  from  Dallas  County 
alone.  But  Collins  is  quick  to  shift  the 
blame  for  the  wrongly  convicted,  saying 
that  prison  officials  are  “powerless”  to 
correct  the  mistakes  of  prosecutors  and 
judges.  He  carefully  avoids  the  fact  that 
prison  officials  in  Texas  make  it  difficult 
for  the  wrongly  convicted  to  get  relief  in 
the  courts  by  giving  prisoners  very  limited 
access  to  poorly  equipped  law  libraries. 

Collins  has  also  come  to  question 
the  policies  of  longer  sentences  which  led 
Texas  into  a massive  prison  buildup  dur- 
ing his  watch. 

“I  don’t  think  it  was  good  public 
policy,”  he  said. 

Well,  neither  was  VitaPro  is  the  unani- 
mous opinion  of  Texas  prisoners.  FJ 

Source:  Houston  Chronicle,  www.kpfr.org 
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New  Jersey  Prisoners’  Jail  Escape  Leads  to  Firings  and  Suicide 


About  an  hour  into  his  shift  on 
December  15,  2007,  Union 
County,  New  Jersey  jail  guard  Rudolph 
Zurick  discovered  that  prisoners  Jose 
Espinosa  and  Otis  Blunt  were  missing. 
Zurick  immediately  took  steps  to  have 
the  jail  locked  down.  When  it  became 
apparent  that  Blunt  and  Espinosa  were 
long  gone,  Zurick  requested  to  go  to  the 
hospital.  Although  he  had  sustained  no 
physical  injuries,  the  guards’  union  policy 
entitled  him  to  a medical  visit  due  to  the 
trauma  of  the  event.  Zurick  later  received 
psychological  counseling  and  retained  a 
lawyer. 

Espinosa,  20,  and  Blunt,  32,  had 
escaped  by  digging  through  cinder  block 
walls  in  their  cells,  covering  the  holes  with 
pictures  of  bikini-clad  pinup  girls  in  an 
apparent  homage  to  a well  known  escape 
scene  from  the  movie  Shaw  shank  Redemp- 
tion. The  prisoners  left  a note  thanking 
Zurick  for  his  assistance.  “Thank  you  of- 
ficer Zurick  for  the  tools  needed.  You’re  a 
real  pal.  Happy  holidays,”  they  wrote. 

The  note,  embellished  with  a picture 
of  a smiley  face  and  a middle  finger  sa- 
lute, was  evidently  meant  to  mock  the 
guard.  However,  he  apparently  took  it  too 
personally.  On  January  2,  2008,  the  day 
that  Zurick  was  to  talk  to  investigators 
about  the  escape,  he  committed  suicide  by 
shooting  himself  in  the  head.  Jail  officials 
later  stated  that  at  no  time  was  Zurick 
suspected  of  helping  the  two  prisoners 
escape. 


by  Gary  Hunter 

It  was  originally  believed  that  Blunt 
and  Espinosa  left  the  jail  on  December  15, 
2007.  However,  a subsequent  investigation 
revealed  that  Espinosa  might  have  escaped 
the  previous  day.  The  pair  had  stuffed 
sheets  under  the  blankets  on  their  bunks 
to  make  it  appear  they  were  asleep.  After 
crawling  through  the  hole  they  made  in 
the  outside  wall,  the  two  prisoners  made 
their  way  to  a third-story  roof  and  over  a 
25-foot  fence  topped  with  razor  wire. 

Investigators  discovered  that  Blunt 
had  waited  eight  hours  before  following 
Espinosa  in  his  dash  for  freedom.  Es- 
pinosa injured  his  ankle  when  he  jumped 
the  fence,  but  still  managed  to  remain 
missing  for  almost  four  weeks.  Then,  on 
January  8, 2008,  he  was  arrested  in  a base- 
ment apartment  less  than  a mile  from  the 
jail  after  the  police  were  tipped  off.  Also 
arrested  was  Espinosa’s  girlfriend,  Odalys 
Cortez,  19. 

Footprints  outside  the  jail  showed 
that  Blunt  had  traveled  in  the  opposite 
direction  from  Espinosa  once  he  was 
outside.  He  went  through  the  razor  wire 
instead  of  over  it,  sustaining  cuts.  After 
taking  a taxi  to  the  bus  station  and  a bus 
to  Texas,  Blunt  made  his  way  to  Mexico. 
He  was  featured  on  America's  Most 
Wanted. 

In  a strange  twist,  the  Rev.  A1  Sharp- 
ton  contacted  New  Jersey  authorities 
and  told  them  he  had  been  in  touch  with 
Blunt  and  was  tying  to  convince  him  to 
turn  himself  in.  Union  County  prosecutor 


Theodore  J.  Romankow  criticized  Sharp- 
ton’s  involvement.  On  January  8,  2008, 
Sharpton  made  a trip  to  Mexico  but  re- 
turned without  securing  Blunt’s  surrender; 
nevertheless,  the  following  day  authorities 
took  Blunt  into  custody  in  Mexico  City. 
Ironically,  Blunt,  a New  Jersey  resident, 
was  captured  in  Mexico  while  Espinosa, 
an  illegal  immigrant  from  Mexico,  was 
caught  in  New  Jersey. 

When  the  dust  finally  settled, 
the  Union  County  jail’s  warden  was 
transferred  and  his  top  assistant  fired. 
Additionally,  five  guards  were  suspended 
until  the  investigation  was  complete.  Sus- 
pended were  Sgt.  Christopher  Sloan,  Sgt. 
Joseph  Simpson,  Sgt.  Richard  Griswold, 
and  guards  David  D’Amore  and  Patrick 
Kennedy;  they  were  accused  of  neglect  of 
duty  and  failure  to  supervise. 

Prosecutor  Romankow  described 
operations  at  the  jail  as  “miserable”  and 
“dysfunctional.”  He  said  guards  routinely 
ignored  rules  regarding  cell  searches  and 
head  counts.  Investigators  claimed  that 
Blunt  and  Espinosa’s  cells  had  not  been 
searched  in  over  two  months.  “If  the  cor- 
rections officers  on  that  unit  had  done 
their  job,  there  would  have  been  no  es- 
cape,” said  Romankow.  He  also  noted  that 
had  Zurick  not  killed  himself,  he  would 
have  faced  administrative  discipline. 

After  his  capture,  Blunt  claimed  that 
he  gave  Zurick  $1,000  for  the  tools  used 
to  break  through  the  cell  walls.  Every- 
one, including  Romankow,  insisted  they 
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did  not  believe  that  Zurick  had  any  part 
in  the  escape.  They  speculated  that  his 
suicide  resulted  from  his  perfectionist 
attitude  and  the  fact  that  he  had  recently 
lost  both  his  parents.  Zurick  was  known 
for  his  impeccable  manner  of  dress,  his 
military  demeanor  and  his  spit-shined 
shoes.  Still,  the  timing  of  his  suicide,  on 
the  day  he  was  to  meet  investigators,  raised 
some  eyebrows. 


Blunt  was  facing  trial  for  robbery 
and  weapons  offenses  when  he  escaped. 
Espinosa  was  awaiting  sentencing  on  a 
manslaughter  charge.  Both  were  indicted 
on  escape  charges  and  face  an  additional 
three  years.  The  five  jail  employees  who 
were  placed  on  leave  pending  an  in- 
vestigation agreed  to  accept  six-month 
suspensions  in  lieu  of  losing  their  jobs. 
D’Amore  and  Kennedy  returned  to  work 


on  May  22,  2008,  while  Sgts.  Griswold, 
Sloan  and  Simpson  resumed  their  duties 
on  August  4. 

Prisoners  at  the  Union  County  jail  are 
no  longer  allowed  to  put  posters  or  pinups 
on  the  cell  walls. 

Sources:  Associated  Press , New  York 
Times , Star-Ledger,  New  York  Daily 
News 


California  DOC  Whistleblower  Promoted  to  Head 
of  Audit/Compliance  Department 


What  goes  around  apparently 
comes  around.  In  2004,  a 35- 
year  veteran  California  civil  servant  received 
$500,000  in  a whistleblower  lawsuit  against 
his  employer,  the  California  Department  of 
Corrections  and  Rehabilitation  (CDCR), 
after  facing  retaliation  for  refusing  to  cover 
up  over  $29  million  in  wasted  payments  re- 
lated to  sick-leave  and  overtime  abuse.  Four 
years  later,  in  June  2008,  he  was  promoted 
to  head  the  CDCR’s  audits  and  compliance 
department. 

Richard  Krupp,  57,  was  officially  reas- 
signed and  promoted  to  do  what  he  perhaps 
does  better  than  any  of  his  peers  - ferret  out 


waste,  fraud  and  abuse  in  the  prison  system. 
Once  a prison  guard,  he  rose  to  a manage- 
rial position  with  the  CDCR’s  personnel 
section.  It  was  there  that  a routine  audit 
identified  $29  million  in  misspent  funds. 

Krupp  was  assigned  by  his  supervi- 
sors to  write  a report  whitewashing  the 
audit  findings.  He  refused.  In  fact,  Krupp 
put  his  own  pencil  to  the  numbers  and 
discovered  the  actual  dollar  figure  was 
even  higher.  As  his  reward,  he  was  re- 
moved from  his  post  and  consigned  to  a 
dead-end  job  reviewing  student  requests 
to  interview  prisoners,  a retaliatory  job  as- 
signment over  which  he  successfully  sued. 


[See:  PLN,  March  2005,  p.l]. 

CDCR  Undersecretary  Stephen  Kes- 
sler, in  appointing  Krupp  to  his  new  $96,800 
a year  position,  said,  “What  better  person  to 
head  audits  and  compliance  than  someone 
who  has  spent  a lot  of  time  raising  issues 
that  needed  to  get  fixed  and  didn’t  get  any- 
where.” Moreover,  Krupp  no  longer  has  to 
fear  reprisals  from  seditious  supervisors  as 
he  reports  directly  to  Kessler.  “Now,  I can 
actually  help  solve  some  of  the  problems,” 
he  said.  “This  is  an  opportunity  to  help 
rather  than  just  point  the  finger.” 

Source:  Associated  Press 
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Burgeoning  Immigration  Detainee  Population  Stresses  ICE 


The  Bush  administration’s  hard- 
nosed  approach  to  immigration 
enforcement  has  caused  an  explosion  in 
the  immigrant  detainee  population,  which 
has  grown  from  a daily  average  of  19,600 
in  2005  to  29,700  in  2007.  This  increase 
parallels  a rise  in  deportations,  from 
around  186,600  in  FY  2005  to  276,900 
in  FY  2007.  Immigration  and  Customs 
Enforcement  (ICE)  has  reacted  to  this 
increasing  number  of  detainees  by  con- 
tracting with  local  jails  and  private  prison 
firms  for  additional  bed  space. 

The  expanded  use  of  imprisonment 
for  immigration  violators  stems  from  the 
“deport  them  at  any  cost”  philosophy  of 
the  current  administration,  which  resulted 
in  the  elimination  of  ICE’s  “catch  and 
release”  policy  and  a decrease  in  the  use 
of  alternatives  such  as  release  on  bond 
and  electronic  monitoring.  The  justifica- 
tion for  this  approach  is  that  less  than  a 
third  of  non-incarcerated  immigration 
detainees  voluntarily  leave  the  country 
when  ordered  to  do  so,  even  if  they  are 
being  supervised  or  monitored. Increasing 
the  number  of  ICE  detainees  comes  at 
a cost  for  both  taxpayers  and  prisoners. 
The  budget  for  ICE  detentions  grew  from 
$864  million  in  FY  2005  to  $1 .6  million  in 
FY  2008.  A large  portion  of  that  budget 
was  paid  to  city  and  county  jails,  which 
imprison  63%  of  ICE  detainees.  Another 
major  portion  went  to  private  prison 
companies  such  as  CCA  and  GEO  Group, 
which  operate  seven  facilities  under  ICE 
contracts.  ICE  has  eight  detention  centers 
of  its  own  scattered  across  the  nation. 

Until  late  last  year,  one  of  those 
facilities  was  the  San  Pedro  Processing 
Center  on  California’s  Terminal  Island. 
According  to  immigrants  and  their  at- 
torneys, prisoners  often  slept  on  the  floor 
on  inflatable  mattresses,  and  telephone 
access  was  difficult. 

“The  overcrowding  at  San  Pedro  was 
crazy,”  said  former  ICE  prisoner  Eugene 
Peba.  “They  don’t  have  enough  employees 
to  take  care  of  the  detainees’  day-to-day 
problems.” 

Medical  care  was  difficult  to  obtain 
at  San  Pedro,  too.  Peba  said  it  took  him 
months  of  begging  before  he  was  seen  by 
a doctor,  and  detainee  advocates  blame  a 
denial  of  care  for  the  death  of  a San  Pedro 
detainee  due  to  AIDS.  [Also  see:  “Failure 
to  Treat  Immigrant  Detainee’s  Fatal  Penile 
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by  Matt  Clarke 

Cancer  Ruled  ‘Beyond  Cruel,”’  this  issue 
of  PLN].  The  San  Pedro  facility  abruptly 
closed  in  October  2007,  two  months  after 
it  failed  to  meet  American  Correctional 
Association  accreditation  standards. 

ICE  responded  to  criticism  about 
health  care  by  stating  the  department 
had  spent  almost  $100  million  on  medical 
treatment  in  FY  2007,  and  had  a very  low 
mortality  rate  considering  detainees’  poor 
health  habits  and  medical  backgrounds. 

However,  this  was  contradicted  by 
Thomas  Hogan,  former  warden  of  the 
York  County  Prison  in  Pennsylvania,  which 
is  one  of  ICE’s  largest  detention  facilities. 
“The  Department  of  Homeland  Security 
has  made  it  difficult,  if  not  impossible,  to 
meet  the  constitutional  requirements  of 
providing  adequate  health  care  to  inmates 
that  have  a serious  need  for  that  care,” 
Hogan  stated  in  a court  affidavit. 

Additionally,  the  former  interim 
director  of  the  Division  of  Immigration 
Health  Services  (DIHS),  Neil  Sampson, 
stated  that  ICE  had  treated  detainee  medi- 
cal care  “as  an  afterthought.”  He  said  the 
problem  was  widespread.  “They  do  not 
have  a clear  idea  or  philosophy  of  their 
approach  to  health  care  [for  detainees],” 
Sampson  remarked. 

According  to  a July  2007  report 
by  the  Government  Accountability  Of- 
fice (GAO),  four  ICE  prisons  were  over 
capacity,  there  were  isolated  problems 
with  health  care  access  and  use-of-force 
policies,  and  “systemic”  issues  with  ac- 
cess to  telephones.  ICE  officials  denied 
the  allegations  of  overcrowding,  saying 
their  facilities  were  at  95%  capacity  and 
the  contracted  private  prisons  were  at  98% 
capacity  in  FY  2007. 

In  a reaction  typical  of  the  Bush 
administration,  ICE  decided  to  resolve 
the  problems  cited  in  the  GAO  report  by 
hiring  a private  company  to  place  “qual- 
ity assurance”  specialists  at  the  40  largest 
detention  facilities,  plus  use  full-time 
inspectors  to  replace  the  previous  system 
of  annual  inspections. 

In  the  future,  ICE  intends  to  contract 
for  additional  bed  space  in  local  jails  and 
private  prisons  rather  than  build  more 
of  its  own  facilities.  That  plan  has  been 
criticized  because  ICE  detainees  are 
often  housed  with  felons  in  local  jails, 
and  ICE  frequently  transfers  prisoners 
between  facilities  - making  contact  with 


their  attorneys  and  families  difficult.  ICE 
even  “loses”  transferred  detainees  in  the 
system  at  times.  ICE  officials  were  un- 
apologetic,  saying  immigrants  in  custody 
would  “present  a hardship  on  their  family 
regardless  of  where  they  are.” 

Beyond  overcrowding  issues  and  an 
expanding  detainee  population,  ICE  has 
come  under  fire  for  in-custody  deaths.  A 
New  York  Times  series  published  in  May 
2008  noted  that  there  were  66  deaths  in 
ICE  custody  from  January  2004  to  Nov. 
2007.  Seven  more  detainees  have  died 
this  year,  including  Valery  Joseph,  23, 
whose  death  in  ICE  custody  at  the  Galdes 
County  Detention  Center  in  Florida  oc- 
curred on  June  20,  2008. 

Of  particular  concern  in  many  of  these 
cases  was  the  difficulty  in  obtaining  infor- 
mation or  details  about  in-custody  deaths, 
especially  from  privately-operated  contract 
facilities.  The  Times  series  profiled  several 
cases  including  that  of  Boubacar  Bah,  a 
Guinean  immigrant  who  had  overstayed  a 
tourist  visa  and  was  incarcerated  at  a facil- 
ity in  New  Jersey.  He  died  after  spending 
four  months  in  a coma;  he  had  suffered  a 
skull  fracture  and  brain  hemorrhaging, 
allegedly  caused  by  a fall. 

According  to  a May  8,  2008  New 
York  Times  article,  “Mr.  Bah’s  relatives 
never  saw  the  internal  records  labeled 
“proprietary  information  - not  for  distri- 
bution” by  the  Corrections  Corporation 
of  America,  which  runs  the  New  Jersey  de- 
tention center  for  the  federal  government. 
The  documents  detail  how  he  was  treated 
by  guards  and  government  employees: 
shackled  and  pinned  to  the  floor  of  the 
medical  unit  as  he  moaned  and  vomited, 
then  left  in  a disciplinary  cell  for  more 
than  13  hours,  despite  repeated  notations 
that  he  was  unresponsive  and  intermit- 
tently foaming  at  the  mouth.” 

Other  news  agencies,  including  the 
Washington  Post , which  ran  a four-part 
series  in  May,  have  focused  attention  on 
detainee  deaths  and  inadequate  medical 
care  at  ICE  facilities.  ICE  responded  with 
a May  5,  2008  statement  that  said  the 
department  “takes  great  care  to  ensure 
the  safety  and  well  being”  of  detainees  in 
custody.  FJ 

Sources:  Los  Angeles  Times,  New  York 
Times,  Washington  Post,  Immigration 
News  Briefs 
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Failure  to  Treat  Immigrant  Detainee’s  Fatal 
Penile  Cancer  Ruled  “Beyond  Cruel” 

by  John  E.  Dannenberg 


AU.S.  District  Court  (C.D.  Cal.) 
has  ruled  that  the  repeated  fail- 
ure of  U.S.  immigration  authorities  over 
an  eleven-month  period  to  provide  medi- 
cal testing  and  treatment  for  a detainee’s 
cancerous  penile  lesion  that  ultimately 
proved  fatal  was  “beyond  cruel  and  un- 
usual punishment.”  The  court  held  that 
a civil  rights  damages  suit  brought  by  the 
decedent  (and  now  his  survivors)  could 
proceed. 

Francisco  Castaneda,  an  illegal  Sal- 
vadoran immigrant,  was  housed  at  a San 
Diego  detention  center  on  charges  of  drug 
possession  and  intent  to  sell.  He  was  later 
transferred  to  the  custody  of  Immigra- 
tion and  Customs  Enforcement  (ICE). 
On  March  27,  2006,  he  complained  to 
medical  staff  of  a painful,  growing  lesion 
on  his  penis.  An  ICE  physician’s  assistant 
recommended  a urology  consult  and  an 
immediate  biopsy. 

The  subsequent  chronology  of  events 
included  an  odyssey  of  efforts  to  obtain 
medical  care  that,  according  to  U.S.  Dis- 
trict Court  Judge  Dean  D.  Pregerson,  “can 
be  summarized  by  one  word:  nothing.” 
Judge  Pregerson  termed  it  the  worst  case 
of  cruel  and  unusual  punishment  he  had 
ever  seen. 

On  April  11, 2006,  ICE  officials  noted 
that  Castaneda  had  a family  history  of 
cancer,  and  a Treatment  Authorization 
Request  (TAR)  was  filed  with  the  Divi- 
sion of  Immigration  and  Health  Services 
(DIHS),  requesting  a biopsy  and  circum- 
cision. The  TAR  stated  Castaneda’s  pain 
was  an  8 on  a scale  of  1 to  10,  and  that 
the  lesion  had  a foul  odor.  DIHS  approved 
the  TAR  on  May  3 1 . 

On  June  7,  2006,  Castaneda  saw  an 
oncologist,  Dr.  John  Wilkinson,  who  or- 
dered an  “urgent  urologic  assessment  of 
biopsy  and  definitive  treatment,”  because 
he  thought  Castaneda  “might  have  penile 
cancer,  morbidity  from  which  was  high 
if  not  treated  early.”  He  offered  to  admit 
Castaneda  to  the  hospital  on  the  spot. 
However,  that  same  day  Wilkinson  was 
overruled  by  DIHS  Dr.  Esther  Hui,  who, 
in  order  to  avoid  costly  medical  treatment 
on  the  government’s  tab,  rejected  the  biop- 
sy as  “an  elective  outpatient  procedure.” 

Castaneda  filed  a grievance  on  June 
11,  requesting  the  procedures  ordered 
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by  Dr.  Wilkinson  and  stating  he  was  “in 
considerable  pain  and  in  desperate  need 
of  medical  attention.”  His  grievance  was 
denied.  DIHS  reported  on  June  23  that 
Castaneda’s  penis  was  “getting  worse” 
with  more  swelling,  foul  odor,  drainage 
and  bleeding  from  the  foreskin.  Then,  with 
a healthy  dose  of  bureaucratic  double- 
speak, records  indicate  that  DIHS  held  on 
June  30  that  because  Castaneda  had  not 
had  a biopsy,  he  did  “NOT  have  cancer  at 
this  time,”  adding  that  he  needed  “to  be 
patient  and  wait.” 

One  month  later,  DIHS  staff  reported 
more  draining,  odor  and  growth  of  the  le- 
sion. They  further  noted  a swollen  colon 
and  prostate,  while  calling  those  symp- 
toms an  “unknown  etiology.”  Walker,  a 
DIHS  worker,  wrote  (untruthfully)  that 
Dr.  Hui  had  not  denied  Castaneda  any 
treatment,  that  there  was  no  active  TAR 
awaiting  approval  at  DIHS  headquarters 
in  Washington,  D.C.,  and  that  there  “was 
no  emergent  need.” 

On  July  13,  DIHS  took  Castaneda 
to  the  emergency  room  at  Scripps  Mercy 
Hospital  in  Chula  Vista,  which  notated 
the  need  for  a biopsy  but  did  not  perform 
one.  A hospital  physician  unfamiliar 
with  Castaneda’s  condition  superficially 
diagnosed  his  problem  as  “genital  warts.” 
DIHS  chose  to  follow  the  hospital’s  diag- 
nosis rather  than  Dr.  Wilkinson’s  request 
for  “urgent”  care.  By  July  26,  while  con- 
ceding that  Castaneda’s  condition  was 
getting  worse,  ICE  officials  told  him  that 
“surgical  removal,  at  the  current  time, 
would  be  considered  elective  surgery;  that 
as  such  the  Federal  Government  will  not 
provide  for  such  surgery.” 

Another  TAR  for  a biopsy  was  sub- 
mitted on  August  1 1 . On  August  22,  Dr. 
Masters,  a urologist,  requested  circumci- 
sion and  biopsy  at  a hospital.  But  DIHS 
again  dispassionately  wrote  this  up  as 
an  elective  procedure  and  it  was  there- 
fore denied.  Four  days  later,  ICE  staff 
“treated”  Castaneda  with  antihistamines 
and  Ibuprofen.  On  August  30  he  was  once 
again  informed  by  DIHS  that  any  surgical 
intervention  was  elective  and  thus  would 
not  be  provided. 

By  September  8,  DIHS  noted  that 
the  Ibuprofen  did  not  relieve  Castaneda’s 
pain,  that  he  complained  of  regular 
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discharge,  and  that  he  had  blood  on  his 
shorts.  The  following  month  another  TAR 
for  surgery  was  submitted,  which  was 
denied  on  October  26  as  “not  a covered 
benefit.”  In  records  dated  November  9, 
staff  documented  that  Castaneda  was  also 
having  difficult  bowel  movements  due  to 
swelling  in  his  colon.  Six  days  later  DIHS 
ordered  more  “treatment”  in  the  form  of 
issuing  him  more  underwear,  due  to  the 
bleeding  from  his  groin. 

In  late  November  2006,  Castaneda 
was  transferred  to  the  San  Pedro  Ser- 
vice Processing  Center,  where  ACLU 
lawyers  took  up  his  cause.  On  January 
25,  2007  he  was  seen  by  a doctor  who 
diagnosed  a “fungating  penile  lesion 
that  was  ‘most  likely  penile  cancer.’”  A 
biopsy  was  ordered.  On  January  29  the 
ACLU  contacted  ICE  officials  and  urged 
them  to  provide  medical  treatment  after 
ten  months  of  inaction.  In  response,  a 
biopsy  was  scheduled  for  early  February. 
However,  Castaneda  was  abruptly  released 
from  ICE  custody  a few  days  before  the 
appointment;  to  add  insult,  ICE  canceled 
the  scheduled  appointment.  The  next  day 
he  went  to  the  emergency  room  at  Harbor- 
UCLA  Medical  Center  in  Los  Angeles, 
where  he  was  finally  diagnosed  with  can- 
cer: metastatic  squamous  cell  carcinoma. 
His  penis  was  amputated  nine  days  after 
he  was  released,  on  Valentine’s  Day  2007. 
Castaneda  died  on  February  16, 2008  after 
a year  of  painful  chemotherapy. 

Before  he  died,  though,  he  testi- 
fied before  Congress  about  the  abysmal 
medical  care  provided  by  ICE.  “I  am  a 
35-year-old  man  without  a penis  with  my 
life  on  the  line,”  he  told  the  House  Immi- 
gration Subcommittee  on  Oct.  4,  2007.  “I 
had  to  be  here  today  because  I am  not  the 
only  one  who  didn’t  get  the  medical  care 
I needed.  It  was  routine  for  detainees  to 
have  to  wait  weeks  or  months  to  get  even 
basic  care.  Who  knows  how  many  tragic 
endings  can  be  avoided  if  ICE  will  only 
remember  that,  regardless  of  why  a person 
is  in  detention  and  regardless  of  where 
they  will  end  up,  they  are  still  human  and 
deserve  basic,  humane  medical  care.” 
A federal  civil  rights  lawsuit  was  filed  on 
Castaneda’s  behalf,  raising  Bivens  claims 
( Bivens  v.  Six  Unknown  Named  Agents , 
403  U.S.  388  (1971)).  DIHS  responded 
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that  it  was  immune  from  suit  under  the 
Public  Health  Services  Act  § 233(a),  and 
that  Castaneda  was  covered  only  by  the 
Federal  Tort  Claims  Act  (FTCA).  They 
then  argued  facetiously  that  the  FTCA 
didn’t  cover  constitutional  torts,  since 
Bivens  claims  cannot  be  brought  under  the 
FTCA,  and  therefore  he  had  no  available 
legal  remedy. 

In  an  extensive  discussion,  the  district 
court  ruled  on  March  11,  2008  that  Biv- 
ens claims  are  available  to  remedy  Eighth 
Amendment  violations;  that  § 233(a)  does 
not  bar  Bivens  claims  involving  constitutional 
rights;  and  that  the  FTCA  did  not  subsume 
Castaneda’s  right  to  raise  such  claims. 

In  so  ruling,  the  court  departed 
from  a Second  Circuit  decision,  Cuoco 
v.  Morisugu,  222  F.3d  99  (2nd  Cir.  2000) 
that  appeared  to  hold  otherwise,  and 
went  so  far  as  to  ask  the  Second  Circuit 
to  reconsider  its  position.  The  important 
distinction  in  this  case  was  that  FTCA 
“garden  variety”  medical  malpractice 
claims  were  distinct  from  constitutional 
violations,  and  that  the  latter  were  supe- 
rior under  § 233(a)  and  could  be  brought 
as  Bivens  actions. 

The  district  court  held  that  in  shirk- 
ing their  constitutional  duty  to  provide 
medical  care  by  hiding  behind  an  “elec- 
tive surgery”  sham,  the  DIHS  defendants 
could  not  insulate  themselves  from  liabil- 
ity. The  court  further  decried  as  loathsome 
the  defendants’  circular  reasoning  that 
because  they  had  denied  Castaneda  a 
biopsy,  he  therefore  did  not  have  cancer 
and  could  be  denied  treatment. 

Judge  Pregerson  rebuked,  in  his  blis- 
tering critique,  ICE’s  “attempt  to  sidestep 
responsibility  for  what  appears  to  be  . . . 
one  of  the  most,  if  not  the  most,  egregious 
Eighth  Amendment  violations  the  Court 
has  ever  encountered.”  He  further  stated 
that  if  proven,  the  defendants’  actions 


“bespeak  of  conduct  that  transcends 
negligence  by  miles,”  and  that  Castaneda’s 
case  “should  be  taught  to  every  law  stu- 
dent as  conduct  for  which  the  moniker 
‘cruel’  is  inadequate.” 

The  defendants’  motion  to  dismiss 
was  denied.  The  federal  defendants  ap- 
pealed the  ruling,  and  by  order  dated 
July  14,  2008,  proceedings  against  those 
defendants  were  stayed  pending  review  by 


A major  meat  processor,  Hallmark/ 
Westland  Meat  Packing  Com- 
pany of  Chino,  California,  recalled  143.3 
million  pounds  of  beef  in  early  February 
2008  after  undercover  video  showed  sick 
and  “downed”  cows  being  forced  to  get  up 
so  they  could  be  processed.  Workers  were 
observed  prodding  some  of  the  sickly  ani- 
mals with  a forklift  to  get  them  moving.  By 
law,  diseased  or  weakened  animals  must 
be  removed  from  the  food  chain  during 
pre-slaughter  inspections,  but  Westland 
was  caught  violating  that  protocol. 

The  company  “voluntarily  recalled 
all  raw/frozen  beef  products  because  the 
product  may  contain  foreign  material/non- 
microbial  contamination.”  Recall  notices 
went  out  nationwide, 
including  to  the  Cali- 
fornia Correctional 
Center  State  Prison 
in  Susanville.  There, 
prison  officials  com- 
plied by  returning 
3,866  pounds  of 
breakfast  links,  soy / 
beef  patties,  bulk 
soy/beef  and  Salis- 
bury patties. 

Since  Califor- 
nia’s 33  prisons  use 
a common  menu, 


the  Ninth  Circuit.  Castaneda’s  family  is 
represented  in  the  suit  by  attorneys  with 
Public  Justice,  a public  interest  law  firm 
formerly  known  as  Trial  Lawyers  for  Pub- 
lic Justice.  See:  Castaneda  v.  United  States, 
538  F.Supp.2d  1279  (C.D.Cal.  2008).  W 

Additional  sources:  Los  Angeles  Times ; San 
Francisco  Chronicle,  www.slate.com,  Public 
Justice  press  release  ( March  12,  2008 ) 


other  facilities  may  have  been  affected  as 
well.  Although  the  U.S.  Department  of 
Agriculture  (USDA)  ordered  a recall  of 
all  meat  processed  at  Westland’s  plant  # 
336  between  February  1 and  February  15, 
2008,  by  the  time  notices  went  out  much 
of  the  food  product  had  already  been 
consumed.  According  to  the  USDA,  the 
practice  of  slaughtering  sick  and  downed 
cattle  at  the  Westland  plant  “occurred  oc- 
casionally over  the  past  two  years.”  The 
plant  was  closed  until  corrective  measures 
were  implemented. 

No  reports  of  illness  from  the  con- 
taminated beef  have  been  reported.  FJ 

Source:  USDA  recall  press  release 
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Virginia  Felons  Notified  of  Possible  Exculpatory 
DNA  Evidence  - Eventually 


On  January  9,  2008,  Virginia’s 
state  Forensic  Science  Board 
(FSB)  voted  6 to  5 against  notifying  con- 
victed defendants  that  DNA  evidence  had 
been  discovered  in  their  criminal  cases. 
Instead,  the  FSB  decided,  it  would  be  up 
to  state  authorities  to  determine  whether 
DNA  testing  was  warranted. 

From  1973  to  1988,  forensic  serologist 
Mary  Jane  Burton  diligently  saved  swabs 
and  swatches  of  semen  and  blood  samples 
in  the  cases  she  investigated.  At  that  time 
DNA  research  was  a little  known  science. 
Burton’s  foresight  in  preserving  evidence 
led  to  the  exoneration  of  Marvin  Ander- 
son two  decades  later. 

Anderson,  wrongfully  convicted  of 
rape  in  1982  and  paroled  in  1997,  never 
stopped  searching  for  a way  to  prove  his  in- 
nocence. He  had  previously  inquired  about 
DNA  but  the  state  told  him  none  existed  in 
his  case.  However,  in  2001  his  attorney,  Peter 
Neufeld  with  the  Innocence  Project,  discov- 
ered DNA  evidence  did  in  fact  exist;  it  had 
been  carefully  preserved  by  Burton.  That 
evidence  led  to  Anderson’s  exoneration.  He 
received  a full  pardon  from  then-Governor 
Mark  Warner  in  August  2002. 

Not  only  did  DNA  evidence  exist  in 
Anderson’s  case,  the  Virginia  Department 
of  Forensic  Science  discovered  DNA  had 
been  preserved  in  2, 1 66  other  cases  involv- 
ing 941  convicted  defendants.  In  2005, 
Gov.  Warner  ordered  that  the  evidence  be 
tested;  a sample  examination  of  3 1 cases 
resulted  in  two  more  men  being  cleared 
of  rape  charges. 

That’s  the  good  news.  The  bad  news  is 
that  testing  in  the  remaining  cases  has  been 
delayed;  further,  the  FSB  initially  decided, 
at  its  Jan.  9,  2008  meeting,  to  let  state  au- 
thorities determine  whether  or  not  to  inform 
current  or  former  prisoners  that  DNA  evi- 
dence had  been  found  in  their  cases. 

Mary  Kelly  Tate,  director  of  the 
Institute  for  Actual  Innocence  at  the 
University  of  Richmond  School  of  Law, 
was  appalled.  “It’s  really  astounding  to 
me  and  it’s  sad....  It’s  bad  policy  and  there 
really  is  no  justification  for  this  kind  of 
inaction,”  she  said. 

Criminal  defense  attorney  Steven  D. 
Benjamin  agreed.  Benjamin,  who  is  a mem- 
ber of  the  FSB,  stated,  “It’s  unconscionable 
...  not  to  notify  folks  there  is  biological 
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by  Gary  Hunter 

evidence  that  has  been  discovered”  related 
to  their  criminal  convictions. 

Shawn  Armbrust  is  executive  director 
of  the  Mid-Atlantic  Innocence  Project  in 
Washington,  D.C.  She  noted  that  con- 
victed felons  have  a legal  right  to  request 
DNA  testing.  Peter  Marone,  director  of 
Virginia’s  Department  of  Forensic  Sci- 
ence, said  attorneys  who  contact  them  on 
a defendant’s  behalf  are  being  told.  But 
others  strongly  disagree  with  the  notion  of 
notifying  everyone  affected  by  the  newly- 
discovered  DNA  evidence. 

FSB  member  S.  Randolph  Senegel 
feared  for  the  integrity  of  law  enforcement 
officials.  Sending  notices  to  convicted 
felons,  he  said,  “[I]mplies  law  enforcement 
is  ...  not  properly  responding  [and]  sends 
the  wrong  message.”  This  of  course  may 
be  the  entire  point  - which  is  compounded 
by  non-disclosure  by  state  officials. 

Virginia  State  Police  Col.  W.  Steven 
Flaherty  said  he  worried  about  the  cost 
of  locating  and  notifying  everyone  whose 
case  had  preserved  evidence.  The  message 
was  clear:  The  value  of  state  dollars  and 
the  reputation  of  its  police  trump  the  con- 
stitutional rights  of  its  citizens.  “I  know 
that  the  people  on  the  board  are  fair  and 
decent,”  remarked  Tate.  “But  this  decision 
does  not  reflect  fairness.” 

State  lawmakers  agreed,  but  only 
after  the  media  widely  reported  the  FSB’s 
decision  not  to  notify  potentially  wrong- 
fully convicted  citizens  of  DNA  evidence. 
Last  March,  Virginia’s  General  Assembly 
ordered  the  FSB  to  “ensure  that  all  indi- 
viduals who  were  convicted  due  to  criminal 
investigations,  for  which  its  case  files  for  the 
years  between  1973  and  1988  were  found  to 
contain  evidence  possibly  suitable  for  DNA 
testing,  are  informed  that  such  evidence 
exists  and  is  available  for  testing.” 

Despite  this  clear  legislative  man- 
date, for  months  the  forensics  lab  refused 
to  release  a list  of  names  in  cases  with 
newly-found  DNA  evidence,  frustrating 
notification  efforts.  Although  over  200  Vir- 
ginia attorneys  volunteered  to  provide  pro 
bono  assistance  in  locating  and  notifying  af- 
fected convicted  defendants,  their  offer  was 
declined.  The  FSB  said  it  was  concerned 
about  safety  and  privacy  issues. 

On  August  5,  2008,  the  Board  of 
Directors  of  the  National  Association 


of  Criminal  Defense  Lawyers  (NACDL) 
issued  a statement  calling  for  the  notifica- 
tion “without  delay”  of  all  current  and 
former  prisoners  who  had  been  convicted 
between  1973  and  1988,  where  DNA  evi- 
dence in  their  cases  had  been  found. 

At  a meeting  held  the  following  day, 
the  FSB  voted  to  send  notification  letters 
to  about  400  convicted  defendants  whose 
cases  included  preserved  DNA  evidence. 
Even  that  initial  limited  step,  however, 
met  with  dissention.  Some  of  the  FSB 
members  argued  the  contact  addresses 
might  be  outdated,  or  that  the  recipients 
may  not  understand  the  letters  or  trust 
notices  from  government  officials. 

“We  may  as  well  just  throw  all  these 
letters  up  into  the  wind,”  said  Benjamin, 
who  preferred  direct  notification  by  at- 
torneys. “I  don’t  think  there’s  any  doubt 
in  anyone’s  mind  that  we  have  a moral 
and  statutory  duty  to  notify  people  that 
evidence  exists  that  could  prove  their  in- 
nocence,” he  said.  “By  choosing  to  use 
the  mail  we  are  selecting  the  least  reliable 
method  of  notification.” 

FSB  chairman  Joseph  P.  Bono  de- 
scribed the  letters  as  a first  step,  stating, 
“I  think  it  will  work  in  many,  many  of  the 
cases.  In  those  cases  where  it  doesn’t  work, 
then  we  can  explore  another  option.”  Addi- 
tional convicted  defendants  will  be  notified 
after  DNA  evidence  in  old  case  files  has 
been  examined;  the  testing  is  being  done  by 
a private  lab  in  Northern  Virginia. 

“Science  has  advanced,  and  now  there 
is  other  information  available,  so  let’s  let 
them  know  about  it,”  said  State  Delegate 
David  B.  Albo,  who  observed  the  notifica- 
tions were  worth  the  effort  “if  there  is  even 
one  person  who  is  innocent.” 

Which  makes  one  wonder  why  the 
state  initially  denied  that  DNA  evidence 
existed,  delayed  notifying  the  people  who 
were  affected,  declined  free  assistance  from 
hundreds  of  volunteer  attorneys,  and  acted 
only  after  facing  public  pressure.  Thus  far, 
tests  of  the  preserved  DNA  evidence  have 
uncovered  eight  more  cases  where  the  re- 
sults did  not  match  the  crime  evidence,  with 
hundreds  of  cases  yet  to  be  examined.  FJ 

Sources:  Roanoke  Times,  NACDL  press 
release,  Washington  Post  , Associated 
Press,  www.news8.net 
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Settlement  Agreement  Reached  in 
Overcrowding  Claim  Against  Florida  Jail 


The  parties  to  a class  action  suit 
filed  by  prisoners  at  Florida’s  St. 
Lucie  County  Jail  (SLCJ)  have  reached  a 
settlement.  The  civil  rights  complaint  al- 
leged constitutional  violations  caused  by 
overcrowding,  which  resulted  in  limited 
access  to  medical  treatment,  improper 
screening  for  mental  health  issues,  and 
trouble  with  plumbing,  fire  hazards,  food 
service  and  security. 

The  class  action  was  the  fourth 
lawsuit  brought  due  to  overcrowding  at 
SLCJ  since  1980.  One  of  the  attorneys 
representing  the  class,  Robert  J.  Wilson 
of  Frierson  & Watson,  had  acted  as  co- 
counsel in  previous  actions.  Wilson  stated 
in  the  class  certification  portion  of  the  suit 
that  he  felt  an  “ethical  obligation”  to  file 
the  complaint. 

Wilson  acknowledged  that  provi- 
sions of  the  Prison  Litigation  Reform  Act 
might  make  it  difficult  for  him  to  receive 
compensation,  yet  allegations  regarding 
the  lack  of  medical  care  for  prisoners 
like  Willie  Mae  Hampton  caused  him  to 
proceed.  Hampton,  a sickle  cell  patient, 
developed  tumors  on  the  back  of  her  head 
and  neck;  she  received  no  medical  care  at 
SLCJ  despite  suffering  deterioration  in  her 
eyesight,  which  caused  her  to  experience 
difficulty  walking. 

Further,  mental  health  treatment  was 
at  issue  due  to  a lack  of  screening  of  SLCJ 
prisoners  with  mental  health  disorders. 
Hampton  watched  one  prisoner  with 
obvious  mental  problems  attempt  suicide 
by  jumping  from  the  second  floor  of  a 
two-story  “pod.”  The  prisoner  survived, 
but  suffered  a broken  pelvis  and  other 
serious  injuries. 

With  the  exception  of  2002,  the  SLCJ 
exceeded  the  Fire  Marshal’s  maximum 


occupancy  limits  every  year  since  1992. 
In  2006  the  jail’s  maximum  occupancy 
was  exceeded  by  hundreds  of  prisoners 
daily.  The  fire  hazard  created  by  this  gross 
level  of  overpopulation  endangered  both 
prisoners  and  jail  staff. 

A lack  of  space  to  store  food  to 
feed  the  prisoner  population  resulted  in 
problems  with  providing  fresh  food,  and 
prevented  hot  meals  from  being  deliv- 
ered. Overcrowding  caused  by  cramming 
1,300  prisoners  into  a jail  designed  to 
hold  1,050  led  to  insufficient  space  for 
visitation,  prevented  adequate  recreation 
for  prisoners,  curtailed  access  to  legal 
materials  to  the  point  it  deprived  access, 
and  caused  the  plumbing  system  to  be 
overtaxed,  according  to  the  suit.  The 
plumbing  problem  caused  sewage  to  back 
up  into  the  jail. 

Finally,  security  problems  exacerbated 
by  too  many  people  in  too  small  an  area 
created  a “danger  of  violence.”  The  lawsuit 
was  filed  in  February  2006  in  state  court, 
but  later  removed  to  federal  court.  SLCJ 
has  since  opened  two  newly-constructed 
pods  at  the  jail,  putting  the  facility  about 
20  prisoners  under  capacity. 

The  November  2007  settlement 
agreement  requires  St.  Lucie  County 
to  undertake  “a  feasibility  study  on  the 
expansion  of  the  medical  facility”  in  the 
jail.  The  study  must  be  completed  by 
September  30,  2008,  and  the  Board  of 
Commissioners  will  then  vote  as  to  what, 
if  any,  actions  should  be  taken  based  on 
the  study’s  findings.  The  settlement  did  not 
include  payment  of  the  plaintiffs’  attorney 
fees.  See:  Strong  v.  Coward , U.S.D.C.  (S.D. 
Fla.),  Case  No.  2:06-cv-14077-JEM.  P 

Additional  source:  www.tcpalm.com 
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Physical,  Mental  and  Substance  Abuse  Problems  Fuel  Recidivism 


In  February  2008  the  Urban  Insti- 
tute Justice  Policy  Center  issued  a 
report  detailing  three  major  factors  fuel- 
ing the  high  recidivism  rate  in  U.S.  prisons. 
These  factors  included  Physical  Health 
and  Reentry,  Mental  Health  and  Reentry 
and  Substance  Abuse  and  Reentry. 

While  the  study  only  examined  sub- 
jects in  Texas  and  Ohio  the  longitudinal 
and  survey  methodologies  used  allow  for  a 
legitimate  amount  of  generalization  to  the 
U.S.  prison  population  as  a whole. 

The  study  included  838  men  and  262 
women.  The  262  women  and  414  men  were 
taken  from  a sampling  in  Harris  County 
(Houston)  Texas.  The  remaining  424  men 
came  from  Cuyhoga  County  (Cleveland), 
Ohio.  The  study  itself  focused  on  deter- 
rents to  successful  reentry  into  the  urban 
lifestyle. 

Physical  health  at  the  time  of  release 
from  prison  has  a profound  effect  on 
a parolee’s  success.  For  both,  men  and 
women  hepatitis,  tuberculosis  and  HIV 
were  the  most  common  communicable 
diseases  reported.  While  the  rates  for 
each  of  these  ailments  were  similar  for 
both  sexes,  12.5%,  4.5%  and  4%  averaged 
respectively,  they  were  still  lower  than  the 
national  average  as  a whole.  About  20%  of 
men  and  33%  of  women  reported  having 
some  type  of  physical  and  mental  health 
condition.  However,  certain  mental  condi- 
tions such  as  addiction  can  be  attributed 
to  drug  or  alcohol  abuse. 

Problematic  for  both  sexes  was  the 
fact  that  treatments  available  in  prison 
could  not  always  be  obtained  upon 
release.  This  was  usually  due  to  a lack 
of  funding  and  a lack  of  insurance  for 
released  prisoners. 

Physical  ailments  also  had  an  adverse 
effect  on  employment  of  parolees.  While 
healthy  parolees  and  parolees  with  physi- 
cal ailments  reported  similar  employment 
histories  for  the  first  2-to-3  months  after 
release  by  8 months  after  release  the  rates 
decreased  significantly  for  those  with 
health  issues.  This  drop  in  employment 
was  greater  among  women  than  men. 

The  report  concluded  that  one-half 
of  men  and  two-thirds  of  women  released 
from  prison  did  not  receive  the  amount  of 
treatment  needed  to  sustain  a successful 
lifestyle  outside  of  prison. 

Drug  use  and  drug  abuse  also  en- 
hance recidivism.  According  to  the  report 
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by  Gary  Hunter 

one-third  of  men  and  one-half  of  women 
were  serving  time  for  some  type  of  drug 
offense.  Because  addiction  and  substance 
abuse  are  closely  tied  to  mental  disorders 
this  statistic  is  significant  when  studying 
recidivism. 

Since  prisons  are  disproportionately 
made  up  of  minorities  it  can  be  extrapo- 
lated that  the  effects  of  combined  drug 
abuse  and  chronic  illness  are  dispropor- 
tionate in  minority  neighborhoods.  The 
study  found  that  25%  of  all  persons 
released  from  Texas  prisons  returned  to 
Houston  and  25%  of  those  to  just  seven 
neighborhoods  in  Houston. 

This  high  concentration  of  problem- 
atic conditions,  within  such  a small  area, 
sheds  light  on  what  the  report  calls  a “re- 
volving door”  process  of  incarceration.  Of 
the  700,000  U.S.  prisoners  released  each 
year  “two-thirds  are  re-arrested  within 
three  years  and  one-half  are  returned  to 
prison.” 

Given  that  82%  of  men  and  74%  of 
women  reported  having  received  some 
type  of  help  from  family  members  upon 
release  it  is  easy  to  see  that  minority  neigh- 
borhoods contain  high  concentrations  of 
at  risk  family  relationships  as  well.  Family 
violence  and  drug  abuse  among  family 
members  can  only  increase  the  risk  of 
recidivism. 


A federal  jury  has  awarded  a for- 
mer detainee  $100,001  against 
a private  company  that  operated  a New 
Jersey  detention  center  for  the  U.S.  gov- 
ernment. The  jury  found  for  the  plaintiff 
on  her  negligent  supervision  and  Religious 
Freedom  Restoration  Act  (RFRA)  claims, 
but  rejected  her  Alien  Tort  Claims  Act 
(ATCA)  claim.  Following  the  verdict  the 
district  court  awarded  $137,808.04  in  at- 
torney’s fees  and  expenses. 

As  civil  war  raged  in  Somalia  in  1994, 
armed  men  burst  into  the  home  of  24- 
year-old  Hawa  Abdi  Jama,  shooting  her 
father  and  two  brothers  to  death.  She  was 
stabbed  with  a bayonet  and  one  of  her  ears 
was  torn  off.  She  survived  the  attack  and 
fled  the  country. 
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From  eight  to  ten  months  after  release 
20%  of  men  and  33%  of  women  report 
having  committed  some  type  of  crime, 
the  most  common  being  drug  possession, 
drug  sales,  robbery  and  theft. 

In  many  instances  the  study  points 
out  that  health  issues  and  recovery  issues 
addressed  in  prison  are  often  abandoned 
or  are  not  available  to  parolees.  While  a va- 
riety of  social  and  financial  reasons  exist 
for  this  lack  of  post-release  care  it  is  clear 
that  some  form  of  follow-up  is  needed  to 
curb  high  rates  of  recidivism. 

The  study  does  not  detail  any  specific 
suggestions  but  it  does  crunch  enough 
numbers  to  highlight  problematic  areas. 
The  report  is  also  distinctive  in  that  it 
isolates  gender-specific  issues. 

The  incarceration  rate  for  women  has 
exploded  over  the  last  decade.  Given  that 
women  are  the  primary  caregivers  in  our 
society,  especially  in  minority  neighbor- 
hoods, where  single-parent  families  are 
greatest,  this  study  is  highly  beneficial. 
But  as  with  any  study,  fact’s  without  acts 
are  of  little  value.  FJ 

Source:  Health  and  Prisoner  Reentry: 
How  Physical,  Mental,  and  Substance 
Abuse  Conditions  Shape  the  Process  of 
Reintegration.  The  report  is  available  on 
PLN’s  website. 


While  in  a Kenyan  refuge  camp,  Jama 
obtained  an  airplane  ticket  to  the  United 
States.  She  used  the  ticket,  hoping  for  a 
better  life,  but  when  the  plane  touched 
down  on  American  soil  Jama  was  taken 
into  custody.  She  was  eventually  confined 
at  an  Elizabeth,  New  Jersey  detention 
center  where  immigrants  were  held  while 
awaiting  decisions  on  their  asylum  ap- 
plications. 

At  the  time  of  Jama’s  confinement, 
the  Elizabeth  facility  was  operated  for 
the  federal  government  by  Esmor  Cor- 
rectional Services  (Esmor);  the  company 
later  changed  its  name  to  Correctional 
Services  Corp.,  which  was  acquired  by 
GEO  Group  - the  nation’s  second  largest 
private  prison  firm  - in  2005. 
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Former  Immigration  Detainee  Awarded 
$100,001  Against  CSC/Esmor,  Plus  $137,808 
in  Attorney’s  Fees  and  Expenses 


Conditions  at  the  facility  were  de- 
plorable. Detainees  described  being 
routinely  beaten;  fed  rotten  food;  denied 
basic  supplies  such  as  toothbrushes,  toilet 
paper  and  sanitary  napkins;  and  forced 
to  use  toilets  and  sinks  overflowing  with 
feces  and  vomit.  Some  were  subjected  to 
humiliating  strip  and  digital  body  cavity 
searches.  “I  felt  like  I wasn’t  human,”  Jama 
testified.  In  1995,  hundreds  of  detainees 
rioted  over  the  poor  conditions,  causing 
the  government  to  cancel  Esmor’s  con- 
tract. [See:  PLN , Sept.  1995,  p.17]. 

Attorneys  and  students  of  the  Rut- 
gers Constitutional  Litigation  Clinic 
(Rutgers)  partnered  with  the  New  York 
law  firm  of  Debevoise  & Plimpton,  L.L.P. 
to  sue  Esmor  on  behalf  of  Jama  and  other 
Elizabeth  detainees.  The  lawsuit  alleged 
violations  of  the  ATCA  and  RFRA, 
plus  several  negligent  hiring,  supervision, 
training  and  retention  claims. 

As  previously  reported  in  PLN , the 
case  was  groundbreaking  because  it  was 
the  first  case  to  hold  that  a private  com- 
pany could  be  sued  for  monetary  damages 
under  the  ATCA  for  human  rights  viola- 
tions committed  on  American  soil.  See: 
Jama  v.  US.  INS , 343  F.Supp.2d  338 
(D.NJ  2004). 

The  lawsuit  was  certified  as  a class 
action  and  the  defendants  settled  with 
most  of  the  detainees  in  August  2005 
for  $2.5  million;  about  $1  million  of  that 
amount  went  to  attorney  fees.  [See:  PLN , 
Sept.  2006,  p.26].  Jama  and  her  eight  co- 
defendants opted  out  of  the  class  action 
to  pursue  separate  claims.  When  their  case 
went  to  trial  in  Sept.  2007,  all  of  the  opt-out 
plaintiffs  except  Jama  settled  with  Esmor 
for  a total  of  $560,000.  Two  of  the  detain- 
ees were  paid  $100,000  each,  four  received 
$80,000  each  and  two  were  paid  $20,000 
each.  Jama,  however,  refused  to  settle. 

During  the  almost  six-week  trial, 
Penny  Venetis,  the  Rugers  University  Law 
School  professor  who  represented  Jama 
and  the  other  opt-out  detainees,  argued 
that  Esmor  cut  corners  for  profits.  She 
urged  the  jury  to  award  Jama  punitive 
damages  to  “send  a message”  to  Esmor 
and  prevent  it  from  abusing  other  helpless 
immigration  detainees. 

Defense  counsel  countered  that  the 
abuse  allegations  were  exaggerated  and 
Jama’s  psychological  harm  had  occurred 
in  Somalia,  not  at  the  detention  center. 
“The  poor  woman  suffered  much  more  in 
her  native  country  than  in  the  detention 
facility,”  argued  Esmor  attorney  Larry 
Reich.  “She  came  here  as  a damaged  per- 
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son  and  we  have  empathy  for  her,  but  that 
does  not  mean  we  are  responsible  under 
our  judicial  system.” 

On  November  13,  2007,  after  two 
days  of  deliberations,  the  federal  jury 
rejected  Jama’s  ATCA  claim  but  found 
in  her  favor  on  the  RFRA  claim  and  “her 
claim  of  negligent  hiring,  training,  super- 
vision, and/or  retention  of  guards  against 
Esmor.”  The  jury  awarded  Jama  $1  in 
compensatory  damages  for  the  RFRA 
violation  and  $100,000  in  compensatory 
damages  on  the  negligence  claim. 

Following  the  verdict,  Jama,  who 
is  now  a U.S.  citizen  residing  in  Ohio, 
declined  to  comment.  Venetis  was  disap- 
pointed that  the  jury  rejected  the  ATCA 
claim  but  glad  it  had  awarded  damages. 

“I  think  it’s  critical  for  the  public  to 
know  that  when  corporations  violate  hu- 
man rights  they  will  be  called  to  the  task, 
and  we  have  called  them  to  task,”  said 
Venetis.  “The  $100,000  is  not  peanuts.” 

On  March  5,  2008  the  district  court 
awarded  Jama  attorney’s  fees  and  expenses 
totaling  $137,808.04,  with  $26,539.50  in 
fees  and  $2,668.54  in  expenses  allocated 
to  Debevoise  & Plimpton,  L.L.P.  and 
Rutgers  recovering  fees  of  $108,600.  The 
court  found  the  fee  request  was  “support- 


ed in  meticulous  detail”  and  rejected  the 
defendants’  challenge  to  the  application, 
stating,  “Defendants  overlook  the  con- 
text in  which  this  fee  award  was  granted. 
Defendants  had  engaged  in  spoliation  of 
evidence  in  connection  with  an  important 
expert  witness  in  this  extraordinarily 
complex  case  which  consumed  ten  years 
of  motions  and  discovery.” 

The  court  examined  the  time  sheets 
and  fee  application  and  concluded  that 
as  “extensive  those  labors  were,”  in  the 
context  of  this  unusual  case  they  were 
reasonably  necessary. 

The  district  court  denied  Esmor’s 
post-trial  motion  for  judgment  as  a mat- 
ter of  law  on  March  17,  2008  in  an  order 
that  detailed  the  complex  history  of  this 
case  and  the  many  abuses  inflicted  on 
immigration  detainees  at  the  Elizabeth 
facility,  which  is  now  operated  by  Cor- 
rections Corp.  of  America.  Esmor  has 
appealed  the  jury  verdict.  See:  Jama  v. 
Esmor , U.S.D.C.,  D NJ,  Case  No.  97-3093 
(DRD);  2008  WL  724337. 
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Too  Many  Prisoners,  Not  Enough  Guards  Cause  Crisis  in  Texas 

by  Gary  Hunter 


The  Texas  Department  of  Crimi- 
nal Justice  (TDCJ)  confirmed  on 
January  9, 2008  that  an  entire  wing  on  the 
Dalhart  Unit  was  being  closed  indefinitely. 
Nearly  300  prisoners  were  transferred 
throughout  the  prison  system  because  the 
unit  had  been  dangerously  short-staffed 
for  months.  Records  show  that  Dalhart 
had  been  operating  at  just  over  60  percent 
of  its  normal  staffing  requirements  since 
September,  2007. 

Other  Texas  prison  units  also  were 
troubled  by  staff  shortages.  Beto  Unit,  in 
North  Texas,  shuffled  282  of  its  admin- 
istrative segregation  prisoners  and  filled 
the  ad-seg  housing  blocks  with  minimum 
custody  prisoners.  This  “repurposing” 
relieved  shortages  that  had  the  facility 
operating  at  around  66  percent  of  its  staff- 
ing level. 

TDCJ  spokesperson  Michelle  Lyons 
said  the  closure  of  the  Dalhart  wing  ad- 
dressed “an  area  where  we  had  chronic 
shortage  of  staff.  [But]  we  haven’t  closed 
that  wing  [on  Beto].  There  are  still  inmates 
there.” 

Nevertheless,  Lyons’  comments 
weren’t  reassuring.  The  same  day  TDCJ 
officials  confirmed  the  wing  closure  in 
Dalhart,  a group  of  TDCJ  employees 
publicly  voiced  their  concerns  about  sys- 
tem wide  staff  shortages.  “The  situation 
is  serious.  It’s  very  scary  right  now,”  said 
William  Cook,  a guard  at  the  Polunsky 
Unit. 

Senator  John  Whitmire,  chairman  of 
the  legislative  prison  oversight  committee, 
agreed.  “When  we  reach  the  point  where 
we’re  shutting  down  [prison]  beds,  it’s  no 
longer  a problem;  it  would  be  accurate  to 
label  this  a crisis.”  Sen.  Whitmire  went  on 
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to  say,  “Because  of  this  chronic  shortage 
we’ve  had  to  lower  our  hiring  standards. . . . 
We’re  now  taking  18-year-olds  just  a few 
months  out  of  high  school;  we’re  hiring  70 
plus-year-old  guards  and  others  who  are 
physically  not  able  to  protect  themselves 
or  others.” 

“We’ll  take  almost  anyone  who  signs 
up,”  he  said,  frankly. 

The  situation  is  unlikely  to  improve 
anytime  soon.  Pay  rates  for  Texas  guards 
are  among  the  lowest  of  the  low.  Of  16 
Southern  states,  Texas  ranks  third  from 
the  bottom;  salaries  for  prison  guards  start 
at  $23,000  a year  and  max  out  at  $34,000 
after  eight  years.  Guards  sometimes  work 
12-hour  shifts  and  moonlight  at  other 
units  to  supplement  their  income. 

“Will  more  money  help?  Absolutely,” 
said  Lyons.  Additional  funds  that  were 
allocated  to  address  the  staffing  problem 
are  inadequate,  however,  and  may  have 
actually  decreased  morale.  In  May  2008 
the  TDCJ  provided  10  percent  emergency 
raises  for  new  hires,  boosting  starting 
salaries  to  $25,400  per  year,  plus  signing 
bonuses  at  units  with  chronic  staff  short- 
ages. However,  veteran  employees  didn’t 
receive  a salary  increase,  resulting  in  dis- 
content among  the  rank  and  file. 

Meanwhile,  the  staffing  crisis,  which 
has  been  a matter  of  concern  for  the  past 
year,  is  only  getting  worse.  Dalhart  man- 
aged to  increase  its  staffing  ratio  to  70 
percent  by  closing  one  wing.  However, 
other  units  are  even  more  short-handed 
and  have  fewer  options.  As  of  Nov.  30, 
2007,  the  Wallace  Unit  in  Colorado  City 
was  at  64  percent  of  its  staffing  level,  as 
was  the  Ferguson  Unit.  The  Coffield  Unit 
was  at  about  62  percent,  while  Fort  Stock- 
ton  hovered  around  58  percent. 

On  June  4,  2008,  the  TDCJ  an- 
nounced it  was  closing  a 334-bed  wing  at 
the  Lynaugh  Unit,  as  there  weren’t  enough 
employees  to  properly  staff  the  facility. 
TDCJ  executive  director  Brad  Livingston 
admitted  during  a joint  Senate-House 
hearing  that  the  lack  of  prison  guards 
was  “the  greatest  challenge  we  currently 
face.” 

It  was  also  disclosed  that  the  low 
wages  paid  to  TDCJ  staff  made  them 
more  susceptible  to  bribery  by  prisoners 
seeking  cell  phones  or  other  contraband. 
“For  seasoned  correctional  officers  who 
take  home  just  $1,900  a month,  who  are 


being  overworked  in  an  increasingly  dan- 
gerous environment  and  having  trouble 
making  ends  meet,  the  temptation  is 
great,”  said  Sen.  Whitmire. 

Another  problem  with  understaffing 
is  that  prisoners  can  spend  days  or  even 
weeks  locked  in  their  cells  eating  sack 
lunches  for  every  meal  because  there  are 
not  enough  employees  on  hand  to  run 
the  chow  hall.  Recreation,  education  and 
rehabilitation  programs  are  cancelled.  The 
resulting  stress  can  cause  some  prisoners 
to  lash  out.  [See:  PLN,  June  2008,  p.12]. 

The  union  representing  state  prison 
guards  warned  legislators  in  a letter  that 
“real  concerns  [exist]  about  the  safety 
and  well-being  of  our  prison  agency.  In 
recent  years,  we  have  grown  increasingly 
shorter  and  shorter  in  our  staffing,  all  the 
time  encountering  more  and  more  violent 
offenders.” 

While  TDCJ  claims  to  be  operating 
at  around  83  percent  of  staffing  capacity 
statewide,  news  reports  indicate  the  prison 
system  has  a shortage  of  4,300  guards. 
This  is  the  first  time  since  the  mid-1990s 
that  Texas  has  faced  such  a shortage  of 
prison  staff.  At  that  time,  the  state  was  in 
the  middle  of  a massive  expansion  that 
tripled  the  size  of  its  prison  capacity.  New 
prison  guard  trainees  were  plentiful  due 
to  high  unemployment  under  then-Gov. 
George  W.  Bush’s  administration. 

Today,  however,  the  days  of  plenty  are 
over,  attests  Sen.  Whitmire.  “We  built  a lot 
of  these  prisons  in  rural  areas,  and  when 
oil  is  $100  a barrel,  anyone  who  can  drive 
a truck  can  make  more  doing  that  than 
working  in  a prison.  I don’t  know  that  we 
can  increase  the  salaries  enough  to  fill  all 
these  vacant  positions.”  The  folly  of  using 
prisons  as  a tool  of  economic  develop- 
ment is  now  readily  apparent  as  the  same 
towns  who  once  clamored  for  prisons  can- 
not support  them  because  few  people  want 
to  live  in  remote,  economically  depressed, 
jobless  towns,  even  if  they  do  have  a prison 
with  low  paying  jobs. 

Texas  now  supports  1 12  prison  units 
that  house  almost  156,000  prisoners, 
which  includes  state  jails.  Since  the  TDCJ 
seems  unable  to  fill  vacant  prison  jobs, 
perhaps  it’s  time  to  start  emptying  some 
of  those  prison  beds.  FJ 

Sources:  Austin  American-Statesman, 
Houston  Chronicle 
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Sixth  Circuit  Upholds  Dismissal  of  Challenge  to  Ohio  Parole  System 


The  Sixth  Circuit  court  of  appeals 
upheld  the  district  court’s  dis- 
missal of  a challenge  to  the  Ohio  parole 
system  brought  by  Ohio  attorney  Norman 
Sirak, 

This  is  a civil  rights  action  under  42 
U.S.C.  § 1983,  against  Ohio  Adult  Parole 
Authority  officials  alleging  that  changes  to 
the  Ohio  parole  guidelines  made  in  1998 
were  unconstitutional  as  applied  to  pris- 
oners sentenced  prior  to  July  1,  1996,  the 
date  of  a sentencing  law  revision.  The  suit 
included  state  law,  bad  faith,  due  process, 
equal  protection  and  ex  post  facto  claims. 
The  Sixth  Circuit  upheld  the  district 
court’s  granting  of  summary  judgment 
on  the  majority  of  the  claims,  accepting 
an  alternate  ruling  on  one  claim. 

The  court  held  that  plaintiffs  could 
not  raise  state  law  claims  in  a § 1983  ac- 
tion as  § 1983  does  not  provide  relief  for 
violations  of  state  law.  It  also  held  that 
plaintiffs  had  failed  to  prove  bad  faith  by 
defendants  and  this  would  not  have  stated 
a claim  upon  which  relief  could  be  granted 
anyway.  Therefore,  it  upheld  the  dismissal 
of  the  state  law  and  bad  faith  claims. 

Finding  that  Ohio  state  prisoners  do 
not  have  a liberty  interest  in  parole  under 
the  completely  discretionary  state  parole 
laws,  the  court  held  that  they  cannot  raise 
a due  process  claim  in  federal  court.  The 
court  also  held  that,  because  plaintiffs  were 
not  members  of  a suspect  class  and  the 
guidelines  do  not  interfere  with  fundamental 
rights,  defendants  need  merely  show  a ratio- 
nal relationship  to  a legitimate  state  interest 
for  the  changes  in  the  parole  guidelines  to 
withstand  an  equal  protection  challenge. 
Defendants  had  shown  a rational  relation- 
ship to  the  state  interest  of  instituting  parole 
reform  one  step  at  a time.  Therefore,  it  up- 
held the  district  court’s  dismissal  of  the  due 
process  and  equal  protection  claim. 

The  Sixth  Circuit  rejected  the  district 
court’s  determination  that  Ohio  parole 
guidelines  were  not  laws  and  thus  not 
subject  to  the  Ex  Post  Facto  Clause.  It 
acknowledged  that  Ruip  v.  United  States , 
465  F.3d  280  (6th  Cir.  2006),  which  was 
cited  by  the  district  court,  was  no  longer 
good  law  in  light  of  the  Supreme  Court’s 
decision  in  Garner  v.  Jones , 529  U.S.  244 
(2000). 4 After  Garner,  the  relevant  inquiry, 
therefore,  is  not  whether  the  challenged 
parole  regulation  is  a daw’  or  whether  the 
guidelines  present  a significant  risk  of  in- 
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creasing  the  plaintiff’s  maximum  penalty, 
but  rather  whether  the  new  guidelines 
present  a significant  risk  of  increasing 
the  plaintiff’s  amount  of  time  actually 
served.”  However,  the  Sixth  Circuit  upheld 
the  district  court’s  alternative  holding 
that  the  retroactive  application  of  the 
guidelines  do  not  create  a sufficient  risk 
of  increasing  the  measure  of  punishment 
attached  to  the  underlying  crime.  In  doing 
so,  the  Sixth  Circuit  noted  that  plaintiffs 
failed  to  produce  statistics  showing  the 
change  in  parole  rates  between  pre-1998 
and  post- 1998  guidelines. 

The  Sixth  Circuit  noted  that,  al- 
though a motion  for  class  certification 


In  October  2007,  Hubbard  County, 
Minnesota  officials  announced 
they  had  reached  a settlement  with  Sher- 
iff Gary  Mills.  For  eight  years,  Mills  had 
practiced  an  archaic  tradition  of  provid- 
ing breakfast  for  the  county  jail’s  prisoners 
and  then  having  the  county  reimburse 
him.  The  practice  stemmed  from  times 
when  sheriffs  lived  at  the  jails  and  their 
wives  did  the  cooking. 

The  problem  was  that  Mills  was  spend- 
ing between  $0.50  and  $1.00  a meal  but 
billing  the  county  $2.00  per  meal.  When 
the  county  commissioners  decided  to  cut 
Mills  off  from  this  lucrative  but  arcane 
income  supplement,  they  voted  to  give  him 
a monthly  $ 1 ,000  stipend  to  replace  the  lost 
income  for  as  long  as  he  was  sheriff. 

When  new  commissioners  came  into 
office  in  January  2007,  however,  they  did 
away  with  the  stipend.  Mills  then  sued  the 


had  not  been  granted,  plaintiffs  proceeded 
as  if  this  were  a class  action,  failing  to 
prove  a material  fact  issue  existed  for  each 
individual  plaintiff.  It  found  that  disparity 
among  individual  plaintiffs  precluded  a 
uniform  analysis  of  their  claims.  It  also 
noted  that,  although  Sirak  claimed  he 
had  been  granted  permission  to  raise  a 
simultaneous  habeas  corpus  claim,  he 
had  not.  This  is  similar  to  what  the  fed- 
eral district  court  said  in  a similar  lawsuit 
filed  by  Sirak  in  Texas.  Brasfield  v.  Owens , 
USDC-WD  TX- Austin  Div.,  No.  A-05- 
CA-1009,  which  met  a similar  fate  and 
was  also  dismissed.  See:  Michael  v.  Ghee , 
498  F.3d  372  (6th  Cir.  2007).  P 


county  for  improperly  reducing  his  income. 
The  commissioners  investigated  the  claim 
and  discovered  that  since  the  1970s,  state 
law  had  prohibited  counties  from  overpay- 
ing sheriff's  for  providing  jail  meals. 

Therefore,  the  county  filed  a counter- 
claim for  all  of  the  profits  that  Mills  had 
taken  in  for  providing  breakfasts,  plus  his 
stipend  payments.  The  counterclaim  also 
noted  that  it  was  a misdemeanor  offense 
for  a county  official,  such  as  the  sheriff,  to 
profit  from  a county  contract. 

An  undisclosed  settlement  ensued. 
Without  the  stipend  or  overpayments, 
Mills  receives  a salary  of  $73,721  - about 
average  for  sheriffs  in  north-central  Min- 
nesota. The  county  now  has  the  company 
that  provides  the  jail’s  lunch  and  dinner 
meals  also  provide  breakfast.  FJ 

Source:  Minneapolis  Star-Tribune 
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$250,500  Verdict  for  False  Imprisonment  at  Florida  Jail 


A federal  jury  from  the  Middle 
District  of  Florida  awarded 
$250,500  to  a man  who  claimed  he  was 
falsely  imprisoned  by  the  misuse  of  a 
Florida  law  - the  Marchman  Act  - that 
permits  the  civil  detention  of  persons 
who  are  grossly  incapacitated  by  drugs 
or  alcohol. 

While  Greg  W.  Stakey  was  walking 
home  from  a bar/restaurant  in  Naples 
after  drinking  two  beers,  a homeowner 
confronted  an  intruder  nearby.  The  hom- 
eowner called  911  and  numerous  officers, 
including  two  deputies,  arrived  within 
minutes.  Deputy  Amy  Stanford  stopped 
Stakey,  who  was  in  the  vicinity. 

Deputy  Stanford  used  Florida’s 
Marchman  Act  to  take  Stakey  into  cus- 
tody, claiming  he  appeared  intoxicated 
and  was  slurring  his  speech.  No  Breatha- 
lyzer test  or  field  sobriety  testing  was 
performed.  Stakey  was  taken  to  the  Collier 
County  Jail  and  released  the  next  day;  no 
charges  were  filed. 

Stakey  “testified  that  he  was  un- 
nerved and  shocked  at  being  taken  into 
custody.  While  in  jail,  [he]  was  housed 
with  people  he  believed  were  intoxicated 
and  schizophrenic.  There  was  urine  on 
the  floor.  One  inmate  ranted,  raved  and 
screamed  all  night  long.”  He  described  it 
as  a living  hell. 

Stakey  filed  suit  against  the  deputies 
and  the  Sheriff’s  office,  and  established 
at  trial  that  the  Collier  County  Sheriff’s 
Department  had  abused  the  Marchman 
Act.  It  was  discovered  that  14  percent,  or 
one  out  of  seven  persons,  who  entered  the 
county  jail  were  civilly  detained  under  the 
Act.  To  establish  that  he  had  been  improp- 
erly incarcerated,  Stakey  presented  the 
testimony  of  two  witnesses  who  saw  him 
leave  the  bar/restaurant.  They  stated  he 
appeared  fine  and  was  not  intoxicated. 

Naturally  the  defendants  denied  that 
testimony,  asserting  the  burglary  victim 
had  positively  identified  Stakey  (though 
he  didn’t  want  to  press  charges),  and 
that  Stakey  had  appeared  extremely  in- 
toxicated (despite  the  lack  of  any  sobriety 
tests).  The  jury  rejected  the  defendants’ 
argument  and  sent  a clear  message  to  the 
Sheriff  and  his  employees. 

The  jury  awarded  $250,000  in  com- 
pensatory damages  against  the  Sheriff 
and  Deputy  Stanford,  and  imposed  a $500 
punitive  damage  award  against  Stanford 
alone.  The  jury  found  in  favor  of  the  other 
deputy.  The  verdict  was  announced  on 
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April  6,  2007;  an  appeal  followed,  and 
the  case  was  settled  while  the  appeal  was 
pending.  The  court  awarded  a total  of 
$114,853.57  in  attorney’s  fees  and  costs. 
Stakey  was  represented  by  Fort  Lau- 


From  1992  to  1998,  I served 
time  at  the  South  Central  Cor- 
rectional Center  in  Wayne  County, 
Tennessee,  which  is  operated  by  Correc- 
tions Corporation  of  America  (CCA), 
the  nation’s  largest  private  prison  firm.  On 
May  16,  2008  I attended  CCA’s  annual 
shareholder  meeting  at  the  company’s  cor- 
porate office  in  Nashville  ...  as  an  investor. 
I’ve  been  to  several  other  CCA  shareholder 
meetings  over  the  years,  usually  in  the  com- 
pany of  Harmon  Wray  - a tireless  advocate 
for  criminal  justice  reform  through  his  work 
with  the  United  Methodist  Church  and 
Vanderbilt  Program  in  Faith  and  Criminal 
Justice.  Harmon  died  unexpectedly  in  July 
2007,  so  this  year  I went  alone. 

All  of  CCA’s  board  members  were 
present  plus  most  of  the  corporate  officers, 
including  general  counsel  Gustavus  A. 
Puryear  IV.  Gus  and  I don’t  have  much  in 
common.  He’s  a multi-millionaire  and  I’m 
not.  He’s  a member  of  the  exclusive,  notori- 
ously discriminatory  Belle  Meade  Country 
Club;  I’m  not.  He’s  been  nominated  for  a 
lifetime  appointment  to  the  federal  bench 
in  Middle  Tennessee,  the  same  jurisdiction 
where  CCA  is  headquartered.  I’m  trying 
to  derail  his  nomination  (for  details,  visit 
www.  againstpuryear.  org) . 

We  didn’t  exchange  pleasantries. 
Before  the  meeting  I met  with  Sister  Gwen 
Farry  of  the  Sisters  of  Charity  of  the 
Blessed  Virgin  Mary  (BVM),  and  discussed 
a shareholder  resolution  sponsored  by  her 
organization  and  three  other  faith  groups 
that  would  require  CCA  to  disclose  its  ex- 
penditures and  policies  related  to  political 
contributions.  The  company  spent  $2.5  mil- 
lion on  lobbying  on  the  federal  level  alone 
last  year.  A 2004  report  found  that  approxi- 
mately 94%  of  political  donations  from  CCA 
and  company  insiders  went  to  Republicans. 
The  BVM  resolution  failed  to  pass  but 
did  receive  around  1/3  of  the  voting  shares 
in  favor,  which  was  an  exceptional  result 
considering  the  lack  of  interest  by  most 
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derdale  attorney  Hugh  L.  Koerner.  See: 
Stakey  v.  Stanford , U.S.D.C.  (M.D.  Fla.), 
Case  No.  2:05-cv-00598-MMH-DNF.  FJ 

Additional  source:  Naples  Daily  News 


stockholders  in  the  companies  in  which  they 
invest.  The  resolution  will  likely  be  re-intro- 
duced  next  year.  Nuns  can  be  stubborn. 

As  a shareholder  of  record  (I  own 
one  share  of  CCA  stock),  I addressed 
the  Board  members  and  informed  them 
that  Harmon,  also  a single-share  stock- 
holder, had  passed  away.  I noted  that 
while  Harmon’s  views  did  not  coincide 
with  the  Board’s,  he  was  a man  of  con- 
science who  truly  lived  his  faith  - and 
his  friends,  fellow  shareholders  and 
CCA  were  poorer  for  his  untimely  death. 
I also  presented  two  questions.  The  first 
was  a bit  lengthy: 

“On  March  13,  Time  magazine  pub- 
lished an  article  based  on  the  allegations 
of  a former  CCA  senior  manager  turned 
whistleblower,  who  accused  CCA  of  fail- 
ing to  disclose  full  and  accurate  quality 
assurance  reports  to  contracting  govern- 
ment agencies.  The  next  day,  on  March  14, 
CCA  sent  a letter  to  all  of  its  government 
customers,  informing  them  of  the  Time 
article  and  assuring  there  was  no  basis 
for  these  allegations.  That  letter  was  filed 
with  the  SEC  on  a Form  8-K.  Assuming 
there  was  no  investigation  by  corporate 
staff  in  the  one-day  period  between  when 
the  article  was  published  and  when  the 
letter  was  sent,  has  CCA’s  Board  initiated 
any  investigation  to  determine  whether 
CCA’s  internal  quality  assurance  reports 
are  being  accurately  and  fully  disclosed  to 
contracting  government  agencies  ...?” 

CCA  CEO  John  Ferguson  initially 
asked  me  to  disclose  my  affiliations  and 
“agenda,”  so  everyone  would  know  I was 
against  prison  privatization.  I acknowl- 
edged that  I was  the  associate  editor  for 
Prison  Legal  News  and  served  in  a vol- 
untary capacity  as  vice  president  of  the 
Private  Corrections  Institute,  a citizen 
watchdog  group  that  opposes  for-profit 
prisons.  I was  polite  and  didn’t  ask  Mr. 
Ferguson  about  his  own  agenda  - e.g.,  his 
annual  salary  of  $712,249  and  the  178,600 
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shares  of  CCA  stock  he  owns  valued  at 
$4.6  million,  according  to  SEC  reports. 

Ferguson  then  answered,  without 
elaboration,  that  the  Board  had  conducted 
an  investigation  and  was  satisfied  with  the 
results.  And  that,  as  they  say,  was  that.  Private 
prison  corporate  transparency  at  its  finest. 
My  second  question  was  more  succinct: 

“The  Time  magazine  article  was  re- 
lated to  the  judicial  nomination  of  vice 
president  and  general  counsel  Gusta- 
vus  Puryear.  Has  CCA  expended  any 
company  funds  in  connection  with  Mr. 
Puryear ’s  judicial  nomination  ...?  If  so,  to 
what  extent  does  the  expenditure  of  such 
funds  benefit  shareholders?” 

Ferguson  admitted  that  CCA  was 


expending  funds  on  Gus’  judicial  nomina- 
tion, to  the  extent  the  company  needed  to 
counter  “unfounded”  accusations  and  “mis- 
characterizations”  about  CCA  as  a result 
of  nomination-related  media  coverage.  He 
was  polite  and  didn’t  mention  that  I’ve  been 
the  driving  force  behind  most  of  that  media 
coverage,  which  has  included  articles  in  the 
Tennessean , Mother  Jones , Harpers , the 
Nashville  Post  and  the  Nashville  Scene , as 
well  as  by  the  Associated  Press,  Alternet  and 
UPI,  plus  the  radio  show  Democracy  Now. 

Following  the  shareholder  meeting 
I was  approached  by  CCA’s  communica- 
tions director,  Fouise  Grant.  We  sparred  a 
bit  but  I told  her  I was  open  to  discussing 
matters  and  hearing  her  side;  however,  she 


indicated  that  would  be  pointless  since  it 
was  clear  I wouldn’t  change  my  mind.  In 
fairness,  she  probably  wouldn’t  change 
hers,  either.  CCA  deputy  general  counsel 
Steve  Groom  also  had  the  courtesy  to 
introduce  himself.  Gus  left  immediately 
after  the  meeting,  without  comment. I 
doubt  CCA  officials  would  have  ever 
expected  a former  prisoner  from  one 
of  their  for-profit  lock-ups  to  attend  a 
shareholder  meeting  as  an  investor  and 
question  the  company’s  practices.  This 
could  only  happen  in  America  - the  “land 
of  the  free”  which,  at  last  count,  had  2.3 
million  people  behind  bars  and  growing, 
including  an  increasing  number  held  in 
CCA’s  privately-run  prisons.  FI 


New  York  Prisoner  Awarded  $21,500  for  Finger  Injury 


On  September  13, 2007,  a court  of 
claims  in  Syracuse,  New  York, 
awarded  $12,500  to  a state  prisoner  for  pain 
and  suffering  related  to  a broken  finger. 

While  imprisoned  at  the  Oneida  Cor- 
rectional Facility  on  October  24, 2001 , state 
prisoner  Patrick  Ashley  fell  on  a staircase 
and  broke  his  right  “pinkie”  finger. 

Ashley  was  treated  at  the  prison  in- 
firmary and  a fiberglass  cast  was  applied 
via  telecommunications  with  Emergency 
Medical  Services. 

On  November  14,  2001,  doctors  at 
University  Hospital  determined  the  break 
had  healed  satisfactorily. 

However,  Ashley  continued  to  com- 
plain of  pain  in  his  finger.  After  some 
physical  therapy  and  a short  stint  on 
the  outside,  Ashley  underwent  surgery 
on  May  25,  2006,  during  his  subsequent 
re-imprisonment,  to  release  a trigger 
finger.  He  was  returned  to  Groveland 
Correctional  Facility  the  same  day.  Prison 
medical  personnel  refused  to  give  him 
the  pain  medication  prescribed  by  the 
surgeon.  Ashley  continued  to  complain 
of  pain  following  the  surgery. 

At  trial  Ashley  presented  expert 
testimony  from  Dr.  George  Mina,  an 
orthopedic  surgeon  who  saw  Ashley  for 
follow  up  care  after  the  surgery.  Ashley 
was  also  examined  by  Dr.  Bruce  Shafiroff 
as  part  of  the  defense’s  discovery  efforts. 

Dr.  Mina  testified  that  the  trigger 
finger  was  caused  by  Ashley’s  fall  on  the 
stairs.  Dr.  Shafiroff  agreed. 

Dr.  Mina  also  testified  that  Ashley 
may  have  some  limitation  of  motion  and 
difficulty  gripping  if  the  pain  and  stiff- 
ness in  his  fingers  persisted.  Even  so,  Dr. 
Mina  agreed  with  Dr.  Shafiroff  that  most 
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patients  do  well  after  such  surgery. 

Following  the  Doctors’  testimony,  the 
court  found  that  Ashley  may  suffer  some 
intolerance  to  cold  around  the  injury  for 
up  to  a year,  but  that  Ashley  would  other- 
wise fully  recover  from  the  injury. 

Based  on  this,  the  court  awarded 
Ashley  $35,000  for  past  pain  and  suffering 
and  $8,000  for  future  pain  and  suffering. 
However,  because  the  earlier  liability  por- 


tion of  the  trial  had  found  Ashley  and  the 
State  each  50%  responsible  for  the  injury, 
the  award  was  reduced  by  half,  for  a total 
award  of  $21,500. 

Ashley  was  represented  by  attorney 
Martin  J.  Rothschild  of  the  Rothschild 
Faw  Firm.  Judge  Diane  F.  Fitzpatrick 
presided.  See:  Ashley  v.  State  of  New 
York , Syracuse  Court  of  Claims,  Claim 
No.  105854.  FJ 


Everything  You  Need  to  Know  About  Prison  and  Parole  Law! 
Fully  Updated  New  Edition  Now  Available! 

The  California  State  Prisoners 
Handbook  is  a unique  and  valuable 
resource  for  prisoners  and  their  at- 
torneys and  advocates.  The  1 ,1 00- 
page  Fourth  Edition  (2008)  dis- 
cusses in  detail  the  laws  govern- 
ing prisoner  rights  and  the  policies 
of  the  California  Department  of 
Corrections  and  Rehabilitation. 
The  Handbook  also  describes  en- 
forcement actions  such  as  admin- 
istrative appeals,  state  and  federal 
habeas  corpus  and  federal  civil 
rights  suits.  Plus  sample  forms  and 
model  briefs! 

The  Handbook  is  available  at  $182  to  non-prisoners  and  $40  to  prisoners  & 
parolees  (prices  include  tax,  handling  and  shipping).  To  order,  go  to 
www.prisonlaw.com,  call  (800)  852-4890,  or  send  payment  & shipping 
instructions  to  Rayve  Productions,  P.O.  Box  726,  Windsor,  CA  95492. 
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Canada:  On  August  26, 2008,  six  pris- 
oners escaped  from  the  Regina  Provincial 
Correctional  Center.  The  men  had  been 
awaiting  trial  on  serious  charges,  mostly 
murder.  Jail  officials  would  not  tell  the 
media  how  the  escape  occurred. 

Colorado:  On  March  23,  2008,  40-50 
prisoners  at  the  Larimer  county  Detention 
Center  became  ill  with  gastrointestinal 
problems  after  eating  a batch  of  chili. 

Connecticut:  In  May,  2008,  prisoners 
at  the  Brooklyn  Correctional  Institution 
donated  $3,000  to  the  United  Services  Do- 
mestic Violence  Program  to  buy  domestic 
violence  investigation  kits  for  the  Plain- 
field  and  Putnam  Police  Departments. 
Putnam  Police  Chief  Rick  Hayes  said  that 
the  kits  would  assist  patrol  officers  inves- 
tigate, document  and  prosecute  domestic 
violence  cases  better. 

Delaware:  On  May  15,  2008,  Sye 
Newton,  23, a prisoner  at  the  Young 
correctional  Institution  took  another 
unidentified  prisoner  hostage  for  5 and  a 
half  hours.  The  hostage  was  released  after 
negotiations  with  prison  officials  with  the 
reverend  Derrick  Johnson  mediating. 

Florida:  In  1975  Russell  Trawick  es- 
caped from  a Florida  state  prison  where 
was  serving  a ten  year  sentence  for  stealing 
$150  worth  of  money  orders.  In  March, 
2008,  he  was  arrested  in  Missouri  where  he 
had  married  and  lived  uneventfully  until 
his  arrest.  He  has  been  returned  to  Florida 
to  serve  the  remaining  nine  years  of  his 
sentence  and  has  petitioned  for  clemency 
from  governor  Crist. 

Georgia:  On  March  6,  2008,  Rome 
police  found  Antonio  Watkins,  23,  a trusty 
at  the  Gwinnett  county  jail,  in  a public 
park  bathroom  with  Julia  Sindanova,  21, 
and  a blanket  and  Chick  Fil-A  sandwich. 
Sidanova  was  arrested  and  charged  with 
giving  objects  to  an  inmate,  a felony.  Wat- 
son was  returned  to  prison  for  disciplinary 
charges. 

Idaho:  In  April,  2007,  Keith  Judd,  49, 
a federal  prisoner  serving  time  in  Texas 
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News  in  Brief: 

was  placed  on  the  democratic  presiden- 
tial primary  ticket  ballot  after  he  paid 
the  $1,000  fee.  Idaho  voters  were  able  to 
choose  between  Barack  Obama,  Hillary 
Clinton  and  Judd  in  the  primary.  Judd 
is  serving  a 14  year  sentence  for  making 
threats  at  the  University  of  New  Mexico. 
In  a telling  comment  about  the  reality  of 
American  electoral  politics,  Ben  Ysursa 
said  that  because  convention  delegates 
were  chosen  at  party  caucuses  the  ballot 
itself  is  meaningless.  “The  good  thing 
is  the  Democratic  presidential  primary 
has  absolutely  no  legal  significance,”  said 
Ysursa.  Judd  also  managed  to  get  on  the 
presidential  ballot,  as  a write  in  candidate, 
in  Kentucky,  Florida,  California  and  Indi- 
ana. Democrats  were  upset  with  Ysursa, 
a Republican,  who  had  kept  Democrat 
state  senate  candidate  Matt  Yost  off  the 
ballot  because  Yost  was  registered  to  vote 
in  a district  different  from  the  one  he  was 
running  for  office. 

Illinois:  On  May  13, 2008,  a gang  fight 
between  40  prisoners  at  the  Cook  county 
jail  in  Chicago  left  1 1 jail  guards  and  seven 
prisoners  injured,  none  seriously. 

Ivory  Coast:  In  May,  2008,  the  Abi- 
djan International  Film  Festival  held  a 
showing  inside  the  nation’s  only  prison 
in  Abidjan,  the  capital.  The  film  festival 
showed  five  films  from  across  Africa  to  the 
prisoners  and  select  guests  from  outside 
the  prison.  Festival  organizers  said  they 
wanted  to  reach  out  to  people  who  would 
not  have  access  to  the  festival. 

Nevada:  In  May,  2008,  state  district 
court  judge  Elizabeth  Halverson,  50,  was 
locked  out  of  her  Las  Vegas  courtroom 
on  a variety  of  misconduct  charges  that 
included  making  her  bailiff  put  on  her 
shoes  and  massage  her  feet,  cover  her  with 
a blanket  and  fill  her  oxygen  tank  as  she  is 
obese  and  uses  a scooter  to  move.  She  hired 
her  own  security  detail,  claiming  to  distrust 
government  provided  security  guards.  She 
is  also  accused  of  tainting  juries  by  meeting 
with  them  and  falling  asleep  during  trials. 
The  judicial  commission  hearing  which 
started  in  August,  2008,  was  suspended 
after  Halverson  became  ill. 

North  Carolina:  On  January  23, 
2008,  Frederick  Beaujeu-Dufour  pleaded 
guilty  to  careless  and  reckless  driving 
and  was  sentenced  to  a 30  day  suspended 
jail  sentence,  a $250  fine  and  50  hours 
community  service.  The  sentence  was 
imposed  for  Beaujeu-Dufour  striking  and 
killing  Charles  Wilson,  31,  a prisoner  at 
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the  Wake  Correctional  Center  on  a work 
crew  picking  up  litter  on  July  10,  2007. 
Beaujeu-Dufour  had  settled  a lawsuit  with 
Wilson’s  family  over  his  death  and  the 
family  was  considering  a lawsuit  against 
the  state  as  there  were  no  signs  warning 
drivers  that  prison  work  crews  were  near 
the  highway. 

Oklahoma:  On  April  7,  2008,  federal 
prisoners  Dean  Landers,  56,  was  sen- 
tenced to  an  additional  15  years  in  prison 
while  prisoners  Barry  Bischof,  60,  and 
Clayton  Albers,  61,  were  sentenced  to  an 
additional  14  years  in  prison.  The  men 
were  convicted  by  a jury  of  conspiracy  and 
mailing  threatening  communications  with 
the  intention  of  extortion  for  claiming  to 
have  copyrighted  their  names  and  trying 
to  seek  money  from  prison  officials  for  the 
use  of  their  “copyrighted”  names. 

Pakistan:  On  August  28,  2008,  a car 
bomb  exploded  in  the  town  of  Bannu 
in  the  Northwest  Frontier  Province  as  a 
prison  van  was  passing.  The  blast  killed 
six  police  officers  and  a civilian  on  the 
van.  No  prisoners  were  on  the  bus  which 
was  on  its  way  to  a local  prison  to  pick 
up  prisoners  and  transport  them  to  court 
hearings.  No  one  claimed  responsibility 
for  the  attack. 

Pennsylvania:  On  April  1,  2008, 
Michelle  Johnson,  40,  a nurse  employed 
by  Prison  Health  Services  at  the  Curran 
Fromhold  Correctional  Facility,  was 
charged  with  manslaughter,  homicide  by 
vehicle  and  similar  offenses,  for  running 
a red  light  in  her  car  and  striking  Mary 
Otto,  a pedestrian,  who  died  at  a hos- 
pital shortly  after  the  incident.  Johnson 
promptly  fled  the  scene  and  was  arrested 
after  a police  investigation. 

Tennessee:  On  August  23,  2008, 
Hamblen  County  Commissioner  Tommy 
Massey  apologized  for  statements  he 
made  the  preceding  week  where  he  pro- 
posed solving  overcrowding  at  the  local 
jail  by  saying  he  would  “line  them  up 
and  kill  them,”  referring  to  jail  prison- 
ers. After  a discussion  on  the  number  of 
meals  served  at  the  jail  Massey  responded 
a solution  was  “starve  them”. 

Texas:  On  March  10,  2008,  pris- 
oner Gary  Bernard,  36,  escaped  from  an 
Oklahoma  state  prison  in  Waurika  with 
the  assistance  of  Vera  Ellen  Pierce,  57,  a 
drug  counselor  at  the  prison.  The  two  were 
arrested  at  a Parks  Inn  motel  in  Bowie, 
Texas.  On  March  11,  2008,  state  police 
arrested  Bradley  Taylor,  34,  who  escaped 
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from  the  appropriately  named  Love  coun- 
ty jail  in  Oklahoma,  with  the  assistance 
of  Tina  Marie  Smith,  a jail  guard.  Police 
said  the  captures  appeared  unrelated  and 
were  merely  coincidental. 

Texas:  On  March  22,  2008,  Jose 
Ybarra,  20,  a guard  at  the  Val  Verde  Cor- 
rectional Facility,  was  arrested  on  charges 
of  smuggling  an  ounce  of  marijuana  into 
the  jail  in  exchange  for  a $200  bribe. 

Virginia:  On  August  28,  2008,  Har- 
old Douglas  Jr.,  30,  a guard  at  the 
Lawrenceville  Correctional  Center  was 
sentenced  to  six  months  in  jail  after  be- 
ing convicted  of  receiving  a $2,000  bribe 
from  prisoner  David  Davis,  39,  to  not 
report  him  for  possessing  marijuana  in 
the  prison.  Davis  claimed  that  Douglas 
extorted  the  money  from  him  and  started 
the  investigation  by  showing  prison  of- 
ficials the  canceled  cashiers  check  he  sent 
to  Douglas.  Prosecutors  still  charged 
Davis  with  bribery  and  he  was  convicted 
and  sentenced  to  three  additional  years 
in  prison.  The  court  rejected  Davis’s  law- 
yers’ plea  for  leniency  and  a comparable 
sentence  to  Douglas.  The  prison  is  run 
by  Geo  Corporation,  a private  for  profit 
prison  company. 

Washington:  On  May  14, 2008,  Daniel 


Perez,  21,  was  sentenced  to  30  years  in 
prison  after  a jury  convicted  him  of  sec- 
ond degree  murder  for  murdering  Cory 
Garzina,  24,  his  cellmate  at  the  Wash- 
ington State  Reformatory  in  Monroe. 
Garzina,  serving  a sentence  of  theft  and 
trafficking  in  stolen  property  was  a month 
from  his  release  date.  The  jury  rejected 
Perez’s  claim  that  he  was  mentally  ill,  in 
a psychotic  state  and  suffering  a mental 
health  crisis. 

Washington:  On  May  16, 2008,  Roxan- 
na  Brown,  62,  the  director  of  the  Southeast 
Asian  Ceramics  Museum  in  Bangkok,  Thai- 
land, died  of  peritonitis  while  imprisoned 
at  the  Federal  Detention  Center  in  Seatac. 
Brown  had  been  arrested  on  charges  that  she 
allowed  collectors  to  overvalue  tax  deduct- 
ible donations  of  art  to  various  California 
museums.  Brown  had  been  charged  with  one 
count  of  wire  fraud. 

West  Virginia:  The  reelection  bid  of 
state  supreme  court  chief  justice  Elliott 
Maynard  ended  when  photos  showing  him 
vacationing  in  2006  on  the  French  Riviera 
and  in  Monaco  with  coal  company  execu- 
tive Don  Blankenship  were  published.  At 
the  time,  Blankenship’s  company,  Massey 
Energy  Company,  had  cases  pending  be- 
fore the  high  court.  FJ 
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and  various  other  inmate  issues. 

For  information  call: 
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Visit  my  blog  page  for  details: 
http://inmateportraits.blogspot.com 
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Surrogate  Sisters — Services  to  the  incar- 
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years.  We  sell  photos  of  sexy  women, 
pen  pal  service  & gifts.  For  more  info 
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$200,000  Settlement  in  Wyoming 
Prisoner’s  Suicide  Death 


To  settle  the  claim  that  a pris- 
oner who  committed  suicide 
was  not  properly  treated,  Wyoming’s 
Cambell  County  Detention  Center 
(CCDC)  has  paid  the  prisoner’s  estate 
$200,000.  Nick  Ashby,  38,  was  booked 
into  CCDC  on  July  21,  2003,  for  vio- 
lating a court  order  to  stay  away  from 
his  family  home  following  a domestic 
violence  charge. 

At  booking,  Ashby  denied  being 
suicidal,  but  smelled  of  alcohol.  He  had 
a history  of  alcohol  abuse  and  DTs. 
Ten  days  later,  Ashby  was  placed  in 
administrative  confinement  because  he 
continued  to  violate  orders  to  stop  mak- 


ing unwanted  phone  calls.  About  an  hour 
and  a half  after  that  placement,  Ashby 
was  found  dead  in  his  cell,  hanging  from 
a sheet. 

His  estate  claimed  Ashby  was  suffer- 
ing from  alcohol  withdrawal  and  DT’s 
which  required  being  placed  on  suicide 
watch.  Although  jail  officials  argued 
there  was  nothing  to  suggest  in  Ashby’s 
behavior  that  suicide  watch  was  neces- 
sary, the  CCDC  settled  the  claim  with 
the  estate,  which  included  Ashby’s  wife 
and  two  young  daughters,  for  $200,000 
in  February  2008.  See:  Ashby  v.  Campbell 
County,  Wyoming,  USDC,  D.  Wyo.  Case 
No:05-CV-199.Pl 
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ACLU  National  Prison  Project 

Contact  about  state  and  federal  conditions  of 
confinement  affecting  large  numbers  of  prison- 
ers, and  sexual  assaults  against  prisoners.  Write: 
ACLU  National  Prison  Project,  915  15th  St. 
N.W.,  7th  Floor,  Washington,  DC  20005. 

Amnesty  International 
Compile  information  about  prisoner  torture, 
beatings,  rape,  etc.,  to  include  in  reports  about 
U.S.  prisons  distributed  worldwide.  Write: 
Amnesty  International,  322  8th  Ave.,  New 
York,  NY  10001. 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  crime.  Good 
info  in  three  areas:  education,  family  reunifi- 
cation, and  services  for  parents  and  children. 
Write:  Center  for  Children  of  Incarcerated  Par- 
ents, PO  Box  41-286,  Eagle  Rock,  CA  90041. 

CorrectHELP 

Provide  information  related  to  HIY  Contact  if 
you  can’t  access  programs  or  are  not  receiving 
proper  medication.  Write:  CorrectHELP;  PO  Box 
46276;  West  Hollywood,  CA  90046.  HIV  Hotline 
323-822-3838  (Collect  OK  from  prisoners). 

FAMM-gram 

Quarterly  magazine  of  FAMM,  that  includes 
info  about  injustices  resulting  from  mandatory 
sentencing  laws.  FAMM-gram,  $10  yr  prison- 
ers. Write:  FAMM,  1612  K Street  NW  #1400, 
Washington  DC  20006. 

Florida  Prison  Legal  Perspectives 
Bi-monthly  newsletter  that  includes  court  rul 


ings,  administrative  developments  and  news 
about  the  Florida  DOC.  $10  yr  prisoners;  $15 
yr  individuals,  $30  yr  professionals.  Write:  FPLP, 
PO  Box  1511,  Christmas,  Florida  32709. 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrongful 
convictions,  and  how  and  why  they  happen. 
6 issues:  $10  prisoners;  $20  all  others.  $3  for 
sample  issue,  370  for  info  (stamps  OK).  Write: 
Justice  Denied,  PO  Box  68911,  Seattle,  WA 
98168. 

November  Coalition 

Newspaper  published  4-times  a year  report- 
ing on  information  related  to  ending  the  drug 
war,  releasing  prisoners  of  the  drug  war  and 
restoring  civil  rights.  Yr  sub:  $6  prisoners;  $25 
all  others.  Members  receive  the  Razor  Wire. 
Write:  November  Coalition,  282  West  Astor, 
Colville,  WA  991 14. 

Stop  Prisoner  Rape 
Seeks  to  end  sexual  violence  against  prisoners. 
Counseling  resource  guides  for  imprisoned  and 
released  rape  survivors  & activists  available  for 
almost  every  state.  Specify  state  with  request: 
Stop  Prisoner  Rape,  3325  Wilshire  Blvd.  #340, 
Los  Angeles,  CA  90010.  Donations  welcome. 

Partnership  for  Safety  and  Justice 

Justice  Matters  is  4-times  a year  magazine 
reporting  on  prisoner  issues  in  OR,  WA,  ID, 
MT,  UT,  NV  and  WY.  $7  yr.  prisoners;  $15  all 
others.  Write:  PSJ,  PO  Box  40085,  Portland, 
OR  97240.  Write  for  info  about  reports  related 
to  imprisonment. 


Animated  movie  producer  seeks  writers, 
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to:  Atlantis  Saunders 

521  Rogers  Ave  (Box#  177) 
Brooklyn,  NYC  11225 
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1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($23.95  value!) 
Prisoners’  Guerrilla  Handbook,  2nd  Ed  ($30.99  value!) 

4.  Prison  Profiteers  ($27.95  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  $17.95. 

Explains  the  writing  of  effective  complaints,  responses,  briefs, 

motions  and  other  legal  papers.  1035  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  2nd  Ed, by  Jon  Marc  Taylor,  $24.95.  Includes  contact 
info  & outlines  courses  offered  by  over  250  education  providers.  Info 
on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel;  $21.95.  This  is  the  third 
and  latest  book  in  a series  of  PLN  anthologies  that  examines  the  reality  of  mass 
imprisonment  in  America.  [The  other  two  titles  are  The  Celling  of  America  & 
Prison  Nation  shown  below].  Prison  Profiteers  is  unique  from  other  books  because 
it  exposes  and  discusses  who  profits  and  benefits  from  mass  impris- 
onment,  rather  than  who  is  harmed  by  it  and  how.  1 063  


Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS! 

1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!) 

2.  Actual  Innocence  ($17.99  value) 

3.  Roget’s  Thesaurus  and  English  Dictionary  (21.98  value!) 
(Spanish-English/English-Spanish  Dictionary  can  be  substituted) 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right, 
updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $11.99. 
Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a 
regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the 
innocent.  Devastating  critique  of  police  and  prosecutorial  miscon- 
duct  and  the  system  that  ensures  those  abuses  continue.  1030  

Roget’s  Thesaurus,  717  pages.  $7.99.  Over  11,000  words  listed  alphabeti- 
cally linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and 
parts  of  speech  shown  for  every  main  word.  Covers  all  levels 
of  vocabulary  and  identifies  informal  and  slang  words.  1045  

Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+ 
entries.  $7.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated 
geographical  and  biographical  entries.  Includes  latest  busi- 
ness  and  computer  terms.  1033  


The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $22.95.  Prison  Legal  News  anthology  that  in  49 
essays  presents  a detailed  “inside”  look  at  the  workings  of  the 
American  criminal  justice  system.  1001  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 

and  Paul  Wright,  332  pages.  $29.95.  Exposes  the  dark  side  of  I 

U.S.’s  ‘lock-em-up’  political  and  legal  climate.  1041  

The  Citebook,  24th  ed.,  by  Tony  Darwin,  Starlite,  310  pages  $49.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  with  each.  1057  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attorneys 
Paul  Bergman  & Sara  Berman-Barrett;  Nolo  Press,  528  pages.  $39.99.  Breaks 
down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively  rep- 
resent yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but 
it  has  much  material  applicable  to  criminal  cases).  1037  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  208  pages, 
8-1/2  x 11.  $13.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises  and  answers  provided.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro  se 
litigants),  Legal  Research  outlines  a systematic  method  to  P 
find  answers  and  get  results.  1059  

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire, 

271pages.  $17.95.  Invaluable  information  on  legal  defenses, 

search  and  seizures,  surveillance  and  asset  forfeitureg.  1008  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $19.00.  A radical  critique  of  the 
prison  industrial  complex. 


Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1 024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $14.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 

Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1 007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $15.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1 052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid- 
ering  a training  or  education  transfer.  1053  

Women  Behind  Bars:  The  Crisis  of  Women  in  the  U.S.  Prison  Sys- 
tem, by  Silja  Talvi,  Seal  Press,  295  pgs, $15. 95.  Best  book  available  ex- 
plaining  and  covering  the  issues  of  imprisoned  women 

1066  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Random 
House,  $7.99  Two  sections,  Spanish-English  and  English- Spanish.  All 
entries  listed  from  A to  Z.  Hundreds  of  new  words.  In- 
eludes  Western  Hemisphere  usage.  1034  


1009 

All  books  are  softcover 


Prison  Legal  News 


45 


September  2008 


Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform.  1031  

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 
punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 
writing  describing  life  behind  bars  in  America.  1022  |__| 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 
relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 

$34.95.  Latest  Edition  of  the  scholarly  classic  documenting 

U.  S . government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class 
inequality,  creating  a two  tiered  system  of  justice.  1028  |__| 

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $15.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981 
hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Law  Dictionary,  Random  House,  525  pages.  $19.95.  Up-to-date  law  dic- 

tionary  includes  over  8,500  legal  terms  covering  all  types  of 

law.  Explains  words  with  many  cross-references.  1036  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $34.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 

Subscription  Rates  1 year  2 years  3 years  4 years 

Prisoners  $18  $ 36  $ 54  $ 72 

Individuals  $25  $ 50  $ 75  $100 


Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  

Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate 
a lawyer’s  qualifications,  and  much  more.  1015  

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views  and  answering  questions.  1056  

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $30.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  HARDBACKONLY  1003  

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  1058  

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1996-1998  Cumulative  Index,  $22.50  | 1 2002  Index,  $10.00  I I I 

1999-2001  Cumulative  Index,  $22.50  I I 12003  Index,  $10.00  I I I 

2002-2004  Cumulative  Index,  $22.50  I 1 2004  Index,  $10.00  I I I 

I FREE  SHIPPING  ON  ALL  BOOK  AND  INDEX  ORDERS  OVER  S50!  I 
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The  Prisoner's 
Guide  to  Survival: 

The  most  comprehensive  and 
current  legal  assistance 
manual  available  to  prisoners, 
covering  post-conviction  relief 
and  prisoners'  civil  rights * 


"Can  I challenge  my  conviction  or 
sentence  and  win?" 

"What  are  my  rights  as  a prisoner 
and  how  can  I protect  them?" 

THE  PRISON Ers  GUIDE  to  SURVIVAL  helps  answer  these  two  most  important 
questions  facing  every  man  and  woman  imprisoned  in  the  United  States. 

No  matter  what  your  legal  or  educational  background,  The  Prisoner's  Guide  to 
Survival  will  help  you  Learn  ihow  to  research  the  law,  study  your  rights,  deter- 
mine your  legaL  options,  and  take  the  necessary  steps  to  protect  your  rights 
or  challenge  an  illegal  conviction  or  sentence. 

Complex  issues  are  explained  in  plain  language  so  that  even  if  you  don't 
have  an  attorney  you  can  make  an  informed  decision  regarding  your  legal 
choices.  The  Supreme  Court  decision  in  Apprendi  v.  /Vew  Jersey  and  its  poten- 
tial for  sentence  reduction  for  thousands  of  defendants  is  also  discussed. 

The  SURVIVAL  GUIDE  includes: 

■ Current  legislation  and  court  decisions  affecting  prisoners, 

■ Actual  size  example  forms  for  Appeals,  Habeas  Corpus  actions.  Motions, 
Constitutional  rights  complaints  for  state  & federal  prisoners,  and  more. 

■ Over  3,000  shepardized  case  Law  derisions  covering  criminal  conviction, 
sentencing  and  prisoner  civil  rights* 

■ An  extensive  prisoner  assistance  resource  directory. 

■ A guide  to  the  Freedom  of  Information  Act  and  Privacy  Act. 


TO  ORDER  your  copy 

OF  THE  PRISONER'S  GUIDE 
to  SURVIVAL : 

Complete  order  form  below  and 
send  with  your  payment  to: 

PSI  PUBLISHING,  INC. 
413-B  19th  Street,  *168 
Lynden,  WA  98264 

1-800-557-8868 


Our  readers  are  impressed:  nwowr  - h.b.s.,  fci  otkville,  ny 

" From  the  eye-catching,  metaphorical  endless  maze  cover,  to  its  easy 
organization,  to  the  breadth  of  subject  matter  - the  book  is  more  appeal- 
ing than  any  of  the  many  others  that  attempt  to  cover  post-conviction 
matters . In  short,  I'm  impressed * " - O.R.,  fci  Pekin,  III 

"I  think  ifs  a great  book  which  will  be  extremely  useful  to  prisoners..- 
Washington  currently  plans  to  eliminate  its  prison  taw  libraries,  which 
means  books  tike  this  one  will  be  increasingly  important  to  prisoners' 
assertion  of  our  legal  rights . ” - f.w.,  micc  Steilacoom,  wa 


PLEASE  SEND COPIES  OF 

"THE  PRISONER'S  GUIDE  to  SURVIVAL" 

PRICE: 

PRISONERS...... $49.95 

NON-PRISONERS  $64.95 


plus  $5.00  shipping  & handling. 
Please  allow  3-4  weeks  for  delivery. 


Name Reg.  #, 

Facility 

Address 

Cm  State  Zip 

Q Check  or  Money  Order  Enclosed,  payable  to:  PSI  Publishing  Inc.  0 Visa  0 Mastercard 

Credit  card#  

exp.  date  signature 


Mail  to:  PSI  PUBLISHING,  INC,  413-B  19th  Street,#168  Lynden,  WA  9S264  * 1-800-557-8868 
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Gay  and  Lesbian  Prisoners:  Recent  Developments 
and  a Call  for  More  Research 

by  Zachary  Wolfe , Esq.1 


This  is  an  interesting  time  in  the 
changing  legal  landscape  relating 
to  gay  and  lesbian  prisoners,  but  public 
and  scholarly  attention  is  lacking.  Rights 
of  lesbian,  gay,  bisexual  and  transgen- 
dered  prisoners  are  often  conceived  of 
either  in  long-established  concerns  relat- 
ing to  guards’  discrimination  or  in  newly 
popular  attention  to  the  special  needs  of 
transgendered  prisoners.  Although  these 
are  important  issues,  such  a focus  can 
lead  advocates  and  courts  to  overlook  the 
evolving  standards  (or  stagnant  policies, 
despite  apparent  potential  for  progress) 
regarding  the  rights  of  gay  and  lesbian 
prisoners. 


Inside 

From  the  Editor 

8 

Oregon  Control  Unit  Suicides 

10 

Deficient  Michigan  Medical  Care 

16 

Virginia  Parole  Plummets 

19 

Torture  Taxi  Review 

22 

PLN  Wins  CCA  Records  Suit 

24 

CDCR  Tooth  Extraction  Policy 

26 

Nebraska  Religious  Verdict 

30 

Halal  Diet  for  Muslim  Prisoners 

34 

U.N.  Says  Tasers  are  Torture 

36 

$ 1 5 Million  Michigan  Rape  Verdict 

42 

Indiana  Juvenile  Prisons  Unsafe 

48 

News  in  Brief 

50 

This  article  discusses  three  recent 
legal  and  social  developments  that  have 
application  in  the  prison  context  but  are 
yet  to  be  fully  explored  there.  It  begins 
by  examining  an  area  that  receives  much 
attention  in  most  every  other  aspect  of 
society:  same-sex  marriage  and  correla- 
tive rights.  Visitation  and  other  rights  are 
vastly  different  for  gay  and  lesbian  prison- 
ers unless  the  progress  in  broader  society 
in  this  regard  is  brought  to  bear  upon  the 
prison  system.  The  article  next  discusses 
the  First  Amendment  right  to  access  in- 
formation - perhaps  the  most  traditional 
of  civil  liberties  that  is  still  overlooked 
when  it  comes  to  prisoners  - and  notes  the 
special  discrimination  against  LGBT  pub- 
lications. Finally,  the  article  touches  upon 
the  controversial  topic  of  homosexual 
protective  custody,  and  notes  that  judicial 
unwillingness  to  require  standards  has  left 
the  issue  stagnated  and  ill-explored. 

Spousal  Visitation  Rights 

In  most  regards,  visitation  policies 
vary  too  greatly  and  are  too  dependent 
upon  individualized  factors  relating  to 
each  prisoner  to  be  subject  to  easy  catego- 
rization or  analysis  based  on  the  impact  on 
gay  and  lesbian  prisoners.  However,  there 
is  one  form  of  visitation  that  is  categori- 
cally and  uniformly  limited  to  spouses,  if 
provided  at  all:  conjugal  visits.  Contrary 
to  popular  conceptions,  the  defining  char- 
acteristic of  the  value  of  a conjugal  visit  is 
not  sex  but  the  opportunity  to  spend  time 
with  one’s  life  partner.  The  visits  are  more 
accurately  referred  to  as  “family  visits”  by 
the  prison  systems  which  allow  them.  As 
one  scholar  explains,  “The  term  ‘conjugal’ 


refers  to  the  rights  that  are  the  recognized 
inherent  rights  of  married  couples  in  so- 
ciety and  ‘[s]ex  is  but  one  component  of 
these  rights.’  Conjugal  rights  encompass 
the  rights  of  a couple  to  associate  together, 
build  a home  together  and  enjoy  all  the 
privileges  of  an  interpersonal  relation- 
ship together.  Therefore,  conjugal  visits 
enable  inmates  to  enjoy  these  attributes 
while  they  are  incarcerated.  Conjugal 
visits  encourage  and  promote  normal 
family  behavior,  a critical  component  of 
the  rehabilitation  process.”2 

Married  couples  are  allowed  conjugal 
visits  in  only  five  penal  systems  in  the  U.S.: 
state  prisons  in  California,  New  Mexico, 
New  York,  Washington,  and  Mississippi.3 
Three  of  these  jurisdictions  recognize  gay 
marriage  to  some  extent,  and  a fourth 
recognizes  domestic  partnerships.  Cali- 
fornia4 (and  Massachusetts5)  recognize 
same-sex  marriages  and  allow  them  to 
be  conducted  in  their  state.  New  Mexico 
residents  can  get  marriage  certificates 
from  Massachusetts,  based  on  its  formal 
legal  opinion  that  there  is  no  ban  in  New 
Mexico  on  recognition  of  same-sex  mar- 
riages.6 New  York  recognizes  same-sex 
marriages  validly  performed  outside  the 
state.7  Washington  law  expressly  prohibits 
recognition  of  same-sex  marriages,  but 
provides  for  registered  domestic  partner- 
ships that  engender  specified  rights.8  On 
the  other  extreme,  Mississippi,  by  stat- 
ute and  through  a provision  of  its  state 
constitution,  prohibits  gay  marriage  and 
expressly  bars  recognition  of  gay  mar- 
riages validly  performed  elsewhere.9 

In  addition  to  the  newly  announced 
recognition  of  gay  marriage  (which  will 
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be  explored  in  a moment),  California’s 
Domestic  Partner  Rights  and  Responsi- 
bilities Act  of  2003  is  extremely  broad, 
providing  that  “Registered  domestic 
partners  shall  have  the  same  rights,  pro- 
tections, and  benefits,  and  shall  be  subject 
to  the  same  responsibilities,  obligations, 
and  duties  under  law,  whether  they  derive 
from  statutes,  administrative  regulations, 
court  rules,  government  policies,  common 
law,  or  any  other  provisions  or  sources  of 
law,  as  are  granted  to  and  imposed  upon 
spouses.”10 

From  the  plain  language  of  the  stat- 
ute, then,  if  the  California  Department 
of  Corrections  and  Rehabilitation  will 
allow  prisoners  to  have  conjugal  visits 
with  a spouse,  as  it  does,  then  it  must 
allow  the  same  privilege  for  registered 
domestic  partners.  This  reasoning,  per- 
haps unsurprisingly,  was  initially  resisted 
by  the  prison  system.  But  after  threats  of 
litigation,  the  California  agency  relented 
and  announced  new  policies  clarifying 
that  prisoners  with  same-sex  registered 
domestic  partners  are  entitled  to  conjugal 
visits.11  This  appears  to  be  the  clearest 
governmental  recognition  to  date  of  the 
right  to  spousal/conjugal  visits  for  a pris- 
oner with  a same-sex  partner. 

California’s  Supreme  Court  recently 
held  that  the  state  must  make  full  mar- 
riage available  to  same-sex  couples.12  The 
domestic  partner  statute  and  the  CDCR’s 
interpretation  remain  extremely  impor- 
tant, however,  because  some  gay  and 
lesbian  couples  may  choose  to  remain  reg- 
istered domestic  partners,  preferring  that 
to  marriage  for  any  number  of  personal 
reasons.  Moreover,  the  Court’s  decision 
is  subject  to  reversal  by  constitutional 
amendment,  a proposal  for  which  will  be 
before  the  voters  in  November.13 

Regardless  of  what  may  happen 
in  November,  the  California  Supreme 
Court’s  recent  decision  will  have  wide- 
ranging  implications  for  gay  and  lesbian 
litigants,  including  anyone  challenging  a 
prison’s  arguably  discriminatory  policies 
on  any  subject.  This  is  because  the  Court 
held  that  sexual  orientation  discrimination 
is  to  be  subject  to  the  same  heightened 
scrutiny  as  discrimination  based  on  other 
suspect  classes,  such  as  race  and  religion.14 
In  the  past,  discrimination  against  gays 
and  lesbians  (in  prison  or  out)  could  be 
justified  by  the  state  with  nothing  more 
than  a “rational  basis”  for  the  different 


treatment  - the  lowest  level  of  inquiry  in 
constitutional  jurisprudence.  California’s 
recent  decision  reverses  that,  so  discrimi- 
nation on  the  basis  of  sexual  orientation 
will  be  permissible  only  under  circum- 
stances in  which  the  discrimination  is  truly 
necessary  to  meet  an  extremely  important 
need.  This  is  the  same  standard  applied  in 
instances  of  racial  discrimination. 

In  the  rest  of  North  America,  even 
prison  systems  are  beginning  to  recognize 
and  accommodate  gay  marriages.  Canada 
allows  same-sex  prisoners  to  wed  while 
still  incarcerated.  Last  October,  two 
male  inmates  of  a federal  penitentiary  in 
Quebec  province  married  in  the  prison 
chapel.  It  was  the  third  gay  marriage 
to  be  performed  in  a federal  prison  in 
Canada  since  gay  marriage  was  recog- 
nized on  the  national  level  in  July  2005. 15 
Canada  permits  “private  family  visits” 
for  a broad  range  of  relatives  including 
same-sex  couples,  but  the  visitor  cannot 
be  another  prisoner.16  In  Mexico,  the  Na- 
tional Human  Rights  Commission  ruled 
in  February  2007  that  conjugal  visits  must 
be  allowed  to  same-sex  couples  on  the 
same  terms  and  conditions  as  are  extended 
to  straight  couples,  and  Mexico  City’s  jail 
had  its  first  same-sex  partner  conjugal  visit 
the  following  July.17 

Importantly,  this  article  addressed 
only  the  formal  policies  for  visitation  that 
are  premised  upon  the  prison  system’s 
recognition  of  a person  as  the  prisoner’s 
“spouse”  or  the  legal  equivalent  of  a 
spouse.  There  are  a variety  of  other  visita- 
tion rules  and  informal  practices  that  lead 
to  discrimination  against  gay  and  lesbian 
prisoners.  For  instance,  PLN  is  aware 
of  considerable  anecdotal  evidence  that 
guards  frequently  prevent  prisoners  from 
hugging  or  holding  hands  with  a same-sex 
visitor  or  engaging  in  other  touching  or 
signs  of  affection  that  would  be  allowed 
with  a straight  relationship.  Address- 
ing this  form  of  discrimination  poses 
considerable  proof  problems  and  other 
complications,  making  both  litigation  and 
policy  proposals  scarce. 

Right  To  Receive  Information 

Although  most  First  Amendment 
rights  are  subject  to  some  level  of  reason- 
able regulation  and  are  balanced  against 
other  compelling  state  interests,  outside 
the  prison  context,  a core  principle  of 
First  Amendment  jurisprudence  is  re- 
jection of  the  legitimacy  of  a “heckler’s 
veto.”  This  means  that  an  individual’s 
right  to  engage  in  protected  speech  or  re- 
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ligious  worship  cannot  be  restricted  due  to 
fear  of  a violent  reaction  by  some  private 
individuals.  This  principle,  however,  is  not 
followed  in  a number  of  cases  brought  by 
gay  and  lesbian  prisoners  seeking  access  to 
publications  or  even  the  religious  services 
of  their  choice. 

The  Metropolitan  Community 
Church  developed  a special  ministry  for 
homosexuals  many  years  ago.  When  the 
Michigan  Department  of  Corrections 
barred  MCC,  while  allowing  other  reli- 
gious organizations  into  the  prisons,  MCC 
and  state  prisoners  brought  suit.  In  1984, 
their  claims  were  rejected,  with  the  court 
accepting  the  CDRC’s  position  that  it  was 
necessary  to  prevent  violence  and  internal 
disruption.  The  Court  concluded  that  the 
ban  “was  not  an  unreasonable  nor  exag- 
gerated response  to  the  threat  perceived  by 
prison  administrators.  Thus,  we  will  try 
not  to  second-guess  prison  administrators 
on  matters  relating  to  prison  security,  even 
when  those  matters  affect  the  constitu- 
tional rights  of  inmates  in  a manner  we 
find  discomforting.”18  There  have  been  no 
recent  cases  regarding  access  to  religious 
services  by  gay  and  lesbian  prisoners,  but 
the  U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  cited  this  case  favorably  as  recently 
as  2005. 19 

Issues  regarding  receipt  of  informa- 
tion continue  to  arise  for  gay  and  lesbian 
prisoners.  In  2005,  the  U.S.  district  court 
in  Indiana  upheld  a prison  policy  that 
banned  all  publications  containing  “bla- 
tant homosexual  materials.”20  An  appeal 
was  not  taken.  The  prison  had  refused 
the  plaintiffs’  requests  to  receive  copies  of 
The  Advocate  and  Out  magazines.  Prison 
officials  justified  the  rule  as  promoting 
safety  and  security  because  those  who 
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received  such  materials,  they  said,  would 
be  perceived  as  gay  and  thus  more  likely  to 
be  targeted  by  other  prisoners  for  abuse.21 
The  court  found  this  to  be  within  the 
prison  authorities’  discretion.22  This  fol- 
lows litigation  and  an  unreported  consent 
decree,23  which  led  the  Federal  Bureau  of 
Prisons  to  modify  its  regulations  so  the 
decision  on  banning  a sexually  explicit 
publication  would  turn  on  whether  “its 
nature  or  content  poses  a threat  to  the 
security,  good  order,  or  discipline  of 
the  institution,  or  facilitates  criminal 
activity.”24 

Thus,  the  relative  success  of  those 
pushing  for  greater  prisoner  access  to  gay 
and  lesbian  publications  ironically  is  en- 
trenching a criteria  that  would  be  wholly 
unacceptable  outside  the  prison  context. 
In  one  sense,  this  is  nothing  new  - as  the 
court  noted  in  upholding  a ban  on  The 
Advocate , “When  it  is  all  said  and  done, 
there  is  a wide  variety  of  constitutionally 
protected  actions,  processes  and  rights 
that  exist  in  open  society  that  may  not 
be  permissible  in  the  prison  setting.”25 
But  the  heckler’s  veto  is  a qualitatively 
different  concept.  Anywhere  in  society, 
maintenance  of  safety  and  order  is  a le- 
gitimate governmental  interest,  and  the 
courts  balance  this  against  free  speech 
rights.  Thus,  loud  rallies  in  the  middle  of 
the  night,  marches  that  involve  carrying 
dangerous  weapons,  and  similar  activities 
can  be  banned  in  many  circumstances, 
notwithstanding  the  effect  that  constitu- 
tionally protected  expressive  activity  may 
be  curtailed.  The  heckler’s  veto  principle 
simply  says  that  the  fact  that  someone  else 
might  have  a problem  with  the  content  of 
your  constitutionally  protected  activity  is 
not  a factor  that  the  court  will  take  into 
account.  In  other  words,  the  “threat 
of  harm”  has  to  be  from  a legitimate 
source.  It  is  legitimate  for  neighborhood 
residents  to  object  to  amplified  sound  at 
three  o-clock  in  the  morning,  and  the 
government  can  prevent  rallies  on  that 
basis.  It  is  not  legitimate  to  engage  in 
violence  because  you  disapprove  of  what 
someone  is  saying  or  reading,  so  the  gov- 
ernment may  not  curtail  your  speech  or 
reading  materials  on  that  basis.  But  in 
these  prison  cases,  the  courts  allow  prison 
officials  to  consider  threats  of  harm  from 
illegitimate  sources.  Even  more  troubling 
is  the  fact  that  the  court  accepted  at  face 
value  prison  officials’  claim  that  receiving 
gay  publications  would  put  the  prisoner 
at  risk  of  harm  and  that  prison  officials 
were  incapable  of  operating  a prison  safe 


enough  for  a prisoner  to  receive  such 
publications. 

The  court  cases  above  did  not  ad- 
dress the  heckler’s  veto  concept;  but  in  a 
different  context,  one  court  considered 
the  heckler’s  veto  principle  and  applied  it 
to  reject  prison  officials’  claims.  The  case 
involved  a ban  on  practicing  the  Wiccan 
religion  in  a federal  prison  in  Illinois.  In 
an  interesting  parallel  with  the  ban  on 
gay  and  lesbian  publications,  the  BC  in 
this  case  relied  on  its  assessment  that 
other  prisoners  may  come  to  believe  that 
the  practitioners  were  engaging  in  dark 
magic  against  them,  which  could  lead 
to  violence.  Unlike  past  cases  in  which 
such  a determination  by  prison  officials 
that  a threat  existed  was  given  great  def- 
erence, the  Court  here  held  that  “relying 
on  other  inmates’  reactions  to  a religious 
practice  is  a form  of  hecklers’  veto.  The 
[Religious  Freedom  Restoration  Act]  does 
not  allow  governments  to  defeat  claims 
so  easily.”26 

The  refusal  to  consider  the  heckler’s 
veto  principle  in  most  cases  reflects  the 
judiciary’s  general  reluctance  to  impose 
otherwise  universally  accepted  matters 
of  principle  upon  prison  officials’  discre- 
tion. There  are  other  reasons  to  object  to 
these  policies,  of  course.  Gay  and  lesbian 
publications  bring  news  and  descriptions 
of  political  developments.  Since  all  pris- 
oners have  limited  choices  when  looking 
for  publications  of  that  nature,  there  is  no 
reason  to  believe  that  a prisoner  reading 
The  Advocate  is  necessarily  homosexual. 
And  if  there  is  any  risk  of  retaliation  for 
reading  the  publication,  the  prisoner  pre- 
sumably would  decline  to  be  seen  reading 
it.  However,  these  considerations  again 
would  require  the  courts  to  question  the 
authoritative  declarations  of  the  prison 
officials. 

Protective  Custody 

Finally,  gay  and  lesbian  prisoners 
continue  to  face  manipulation  of  their 
housing  at  the  whim  of  prison  officials. 
In  an  interesting  application  of  the  equal 
protection  clause,  the  Fifth  Circuit  ruled 
in  2004  that  a gay  former  prisoner  may 
sue  prison  officials  for  failure  to  protect 
him  during  “a  horrific  eighteen-month 
period  of  incarceration  during  which 
the  defendant  prison  officials  failed 
to  protect  him  from  prison  gangs  who 
repeatedly  raped  him  and  bought  and 
sold  him  as  a sexual  slave.”27  The  Court 
approved  a 14th  Amendment  claim,  on 
the  plaintiff’s  theory  that  the  officials’ 
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failure  to  protect  him  was  motivated  by 
his  sexual  orientation.  In  doing  so,  the 
Court  maintained  the  lax  standard  of 
review  for  discrimination  claims  based 
on  sexual  orientation,  but  concluded 
that  the  prison  officials  violated  even  that 
standard:  “Neither  the  Supreme  Court 
nor  this  court  has  recognized  sexual 
orientation  as  a suspect  classification  [or 
protected  group];  nevertheless,  a state 
violates  the  Equal  Protection  Clause  if 
it  disadvantages  homosexuals  for  rea- 
sons lacking  any  rational  relationship  to 
legitimate  governmental  aims.”28  Since 
there  can  be  no  argument  “that  according 
homosexuals  less  protection  than  other 
inmates  would  advance  any  legitimate 
aim,”  this  type  of  discrimination  on  the 
basis  of  sexual  orientation  failed  even  the 
rational  basis  test.29 

More  recently,  however,  a gay  pris- 
oner in  California  brought  suit  after  he 
was  removed  from  protective  custody 
and  promptly  assaulted  with  a knife.  He 
alleged  he  was  transferred  to  the  general 
population  as  part  of  an  effort  to  intimi- 
date him  into  not  complaining  about  an 
earlier  body  cavity  search  during  which  a 
prison  guard  said  to  him,  “‘I  know  where 
you  faggots  keep  your  shit’  [and]  then 
proceeded  to  thrust  one  or  more  of  his 
fingers  or  thumb  up  Plaintiff’s  anus  to 
search  for  drugs.”30  In  late  2007,  the  US 
District  Court  for  the  Eastern  District 
of  California  dismissed  the  suit,  stating 
that  the  allegations  were  insufficient  to 
make  out  a cause  of  action  under  either 
42  U.S.C.  § 1985(2)  or  (3),  which  provide 
for  a civil  action  in  cases  of  conspiracies 
to  obstruct  justice  or  to  deprive  a person 
of  federally  protected  rights.31 

In  the  absence  of  any  fear  of  violence, 
some  gay  prisoners  object  to  being  placed 
in  segregated  custody  exclusively  because 
of  their  sexual  preference.  They,  too,  find 


no  help  from  the  court  system.  An  Illinois 
case  from  last  December  is  illustrative. 
The  plaintiff  described  himself  as  openly 
gay  and  previously  housed  in  the  general 
population  in  one  institution  without  in- 
cident or  cause  for  concern.  But  when  he 
was  transferred  to  a different  prison,  he 
was  placed  in  protective  custody,  with  no 
cellmate,  and  put  under  psychiatric  care. 
He  objected  to  these  conditions  and  to 
being  treated  differently  because  of  his 
sexual  orientation.  The  court,  however, 
concluded  that  he  had  no  legal  claim: 
“The  complaint  does  not  state  an  equal 
protection  or  due  process  claim.  The 
Constitution  does  not  protect  against 
all  arbitrary  actions  of  prison  officials, 
but  only  those  that  cause  the  plaintiff  to 
suffer  a deprivation  of  a constitutionally 
protected  liberty,  life  or  property  inter- 
est. . . . Smith  has  no  liberty  or  property 
interest  to  be  assigned  to  any  particular 
institution  or  to  be  housed  with  other 
inmates.”32  The  decision  thus  underscores 
the  judiciary’s  failure  to  see  sexual  orienta- 
tion discrimination  as  actionable  in  most 
circumstances.  (Just  two  years  before  this 
decision,  the  Supreme  Court  held  that 
segregating  prisoners  on  the  basis  of  race 
is  subject  to  strict  scrutiny;33  but  here,  the 
court  rather  sum- 
marily dismissed  a 
case  challenging  seg- 
regation of  prisoners 
on  the  basis  of  sexual 
orientation.  This 
further  illustrates 
the  importance  of 
California’s  elevating 
sexual  orientation 
discrimination  to  a 
suspect  class  and  sub- 
ject to  strict  scrutiny, 
as  noted  above.) 

Again,  the  is- 


sue relates  to  unbridled  discretion  of 
the  prison  officials.  In  other  contexts, 
scholars  and  courts  readily  identify  un- 
bridled discretion  as  an  open  invitation 
to  prejudice  - if  officials  do  not  need  to 
explain  themselves  or  justify  their  actions 
against  a set  of  defined,  legitimate  crite- 
ria, then  we  have  no  way  of  telling  when 
the  true  motive  is  bigotry.  Whether  or 
not  protective  custody  for  gay  prisoners 
is  good  policy  is  subject  to  debate  and 
it  may  well  be  that  a more  nuanced  ap- 
proach - identifying  circumstances  under 
which  it  variously  should  be  mandatory, 
prohibited,  or  available  - is  what  we  need. 
However,  when  the  courts  refuse  to  see 
invidious  discrimination  or  to  probe  for 
justifications  even  when  faced  with  severe 
accusations  of  punitive  use  of  officials’ 
discretion,  then  there  is  never  an  occasion 
for  working  through  the  various  policy 
implications  and  options. 

It  is  interesting  to  consider  together 
the  segregation  policies  and  the  prior 
section  relating  to  gay  and  lesbian  publica- 
tions. On  the  one  hand,  prison  officials  say 
and  the  courts  accept  that  being  identified 
as  gay  because  of  your  reading  choices 
raises  an  unacceptable  risk  of  violence. 
Courts  reject  prisoners’  efforts  to  chal- 
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lenge  this  premise.  But  when  prisoners 
seek  protective  custody  because  of  this 
risk,  they  are  refused  it.  In  a final  inconsis- 
tency, the  fact  that  some  systems  reject  the 
claim  that  being  identified  as  gay  is  enough 
to  justify  protective  custody  is  not  consid- 
ered to  undermine  claims  that  reading  gay 
publications  will  lead  to  violence. 

Conclusion 

A generation  ago,  prison  activism 
and  queer  liberation  were  one  and  the 
same,  ideologically,  rhetorically,  and 
practically.  We  often  trace  the  modern 
gay  movement  to  the  Stonewall  uprising 
on  June  27-28,  1969,  which  began  when 
a drag  queen,  who  had  been  arrested  in 
one  of  the  routine  police  raids  on  gay 
bars,  kicked  an  officer  in  the  chest  with 
his  high-heeled  boot,  grabbed  the  keys 
from  the  disoriented  officer,  and  un- 
cuffed himself  and  the  other  drag  queens 
in  the  paddy  wagon  - all  leading  to  hours 
of  violence  from  and  against  police  of- 
ficers, and  a number  of  arrests.34  Today’s 
Pride  marches  around  the  country  every 
June  or  early  July  bear  little  resemblance 
to  this  militancy,  but  the  first  march  in 
commemoration  of  the  Stonewall  up- 
rising, on  June  28,  1970,  made  a point 
to  stop  in  front  of  the  Women’s  House 
of  Detention  and  articulate  solidarity 
with  the  prisoners  inside.35  In  the  fol- 
lowing years,  leading  gay  activists  took 
up  the  call,  “What’s  outside  is  inside,”36 
a significant  gay  newspaper  ran  a cover 
consisting  of  a mural  depicting  a prison 
entitled  “We  Are  All  Fugitives,”37  and 
gay  publications  devoted  regular  col- 
umns to  prison  advocacy  and  created 
projects  designed  to  get  news  and  analy- 
sis to  people  in  jail. 38 

More  recently,  however,  it  is  rare  to 
find  someone  who  calls  herself  a queer 
liberationist  and  speaks  of  the  need  for 
attention  to  what  is  happening  in  the 
prisons.  Instead,  we  see  other  interests  at 
work  in  the  sub-categories  for  advocacy  in 
this  area.  The  relatively  new  recognition  of 
transgender  rights  poses  interesting  intel- 
lectual problems,  so  this  receives  attention 
from  both  scholars  and  advocates  of  vari- 
ous stripes  looking  for  new  and  interesting 
fronts.  This  is  a fine  and  understandable 
motivation,  but  it  is  also  important  to  ad- 
dress the  dearth  of  research  and  analysis 
of  basic,  persistent  problems  facing  gay 
and  lesbian  prisoners.  P 
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The  staff  and  board  of  Prison  Legal  News  congratulate  PLN 
editor  and  founder  Paul  Wright  on  being  the  inaugural 
recipient  of  the  Arthur  Kinoy  award. 

■fBAs  an  organization  we  are  proud  of  the  recognition  this  confers  on  Paul  for  his 
^ i work  advocating  on  behalf  of  the  rights  of  prisoners  for  the  past  two  decades.  We 
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like  all  members  of  the  National  Lawyers  Guild, 
embody  the  highest  ideals  of  the  legal  profes- 
sion. But  for  their  efforts  on  behalf  of  Prison 
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represented  PLN  in  our  public  records  litigation 
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the  District  of  Columbia  and  Colorado  have  all 
helped  ensure  there  is  a measure  of  transpar- 
ency in  prisons  and  jails  there  otherwise  would 
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This  issue’s  cover  story  on  the 
rights  and  treatment  of  gay  and 
lesbian  prisoners  stems  from  the  dearth  of 
such  coverage  everywhere  else.  In  Febru- 
ary of  this  year  I was  a speaker  on  a panel 
in  Manhattan  on  the  rights  of  Gay,  Les- 
bian, Bisexual  and  Transgender  prisoners. 
A few  months  before  this  I had  received  a 
phone  call  from  a man  whose  boyfriend  is 
in  prison  in  Georgia.  They  had  had  their 
visit  terminated  because  they  held  hands 
during  the  visit.  When  they  protested  and 
pointed  out  that  heterosexual  couples 
were  allowed  to  hold  hands  during  visits, 
the  prison  captain  told  them  they  were 
being  disruptive  and  when  asked  what  gay 
couples  were  supposed  to  do,  the  captain 
responded  that  there  were  no  gay  prison- 
ers in  Georgia  except  for  his  boyfriend. 
Since  Georgia  has  over  50,000  prisoners 
I find  that  difficult  to  believe.  What  I find 
not  so  difficult  to  believe  though  is  the 
dearth  of  research,  articles  and  litigation 
surrounding  the  rights  of  gay  and  lesbian 
prisoners. 

To  the  extent  there  is  litigation,  re- 
search and  media  coverage  on  GLBT 
prisoners,  it  tends  to  focus  on  transsexual 
prisoners.  A quick  Lexis  search  on  the  sub- 
ject disclosed  that  in  the  past  5 years  about 
80%  of  all  articles,  law  reviews  and  research 
papers  on  the  topic  of  GLBT  prisoners 
focused  exclusively  on  transsexual  prison- 
ers. As  the  rights  of  GLBT  people  outside 
prison  gains  more  attention  and  traction 
it  is  odd  that  the  rights  of  GLBT  prison- 
ers have  gained  less.  I think  this  may  be 
due  more  to  the  GLBT  movement  outside 
prison  than  any  other  reason.  As  Mr.  Wolfe 
notes  in  his  article,  30  years  ago,  gay  rights 
was  synonymous  with  prisoner  rights.  That 
is  no  longer  the  case.  Publishers  of  GLBT 
magazines  like  The  Advocate  and  Out  will 
not  even  stand  up  for  the  right  of  GLBT 
prisoners  to  receive  their  publications, 
which  is  a far  cry  from  the  original  gay 
press  of  the  1970s  which  long  championed 
the  rights  of  all  prisoners  in  general  and 
GLBT  ones  in  particular. 

With  the  Fall  comes  PLN’s  annual 
fundraiser.  As  you  know,  the  cost  of  sub- 
scriptions does  not  cover  the  operating 
expenses  of  publishing  PLN.  We  rely  on 
our  annual  end  of  the  year  fundraiser 
to  raise  the  additional  funds  we  need 
to  continue  operating.  Once  again  an 
anonymous  PLN  donor  will  match  all 


From  the  Editor 

by  Paul  Wright 

donations  up  to  and  including  $15,000, 
dollar  for  dollar  from  non-prisoners  and 
$2  for  every  $1  donated  if  the  donation 
is  from  or  on  behalf  of  a prisoner.  Your 
donations  help  support  PLN’s  incisive 
and  in-depth  media  coverage  of  criminal 
justice  issues  the  corporate  media  cannot, 
or  will  not,  cover.  It  ensures  our  continued 
advocacy  on  behalf  of  prisoners  and  their 
family  members  around  the  country  and 
also  helps  ensure  we  can  continue  fight- 
ing, and  winning,  our  censorship  battles 
to  ensure  prisoners  can  receive  PLN  and 
other  publications. 

The  last  price  increase  for  PLN  sub- 
scribers was  almost  eight  years  ago  in 
2001 . Within  the  next  few  months  we  will 
be  raising  our  subscription  rates.  Despite 
our  best  efforts  to  keep  rates  down,  after  8 
years  of  postage  and  printing  increases,  we 
need  to  raise  rates.  To  lock  in  the  current 
rates,  subscribe  for  as  long  as  you  want. 
The  good  news  for  subscribers  is  we  will 
be  expanding  in  size,  to  56  pages,  to  bring 
readers  more  news  and  information  you 
can  use. 

This  year  I am  the  inaugural  recipient 
of  the  National  Lawyers  Guild  Arthur 
Kinoy  Award  which  I will  be  accepting  at 
the  NLG  national  convention  in  Detroit 
on  October  18,  2008.  I was  the  NLG’s 


Jailhouse  Lawyer  Co-Vice  President 
from  1995  until  May  of  this  year  when  I 
resigned.  The  other  NLG  members  receiv- 
ing awards  for  their  work  on  behalf  of 
prisoners  are  Ian  Head,  who  is  receiving 
the  Legal  Worker  of  the  Year  award.  For 
years  Ian  distributed  the  NLG’s  Jailhouse 
Lawyers  Manual  to  prisoners  around  the 
country.  The  recipients  of  the  Law  for  the 
People  Award  goes  to  Deborah  Labelle, 
Richard  Soble,  Patricia  Streeter,  Molly 
Reno,  Michael  Pitt,  Peggy  Goldberg 
Pitt,  Cary  McGehee,  Ronald  Reosti,  and 
Ralph  Sirlin,  the  lawyers  who  for  over  15 
years  have  represented  women  prisoners 
in  Michigan  who  were  raped  by  prison 
guards  and  who  earlier  this  year  won  a 
$15  million  verdict  for  their  clients. 

Over  the  years  PLN  has  been  repre- 
sented by  many  NLG  lawyers,  whom  we 
would  like  to  thank  for  their  commitment 
to  prisoner  rights.  The  NLG  graciously 
donated  a page  to  PLN  in  the  dinner 
journal  distributed  at  the  event.  We  are 
printing  it  in  this  issue  of  PLN.  I am 
grateful  and  honored  by  the  Kinoy  award; 
I and  PLN  have  had  a lot  of  help  along 
the  way  and  would  like  to  thank  all  those 
who  have  made  it  possible. 

Enjoy  this  issue  of  PLN  and  please 
make  a donation  to  support  our  work.  FJ 


Washington  State  Crime  Lab  Chief  Resigns 

by  Gary  Hunter 


Washington  crime  lab  chief  Barry 
Logan  resigned  effective  March 
14,  2008,  after  judges  in  three  counties 
roundly  criticized  the  work  performed  in 
state  laboratories  under  his  supervision. 

The  fallout  mainly  stemmed  from 
hundreds  of  DUI  cases  that  were  im- 
properly handled  by  Ann  Marie  Gordon 
during  her  stint  as  a manager  at  the  Foren- 
sic Laboratory  Services  Bureau.  Gordon 
falsely  claimed  to  have  verified  solutions 
used  to  ensure  the  accuracy  of  DUI  tests; 
when  Logan  was  informed  there  was  a 
problem  with  the  ethanol-water  solution, 
he  assigned  Gordon  to  investigate  not 
realizing  that  she  was  the  culprit. 

Gordon  admitted  she  had  certi- 
fied tests  that  were  not  performed,  and 
resigned  on  July  20,  2007;  she  did  not, 
however,  face  perjury  charges.  The  King 
County  prosecutor’s  office  said  there  was 


“little  to  be  accomplished  by  any  criminal 
prosecution,”  claiming  the  public  had  “not 
suffered  any  harm.” 

As  a result  of  Gordon’s  conduct,  over 
100  DUI  cases  were  placed  on  hold  while 
letters  were  sent  to  1 30  people  whose  cases 
had  already  been  tried,  as  they  now  have 
grounds  to  challenge  the  results.  “I  call  it 
Ann  Marie  Gordon  and  the  Temple  of 
Perjury,”’  remarked  Kenneth  Fornabai, 
president  of  the  Washington  Founda- 
tion for  Criminal  Justice.  “It  represents 
a departure  from  integrity  so  profound 
that  you  can’t  believe  anything  about  the 
lab.” 

Defense  attorney  Francisco  Duarte 
explained  that  “too  many  things  went 
wrong  on  [Logan’s]  watch.  I believe  he 
wanted  to  run  a laboratory  that  was  based 
on  integrity  - and  ultimately  he  failed  to 
do  so.” 
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Three  panels  of  judges  agreed.  Skagit 
County  judges  criticized  the  way  the  lab 
was  run  but  ultimately  decided  to  allow 
the  DUI  test  results  to  stand.  Snohomish 
County  judges  weren’t  as  lenient.  They 
ruled  that  the  questionable  lab  results  were 
inadmissible  in  their  courts. 

The  harshest  criticism  came  from  a 
three-member  panel  of  King  County  Dis- 
trict Court  Judges.  In  a scathing  29-page 
ruling  the  jurists  criticized  the  “multiplic- 
ity of  errors”  in  what  they  called  a “culture 
of  compromise,  ethical  lapses,  systemic 
inaccuracy,  negligence  and  violations  of 
scientific  principles.”  By  their  estimation 
thousands  of  DUI  cases  were  suspect, 
and  they  attributed  much  of  the  blame 
to  Logan. 

Problems  at  the  state  labs  were  not 
limited  to  questionable  DUI  test  results. 
Many  of  the  state’s  firearm  cases  are  now 
also  suspect  because  lab  examiner  Evan 
Thompson’s  reports  were  found  to  be 
fraught  with  errors.  Thompson’s  work 
was  scrutinized  after  a mistake  was  dis- 
covered in  a high-profile  SWAT  shooting 
case.  An  auditor  then  examined  13  of 
his  most  complicated  firearm  cases,  and 
found  errors  in  all  of  them;  the  state  issued 
amended  reports  in  three  of  those  cases. 
Thompson  resigned,  but  he  had  been  on 
staff  as  a firearm  and  tool-mark  examiner 
since  1995. 

“Evan  Thompson  is  not  the  first  per- 
son we  have  let  go  from  this  organization,” 
Logan  said  on  February  14, 2008,  the  day 
he  tendered  his  resignation.  “If  I looked  at 
a crime  laboratory  that  didn’t  have  to  fire 
anybody,  I would  be  worried.  Of  course 
people  make  mistakes.” 

Not  everyone  makes  mistakes  that 
can  result  in  wrongful  convictions  and 
lengthy  prison  sentences  or  the  death 
penalty,  though.  In  October,  2007,  the 
Washington  Association  of  Criminal  De- 
fense Lawyers  called  for  an  independent 


investigation  into  the  state’s  crime  labs 
based  on  the  shoddy  work  by  Gordon 
and  Thompson. 

To  provide  damage  control,  State 
Patrol  Chief  John  Batiste  asked  Logan  to 
step  down.  “Barry  has  done  an  excellent 
job  of  addressing  the  issues  during  this  dif- 
ficult period,”  said  Batiste.  “But  he  and  I 
agree  that  forward  momentum  will  require 
different  leadership ...  in  order  to  move  the 
lab  to  the  next  level  and  fully  restore  full 
confidence  of  the  lab  to  the  citizens  and 
the  judiciary  system.” 

For  his  own  part,  Logan  took  full 
responsibility  for  the  lapses.  “I  feel  a great 
deal  of  responsibility  when  there  are  errors 
made  that  undermine  public  confidence  in 
our  ...  program,”  he  said. 

Logan  had  been  both  the  state  toxi- 
cologist and  the  head  of  Washington’s 
Forensic  Laboratory  Services  Bureau.  The 
Forensic  lab  is  now  managed  by  Larry 
Hebert,  while  Dr.  Fiona  Couper  will  serve 
as  state  toxicologist. 

In  April  2008,  Washington’s  Forensic 
Investigations  Council  recommended 
improvements  at  the  crime  labs,  finding 
that  recent  problems  had  cast  a “cloud 
of  doubt”  over  the  integrity  of  the  state’s 
forensic  investigations.  The  Council’s 
recommendations  included  more  staffing, 
additional  inspections  and  stronger  ac- 
creditation criteria,  which  supplemented 
dozens  of  other  suggested  changes  made 
in  earlier  audits.  A more  basic  reform, 
making  the  crime  lab  an  independent 
agency  rather  than  an  appendage  of  police 
and  prosecutors,  was  not  made. 

PLN  has  previously  reported  on 
problems  and  substandard  work  at  Wash- 
ington’s crime  labs.  [See:  PLN , March 
2006,  p.28;  Feb.  2003,  p.10].  PI 

Sources:  The  Seattle  Times,  Law  & Poli- 
tics, Associated  Press,  www.komonews. 
com,  Post  Intelligencer 
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Over  60%  of  Oregon  Prisoner  Suicides  Linked  to 
Mental  Illness,  Isolation 


Nathan  Bashaw,  21,  had  a mere 
259  days  left  to  serve  until  his 
April  1,  2008  release  date.  He  was  serving 
a sentence  in  the  custody  of  the  Oregon 
Department  of  Corrections  (ODOC)  for 
attempted  robbery.  But  prison  life  became 
more  than  Nathan  could  bear,  and  on  July 
18,  2007  he  tied  a bed  sheet  around  his 
neck,  attached  the  other  end  to  a small 
table  in  his  cell  and  sat  down  to  die. 

Nathan  was  the  26th  Oregon  prisoner 
to  commit  suicide  within  the  past  decade. 
His  was  the  fourth  suicide  in  2007,  the  high- 
est annual  total  since  1998,  when  the  same 
number  of  self-inflicted  deaths  occurred. 

During  2001-2002,  ODOC’s  suicide 
rate  was  nearly  double  the  national  aver- 
age according  to  a report  by  the  Bureau  of 
Justice  Statistics  (BJS)1,  the  research  arm 
of  the  U.S.  Department  of  Justice.  Those 
findings  were  based  upon  data  collected 
under  the  Death  in  Custody  Reporting 
Act  (Public  Law  106-297).2 

Suicide  is  a leading  cause  of  pris- 
oner deaths,  ranking  third  among  all  prison 
deaths.3  Nationally,  337  state  prisoners  com- 
mitted suicide  in  2001-2002,  for  an  average 
rate  of  14  per  100,000.  Oregon’s  prison 
system  reported  five  suicides  during  the  study 
period,  for  an  average  of  23  per  100,000.  The 
freeworld  suicide  rate  during  the  same  period 
of  time  was  1 1 per  100,000. 

Commonalities  Found 

Even  a cursory  evaluation  of  the  26 
suicides  in  ODOC  custody  since  1998 
reveals  some  glaring  similarities:  24  were 
male,  23  involved  hanging,  16  had  known 
mental  illnesses,  and  15  were  committed 
in  segregation  plus  one  soon  after  release 
from  segregation.  Of  these  factors,  two 
are  significant:  61.5  percent  of  those  who 
committed  suicide  were  mentally  ill  and 
confined  within,  or  just  released  from, 
solitary  confinement. 

This  is  no  surprise  to  ODOC  officials. 
In  October  2004,  a Managing  Mental 
Illness  in  Prison  (MMIP)  Task  Force  ap- 
pointed by  ODOC  Director  Max  Williams 
acknowledged  that  as  early  as  1995,  the 
National  Institute  of  Corrections  (NIC) 
had  found  “the  presence  of  significant 
mental  illness”  and  “being  housed  in  a 
segregated  or  isolated  housing  unit”  were 
common  characteristics  among  prisoners 


by  Mark  Wilson 

who  “successfully  completed  suicides.”4 

The  MMIP  Task  Force  - comprised 
largely  of  high-ranking  ODOC  officials 
- also  recognized  that  among  suicide  risk 
factors  for  prisoners,  “one  of  the  most  im- 
portant and  consistent  findings  in  suicide 
prevention  research  is  the  strong  correla- 
tion between  segregation  and  successful 
suicide.”5  Another  significant  factor  was 
mental  illness. 

An  estimated  5,400  of  ODOC’s  13,500 
prisoners  (40%)  have  some  form  of  mental 
illness  and  are  in  need  of  treatment,  ac- 
cording to  ODOC  reports.6  Nearly  1,500 
prisoners  (1 1%)  pose  the  greatest  concern, 
as  they  suffer  from  severe  and  persistent 
mental  problems  such  as  schizophrenia, 
bipolar  disorder  or  depression.7  That  is 
almost  twice  the  number  of  patients  at  the 
Oregon  State  Hospital,  Oregon’s  largest 
psychiatric  treatment  facility. 

Prison  officials  typically  refuse  to 
comment  on  prisoners’  mental  health  is- 
sues, citing  federal  privacy  laws.  However, 
at  least  16  of  the  26  ODOC  prisoners 
(61.5%)  who  committed  suicide  since 
1998  had  known  psychiatric  problems.8 
Take  Nathan  Bashaw,  for  example.  After 
his  suicide,  prison  officials  refused  to 
comment  on  his  mental  health  history. 
ODOC  Public  Information  Officer  Amber 
Campbell  would  say  only  that  he  had  not 
previously  displayed  suicidal  tendencies. 

Jana  Russell,  ODOC’s  Administrator 
of  Counseling  and  Treatment  Services, 
told  a different  story.  Nathan  was  being 
held  in  a Disciplinary  Segregation  Unit 
(DSU)  - solitary  confinement  - when  a 
mental  health  caseworker  evaluated  him 
for  suicide  risk,  according  to  Russell.  The 
reason  for  the  assessment  was  unclear,  but 
given  the  overwhelming  caseload  of  OD- 
OC’s severely  understaffed  mental  health 
workers,  it  certainly  wasn’t  conducted  on  a 
whim.  Based  upon  the  evaluation  Nathan 
was  moved  from  DSU  to  a psychiatric  unit, 
where  he  killed  himself  six  days  later.9 

Jeremy  Ayala,  24,  is  another  tragic 
example.  In  August  2006,  one  month  after 
his  girlfriend  died  in  his  arms  from  a drug 
overdose,  Jeremy  was  returned  to  prison  to 
serve  a 15-month  sentence.  He  was  haunt- 
ed by  nightmares  and  deep  depression  due 
to  his  girlfriend’s  death,  according  to  his 
mother,  Mary  Ayala.  Medication  “made 


it  worse,”  she  said.  “He  kept  saying  his 
medication  was  making  him  crazy.” 

Within  two  months  Jeremy  was 
locked  down  in  the  Intensive  Management 
Unit  (IMU)  - solitary  confinement  - at  the 
Oregon  State  Penitentiary  (OSP).  After 
midnight  on  October  14,  2006,  he  draped 
a bed  sheet  across  the  front  of  his  cell  and 
refused  to  remove  it.  Just  before  1 a.m., 
two  guards  entered  Jeremy’s  cell  and  found 
him  slumped  on  the  floor,  unconscious.  A 
sheet  was  wrapped  around  his  neck  and  he 
had  taken  an  estimated  50-60  aspirin. 

Jeremy  was  transported  to  a hospital 
where  he  recovered.  Once  returned  to 
OSP,  he  was  housed  in  a psychiatric  unit 
on  suicide  watch,  where  he  remained  for 
five  months.  In  March  2007,  Jeremy  was 
transferred  to  the  Oregon  State  Correc- 
tional Institution  (OSCI),  which  does  not 
have  a psychiatric  unit. 

His  mental  state  quickly  deterio- 
rated. “He  kept  hearing  voices,”  said 
Mary  Ayala.  “He  imagined  that  people 
were  yelling  at  him.  He  said  he  was  going 
crazy.”  He  was  then  returned  to  OSP’s 
psychiatric  unit,  stabilized,  and  moved 
back  to  OSCI. 

On  May  2, 2007,  Jeremy  was  locked  in 
DSU  for  assault  and  possession  of  contra- 
band. He  cut  himself  while  serving  a 9 1 -day 
stint  in  segregation.  Just  a week  later,  on 
May  9,  2007,  Jeremy’s  mother  received  a 
chilling  letter  from  her  son.  “I  don’t  know 
what  to  do  anymore,”  he  wrote.  “I  can’t  fight 
this  shit  no  more.  Everyday  is  hell  for  me.  I 
just  want  it  to  stop  . . . I’m  tired  of  being  a 
fuck  up.  And  it’s  time  for  me  to  go.” 

These  proved  to  be  Jeremy’s  final 
tormented  words  to  his  family.  Late  that 
night,  Jeremy  tied  a sheet  to  the  bars  of 
his  DSU  cell,  wrapped  it  around  his  neck 
and  hung  himself.  He  was  pronounced 
dead  on  May  10, 2007,  becoming  Oregon’s 
twenty-fifth  prisoner  suicide  since  1998. 
ODOC  prisoner  George  W.  Miller,  18, 
had  killed  himself  in  DSU  less  than  two 
months  earlier,  on  March  14. 

Isolation  Linked  to  Mental  Illness, 
Prisoner  Suicides 

The  extremely  high  suicide  risk 
among  mentally  ill  prisoners  spikes  dra- 
matically when  they  are  locked  within  the 
oppressive  confines  of  IMU  and  DSU. 
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The  majority  of  ODOC’s  26  suicides  since 
1998  occurred  in  or  immediately  after  re- 
lease from  segregation  units.10  Again,  this 
comes  as  no  surprise  to  prison  officials, 
given  the  MMIP’s  2004  findings. 

ODOC  opened  its  first  IMU  at  the 
Oregon  State  Penitentiary  in  1991,  as 
one  of  the  nation’s  first  supermax  units. 
A second  IMU  was  built  at  the  Snake 
River  Correctional  Institution  in  Ontario, 
Oregon  in  the  late  1990s.  Prison  officials 
claim  supermax  confinement  is  reserved 
for  the  “worst  of  the  worst.”  While  the 
“worst  of  the  worst”  can  be  found  in  su- 
permax units,  so  can  many  prisoners  who 
should  not  be  placed  in  segregation. 

Oregon  criminal  defense  attorney 
Steven  Gorham  has  visited  many  clients  in 
ODOC’s  IMU.  “The  sensory  deprivation 
comes  from  not  having  a lot  of  contact 
with  people,  being  locked  in  that  room 
for  23  Vi  hours  a day  and  not  being  able 
to  get  outside,”  he  said.  “It’s  all  metal  cells 
with  metal  doors....  There’s  no  insulation 
to  suck  up  the  noise,  so  the  overload  in 
IMU  is  just  horrendous.” 

DSU  is  comparable  to  IMU.  Prison- 
ers in  DSU  are  locked  in  a cell  23  hours 
a day  in  extreme  isolation  for  extended 
periods.  In  fact,  in  June  2007,  prison 


officials  at  OSP  began  confining  DSU 
prisoners  in  IMU.11 

The  extremely  harmful  effects  of 
isolation,  even  on  prisoners  who  have 
no  history  of  mental  illness,  are  well 
known  and  indisputable.  The  conditions 
in  supermax  units  like  Oregon’s  IMU  are 
so  degrading  and  dehumanizing  that  a 
United  Nations  report  described  isolation 
in  such  units  as  torture.12 

As  early  as  1890,  the  U.S.  Supreme 
Court  recognized  the  dramatic  impact 
of  solitary  confinement,  observing,  “A 
considerable  number  of  prisoners  fell, 
after  even  a short  confinement,  into  a 
semi-fatuous  condition,  from  which  it  was 
next  to  impossible  to  arouse  them,  and 
others  became  violently  insane;  others 
still,  committed  suicide....”13 

Regardless,  the  mentally  ill  are  over- 
represented in  prison  segregation  units. 
According  to  David  C.  Fathi,  former  se- 
nior staff  counsel  at  the  ACLU’s  National 
Prison  Project  and  current  US  Program 
Director  for  Human  Rights  Watch  in 
Washington  D.C.,  “Most  experts  estimate 
that  approximately  10  to  20  percent  of  all 
prisoners  in  state  and  federal  prisons  suffer 
from  a mental  illness.  In  supermax  facili- 
ties, however,  the  number  is  far  higher.”14 


Oregon  is  no  different.  In  October 
2004,  the  MMIP  found  that  “Thirty  to 
forty-five  percent  of  the  more  severe 
mentally  ill  population  in  DOC  is  housed 
in  the  most  restrictive  security  units, 
Intensive  Management  Unit  (IMU)  and 
Disciplinary  Segregation  Unit  (DSU). 
There  are  no  alternatives  or  system  in 
place  to  house  and  treat  inmates  with  both 
mental  illness  and  significant  disciplinary 
problems.”15 

“Prisons  respond  to  disciplinary 
issues  by  segregating  people,”  observed 
Robert  Joondeph,  executive  director  of 
the  Oregon  Advocacy  Center.  “If  a person 
has  a psychotic  disorder,  that  may  be  the 
worst  thing  you  can  do  with  them.” 

According  to  ODOC’s  MMIP  Task 
Force,  citing  findings  by  the  American 
Psychiatric  Association,  “Solitary  confine- 
ment or  extended  segregation  may  cause 
extreme  stress  for  a mentally  ill  person 
and  can  promote  the  decomposition  and 
exacerbate  the  illness.”16  Additionally,  the 
MMIP  noted  that  “segregation  may  be  so 
anxiety  provoking  for  some  that  they  may 
go  to  extreme  lengths  to  avoid  it,  including 
threatening  or  attempting  suicide.”17 

As  a teenager,  Aaron  Munoz  was 
repeatedly  sexually  abused  by  his  juvenile 
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ACCEPTING  SELECT  CLIENTS  WITH  THE  WILL,  DRIVE,  RESOURCES,  AND 
DESIRE  TO  ACHIEVE  A PAROLE  DATE,  NO  MATTER  WHAT  STANDARDS  THE 
BPH  SETS  OR  HOW  HIGH  THE  GOVERNOR  SETS  THE  BAR,  WE  CAN  HELP 

Over  500  hearings  gives  us  the  EXPERIENCE  to  guide  you  to  the  earliest  possible 
parole  date.  We  have  worked  with  hundreds  of  inmates  providing  the  legal  support 
necessary  to  get  through  the  BPH  hearing  process  and,  if  required,  through  the  Fed- 
eral/State Courts  via  writs  of  habeas  corpus. 
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Prisoner  Suicides  (cont.) 


probation  officer.18  Aaron,  18,  was  sent  to 
the  ODOC  in  2001  to  serve  a sentence  for 
third  degree  assault.  He  quickly  landed  in 
IMU.  His  aunt,  Kelly  Ann  Mills,  believes 
that  solitary  confinement  fueled  his  anger, 
shame  and  depression  resulting  from  the 
sexual  abuse.  “In  that  kind  of  environ- 
ment, you  have  no  real  communication 
with  anybody,”  she  said.  “It  just  gave  him 
too  much  time  to  think.” 

On  January  28,  2005,  Mills  visited 
Aaron  in  segregation.  “I  had  never  seen 
him  that  angry,”  she  stated.  “There  re- 
ally was  no  talking  to  him.”  That  night, 
just  before  9 p.m.,  Aaron  was  discovered 
hanging  in  his  cell.  He  had  killed  himself 
just  one  week  before  his  scheduled  release 
date. 

Mentally  111  Cannot  Escape 
Isolation,  Not  Monitored 

Yet  another  cruelty  visited  upon 
mentally  ill  prisoners  is  the  fact  that 
their  illness  virtually  guarantees  they  will 
remain  trapped  in  segregation.  As  Fathi 
explains,  “The  only  possible  ticket  out  is 
sustained  good  behavior  - which  means, 
at  a minimum,  compliance  with  the 
numerous  and  often  picayune  rules  that 
govern  every  prison.  For  many  persons 
with  mental  illness  - particularly  mental 
illness  aggravated  by  the  extreme  stress 
of  supermax  confinement  - that  is  simply 
not  possible.”19 

Like  many  supermax  units,  ODOC’s 
IMU  operates  on  a “level”  system.  In- 
coming prisoners  begin  on  Level  One, 
where  the  conditions  are  the  starkest  and 
most  restrictive.  They  must  remain  there 
a minimum  of  30  days  and  “earn”  their 
way  to  each  slightly  less  restrictive  level. 
Reaching  Level  Four  takes  a minimum  of 
six  months  and  is  a prerequisite  to  release 
from  IMU  confinement. 

Prison  officials  tout  ODOC’s  IMU 
as  a “programming”  unit  where  prisoners 
can  attend  anger  management  classes  and 
behavior  modification  programs.  How- 
ever, as  attorney  Steven  Gorham  notes, 
“most  of  it’s  filling  out  forms,  saying  Til 
be  good.  This  [behavior]  is  what  got  me 
here.’  It’s  cognitive  stuff.  Some  of  it  can 
be  very  good.  But  the  mentally  ill  people 
there  can’t  do  it  because  they’re  mentally 
ill.” 

Thus,  in  many  cases  mentally  ill  pris- 
oners languish  in  solitary  confinement 
indefinitely,  until  they  can  no  longer  take 
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the  isolation  and  try  to  kill  themselves. 

“Who  do  I blame?”  asked  Mary  Aya- 
la, her  voice  cracking  with  emotion  as  she 
spoke  of  her  son  Jeremy’s  DSU  suicide. 
“Them  for  not  keeping  an  eye  on  him.” 
Aaron  Munoz’s  aunt,  Kelly  Mills,  feels 
the  same  way.  “I  would  think  that  the 
intensive  management  unit  is  just  that, 
intensive  management,  where  you  know 
what  your  inmates  are  doing,”  she  said. 
Unfortunately  that  wasn’t  the  case. 

According  to  an  Oregon  State  Police 
investigation  into  the  suicide  of  IMU 
prisoner  Randall  James,  guards  in  the 
segregation  unit  weren’t  watching  the 
prisoners  and  would  routinely  falsify 
records  to  make  it  appear  they  were  do- 
ing so. 

Shortly  before  1 1 p.m.  on  November 
27, 2006,  ODOC  guard  Harrison  Branch 
found  a gruesome  scene  in  Randall’s 
IMU  cell.  “James  was  covered  in  blood 
and  there  was  blood  spurting  from  his 
right  arm,”  wrote  investigators.  Another 
guard  described  it  as  “the  most  blood  he 
had  seen  in  his  life.” 

Randall  had  previously  attempted 
suicide  in  IMU  by  cutting  himself.  Later, 
he  attempted  to  tear  out  his  stitches.  He 
had  said  “he  didn’t  want  to  live  like  this,” 
according  to  detectives.  Randall  got  his 
wish.  He  was  pronounced  dead  the  fol- 
lowing day,  though  the  cause  of  death 
was  attributed  to  heart  problems,  not 
self-inflicted  injuries.20 

An  ensuing  investigation  revealed 
that  while  IMU  guards  were  required 
to  conduct  tier  checks  - walk  past  and 
look  into  each  cell  - every  thirty  minutes, 
in  the  hours  before  Randall  was  discov- 
ered Corporal  Branch  and  other  guards 
skipped  at  least  two  checks,  then  falsified 
paperwork  to  make  it  appear  the  checks 
were  done. 

When  guards  weren’t  doing  tier 
checks,  they  would  typically  “socialize 
in  the  training  room  and  play  paper 
football,”  stated  ODOC  guard  Ryan 
Hakala.  He  offered  additional  damning 
testimony.  Hakala  told  investigators  he 
had  seen  guards  on  both  the  day  and 
night  shifts  falsify  log  books.  In  fact,  “it 
was  sometimes  a nightly  occurrence,”  a 
police  report  stated.  When  pressed  for 
names  of  guards  who  falsified  records, 
Hakala  “listed  off  Corporal  Branch,  CO 
Richard  Pokorny,  and  CO  Eric  White,” 
wrote  investigators. 

Branch  initially  agreed  to  speak 
with  detectives  but  quickly  invoked  his 
Fifth  Amendment  right  against  self- 
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incrimination,  terminating  the  interview, 
after  receiving  phone  calls  from  two 
IMU  co-workers.  No  criminal  charges 
were  brought  against  any  of  the  guards, 
but  ODOC  Spokesperson  Perrin  Damon 
acknowledged  in  July  2007  that  administra- 
tive action  was  being  considered. 

ODOC’s  Suicide  Response: 

Too  Little,  Too  Late 

ODOC  officials  claim  they  do  not  take 
prisoner  suicides  lightly.  “I  think  we’re  go- 
ing after  it  very  aggressively,  from  the  top 
all  the  way  down,”  said  ODOC  adminis- 
trator Jana  Russell.  “We  are  listening  to 
everybody.  We  are  talking  to  other  states. 
We  are  conducting  research.  We’re  just 
stretching  to  look  at  everything  we  can.” 

Yet  effective  solutions  are  far  from 
mysterious.  In  fact,  ODOC  has  previously 
solicited  and  received  the  answers;  they 
simply  don’t  like  them.  The  prison  system 
contracted  with  nationally  recognized  sui- 
cide expert  Lindsay  Hayes  in  1999  to  review 
five  ODOC  suicides  in  a six  month  period 
- four  of  which  occurred  in  segregation. 

Hayes  warned  against  isolating  men- 
tally ill  prisoners,  because  “the  use  of 
isolation  not  only  escalates  the  inmate’s 
sense  of  alienation,  but  also  further  serves 
to  remove  the  individual  from  proper  staff 
supervision.”  Yet  five  years  later,  in  October 
2004,  the  MMIP  found  that  “DSU  and 
IMU  have  a forty  percent  (40%)  mentally 
ill  population.”21 

In  the  eight  years  since  Hayes  warned 
ODOC  against  placing  prisoners  with  men- 
tal problems  in  segregation,  a majority  of 
all  ODOC  suicides  have  occurred  in  solitary 
confinement  units.  The  answer  to  prevent- 
ing such  suicides  is  clear  and  simple:  Stop 
isolating  mentally  ill  prisoners.  Yet  even 
when  confronted  with  a series  of  suicides 
in  segregation,  “prison  officials  say  they 
can’t  rule  out  solitary  confinement  ...  for 
inmates  with  mental  illness.”22 

Rather  than  ODOC’s  purported 
aggressive  search  for  answers  to  prison 
suicides,  this  brings  to  mind  an  old  adage 
that  defines  insanity  as  doing  what  you’ve 
always  done  while  expecting  different  re- 
sults. But  perhaps  ODOC  officials  don’t 
honestly  expect,  or  care  about,  different 
results. 

In  2004,  the  MMIP  found  that  with  a 
mere  72  psychiatric  beds  in  the  entire  prison 
system,  located  in  just  three  of  ODOC’s  15 
facilities,  Oregon  “ranked  49  out  of  50  in 
the  nation.”23  The  MMIP  acknowledged 
that  the  “national  standard  for  the  number 
of  [psychiatric]  beds  is  30  beds  for  every 
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1,000  inmates.  This  translates  into  more 
than  360  ...  beds  to  serve  DOC’s  12,733 
inmates.”24  It  wasn’t  until  the  Legislature 
approved  the  prison  system’s  record  $1.3 
billion  budget  in  June  2007  that  funding 
was  allocated  for  additional  psychiatric 
prison  beds.  Even  then  only  25-30  beds 
were  approved,  bringing  the  total  to 
around  110  beds  systemwide. 

Russell  suggested  that  suicide 
prevention  was  a daunting  task,  but  ac- 
knowledged ODOC  had  an  obligation  to 
pursue  all  feasible  preventative  measures. 
She  then  listed  several  superficial,  “feel- 
good” suicide-prevention  methods  that 
she  claimed  ODOC  was  “studying”  or 
implementing,  including: 

* Inmate  Monitors.  Russell  said  ap- 
proximately 40  prisoners  systemwide  were 
being  trained  to  work  as  “face-to-face 
monitors”  within  the  psychiatric  units  at 
three  of  ODOC’s  15  prisons.  The  monitors 
will  offer  emotional  support  to  troubled 
prisoners,  while  acting  as  unofficial  “eyes 
and  ears”  of  mental  health  and  security 
staff. 

The  most  obvious  problem  with  the 
“inmate  monitor”  concept  is  that  a major- 
ity of  ODOC  suicides  occur  in  DSU  and 
IMU,  not  in  prison  psychiatric  units.  It  ap- 
pears that  since  1998,  only  two  of  ODOC’s 
26  suicides  occurred  in  psychiatric  units. 
Moreover,  the  program’s  effectiveness  will 
likely  be  undermined  by  prisoners  viewing 
it  as  a “snitch  program,”  since  the  moni- 
tors are  expected  to  report  to  security  staff. 
Moreover,  suicidal,  mentally  ill  prisoners 
need  trained,  professional  care,  not  pen- 
nies an  hour  prisoner  “watchers.” 

* “Brother’s  Keeper.”  ODOC  officials 
are  reportedly  considering  the  adoption 
of  a California  DOC  program  that  trains 
prisoners  in  suicide  prevention  and  how 
to  spot  warning  signs  of  crisis.  Proponents 
contend  this  is  effective  because  prisoners 
who  have  suicidal  impulses  are  more  trust- 
ing of  other  prisoners  than  prison  staff. 
Trained  prisoners  are  able  to  intervene 
when  they  see  suicide  warning  signs. 

It’s  unclear  how  “Brother’s  Keeper” 
differs  from  the  “inmate  monitor”  con- 
cept, and  it  appears  to  suffer  from  the 
same  problems  noted  with  the  monitor 
program.  More  importantly,  the  fact 
that  “Brother’s  Keeper”  is  a California 
program  is  reason  for  pause.  In  2004, 
California  had  26  prisoner  suicides  - the 
same  number  Oregon  has  seen  in  ten  years 
- and  in  2005,  44  California  prisoners 
killed  themselves.25  Thus,  California  is  far 
from  being  a shining  model  for  effective 
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suicide  prevention  measures. 

* “Suicide  Calculator.”  Paul  Bellatty, 
ODOC’s  Administrator  of  Research  and 
Evaluation,  has  reportedly  been  working 
with  a co-researcher  for  three  years  to 
develop  a so-called  “suicide  calculator.” 
They  have  analyzed  dozens  of  suicides 
and  attempted  suicides  in  Oregon  prisons 
in  an  effort  to  create  a way  to  “red  flag” 
prisoners  who  have  the  greatest  risk  of 
suicide.  Despite  three  years  of  research, 
Bellatty  says  work  on  the  “calculator”  is 
ongoing.  Meanwhile,  ten  ODOC  prison- 
ers have  killed  themselves  during  that 
time  period. 

* Mental  Health  Transitional  Units. 
ODOC  is  reportedly  developing  tran- 
sitional or  “step-down”  units  to  help 
mentally  ill  prisoners  in  psychiatric  units 
transition  back  into  the  general  prison 
population.  The  MMIP  recommended 
this  development  three  years  ago,  but 
ODOC  is  only  now  acting  on  it.26  Step- 
down  units  will  undoubtedly  serve  only 
those  prisoners  housed  in  psychiatric 
beds.  While  this  is  a positive  development, 
it  does  nothing  for  mentally  ill  prisoners 
who  are  isolated  in  DSU  and  IMU,  who 
are  at  the  greatest  risk  of  suicide. 

* Electronic  Time  Keeping.  Since 


prison  guards  apparently  can’t  be  trusted 
to  perform  their  jobs,  ODOC  is  imple- 
menting a “Guard  Watch”  system  in  IMU. 
This  is  a card-activated  electronic  system 
that  guarantees  tier  checks  are  performed. 
The  new  system  requires  guards  to  insert 
cards  into  a device  that  electronically 
records  each  tier  check. 

* More  Psychiatric  Beds.  In  response 
to  Nathan  Bashaw’s  July  18,  2007  suicide 
in  a psychiatric  unit,  ODOC  officials  an- 
nounced plans  to  add  more  beds  to  such 
units.  It  appears  these  are  the  beds  ap- 
proved by  the  2007  Legislature  but  not  yet 
added  by  ODOC,  rather  than  additional 
beds  beyond  the  25-30  that  were  previ- 
ously approved. 

According  to  the  most  recent  informa- 
tion on  ODOC’s  website,  “Improvements 
to  mental  health  services  include  an 
increase  in  mental  health  case  manage- 
ment services  for  all  institutions,  improved 
notification  of  mental  health  staff  when 
inmates  needing  mental  health  care  are 
involved  in  behavioral  problems,  and 
assignment  of  a specialized  transition 
case  manager  to  coordinate  community 
treatment  and  to  prepare  inmates  with 
mental  illness  for  release  from  prison.  In 
addition,  all  staff  received  training  at  an- 
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nual  in-service  in  confidentiality  laws  and 
in  understanding  and  managing  mental 
illness.”  Which  is  all  well  and  good,  but 
doesn’t  include  excluding  mentally  ill  pris- 
oners from  solitary  confinement,  where 
they  are  most  likely  to  kill  themselves. 

Everyone  Except  ODOC  Agrees: 
Mentally  111  Prisoners  Shouldn’t 
Be  Isolated 

The  editorial  board  of  the  Statesman 
Journal,  Oregon’s  third  largest  newspaper, 
is  normally  a staunch  ODOC  cheerleader. 
On  this  issue,  however,  it  was  highly 
critical  of  ODOC’s  slow  response  to  its 
“shameful  record”  of  26  suicides  over  the 
past  decade,27  and  found  the  foregoing 
suicide  prevention  measures  wholly  inad- 
equate.28 The  paper  concluded  that  ODOC 
must  do  more  to  prevent  prisoner  suicides, 
and  prison  officials  “need  to  rethink  how 
they  use  solitary  confinement.”29 

Even  as  ODOC  continues  to  insist 
on  isolating  mentally  ill  prisoners,30  cor- 
rections officials  and  experts  around  the 
nation  now  recognize  that  solitary  con- 
finement should  be  ruled  out  for  prisoners 
with  mental  problems. 

“Several  states  have  enacted  laws  that 
prohibit  placing  inmates  with  mental  ill- 
ness in  23-hour  lockdown,”  noted  Carol 
Carothers,  director  of  the  National  Al- 
liance for  the  Mentally  111  in  Maine.31 
“State  officials  across  the  country  are 
realizing  what  the  ACLU  has  been  saying 
all  along,”  added  Maine  Civil  Liberties 
Union  Director  Shenna  Bellows,  “which 
is  that  supermax  conditions  are  nei- 
ther a humane  nor  an  effective  type  of 
confinement.”32 

On  April  21,  2006,  the  Arkansas  De- 
partment of  Correction  approved  a policy 
change  designed  to  exclude  mentally  ill 
prisoners  from  isolation.33  The  change 
came  just  two  months  after  the  Arkansas 
Democrat-Gazette  exposed  the  DOC’s 
practice  of  placing  prisoners  with  mental 
problems  in  solitary  confinement.34 

In  Oregon,  however,  ODOC’s  refusal 
to  voluntarily  remove  mentally  ill  prison- 
ers from  segregation  leaves  litigation  as  the 
only  hope  for  the  hundreds  of  prisoners 
afflicted  with  mental  illnesses  who  are 
decompensating  in  DSU  and  IMU.  Fortu- 
nately, courts  that  have  addressed  the  issue 
have  repeatedly  held  that  isolating  men- 
tally ill  prisoners  is  unconstitutional. 

In  1995,  a federal  judge  in  California 
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found  that  placing  mentally  ill  prisoners 
in  the  notorious  SHU  known  as  Pelican 
Bay  was  unconstitutional.35  In  2001,  a 
judge  in  Wisconsin  granted  a preliminary 
injunction,  ordering  that  seven  seriously 
mentally  ill  prisoners  be  removed  from 
that  state’s  supermax.36  A federal  judge  in 
Ohio  prohibited  confinement  of  mentally 
ill  prisoners  in  isolation  in  a 2002  ruling.37 
Legal  challenges  in  Connecticut,  Indiana, 
Ohio  and  New  Mexico  have  resulted  in 
settlement  agreements  in  which  prison 
officials  have  agreed  to  exclude  mentally 
ill  prisoners  from  supermax  or  segrega- 
tion units.38 

On  April  27,  2007,  a “landmark” 
settlement  was  reached  in  a federal  law- 
suit for  mentally  ill  New  York  prisoners.39 
During  the  settlement  hearing,  the  judge 
suggested  that  “greater  attention  should 
probably  be  paid  to  the  problem  of  ex- 
tremely lengthy  SHU  confinement  even  to 
those  who  are  not  mentally  ill,”  given  that 
“the  conditions  in  SHUs  ...  almost  were 
guaranteed  to  worsen  the  mental  condi- 
tion of  just  about  anyone,  but  certainly 
those  with  vulnerable  psyches.”40 

Oregon  has  not  been  immune  from 
lawsuits.  In  early  2007,  Aaron  Munoz’s 
family  filed  a wrongful  death  suit  against 
ODOC  in  state  court.  The  suit  alleged 
that  prison  officials  “knew  or  reasonably 
should  have  known  that  depression  can 
lead  to  suicide,  and  that  Munoz  was  de- 
pressed.” It  also  accused  ODOC  officials 
of  failing  to  conduct  sufficient  checks  on 
Aaron  in  his  segregation  cell,  failing  to 
meet  staffing  requirements  for  the  IMU, 
and  permitting  prison  staff  to  “work  for 
such  extended  periods  of  time  that  their 
effectiveness  was  compromised.” 

The  case  quickly  settled.  On  July  27, 
2007  the  state  agreed  to  pay  Aaron’s  family 
$210,000  to  resolve  the  lawsuit;  $70,000 
of  that  amount  went  to  attorney’s  fees.41 
Prison  officials  refused  to  admit  liability, 
however,  and  continue  to  isolate  mentally 
ill  prisoners. 

Thus,  the  Munoz  settlement  did 
nothing  to  prevent  such  prisoners  from 
suffering  the  same  foreseeable,  preventable 
and  tragic  fate  of  Aaron,  Jeremy,  Nathan, 
Randall  and  other  mentally  ill  ODOC 
prisoners  who  committed  suicide  in  segre- 
gation units.  Since  Oregon’s  prison  system 
refuses  to  voluntarily  fulfill  its  legal  and 
moral  obligations  to  protect  mentally  ill 
prisoners  languishing  in  IMU  and  DSU, 
it  appears  that  litigation  is  their  last  hope 
for  survival. 

On  May  1,  2008,  the  families  of  two 
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Oregon  prisoners  who  committed  suicide, 
George  W.  Miller  and  Nathan  Bashaw, 
filed  suit  in  Marion  County  seeking  a total 
of  $3.2  million  in  damages  from  the  state.42 
If  their  lawsuit  is  successful,  perhaps  that 
dollar  amount  will  finally  get  the  ODOC’s 
attention.  PI 
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Do  you  have  diabetes?  Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult.  Order  your  FREE  copy  of  Prisoner  Diabetes  Handbook:  A Guide  to 
Managing  Diabetes  — for  Prisoners,  by  Prisoners. 


This  handbook,  written  by  prisoners,  will  explain: 

• Facts  about  diabetes 

• Flow  to  help  yourself  when  you  have  diabetes 

• Complications  of  diabetes 

• The  medical  treatment  you  need  to  manage  your  health 
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Trifecta  for  Michigan  DOC:  Three  Reports  Find 
Deficient  Prison  Medical  Care 


From  the  advent  of  federal  over- 
sight of  medical  services  for 
Michigan  prisoners,  the  focus  has  been 
on  three  Michigan  Dept,  of  Corrections 
(MDOC)  facilities  that  house  the  state’s 
sickest  prisoners  in  close  proximity  to 
Duane  Waters  Hospital  in  the  Jackson 
area.  Health  care  at  those  prisons  - the 
Southern  Michigan  Correctional  Facility, 
the  Charles  Egeler  Reception  & Guid- 
ance Center  and  the  Parnall  Correctional 
Facility  - is  provided  by  a private  con- 
tractor, Correctional  Medical  Services 
(CMS). 

Despite  federal  court  monitoring  of 
MDOC  health  care,  which  has  been  on- 
going since  the  mid-1980s,  little  progress 
has  been  made  to  improve  the  quality  of 
the  care  provided.  To  the  contrary  things 
seem  to  have  worsened,  which  has  resulted 
in  egregious  examples  of  medical  neglect. 
Last  year  PLN  reported  several  prevent- 
able deaths  and  injuries  among  Michigan 
prisoners  caused  by  substandard  medical 
care,  as  well  as  a court  order  holding  the 
MDOC  in  contempt.  [See:  PLN,  May 
2007,  pp.1,7]. 

In  an  effort  to  hasten  the  end  of 
federal  court  oversight,  which  is  part 
of  a long-standing  class-action  lawsuit 
known  as  the  Hadix  litigation,  the  MDOC 
proposed  closing  the  Southern  Michigan 
Correctional  Facility.  The  shell  game  of 
transferring  sick  prisoners  to  facilities 
across  the  state  was  rejected  by  the  court 
because  it  would  not  resolve  the  medical 
care  problem. 

When  he  denied  the  state’s  prison  clo- 
sure proposal,  U.S.  District  Court  Judge 
Richard  A.  Enslen  said  he  was  concerned 
it  would  result  in  “more  movement  of  pris- 
oners [without]  significant  improvement 
in  medical  health  care.”  In  other  words, 
the  question  was  what  medical  treatment 
would  be  like  at  facilities  that  were  not 
under  federal  monitoring,  if  the  health 
care  at  prisons  subject  to  court  oversight 
was  so  atrocious  that  it  resulted  in  need- 
less deaths. 

A joint  report  by  the  Michigan 
Criminal  Justice  Program  of  the  Ameri- 
can Friends  Service  Committee  (AFSC) 
and  Prison  Legal  Services  of  Michigan, 
released  on  Feb.  6,  2008,  answered  that 
question  and  many  more.  The  report, 


by  David  M.  Reutter 

titled  Tolerating  Failure , painted  a scary 
picture  for  those  unfortunate  enough  to  be 
on  the  receiving  end  of  medical  care  at  the 
MDOC  prisons  under  federal  oversight. 
Based  upon  prisoner  interviews,  court 
opinions,  medical  files  and  personal  ex- 
perience, the  AFSC  report  revealed  that 
even  the  most  minor  medical  issue  could 
turn  deadly  for  Michigan  prisoners. 

The  report  is  separated  into  three 
parts:  History  and  Overview,  Case  Stud- 
ies, and  Mental  Health.  Part  one  begins  by 
addressing  why  prison  health  care  matters 
and  which  international  standards  apply 
to  prisoners. 

The  AFSC  report  details  the  inhu- 
manity of  allowing  prisoners  to  languish 
in  their  cells  without  medical  treatment  or 
a doctor’s  visit.  Legislators  are  reminded 
that  prisoners  are  their  constituents  (al- 
beit, constituents  who  can  neither  vote 
nor  give  them  money)  and  merit  protec- 
tion from  undue  hardship  and  harm. 
Furthermore,  by  labeling  prisoners  as  bad 
and  free-world  citizens  as  good,  people  in 
prison  who  are  already  on  “the  outskirts 
of  society”  are  further  ostracized,  the 
report  states. 

The  MDOC’s  history  of  inept  health 
care  is  grounded  in  its  attitude  toward 
providing  treatment  for  prisoners,  which 
consists  of  “we  are  doing  this  because 
we  have  to,  not  because  you  need  it,  or 
because  we  want  to  help  you  heal.”  Yet 
prisoners  are  the  only  persons  in  the 
United  States  who  are  constitutionally 
entitled  to  such  care,  since  “unlike  the 
general  public,  prisoners  are  completely 
dependent  on  prison  officials  for  their 
medical  and  mental  health  care.” 

Despite  the  Supreme  Court’s  ruling 
in  Estelle  v.  Gamble , 429  U.S.  97  (1976), 
the  MDOC  has  persisted  in  providing 
inadequate  medical  treatment.  Instead 
of  ensuring  that  constitutional  require- 
ments are  met,  Michigan  officials  have 
obstinately  failed  to  address  ongoing, 
systemic  problems.  When  the  Prison  Liti- 
gation Reform  Act  went  into  effect,  the 
MDOC  used  provisions  of  the  PLRA  to 
terminate  compliance  plans  under  federal 
court  consent  decrees;  Michigan  also  re- 
moved prisoners  from  the  protections  of 
state  civil  rights  laws.  Between  2001  and 
2004,  approximately  197  MDOC  prison- 


ers filed  lawsuits  related  to  inadequate 
medical  services. 

Under  the  guise  of  saving  money, 
the  MDOC  began  contracting  its  health 
care  responsibilities  out  to  CMS,  a for- 
profit  company,  despite  clear  evidence  that 
CMS  had  failed  to  meet  its  contractual 
obligations  to  provide  adequate  care  in 
other  states. 

Over  an  eleven-year  period  ending  on 
March  3 1 , 2008,  Michigan  has  paid  CMS 
around  $670  million  to  supply  health  care 
at  the  state’s  47  prisons.  That  cost  does  not 
include  the  additional  expense  for  MDOC 
to  operate  an  ineffective  bureaucracy  that 
fails  to  adequately  monitor  and  enforce 
its  contract  with  CMS.  Additionally,  the 
multi-million  dollar  payout  to  CMS  does 
not  reflect  “the  hidden  cost  to  taxpayers  of 
having  to  provide  increasingly  costly  care 
to  paroled  prisoners  whose  illness  could 
have  been  treated  earlier  and  cheaper 
when  discovered  during  incarceration,” 
the  AFSC  report  found.  This  refers  to  the 
prison  industry  standard  in  which  chronic 
or  terminally  ill  prisoners  are  paroled  so 
as  to  prevent  the  pricey  cost  of  their  care 
from  draining  prison  budgets  if  they  live 
long  enough  to  access  it. 

Michigan  also  made  it  more  difficult 
to  review  prisoners’  medical  files,  creat- 
ing a “cloak  of  secrecy.”  Prior  to  2004, 
prisoner  advocates  could  receive  copies 
of  such  files  by  filing  a Freedom  of  Infor- 
mation Act  request  and  paying  $.25  cents 
per  page.  After  the  Michigan  legislature 
enacted  the  Medical  Records  Access  Act, 
those  advocates  had  to  pay  a $20  fee  in 
addition  to  the  per  page  copy  cost,  which 
was  cost-prohibitive  when  reviewing  large 
numbers  of  prison  medical  files. 

Part  two  of  the  AFSC  report  exam- 
ines specific  case  studies  of  various  types 
of  health  care  deprivations  by  CMS. 
This  section  deals  with  medication  issues, 
denials  of  requests  for  specialty  services, 
delayed  access  to  medical  service  provid- 
ers, arbitrary  treatment  changes  when 
prisoners  are  transferred  to  different 
facilities,  denial  of  special  medical  accom- 
modations, denied  Hepatitis  C treatment, 
inattentive  diabetes  management  and 
inadequate  nutritional  services,  plus  an 
ineffective  grievance  process. 

The  report’s  second  part  is  a compen- 
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dium  of  prisoners’  stories  of  deliberate 
indifference  to  their  chronic  and  serious 
medical  needs.  Some  of  these  cases  have 
been  chronicled  in  the  pages  of  PLN  while 
others  have  not.  All  involve  unnecessary 
and  needless  suffering  due  to  inadequate 
care,  resulting  in  prolonged  pain,  injuries 
or  death.  Space  limitations  prevent  a fair 
recitation  of  the  horrors  that  MDOC  pris- 
oners face  when  they  become  sick  and  are 
forced  to  seek  medical  treatment. 

Finally,  part  three  of  the  report  ad- 
dresses mental  health  care.  Many  mentally 
ill  prisoners  end  up  in  the  MDOC’s  long- 
term segregation  units;  this  is  not  unique 
to  Michigan,  and  has  become  the  norm 
for  how  most  corrections  systems  deal 
with  mental  health  issues,  [e.g.,  see  PLN , 
Sept.  2008,  p.l]. 

Mentally  ill  prisoners  are  placed  in 
segregation  until  they  can  conform  to 
prison  rules,  which  they  are  unable  to  do 
without  mental  health  treatment,  which 
is  largely  inadequate  or  unavailable.  This 
Catch-22  policy  resulted  in  the  death  of 
MDOC  prisoner  Timothy  Souders,  who 
died  of  dehydration  while  in  four-point 
restraints  in  a segregation  cell.  [See:  PLN , 
May  2007,  p.4].  Absent  improvements,  the 
MDOC’s  lack  of  sufficient  mental  health 
treatment  will  likely  cost  more  mentally 
ill  prisoners  their  lives  or  drive  them  into 
a deeper  psychosis. 

The  AFSC  report  concludes  by 
making  sixteen  factual  findings  and  rec- 
ommendations for  improvement.  Overall, 
the  report  found  that  MDOC’s  “health 
care  delivery  system  is  broken,  and  creates 
barriers  for  those  needing  health  care  and 
mental  health  care,  instead  of  just  provid- 
ing timely  and  adequate  health  care  and 
mental  health  care.” 

Some  might  question  whether  the 
AFSC  is  an  unbiased  source  for  informa- 
tion about  prison-related  issues;  after  all, 
the  AFSC,  founded  by  Quakers,  is  a faith- 
based  agency  that  advocates  for  criminal 
justice  reform.  For  example,  CMS  stated 
“It  is  important  to  note  that  no  one  from 
the  organizations  issuing  this  report  even 
attempted  to  get  the  facts  about  inmate 
healthcare  from  Correctional  Medical 
Services.” 

Consider,  however,  that  the  conclu- 
sions of  the  AFSC’s  Tolerating  Failure 
report  have  been  corroborated  by  the 
federal  court  overseeing  MDOC’s  medical 
care  and  by  other  investigatory  agencies 
- including  the  National  Commission  on 
Correctional  Health  Care  and  Michigan’s 
own  Auditor  General. 


According  to  a comprehensive  report 
by  the  Office  of  the  Auditor  General 
dated  March  2008,  the  MDOC’s  “efforts 
to  comply  with  selected  policies  and  pro- 
cedures related  to  the  delivery  of  medical 
services  were  not  effective.” 

Specifically,  the  Auditor’s  report 
found  that  the  MDOC’s  Bureau  of  Health 
Care  Services  (BHCS)  “did  not  conduct 
all  required  chronic  condition  medical 
evaluations,  routine  annual  health  care 
screenings,  and  clinic  visits  resulting  from 
prisoner  requests  for  health  care  services. 
Also,  BHCS  did  not  ensure  that  it  pro- 
vided these  evaluations,  screenings,  and 
clinic  visits  within  time  frames  established 
in  its  policies  and  procedures.  As  a result, 
BHCS  may  have  jeopardized  its  ability 
to  identify,  manage,  and  treat  potentially 
serious  medical  conditions  before  they 
became  more  severe  and  costly  to  treat  or 
before  they  became  a threat  to  the  prison 
population  and  staff.” 

The  Auditor  General’s  report  further 
found  an  1 8 percent  vacancy  rate  for  nurses 
in  prison  clinics,  and  stated  the  MDOC’s 
efforts  to  monitor  its  contract  with  CMS 
were  only  “moderately  effective.”  The  au- 
dit did  find  that  dental  services  at  MDOC 
facilities  were  adequate. 

Medical  care  for  Michigan  prisoners 
was  also  the  subject  of  a National  Com- 
mission on  Correctional  Health  Care 
(NCCHC)  report  released  in  January 
2008.  That  report,  which  was  ordered 
by  Governor  Jennifer  Granholm,  con- 
cluded the  state  should  reconsider  its 


WRONGFULLY  CONVICTED 

On  June  3,  1999,  federal  prisoner  David 
Stone  was  fatally  stabbed  on  the  main  yard 
of  the  U.S.  Penitentiary  in  Florence, 
Colorado.  In  August  2005,  imprisoned 
civil  rights  activist  Mark  Jordan  was 
wrongfully  convicted  of  the  murder  after 
the  trial  court  excluded  evidence  that 
another  prisoner  and  jailhouse  snitch,  Sean 
Riker  (aka  “Joker”),  actually  committed  the 
offense.  See  United  States  v.  Jordan,  485 
F.3d  1214  (10th  Cir.  2007). 

We  are  asking  anyone  with  information 
regarding  this  case  and  Mr.  Jordan’s 
innocence  to  write: 

Jeffrey  R.  Edelman 
Attorney  at  Law 

18801  East  Mainstreet,  Suite  290 
Parker,  Colorado  80134 
720.851.8440 
jredel@earthlink.net 


contract  with  CMS,  finding  that  CMS 
medical  staff  were  inefficient.  Although 
the  state  had  employed  a full-time  con- 
tract monitor,  the  NCCHC  report  said 
“it  is  not  clear  what  he  actually  did.” 
The  report  also  cited  long  waiting  lists 
for  prisoners  in  need  of  medical  treat- 
ment, and  an  electronic  medical  records 
system  that  was  slow  and  cumbersome. 
The  NCCHC  made  56  recommendations 
for  improving  medical  and  mental  health 
care  for  Michigan  prisoners;  many  of  the 
recommendations  were  similar  to  those 
proposed  by  the  AFSC. 

The  AFSC  report,  Tolerating  Failure: 
The  State  of  Health  Care  and  Mental 
Health  Care  Delivery  in  the  Michigan  De- 
partment of  Corrections , and  the  Michigan 
Auditor  General’s  report  are  available  on 
PLN" s website.  As  a concluding  note,  the 
MDOC  closed  the  Southern  Michigan 
Correctional  Facility  and  transferred 
prisoners  with  medical  needs  to  other 
state  prisons  in  November  2007,  after  the 
Hadix  case  was  transferred  to  a different 
federal  judge. 

Sources:  AFSC  report,  Office  of  the  Audi- 
tor General  report,  Capital  News  Services, 
Grand  Rapids  Press,  Associated  Press 
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Fondled  Hawaiian  Transexual  Prisoner  Awarded  $817,500 
in  Damages  and  Attorney  Fees 


On  March  18, 2008,  Hawaiian  First 
Circuit  Court  Judge  Sabrina  S. 
McKenna  awarded  a pre-operative  trans- 
gendered  prisoner  who  had  been  sexually 
abused  and  harassed  by  a prison  guard 
at  the  O’ahu  Community  Correctional 
Center  (OCCC)  $310,000  in  damages  and 
$507,500  in  attorney  fees.  The  1 3-year-old 
case  had  already  been  largely  affirmed  by 
the  Supreme  Court  of  Hawai’i. 

The  OCCC  prisoner  identified  by  the 
pseudonym  Kimberly  was  placed  in  the 
men’s  section  of  OCCC  after  her  arrest  on 
drug  charges  in  1993.  At  the  time,  she  was 
a pre-operative  transgendered  person  with 
prominent  breasts,  male  genitalia  and  a female 
“self-identity  and  outward  appearance.” 

Dana  Lynn  Taylor,  an  OCCC  guard 
under  unit  supervisor  Harry  Tanouye,  had 
been  fired  when  an  administrative  committee 
of  the  Department  of  Public  Safety  (DPS) 
found  that,  “while  in  uniform  and  away  from 
his  post  without  leave,  Taylor  had  purchased 
and  consumed  cocaine,  and  kidnapped  and 
sexually  assaulted  a prisoner  who  was  on  su- 
pervised release.”  Taylor  was  reinstated  when 
the  administrative  finding  was  overturned 
on  procedural  grounds  in  1992.  OCCC’s 
chief  of  security  then  sent  OCCC  Deputy 
Administrator  Kenneth  Saito  a memo  stat- 
ing that  Taylor  had  allegedly  twice  previously 
assaulted  and  raped  a woman  while  off-duty. 
The  memo  recommended  referring  the  mat- 
ter to  the  DPS  Internal  Affairs  (IA)  Office, 
but  this  was  not  done. 

Taylor  twice  fondled  Kimberly’s 
breasts  without  her  consent  on  different 
days.  Kimberly  filed  a grievance.  Taylor 
then  retaliated  against  Kimberly  by  arbi- 
trary detention  and  multiple  public  strip 
searches  in  the  view  of  other  prisoners 
with  instructions  for  Kimberly  to  “squat 
and  cough,”  a technique  used  to  dislodge 
contraband  from  the  vagina  which  is  inef- 
fectual for  prisoners  with  male  genitalia. 
Taylor  also  made  loud  comments  about 
Kimberly  in  front  of  other  prisoners  and 
guards  such  as,  “Those  are  some  big  tits!” 
Taylor  was  subsequently  ordered  not  to 
have  any  further  contact  with  Kimberly. 

Tanouye  investigated  Kimberly’s 
grievance  and  told  her  he  considered 
breast  fondling  a minor  infraction  because 
her  breasts  weren’t  a sexual  or  private 
part  of  her  body  and  he  did  not  consider 


by  Matt  Clarke 

unwanted  contact  of  a male  prisoner  by  a 
male  guard  to  be  a serious  issue. 

Taylor  ignored  the  no-contact  order 
on  several  occasions,  showing  up  in  Kim- 
berly’s work  and  living  areas  and  giving 
her  intimidating  looks.  Kimberly  com- 
plained. This  resulted  in  a meeting  with 
Tonouye  during  which  she  was  “convinced 
that  she  was  not  going  to  get  any  help” 
from  him.  She  then  filed  a complaint  with 
the  Honolulu  Police  Department  (HPD) 
and  wrote  multiple  letters  to  the  warden, 
state  ombudsman  and  DPS  director. 

Tanouye  urged  Kimberly  not  to 
pursue  the  HPD  complaint,  threaten- 
ing possible  repercussions.  He  then  told 
the  OCCC  section  administrator  that 
Taylor  had  accepted  counseling  on  the 
matter.  The  OCCC  acting  chief  of  secu- 
rity sent  Saito  a memorandum  criticizing 
Tanouye’s  handling  of  the  case  and  stat- 
ing that  an  official  investigation  should 
have  been  conducted.  Saito,  then  acting 
warden,  also  criticized  Tanouye’s  investi- 
gation and  directed  him  to  follow  it  up  and 
advise  him  of  what  action  had  been  taken. 
However,  Saito  never  prohibited  Taylor’s 
assignment  to  Kimberly’s  housing  area. 

On  March  8,  1993,  Tanouye  finally 
issued  an  official  report  on  the  fondling 
incident,  but  indicated  that  no  action  had 
been  taken  against  Taylor.  He  recommended 
counseling  for  Taylor  if  the  incident  was 
substantiated  and  failed  to  address  Kim- 
berly’s other  grievances.  The  next  day,  Taylor 
refused  to  make  a written  statement  about 
the  incident,  but  was  not  reprimanded  or 
disciplined  by  Tanouye. 

Finally,  on  March  24,  1993,  the  war- 
den requested  an  IA  investigation  of  the 
fondling  incident.  The  IA  report  substan- 
tiated Kimberly’s  allegations.  However,  no 
action  was  taken  against  Taylor. 

On  November  18, 1993,  Kimberly  was 
released  from  OCCC  when  the  charges 
against  her  were  dropped.  OCCC  finally 
fired  Taylor  in  late  1993  after  he  was  busted 
by  the  feds  in  a crystal  meth  sting  operation 
at  a shopping  mall.  Sentenced  to  five  years 
in  prison,  he  was  released  in  1999. 

In  1995,  Kimberly  filed  suit  in  Hawai’i 
circuit  court.  The  suit  was  referred  to  an 
arbitration  program.  The  state  appealed 
from  the  sealed  arbitration  award  and 
requested  a trial. 


The  court  granted  summary  judg- 
ment on  the  issue  of  punitive  damages 
to  Hawai’i,  Tanouye  and  OCCC  Warden 
Hall  and  sanctioned  the  state  for  failing  to 
turn  over  discovery  documents  as  ordered 
by  the  arbitration  subpoena.  For  this 
“gross  misconduct”  the  court  entered  de- 
fault against  the  state  on  liability,  ordered 
production  of  the  discovery  documents 
at  the  state’s  expense,  ordered  the  state 
to  pay  Kimberly  $7,500  in  attorney  fees 
and  sanctioned  the  state’s  attorney  $150. 
It  also  upheld  the  previous  granting  of 
summary  judgment  in  Kimberly’s  favor 
and  the  award  of  $410,000.00  in  punitive 
damages,  apportioning  the  award  among 
the  various  defendants  and  granting  pre- 
and  post-judgment  interest.  Defendants 
appealed.  Kimberly  cross-appealed. 

The  Supreme  Court  of  Hawai’i  upheld 
the  trial  court  in  all  but  two  aspects:  (1) 
events  predating  March  1,  1993,  were  time 
barred  by  a two-year  statute  of  limitations 
and  could  not  form  the  basis  of  actual  or 
punitive  damage  awards  and  (2)  post-judg- 
ment interest  could  not  accrue  against  the 
state  until  after  the  appeals  were  completed. 
Upholding  the  determination  on  liability,  it 
reversed  the  award  of  damages  and  returned 
the  case  to  the  trial  court  for  recalculation 
of  damages  based  on  its  opinion. 

In  a 94-page  judgment  strongly  criticiz- 
ing the  Attorney  General’s  office,  the  trial 
court  ordered  the  state  and  Taylor  to  each  pay 
$150,000  in  general  damages  and  Tanouye 
to  pay  $10,000.  It  awarded  $7,500.00  in  at- 
torney fees  for  the  state’s  discovery  abuse, 
ordered  the  state’s  attorney  to  pay  a $150 
sanction  to  a charity  of  defendant’s  choice, 
and  awarded  Kimberly  reasonable  attorney 
fees,  estimated  at  $500,000. 

Carl  Varady,  Kimberly’s  attorney, 
noted  the  absurdity  of  the  state  employing 
a guard  known  to  have  previously  used 
cocaine  while  in  uniform  and  who  had 
sexually  assaulted  several  women. 

“It  is  even  more  offensive  that  the 
state,  the  supervisory  employees  and  the 
deputy  attorney  general  assigned  to  this 
case  attempted  to  cover  up  the  abuse,” 
Varady  said. 

Offensive  indeed,  and  typical  too. 
See:  Kimberly  v.  State , 116  P.3d  7 (2005) 
(Supreme  Court  opinion).  Additional 
source:  Honolulu  Advertiser.  FJ 
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Virginia  Parole  Rate  Plummets  Despite  Thousands  of  Eligible  Parolees 

by  John  E.  Dannenberg 


Politics  in  Virginia  have  trumped 
reason  when  it  comes  to  re- 
leasing eligible  offenders  on  parole. 
Notwithstanding  examples  of  success- 
ful reintegration  into  society  after  such 
prisoners  are  released,  political  pressure 
has  driven  the  parole  board’s  grant  rate 
down  from  40%  to  5.6%.  It  also  drove 
previous  parole  board  members  into  the 
unemployment  lines. 

In  2001,  the  board  released  prisoners 
Joseph  N.  Martin  and  Floyd  R.  Honesty. 
Martin,  an  insurance  agent,  had  been 
convicted  in  1979  for  murdering  a client 
and  his  fiancee  in  order  to  collect  on  a 
policy.  Both  Martin  and  Honesty  are 
doing  well  now,  seven  years  later.  None- 
theless, their  release  generated  significant 
negative  publicity  for  state  officials  from 
the  governor  down. 

Another  parolee,  James  Albert 
Steele  III,  was  a failure.  Just  months 
after  he  was  paroled  in  1990,  he  mur- 
dered a preacher  he  had  befriended.  The 
public  relations  fallout  from  that  crime 
sparked  the  election  of  a new  governor, 
George  Allen,  and  led  to  the  end  of 
parole  in  Virginia  for  crimes  committed 
after  1995. 

Later,  following  the  release  of  Mar- 
tin and  Honesty  in  2001,  then-Governor 
Mark  Warner  asked  all  of  the  parole  board 
members  to  resign  and  cut  the  board  from 
five  full-time  members  to  three,  plus  two 
part-time.  The  new  board  quickly  earned 
a reputation  as  a “no  parole”  board,  as 


the  parole  approval  rate  dropped  to  a mi- 
serly 5.6%  in  2006.  Yet  9,000  of  Virginia’s 
36,000  prisoners  are  still  eligible  for  parole 
under  the  laws  that  were  in  effect  when 
they  were  sentenced. 

Formerly,  a prisoner  with  multiple 
life  terms  could  be  eligible  for  parole 
after  serving  13  years.  “Life”  now  means 
life,  and  whereas  non-life  sentenced  pris- 
oners could  once  expect  to  be  paroled 
after  doing  1/5  of  their  term,  current  law 
require  prisoners  to  serve  85%  of  their 
sentences. 

The  resulting  logjam  created  by  the 
reduced  parole  rate,  coupled  with  daily 
new  arrivals  in  the  state’s  overburdened 
prison  system,  means  Virginia  will  have 
to  construct  one  new  prison  a year  for  the 
foreseeable  future  to  maintain  needed  bed 
space.  Each  facility  is  estimated  to  cost 
$100  million  to  build  and  $25  million  a 
year  to  operate. 

Ominously,  between  2002  and  2006 
the  number  of  technical  parole  violators 
grew  by  a staggering  41%,  which  further 
added  to  a swelling  prison  population. 
This  smacks  of  an  attempt  by  parole 
authorities  to  boost  the  job  security  of 
corrections  officials  by  keeping  the  state’s 
prison  system  at  full  capacity. 

Virginia’s  parole  board  increasingly 
looks  just  at  the  commitment  offense,  not 
at  any  rehabilitation  achieved  in  prison. 
“The  board  looks  at  all  of  the  factors, 
but  the  nature  of  the  crime  is  the  most 
significant  one,”  acknowledged  parole 


board  chairwoman  Helen  F.  Fahey. 

Evans  D.  Hopkins,  a repeat  offender 
who  served  16  years  for  armed  robbery 
and  was  paroled  in  1997,  became  an  ac- 
complished writer  while  incarcerated  (he 
is  the  author  of  Life  After  Life).  Hopkins 
said  if  the  board  members  had  only  looked 
at  his  criminal  record,  as  is  their  current 
practice,  “then  I wouldn’t  be  contributing 
to  society  today.  These  guys  [in  prison] 
are  still  trying  and  still  working  hard,  but 
they  are  locked  into  a system  where  they 
aren’t  even  given  consideration....  They 
lose  all  hope.” 

Which,  from  the  standpoint  of 
Virginia’s  no-parole  board,  may  be  the 
message  they  want  to  convey.  FJ 

Sources:  Richmond  Times- Dispatch,  wwvr. 
wcav.  tv 
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Houston  District  Attorney  Caught  in  E-mail  Scandal, 
Resigns,  Held  in  Contempt 


Racist  jokes,  sexually  explicit  pho- 
tos, love  notes  to  his  mistress  and 
evidence  of  improper  political  campaigning 
were  found  in  the  e-mail  account  of  former 
Harris  County  (Houston,  Texas)  District 
Attorney  Charles  “Chuck”  Rosenthal,  Jr. 
Nevertheless,  even  that  was  not  enough  to 
convince  him  that  he  should  step  down.  It 
was  only  after  it  was  disclosed  that  he  had 
deleted  over  2,500  e-mails  in  defiance  of 
a federal  court  subpoena,  was  accused  of 
incompetency,  and  claimed  he  was  under 
the  influence  of  medication  that  Rosenthal 
called  it  quits.  He  resigned  in  February 
2008,  citing  medical  and  personal  reasons. 
He  was  then  held  in  contempt  of  court  and 
fined  $18,900. 

The  implosion  of  Rosenthal’s  career 
began  six  years  ago,  in  a Houston  barrio. 
On  January  4,  2002,  narcotics  officers 
Preston  Foose,  Dan  Shattuck,  John 
Palermo  and  Sgt.  Alex  Rocha  besieged 
the  residents  of  a house  on  Shady  Park 
Drive  while  serving  a search  warrant.  The 
officers  placed  several  children  who  were 
living  at  the  house  on  the  porch  in  the 
cold,  with  no  coats  or  shoes. 

As  neighbors  watched  the  bust,  Mada- 
lyn  Valdez,  whose  grandchildren  were 
among  the  group  on  the  porch,  asked  Sean 
Ibarra,  who  lived  next  door,  to  photograph 
the  officers’  actions.  When  one  of  the  depu- 
ties noticed  Ibarra  taking  pictures,  he  first 
ordered  him  to  stop  and  then  attempted 
to  confiscate  the  camera.  Ibarra  gave  the 
camera  to  Valdez  and  sent  her  inside  his 
house.  Ibarra  claimed  the  officer  nearly 
knocked  him  unconscious  in  an  effort  to 
get  inside  and  take  the  camera. 

At  this  point  Erik  Ibarra,  Sean’s 
brother,  began  to  videotape  the  confronta- 
tion. Before  it  was  over  the  task  force  had 
invaded  the  Ibarras’  home  and  confiscated 
both  cameras;  during  the  incident  the 
deputies  drew  their  guns  and  threatened  to 
shoot  one  of  the  brothers.  Both  Erik  and 
Sean  were  arrested  on  charges  of  resisting 
arrest  and  evading  detention,  but  were 
acquitted  at  trial  by  separate  juries.  The 
cameras  that  had  been  seized  by  the  depu- 
ties were  eventually  returned,  but  one  was 
damaged  with  the  film  destroyed  while  the 
other  was  missing  its  memory  stick. 

The  Ibarras  filed  a lawsuit  against 
the  deputies,  the  sheriff’s  department  and 


by  Gary  Hunter 

Sheriff  Tommy  Thomas  for  civil  rights 
violations.  The  suit,  which  was  removed 
to  federal  court,  claimed  that  the  sheriff’s 
department  had  an  “established  custom” 
of  seizing  film  and  photos  that  could  in- 
criminate its  employees.  “When  a police 
officer  walks  into  court  wearing  that  uni- 
form, people  tend  to  believe  them,”  said 
the  Ibarras’  attorney,  Lloyd  Kelley.  “When 
you  bring  in  a photograph  or  a videotape, 
it’s  not  just  their  word  against  a regular 
citizen’s  - suddenly,  we  have  unimpeachable 
evidence.  That’s  what  they  don’t  want.” 

The  county  raised  a defense  of  quali- 
fied immunity  on  behalf  of  the  officers, 
which  was  denied  by  the  court.  “The  act 
of  taking  photographs  in  and  of  itself 
is  an  innocent  act  protected  by  the  First 
Amendment  of  the  Constitution,”  said 
U.S.  District  Court  Judge  Kenneth  M. 
Hoyt,  who  presided  over  the  case.  The 
court  also  concluded  that  the  sheriff’s 
deputies  may  have  violated  the  Ibarras’ 
Fourth  Amendment  rights. 

On  appeal,  the  Fifth  Circuit  Court 
of  Appeals  granted  qualified  immunity  to 
several  of  the  officers  but  determined  that 
Foose  was  not  protected  from  the  Ibarras’ 
claims  of  constitutional  violations.  The 
case  was  affirmed  in  part,  reversed  in  part 
and  remanded  for  further  proceedings. 
See:  Ibarra  v.  Harris  County , 243  Fed. 
Appx.  830  (5th  Cir.  2007)  (unpublished). 

When  one  of  the  deputies  in  the  case 
asserted  that  the  Ibarras  had  been  arrested 
based  on  instructions  from  the  District 
Attorney,  Kelley  subpoenaed  documents 
and  e-mails  from  the  DA’s  office.  Rosen- 
thal and  Harris  County  prosecutor  Sally 
Ring  were  deposed  as  witnesses,  and  Ring 
denied  that  any  action  against  the  Ibar- 
ras had  been  ordered  by  the  DA.  Despite 
the  subpoena  and  a federal  court  order, 
Rosenthal  began  deleting  thousands  of 
e-mails  from  his  office  account. 

Regardless,  other  e-mails  were  pro- 
duced during  discovery,  and  due  to  an 
error  were  unsealed  by  the  court.  Some 
which  were  initially  made  public  included 
romantic  messages  that  Rosenthal  had 
sent  to  his  executive  secretary,  Kerry 
Stevens.  Rosenthal,  who  is  married,  was 
quoted  as  saying,  “The  very  next  time  I see 
you,  I want  to  kiss  you  behind  your  right 
ear.”  In  another  message  he  tells  her,  “Bet 


I could  make  you  sleep.” 

The  e-mails  also  included  pornogra- 
phy and  several  racist  jokes,  including  one 
with  a picture  of  a black  man  sprawled 
on  a sidewalk  unconscious,  next  to  water- 
melon peels  and  an  empty  fried  chicken 
bucket.  The  picture  was  captioned  “Fatal 
Overdose.”  Another  joke  compared  for- 
mer president  Bill  Clinton  to  a black  man, 
saying  he  smoked  marijuana,  played  a 
saxophone  and  drew  a government  check. 
Other  e-mails  indicated  that  Rosenthal 
may  have  used  county  facilities  for  politi- 
cal campaigning. 

“I  deeply  regret  having  said  those 
things,”  Rosenthal  backpeddled  in  a pub- 
lic statement.  “This  event  has  served  as 
a wake-up  call  to  me  to  get  my  house  in 
order  both  literally  and  figuratively.” 

It  wasn’t  long  before  Harris  County 
Judge  Ed  Emmett  was  calling  for  Rosen- 
thal’s resignation.  “I  would  hate  for  one 
person’s  actions  and  lack  of  judgment 
to  take  down  the  entire  office,”  Emmett 
said. 

District  Clerk  Charles  Bacarisse 
also  demanded  Rosenthal’s  immediate 
removal,  stating,  “He  has  lost  both  the 
public  trust  and  the  moral  authority 
required  to  serve  effectively  as  district 
attorney  of  Harris  County.”  This  was  an 
extremely  damaging  statement,  given  that 
Rosenthal  had  always  claimed  the  moral 
high  ground.  He  was  known  to  refer  to  the 
death  penalty  as  a “biblical  proposition,” 
and  sported  a bracelet  that  read  “What 
Would  Jesus  Do?” 

Rosenthal’s  tenure  was  hardly  free  from 
controversy.  Shortly  after  the  Oklahoma 
City  bombing  he  set  off  firecrackers  in  an 
office  stairwell.  He  had  accepted  a $2,500 
campaign  contribution  from  a company 
he  was  prosecuting.  In  1986,  he  allowed  a 
police  officer  to  impersonate  a defense  at- 
torney in  order  to  obtain  information  from 
a suspect  about  a kidnapping. 

His  most  famous  blunder  almost  re- 
sulted in  jail  time  for  contempt  of  court, 
when  he  violated  a gag  order  in  the  Andrea 
Yates  trial.  Yates  was  being  prosecuted  for 
drowning  her  five  children.  After  the  judge 
ordered  attorneys  not  to  discuss  the  case, 
Rosenthal  appeared  on  the  nationally- 
syndicated  T.V.  show  60  Minutes  and  did 
just  that. 
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Rosenthal  came  under  recent  fire  in 
January  2008,  when  he  declined  to  pros- 
ecute indictments  handed  down  against 
Texas  Supreme  Court  Justice  David 
Medina  and  his  wife.  The  Medinas  were 
indicted  in  connection  with  a questionable 
fire  that  destroyed  their  home  and  a neigh- 
bor’s house  the  previous  year.  Rosenthal 
dismissed  the  charges,  citing  insufficient 
evidence,  which  raised  a furor  among  the 
grand  jurors. 

Rosenthal  was  also  known  for  his 
reticence  in  releasing  Josiah  Sutton,  a 
black  man  wrongfully  imprisoned  by  the 
DA’s  office.  Even  after  DNA  evidence 
had  cleared  Sutton,  Rosenthal  continued 
to  defend  the  white  victim’s  erroneous 
identification. 

Once  the  news  about  Rosenthal’s 
inappropriate  e-mails  broke,  there  was  no 
shortage  of  critics  among  Houston’s  legal 
professionals.  “Chuck  Rosenthal  is  an  ar- 
rogant individual  who  believes  that  he’s 
doing  God’s  work  so  he  can  do  anything 
and  get  away  with  it,”  stated  Houston 
attorney  Katherine  Scardino.  Prominent 
defense  attorney  Dick  DeGuerin  said 
Rosenthal’s  office  lacked  oversight,  lead- 
ership and  discipline.  The  state  Attorney 
General’s  office  began  removal  proceed- 
ings. Rosenthal,  like  his  predecessor,  John 
Holmes,  share  the  distinction  of  making 
Houston  the  death  penalty  capital  of 
America  by  seeking,  obtaining  and  carry- 
ing out  the  death  penalty  more  than  any 
other  jurisdiction  in  the  United  States. 

Despite  such  criticisms  Rosenthal 
refused  to  step  down,  claiming  “stupid- 
ity is  not  grounds”  to  remove  him  from 
office.  However,  when  he  faced  the  pos- 


sibility of  perjury  charges  for  statements 
he  made  in  a deposition  in  the  Ibarras 
case,  Rosenthal  blamed  medication  he 
was  taking  for  his  lapse  in  judgment.  Yet 
at  a high-level  staff  meeting  on  February 
5,  2008,  he  had  denied  any  use  of  pain- 
killers or  other  intoxicating  drugs.  This 
was  the  opening  that  Kelley,  the  Ibarras’ 
attorney,  needed. 

“If  Mr.  Rosenthal  is  alleging  as  a 
defense  for  his  acts  of  perjury  that  he  was 
intoxicated,  then  he  should  be  removed 
from  office,”  Kelly  said  in  a state  court 
lawsuit  that  sought  to  remove  Rosenthal 
from  office  due  to  “intoxication,  incom- 
petence or  official  misconduct.”  Ironically, 
Kelly  had  opposed  Rosenthal  in  an  elec- 
tion for  district  attorney,  and  lost.  On 
February  19,  2008,  the  same  day  that 
Kelly’s  removal  suit  was  filed,  Rosenthal 
abruptly  resigned. 

Rosenthal  had  been  on  the  board  of 
directors  for  the  National  District  Attor- 
neys Association.  He  was  a fixture  in  the 
Harris  County  DA’s  office  for  over  thirty 
years,  and  was  elected  to  the  top  prosecu- 
tor’s position  in  November  2000.  Since 
that  time  he  has  earned  the  distinction  of 
having  sent  more  men  to  death  row  than 
anyone  in  the  country,  and  more  men  to 
prison  than  any  other  district  attorney 
in  Texas. 

Yet  it  was  the  civil  lawsuit  filed  by  the 
Ibarras  that  proved  to  be  his  undoing. 
Harris  County  settled  the  Ibarras’  suit 
on  March  3,  2008,  ten  days  into  a jury 
trial,  for  $1.7  million  plus  attorney’s  fees 
and  costs,  which  were  hotly  disputed.  The 
District  Court  chastised  the  county  for 
having  a “mindset  that  has  proven  imper- 


vious to  the  truth,”  and  awarded  attorney’s 
fees  of  $1,328,470  plus  $51,684  in  costs. 
See:  Ibarra  v.  Harris  County , U.S.D.C.  (D. 
Tex.),  Case  No.  4:04-cv-00186. 

After  Rosenthal  resigned  he  was  held 
in  contempt  of  court  by  Judge  Hoyt  as  a 
result  of  his  conduct  in  the  Ibarras  case. 
On  March  28,  2008,  the  court  issued  a 
finding  of  contempt  against  Rosenthal 
based  on  his  deletion  of  thousands  of 
e-mails  that  had  been  requested  in  discov- 
ery. “In  deleting  more  than  2,500  e-mails, 
Rosenthal  made  it  impossible  for  the 
Court  to  conclusively  determine  whether 
any  additional  relevant  documents  ex- 
isted,” Judge  Hoyt  stated. 

The  court  found  “several  areas  of 
contradictions  and  misrepresentations” 
in  Rosenthal’s  testimony,  and  termed 
his  conduct  “venomous  and  hostile  to 
the  judicial  process.”  Attorney  fees  of 
$18,900  were  awarded  against  Rosenthal 
for  his  contemptuous  conduct.  Rosen- 
thal’s lawyer,  Scott  A.  Durfee,  general 
counsel  for  Harris  County,  was  also  found 
in  contempt  for  his  actions  related  to 
discovery  violations  - actions  that  were 
“unprincipled  and  dilatory,  at  best,  con- 
stituting a deliberate  indifference  to  the 
Court’s  Orders  and  subpoena.”  Durfee 
was  ordered  to  pay  $5,000  of  the  sanction 
imposed  on  Rosenthal. 

Hopefully  Harris  County’s  new  dis- 
trict attorney,  Ken  Magidson,  will  be  less 
hypocritical  and  more  ethical  than  Rosen- 
thal. Or  at  least  more  discreet.  PI 

Sources:  Associated  Press , Houston 
Chronicle,  New  York  Times,  Texas  Lawyer, 
law.  com 
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Torture  Taxi:  On  the  Trail  of  the  CIA’s  Rendition  Flights , 
by  Trevor  Paglen  and  A.C.  Thompson. 

Melville  House  Publishing,  205  pages,  $23.00 


This  innocuous-looking  little  book 
tilts  at  some  pretty  fearsome 
windmills.  Kidnapping.  Murder.  Torture. 
Mind  you,  we’re  not  talking  about  the 
kind  of  stuff  that  goes  on  in  the  basement 
of  some  urban  psychopath.  We’re  talking 
about  crimes  that  are  being  approved  at 
the  highest  levels  of  the  U.S.  government. 
What  a scoop,  right? 

Actually,  no.  By  now  the  fact  that  the 
CIA  disappears  and  tortures  people  - even 
innocent  ones  - with  the  full  approval  of 
the  president  is  stale  news,  and  Torture 
Taxi  doesn’t  try  to  freshen  it  up.  What  the 
book  does  do  is  retell  the  breaking  of  that 
story  (the  “extraordinary  rendition”  story) 
as  if  it  were  a murder  mystery,  replete  with 
victims,  bad  guys  and  gumshoes.  The  cru- 
cial moment  comes  when  the  detectives,  as 
played  by  the  press,  are  handed  the  key  to 
the  extraordinary  rendition  riddle  by  an 
unlikely  bunch  of  folks  known  as  “plane- 
spotters.”  Planespotters  are  the  Deep 
Throat,  if  you  will,  of  the  Rendition-gate 
scandal.  First,  some  terminology. 

Extraordinary  rendition  is  a practice 
whereby  a team  of  CIA  operatives,  usually 
operating  on  foreign  soil,  illegally  captures 
a person  suspected  of  links  to  terrorism 
and  transports  him  to  a third  country 
puppet  (Egypt,  say)  where  U.S.  law  doesn’t 
apply  and  government-sanctioned  torture 
is  the  norm.  The  suspect  is  then  tortured 
in  order  to  extract  a “confession.”  Some- 
times the  torture  is  conducted  by  officials 
of  the  third  country,  but  more  often  it  is 
conducted  directly  by  the  CIA.  Sometimes 
the  suspect  is  actually  guilty  of  having 
links  to  terror;  other  times  he  is  not. 
Sometimes  he  survives  the  torture;  other 
times  not. 

The  CIA  seems  to  be  playing  a per- 
centage game  here:  So  long  as  a suspect 
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lives  long  enough  to  produce  information 
that  might  be  useful,  or  will  otherwise 
make  the  boss  look  good,  the  end  is  con- 
sidered to  have  justified  the  means.  This 
has  been  standard  counter-insurgency 
practice  for  at  least  sixty  years. 

President  Bush  and  his  cronies  have 
been  ardent  defenders  of  both  extraor- 
dinary rendition  and  torture  as  weapons 
in  the  GWAT  (Global  War  on  Terror). 
Of  course,  no  one  knows  what  the  actual 
trial-by-torture  success  rate  is,  since  that 
kind  of  information,  like  the  program 
itself,  is  strictly  hush-hush.  But  it’s  prob- 
ably about  the  same  as  that  of  the  Spanish 
Inquisition.  Which,  need  I remind  you,  we 
all  have  to  thank  for  winning  the  GWOW 
(Global  War  on  Witchcraft). 

Note:  The  non-existent  Iraqi  nuclear 
weapons  program  was  a hot  tip  provided 
by  Libyan  suspect  Ibn  al-Shaykh  al-Libi, 
who  coughed  up  information  about  the 
program  under  torture.  OK,  so  maybe  that 
one  didn’t  pan  out.  Remember  though,  it’s 
a percentage  game. 

* * * * 

Planespotting  is  a somewhat  quirky 
hobby  that  attracts  a small  but  dedicated 
band  of  international  enthusiasts.  Often 
armed  with  nothing  but  pens,  note  pads 
and  binoculars,  planespotters  hang  out  by 
airfields  and  jot  down  the  tail  numbers  of 
airplanes  they  spot  taking  off  and  land- 
ing. They  then  post  their  findings  online, 
allowing  anyone  with  Internet  access  to 
determine  where  almost  any  plane  is  (or 
has  been)  since  the  spotters  began  track- 
ing it. 

At  first  flush,  planespotting  wouldn’t 
seem  to  have  anything  to  do  with  the  CIA 
- until  you  consider  that  the  CIA  has  to 
use  civilian  aircraft  to  do  its  dirty  work  in 
foreign  countries.  In  the  months  after  9/11, 
planespotters  started  noticing  something 
fishy  about  a handful  of  civilian  planes 
they’d  been  tracking.  The  planes  were 
spotted  landing  at  small  airports  and 
military  airbases  known  to  be  favored 
by  the  CIA.  Then  the  planes  were  spot- 
ted in  unlikely  places  like  Romania  and 
Sweden.  They  were  spotted  yet  again  in 
torture  hotspots  like  Egypt,  Morocco  and 
Afghanistan.  Finally,  they  were  tracked  re- 


turning to  the  U.S.,  only  to  begin  another 
round  of  international  hopscotch. 

Bizarre  as  these  patterns  were,  they 
wouldn’t  have  raised  eyebrows  outside  the 
arcane  world  of  planespotting  but  for  the 
fact  that  they  corresponded  precisely  with 
the  itineraries  of  kidnap  victims  who  had 
been  whisked  off  the  streets  of  Milan, 
Stockholm,  New  York  and  elsewhere,  and 
dropped  into  CIA-run  torture  chambers 
on  the  other  side  of  the  world. 

After  several  torture  victims  who  had 
been  released  started  talking  to  the  press, 
the  planespotters  came  forward  with 
their  records  to  corroborate  the  victims’ 
accounts.  Caught  with  their  pants  down, 
government  officials  were  forced  to  admit 
that  the  U.S.  was,  in  fact,  kidnapping  and 
torturing  people.  Astonishingly  though, 
instead  of  acknowledging  any  wrongdo- 
ing, the  Bush  PR  machine,  led  by  the 
Justice  Department,  simply  shifted  gears 
and  defended  the  policy,  which  it  is  still 
doing  to  this  day. 

Torture  Taxi  does  a fair  job  of  cover- 
ing the  salient  points  of  the  extraordinary 
rendition  saga,  from  its  furtive  origins  in 
the  Clinton  era  to  its  establishment  as  a 
major  pillar  of  Bush  administration  anti- 
terror policy.  The  book  is  also  a good 
primer  on  the  legal  problems  surrounding 
torture,  namely  that  it  is  not  legal.  Ironi- 
cally, the  rendered  and  tortured  suspects 
can  never  be  indicted  or  brought  to  trial, 
since  their  “confessions”  are  worthless  as 
evidence  in  court. 

Paglen  and  Thompson  drag  the 
reader  down  the  occasional  blind  alley, 
wasting  time  exposing  low-level  CIA 
“dummy”  companies  and  leaving  never- 
to-be-returned  messages  at  the  offices  of 
CIA-linked  airlines.  Some  of  these  pages 
could  have  been  devoted  to  better  things. 
The  book  also  suffers  from  the  authors’ 
failure  to  reach  beneath  the  scandal  itself 
to  address  the  broader  moral  implications 
of  torture  as  official  policy. 

Though  perhaps  Torture  Taxi  pro- 
vides too  frail  a lance  to  tilt  at  the  heart 
of  the  torture  beast,  it  still  gets  a few  good 
jabs  in  here  and  there,  and  makes  for  a 
quick  and  engaging  mystery  story  - pro- 
vided you  don’t  think  too  much  about  the 
horror  that  lurks  behind  the  mystery. 
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Courts  Find  Ohio  Adam  Walsh  Act  Unconstitutional 


Cuyahoga  County  Judge  Ronald 
Suster  held  on  May  9,  2008  that 
Ohio’s  Adam  Walsh  Act  violates  the  ret- 
roactivity clause  of  the  Ohio  Constitution 
and  is  an  ex  post  facto  law. 

Ohio  has  maintained  a sex  offender 
registry  since  1963.  The  first  substantial 
revisions  to  the  registration  law  occurred 
in  1996;  under  the  1996  amendments, 
Ohio  sex  offenders  were  classified 
into  one  of  three  categories.  The  first 
category,  sexually  oriented  offender, 
encompassed  relatively  minor  sex  of- 
fenses such  as  voyeurism.  The  second 
two  categories,  habitual  offender  and 
sexual  predator,  were  reserved  for  more 
serious  crimes. 

Sex  offenders  were  subject  to  reg- 
istration and  verification  under  the 
law.  The  statute  required  offenders  to 
register  with  the  county  sheriff,  provid- 
ing at  a minimum  a current  home  and 
business  address,  plus  a photograph.  The 
frequency  of  verification  requirements 
depended  on  the  offender’s  classification. 
Sexually  oriented  offenders  were  required 
to  verify  their  current  home  address  an- 
nually for  ten  years,  habitual  offenders 
for  twenty  years,  and  sexual  predators 
for  life.  Sexual  predators,  however,  could 
request  a hearing  to  determine  if  they 
remained  a threat  to  the  community.  If 
the  court  found  they  were  not  a threat, 
the  verification  requirements  could  be 
removed. 

The  1996  law  further  imposed  a 
community  notification  requirement. 
Under  the  notification  provisions, 
sheriffs  were  ordered  to  inform  all  com- 
munity members  of  a sex  offender’s 
registration.  This  included  the  offender’s 
adjacent  neighbors,  local  law  enforce- 
ment agencies,  and  officials  involved 
with  the  safety  of  children  and  victims. 
The  1996  law  faced  much  scrutiny.  It 
was  initially  struck  down  by  an  appel- 
late court  but  later  revived  by  the  Ohio 
Supreme  Court,  which  found  the  statute 
was  neither  “impermissibly  retroactive 
nor  an  ex  post  facto  law.”  State  v.  Cook , 
83  Ohio  St. 3d  404,  700  N.E.2d  570  (Ohio, 
1998),  cert,  denied. 

In  2001  and  2003,  the  Ohio  legis- 
lature amended  the  registration  statute 
again.  Among  the  amendments  was  the 
removal  of  a sexual  predator’s  ability  to 
obtain  a hearing  regarding  future  danger- 
ousness; the  barring  of  sexually  oriented 
offenders  from  living  within  1,000  feet  of 
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a school;  the  granting  to  landlords  and 
municipalities  the  right  to  seek  injunc- 
tive relief  against  offenders  living  in  the 
1,000-foot  zone;  and  the  creation  of  a 
sex  offender  internet  database  accessible 
to  the  public. 

In  2006,  Congress  enacted  the  Adam 
Walsh  Act  (named  after  the  slain  son 
of  America  s Most  Wanted  host  John 
Walsh).  The  Adam  Walsh  Act  required 
states  to  pass  similar  laws  or  face  a 10 
percent  reduction  in  federal  funds  for  law 
enforcement  programs.  Ohio,  like  most 
other  states,  complied  with  the  mandate 
by  enacting  the  Ohio  Adam  Walsh  Act 
of  2007. 

Ohio’s  Adam  Walsh  Act  mandated 
reclassifications  for  sex  offenders,  ex- 
tended the  length  of  time  for  registration, 
heightened  community  notification 
requirements,  and  prohibited  offenders 
from  living  within  1,000  feet  of  a school, 
pre-school  or  child  day  care  center.  The 
Act  also  authorized  landlords  to  termi- 
nate rental  agreements,  and  permitted 
property  owners  and  other  officials  to 
obtain  injunctive  relief  to  force  offend- 
ers living  within  1,000  feet  of  a school  to 
move  out. 

Tremaine  Evans,  a sex  offender  con- 
victed in  2003,  sought  an  order  enjoining 
enforcement  of  Ohio’s  Adam  Walsh 
Act.  Evans  argued  that  the  law  violated 
the  state  Constitution’s  retroactivity 
clause  and  constituted  an  ex  post  facto 
law  under  the  U.S.  Constitution.  Judge 
Suster  of  the  Cuyahoga  County  Court 
of  Common  Pleas  agreed.  The  Act  was 
designed  to  punish  and  further  ostracize 
sex  offenders,  the  court  found,  and  such 
a law  could  not  be  applied  retroactively. 
Accordingly,  the  court  enjoined  the  ap- 
plication of  the  Act  as  to  Evans.  See: 
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Evans  v.  State  of  Ohio , Cuyahoga  County 
Court  of  Common  Pleas,  Case  No. 
CV-08-64679.  The  ruling  is  available  on 
PLN’s  website. 

State  officials  who  thought  the  ruling 
was  an  anomaly  must  have  been  disap- 
pointed when  another  Ohio  court  reached 
the  same  conclusion.  On  August  1 1 , 2008, 
in  a suit  filed  by  registered  sex  offender 
William  Sigler,  Richland  County  Com- 
mon Pleas  Judge  James  DeWeese  found 
that  the  Adam  Walsh  Act’s  retroactive 
reclassifications  constituted  an  ex  post 
facto  violation.  Sigler  successfully  argued 
to  restore  his  least-serious  classification 
as  a sexually  oriented  offender,  after  he 
had  been  reclassified  as  a sexual  preda- 
tor. See:  Sigler  v.  State  of  Ohio , Richland 
County  Court  of  Common  Pleas,  Case 
No.  07-CV-1863. 

Hundreds  of  other  cases  have  been 
filed  over  the  reclassification  provisions 
of  the  state’s  Adam  Walsh  Act.  The  Ohio 
Supreme  Court  is  expected  to  eventually 
determine  the  constitutionality  of  the  Act 
as  it  relates  to  retroactivity. 

Sources:  News  Journal,  www.10tv.com 
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Prison  Legal  News  Prevails  in  Tennessee 
Public  Records  Suit  Against  CCA 


In  2002,  the  Tennessee  Supreme 
Court  ruled  that  a private  company 
which  performed  services  that  were  “func- 
tionally equivalent”  to  those  provided  by 
a public  agency  had  to  comply  with  the 
state’s  Public  Records  Act,  T.C.A.  § 10- 
7-501,  et  seq.  See:  Memphis  Publishing 
Company  v.  Cherokee  Children  & Family 
Services,  Inc. , 87  S.W.3d  67  (Tenn.  2002). 

This  ruling  was  not  tested  against  the 
nation’s  largest  private  prison  company, 
Nashville-based  Corrections  Corp.  of 
America  (CCA),  until  CCA  officials  re- 
fused to  produce  public  records  requested 
by  PLN  associate  editor  Alex  Friedmann 
in  April  2007. 

PLN  had  asked  for  records  related  to 
successful  litigation  against  CCA,  includ- 
ing verdicts,  settlements  and  judgments, 
as  well  as  “reports,  audits,  investigations 
or  other  similar  documents  which  found 
...  that  CCA  did  not  comply  with  one  or 
more  terms  of  its  contracts”  with  govern- 
ment agencies. 

After  CCA  declined  to  produce 
the  requested  records,  PLN  filed  suit  in 
Davidson  County  Chancery  Court  on 
May  19,  2008,  seeking  to  force  CCA  to 
comply  with  the  state’s  Public  Records 
Act  pursuant  to  the  ruling  in  Cherokee. 
“Public  agencies  cannot  contract  away 
the  public’s  ability  to  review  records  that 
otherwise  would  be  publicly  accessible 
under  the  state’s  open  records  law.  The 
public’s  right  to  know  is  not  delegable  to 
private  corporations,”  said  PLN  editor 
Paul  Wright. 

Chancellor  Claudia  Bonnyman  ruled 
in  PLNs  favor  on  July  29,  2008  following 
an  evidentiary  hearing.  The  court  found 
that  CCA’s  operation  of  prisons  and  jails 
on  behalf  of  government  agencies  meant 
the  company  performed  a “function- 
ally equivalent”  public  service  within  the 
meaning  of  Cherokee , and  thus  had  to 
comply  with  public  records  requests. 

The  court  rejected  CCA’s  argument 
that  it  did  not  receive  “funding”  from 
the  state  but  merely  received  contractual 
payments  for  services  rendered.  The  court 
also  rejected  CCA’s  position  that  the  firm 
only  received  about  10  percent  of  its  in- 
come from  public  agencies  in  Tennessee. 
As  PLNs  attorney  pointed  out,  almost 
all  of  CCA’s  income  was  derived  from 
government  sources  through  taxpayer 
funds,  including  100%  of  its  operations 


in  Tennessee.  The  records  that  PLN  had 
requested  related  solely  to  the  company’s 
Tennessee  facilities. 

With  several  limited  exceptions, 
Chancellor  Bonnyman  held  that  CCA 
must  produce  the  requested  records 
- including  verdicts,  settlements  and 
damage  awards  in  lawsuits  filed  against 
the  company  that  were  not  sealed  by 
court  order.  “CCA  has  fought  tooth  and 
nail  to  prevent  the  media  and  members 


In  December,  2007,  the  New  York 
State  Supreme  Court  (this  is  a 
trial  level  court)  held  that  the  New  York 
Department  of  Corrections’  (NYDOC) 
policy  of  contracting  for  prisoner  collect 
telephone  calls,  which  resulted  in  a 60% 
kickback  to  NYDOC  from  the  telephone 
company,  did  not  violate  the  constitu- 
tional rights  of  the  recipients  of  those 
calls.  While  any  recovery  of  past  alleged 
overcharges  was  thus  blunted,  future  rates 
have  been  contained  by  a progressive  new 
New  York  state  law  (Corrections  Law  § 
623,  12007,  ch.  240,  § 2),  effective  April 
1,  2008,  that  bars  NYDOC  from  goug- 
ing prisoners’  families  with  charges  that 
exceed  the  reasonable  cost  of  establishing 
and  administering  its  telephone  system. 
This  ruling  comes  after  the  case  had  been 
remanded  to  the  trial  court  by  the  state 
Court  of  Appeals,  the  highest  court,  which 
had  reversed  a prior  dismissal  of  the  case. 
See:  Walton  v.  NY  DOCS , 863  N.E.2d 
1001  (NY  2007). 

Ivey  Walton  and  other  friends  and  rel- 
atives of  prisoners  in  NYDOC,  supported 
by  the  Office  of  the  Public  Defender  and 
New  York  State  Defenders  Association, 
sued  NYDOC  seeking  relief  from  alleged 
abusive  overcharging  by  NYDOC’s  pris- 
oner telephone  contractor  MCI  WorldCom 
Communications,  Inc.  (MCI)  for  calls 
from  prisoners.  NYDOC’s  contract,  which 
had  been  awarded  to  the  bidder  offering 
NYDOC  the  biggest  kickback,  provided 
for  MCI  to  pay  NYDOC  a “commission” 
of  57.5%  to  60%.  The  plaintiffs  sued  under 
a variety  of  constitutional  theories,  several 
of  which  survived  dismissal,  but  none  of 


of  the  public  from  obtaining  information 
about  the  company’s  operations,  and  has 
been  successful  until  now.  We  will  now 
be  able  to  see  what  they’ve  been  hiding,” 
said  Friedmann.  CCA  has  stated  it  will 
appeal  the  ruling. 

PLN  was  well  represented  by  Andy 
Clarke  of  the  Memphis  law  firm  of  Borod 
and  Kramer,  PC.  See:  Friedmann  v.  CCA, 
Chancery  Court  of  Davidson  County, 
Tennessee,  Case  No.  08-1105-1. 


which  were  ultimately  successful. 

Plaintiffs’  claim  that  the  contract 
violated  the  power  to  tax  was  rejected 
when  the  court  held  that  the  commission 
paid  by  MCI  to  NYDOC  did  not  legally 
amount  to  a tax. 

The  next  claim,  that  offering  only 
a single  telephone  provider  violated  the 
plaintiffs’  substantive  due  process  rights, 
was  denied  when  the  court  determined 
that  there  were  insufficient  facts  to  sustain 
an  infringement  on  the  plaintiffs’  rights  to 
either  freedom  of  speech  or  association. 

Plaintiffs’  equal  protection  claim, 
that  they  were  being  charged  a higher 
rate  than  MCI  charged  other  customers, 
was  denied  when  the  court  ruled  that  the 
plaintiffs,  as  recipients  of  prisoner  calls, 
were  not  similarly  situated  to  members 
of  the  public  at  large. 

Finally,  plaintiffs’  claim  of  violation 
of  their  Constitutional  free  speech  and 
association  rights  failed  because  while  the 
Constitution  has  been  found  to  provide 
guarantees  of  prisoners  and  non-prisoners 
to  communicate,  it  offers  no  guarantees 
regarding  the  expense  for  that  provision. 

Accordingly,  the  court  dismissed 
all  constitutional  claims  regarding  past 
overcharges,  while  noting  the  April  1 , 2008 
launch  of  the  new  statutory  limitation  on 
costs  that  may  be  passed  on  to  recipients 
of  prisoner  telephone  calls.  The  plaintiffs, 
represented  by  the  Center  for  Constitu- 
tional Rights,  has  filed  an  appeal.  See: 
Walton  v.  New  York  State  Department 
of  Correctional  Services,  NY  Supreme 
Court,  County  of  Albany,  Index  No.  01- 
04-ST4340.  FJ 
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TASER  International’s  Stock  Shocked  By 
$6.2  Million  Damages  Award 


The  stock  of  TASER  Interna- 
tional, Inc.  tanked  by  11%  to 
$6.13  per  share  on  June  9,  2008  when 
three  days  earlier  a federal  jury  in  San 
Jose,  California  awarded  $6.2  million  in 
a wrongful  death  suit  to  the  family  of  a 
fatally  shocked  prisoner.  TASER  spokes- 
man Steve  Tuttle  said  it  plans  to  appeal 
the  verdict. 

Scottsdale,  Arizona  based  TASER 
manufactures  50,000  volt  stun  guns  for 
sale  to  police  departments  to  use  in  lieu 
of  bullets  as  “less  lethal”  weapons.  But 
the  irony  of  the  concept  “less  lethal”  is 
on  a par  with  that  of  “partially  preg- 
nant.” It  makes  precious  little  difference 
to  the  deceased  victim  if  he  is  slain  by  a 
police  bullet  or  a Taser.  While  TASER 
touts  its  stun  guns  as  safe,  the  statistics 
tell  otherwise.  Over  160  deaths  involv- 
ing Taser  shocks  by  police  have  left  civil 
rights  advocates  protesting  and  aggrieved 
families  suing.  TASER  has  proudly  touted 
its  record  of  having  survived  70  wrongful 
death  lawsuits  without  a verdict  against 
the  company.  But  many  of  those  cases 
were  “settled,”  meaning  payment  was 
made  without  admitting  liability. 

The  instant  case  involved  the  family 
of  Robert  Heston,  who  died  on  February 
19,  2005  after  Salinas,  California  police 
shocked  him  three  times  in  subduing 
him.  High  on  amphetamines,  Heston  was 
particularly  susceptible  to  a fatal  heart 
stoppage  by  the  electrical  conductive 
process  known  as  “acidosis.”  The  com- 
bination of  inebriation  and  tasering  is  a 
known  lethal  hazard.  The  problem  here,  a 
common  one,  is  that  the  tasering  officers 


by  John  E.  Dannenberg 

don’t  first  know  the  chemical  state  of  their 
prey  before  they  shocked  him. 

Heston’s  suit  alleged  excessive  force, 
failure  to  train  the  officers,  battery,  neg- 
ligence of  the  manufacturer  to  warn  its 
users  of  the  danger,  and  strict  product 
liability.  The  jury  found  for  plaintiffs 
solely  on  the  warning-negligence  claim. 
It  awarded  the  deceased’s  estate  $21,000 
in  compensatory  damages  plus  $200,000 
(against  TASER)  in  punitive  damages. 
For  Heston’s  parents,  the  jury  awarded  $1 
million  in  compensatory  damages  plus  $5 
million  in  punitive  damages. 

Importantly,  the  jury  specifically 
found  Heston’s  death  was  due  to  both  the 
causes  of  acidosis  from  his  own  inebria- 
tion and  “the  prolonged  deployment  of 
Taser  ECDs”  which  concurrently  caused 
the  fatal  cardiac  arrest.  It  held  TASER 
solely  liable,  absolving  the  Salinas  police 
department  of  any  blame.  Finally,  the 
jury  assigned  Heston  85%  comparative 
percentage  of  fault  and  TASER  15%. 

The  verdict  is  a 
potentially  bad  omen 
for  TASER  - which 
is  facing  36  similar 
lawsuits  - but  it  has 
not  stopped  them 
from  selling  their 
product  to  police. 

Nor  has  it  stopped 
police  killing  of  pris- 
oners and  detainees. 

During  the  same 
week  as  the  Heston 
verdict,  a 26-year- 
old  Brooklyn  man 


was  tasered  to  death  by  New  York’s  Suffolk 
County  Police  Department.  Toxicology 
reports  were  not  available  yet,  but  the 
suspect  was  reportedly  trying  to  swallow 
some  cocaine  at  the  time.  Ominously,  this 
death  occurred  one  day  before  thousands 
of  New  York  police  officers  were  to  begin 
carrying  stun  guns,  a decision  made  upon  a 
January  2008  recommendation  in  a report 
written  by  the  Rand  Corporation  for  the 
New  York  police,  notwithstanding  a New 
York  Civil  Liberties  Union  complaint  that 
police  decisions  to  use  guns  are  weighted 
towards  black  suspects. 

The  Heston  verdict  may  color  their 
thinking.  Heston’s  estate  was  represented 
by  attorney  John  Burton.  See:  Heston  v. 
City  of  Salinas , U.S.D.C.  (ND  CA),  Case 
No.  C 05-03658  JW.  The  verdict,  com- 
plaint and  other  documents  from  the  case 
are  posted  on  PLN’s  website.  P 

Other  sources:  Arizona  Republic,  Inter 
Press  Service 
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Michigan  Jail  Pays  $145,000  for  Vindictively  Exhibiting 
Naked  Detainees  in  Segregation  Cell 


Four  former  male  and  female  pre- 
trial detainees  sued  the  Saginaw 
County,  Michigan  jail  for  an  outrageous 
disciplinary  policy  that  forced  them  to  sit 
in  a segregation  cell  visible  to  passers-by  of 
both  sexes,  after  first  being  stripped  naked 
by  lecherous  guards.  On  March  20,  2008, 
a federal  jury  awarded  a total  of  $145,000 
in  damages  - an  amount  the  plaintiffs’  at- 
torney declared  a “victory  for  justice.” 

Each  of  the  four  detainees  had  been 
jailed  for  drunken  driving,  and  conceded 
they  had  aggravated  their  jailers.  Mark 
Starkweather,  31,  won  $50,000  at  trial. 
He  admitted  to  irritating  jail  guards  by 
repeatedly  asking  when  they  would  release 
him.  The  guards  responded  by  putting  him 
in  a segregation  cell  after  relieving  him  of 
all  his  clothes.  He  spent  the  night  naked  in 
the  filthy  cell,  being  observed  by  jail  staff 
and  trustees  of  both  sexes. 

Sue  Letterman,  55,  was  awarded 
$40,000  for  her  humiliating  experience  at 
the  jail.  She  had  committed  the  heinous 
act  of  throwing  a roll  of  toilet  paper  to  get 
the  guards’  attention  after  she  was  denied 
a phone  call  to  her  daughter.  Male  guards 
took  her  to  the  cold  and  dirty  segregation 
cell,  where  they  forced  her  to  disrobe  and 
spend  the  night  without  even  a blanket. 

Joshua  Fuller,  30,  received  $30,000. 
He  was  punished  by  three  guards  who 
ordered  him  to  strip  naked.  When  he  hesi- 
tated, they  maced  him,  forcibly  stripped 
him  and  put  him  in  the  segregation  “dis- 
play” cell.  Later,  when  they  asked  how 
he  was  doing,  he  said  “fine.”  One  guard 
replied,  “Good,  you  can  stay  in  longer.” 
His  offense  for  being  placed  naked  in 
segregation?  He  had  kicked  his  cell  door. 

Justin  Anderson,  29,  received  $25,000 
after  being  similarly  stripped  and  left 
without  a blanket  for  the  night  in  a seg- 
regation cell. 

The  complaint  alleged  that  as  pretrial 
detainees,  the  plaintiffs  were  “forced  to 
completely  disrobe  and  be  subjected  to 
viewing  by  male  and  female  officers  and 
male  and  female  jail  trustees ...  for  punitive, 
malicious,  gratuitous  or  personal  reasons.” 
The  number  of  complainants  demonstrat- 
ed that  the  unconstitutional  disciplinary 
procedure  amounted  to  a “policy”  or 
“custom,”  as  was  required  for  a civil  rights 
claim  against  the  county.  Moreover,  while 
naked  in  the  segregation  cell,  the  detainees 
were  constantly  on  video  monitors  for  the 


lurid  entertainment  of  jail  guards. 

The  plaintiffs’  constitutional  claims 
included  violation  of  their  rights  to  privacy, 
freedom  from  unreasonable  search  and  sei- 
zure, and  freedom  from  cruel  and  unusual 
punishment.  Tort  claims  included  infliction 
of  emotional  distress,  assault  and  battery, 
and  violation  of  Michigan’s  Elliott  Larson 
Civil  Rights  Act  (MCLA  37.2302(A),  MSA 
3.548(302)(A)).  Class  action  certification  in 
this  case  was  denied. 

The  plaintiffs,  represented  by  Flint 


As  part  of  a bizarre  medical  policy, 
the  California  Dept,  of  Correc- 
tions and  Rehabilitation  (CDCR)  has  for 
years  imposed  a rule  that  requires  women 
prisoners  who  apply  for  alternative  commu- 
nity incarceration  programs,  where  they  can 
live  with  their  infant  children,  to  remedy  any 
“pre-existing  health  problems”  before  they 
can  participate.  This  includes  decayed  teeth, 
for  which  the  only  timely  option  is  having 
them  pulled  by  prison  dentists. 

Even  though  alternative  community  pro- 
grams cost  taxpayers  far  less  than  for  regular 
prison  beds,  CDCR  is  not  providing  prompt 
dental  care  - a pound-foolish  decision  that 
requires  otherwise  qualified  candidates  for 
community  programs  to  disfigure  themselves 
by  having  their  teeth  removed  under  a policy 
known  as  “dental  clearance.” 

Relatively  few  women  prisoners  qualify 
for  the  community  incarceration  programs 
that  let  them  serve  their  sentences  with 
their  children.  Limitations  include  security 
and  legal  custody  concerns.  However,  after 
clearing  those  hurdles  prisoners  must  also 
pass  a CDCR  medical  screening  exam.  The 
resolution  of  “health  problems”  is  pitted 
against  the  women’s  desire  to  bond  with 
their  babies.  When  the  purported  health 
problem  is  bad  teeth,  many  mothers  eschew 
the  year-long  wait  for  restorative  dental 
work  in  favor  of  much  quicker  - but  dis- 
figuring - tooth  extractions. 

Rotting  teeth,  in  turn,  are  often  the 
result  of  lower  socio-economic  status 
women  suffering  from  combined  pre- 
prison effects  of  methamphetamine  use, 
poor  hygiene  and  unaffordable  dental 


attorney  Christopher  J.  Pianto,  also  asked 
for  injunctive  relief  barring  the  defendants 
from  future  improper  behavior.  On  June 
19, 2008,  the  Court  awarded  the  plaintiffs 
interest  on  the  $145,000  jury  award  in  an 
amount  to  be  calculated  pursuant  to  28 
U.S.C.  § 1961.  The  county  did  not  appeal 
the  jury  verdict.  See:  Rose  v.  Saginaw 
County , U.S.D.C.  (E.D.  Mich.),  Case  No. 
2:01-cv-10337-DML.PJ 

Additional  source:  Saginaw  News 


care.  They  thus  desperately  need  the 
drug  rehabilitation  and  skill-building 
courses  offered  in  the  alternative  com- 
munity programs.  Yet  when  they  get  into 
the  programs  by  having  their  teeth  pulled, 
the  resulting  disfigurement  only  worsens 
their  chances  of  success  upon  release,  as 
it  decreases  their  employability. 

In  April  2008,  state  Assemblywoman 
Sally  Lieber  introduced  Assembly  Bill  2877 
to  shorten  the  waiting  list  for  women  pris- 
oners who  need  to  have  their  teeth  repaired, 
calling  their  dilemma  “unconscionable.” 
Lieber  noted  that  despite  a requirement  for 
vastly  improved  dental  care  imposed  upon 
CDCR  through  litigation  ( Perez  v.  Tilton , 
U.S.D.C.,  N.D.  Cal.,  Case  No.  3:05-cv-5241 
[See:  PLN,  April  2007,  p.16]),  women’s 
prisons  were  relegated  to  the  bottom  of 
the  scheduled  improvement  plan. 

The  anguished  decision  by  women 
prisoners  to  abandon  their  teeth  rather 
than  their  children  is  chilling,  Lieber  stated, 
observing  that  some  women  were  having 
16-18  teeth  pulled  in  order  to  qualify  for 
the  alternative  community  programs. 
Lieber  was  sensitive  to  the  fact  that  such 
dental  disfigurements  greatly  diminished 
the  prisoners’  future  job  prospects. 

Sarina  Borg  was  faced  with  the  daunt- 
ing prospect  of  over  a year’s  wait  to  have 
her  decaying  teeth  fixed  by  prison  dentists. 
When  she  learned  that  she  otherwise  quali- 
fied to  live  with  her  infant  daughter,  she 
opted  to  have  four  teeth  pulled  so  she  could 
serve  the  remainder  of  her  sentence  with  her 
baby  in  the  East  Bay  Recovery  Project,  a 
dormitory-style  minimum  security  facility. 
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CDCR  officials  defended  the  policy,  say- 
ing the  same  health  screening  process  applies 
to  male  prisoners  to  qualify  for  community 
programs,  which  have  no  on-site  doctors  or 
dentists.  But  the  71  women  housed  in  three 
mother-child  community  facilities  are  more 
desperate  to  participate,  even  if  it  means 
having  their  teeth  pulled,  due  to  the  need  for 
mother-child  bonding.  Another  800  women 
prisoners  who  live  in  other  community  incar- 
ceration programs  are  also  affected. 

The  reality,  however,  is  that  the  gaps 
in  these  women’s  teeth  prove  more  prob- 
lematic when  trying  to  get  jobs  after  they 
are  released  than  the  gaps  in  their  employ- 
ment records  due  to  their  incarceration. 
“It’s  probably  almost  as  big  a deal  as  hav- 
ing a criminal  record,”  said  Allyson  West, 
director  of  California  Reentry  Program. 
“They’re  going  to  be  pigeonholed  because 
of  their  appearance.” 

Adding  to  this  problem  is  the  loss  of 
self-esteem  suffered  by  women  who  have 
lost  their  smiles  as  a result  of  tooth  extrac- 
tions. Borg  reported  that  she  had  three 
teeth  on  the  bottom  right  side  of  her  mouth 
removed,  and  now  finds  it  hard  to  chew. 
“Being  a woman,  I just  feel  degraded,  really 
bad,”  she  lamented.  Another  community 
program  prisoner,  31 -year-old  Michelle 
Filby,  hopes  to  have  the  gaps  from  her 
pulled  teeth  fixed  after  her  release,  assum- 
ing she  can  find  a good  job.  “I’d  rather  lose 
a tooth  than  not  have  my  baby,  so  to  me  it 
was  worth  it,”  she  said. 

Rachel  Roth,  an  independent  national 
expert  on  women  prisoners’  health  is- 
sues, called  the  CDCR’s  dental  clearance 
policy  “inhumane.”  Nor  is  the  problem 
insignificant.  California  prison  officials 
reported  that  9,000  teeth  are  extracted 
annually  from  the  state’s  12,000  women 
prisoners.Following  coverage  of  this  issue 
by  the  San  Jose  Mercury  News , the  CDCR 
quickly  backpedaled.  On  June  13,  2008, 
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the  dental  screening  policy  that  led  women 
prisoners  to  agree  to  tooth  extractions  so 
they  could  live  with  their  infant  children 
was  rescinded.  The  change  occurred  just 
days  after  a state  Senate  Rules  Committee 
hearing  to  confirm  Jeffrey  D.  Thompson 
as  CDCR’s  new  health  care  operations  di- 
rector was  delayed  due  to  concerns  about 
the  policy.  Senators  reportedly  called  the 
policy  “outrageous”  and  “terrible.” 

“I  want  to  make  it  absolutely  clear 
that  our  objective  here  is  to  ensure  that 


1 wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

~J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


dental  is  not  a barrier  to  accessing  these 
programs,”  Thompson  stated.  The  moth- 
er-child program  and  another  community 
program  for  women  prisoners  will  no 
longer  require  dental  clearances. 

Assemblywoman  Lieber  said  the  policy 
change  “brought  tears  to  [her]  eyes”  to  know 
that  women  prisoners  would  no  longer  have 
to  sacrifice  their  teeth  to  have  the  opportu- 
nity to  be  with  their  children. 

Source:  San  Jose  Mercury  News 


"PrisonCalls  is  an  exceptional  company, 
not  only  in  the  service  it  provides,  but 
also  in  the  personnel.  Finding  the 
answers  to  any  of  my  questions  or 
concerns  has  only  been  a phone  call 
away.  Since  the  time  we  signed  up 
with  them  we  have  saved  roughly 
$300  a month  on  telephone  bills." 

~J.  Sax,  KS 

"I  wouldn't  hesitate  for  one  minute  to 
give  your  name  and  number  to  any- 
one I know  who  might  be  in  need  of 
your  wonderful  service." 

~ C.  Cooper,  MA 


When  you  want  to  save  on  your  inmate's  calls,  call 
the  leader  in  discounted  inmate  calls:  PrisonCallsOnline! 
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Jail  Prisoners  Get  Rapid  HIV  Tests 


A relatively  new  rapid  HIV  test 
has  been  used  on  over  31,000 
jail  prisoners  in  four  different  states.  The 
testing  was  made  possible  by  grants  from 
the  Centers  for  Disease  Control  (CDC). 

The  grants  were  part  of  a project 
to  expand  the  use  of  HIV  tests  to  jail 
prisoners  nationwide,  with  the  goal  of 
identifying  and  preventing  HIV  infec- 
tions. It  is  estimated  that  25  percent  of  all 
people  infected  with  HIV  will  eventually 
pass  through  a jail  or  prison,  and  that  25 
percent  of  people  infected  do  not  know 
they  have  the  disease. 

The  CDC-funded  study  ran  from 
January  2004  to  March  2006  and  involved 
testing  male  and  female  prisoners  at  jails 
in  Florida,  New  York,  Louisiana  and  Wis- 
consin. The  study  participants  received  the 
OraQuick  rapid  HIV  test,  which  provides 
results  in  about  20  minutes.  Traditional 
blood  tests  can  take  weeks.  For  jail  prison- 
ers who  remain  in  custody  for  very  short 
periods  of  time,  the  rapid  tests  are  seen  as 
more  practical  and  effective.  Participation 
by  prisoners  was  said  to  be  voluntary  and 
required  written  informed  consent. 

Among  the  four  pilot  states,  Wiscon- 
sin had  the  lowest  prevalence  of  positive 
HIV  test  results.  Nationwide  it  is  esti- 
mated that  0.6  percent  of  the  population 
has  HIV/AIDS,  according  to  the  Kaiser 
Family  Foundation.  It  is  projected  there 
are  40,000  new  HIV  infections  in  the  U.S. 
each  year.  Wisconsin  reported  a positive 
rate  of  .27  percent  among  the  prisoners 
tested,  compared  to  an  average  1 . 1 percent 
at  the  other  test  sites. 

As  a selected  site,  the  Wisconsin  Divi- 
sion of  Public  Health  received  a $389,000 
grant  from  the  CDC  to  test  4,500  prison- 
ers at  the  Milwaukee  House  of  Correction 
and  Rock  County  Jail.  To  conduct  the  test- 
ing the  state  hired  STD  Specialties,  which 
also  performs  traditional  HIV  tests.  As  an 
outside  entity  it  can  provide  services  to 
infected  prisoners  after  their  release. 

“That  was  the  driving  force  for  using 
a community-based  group  for  testing,” 
said  Miche  Lianas,  a coordinator  of 
Wisconsin’s  HIV/AIDS  program.  “This 
staff  had  much  more  flexibility  for  being 
able  to  work  outside  the  facility.”  Wis- 
consin jail  prisoners  who  tested  positive 
were  referred  to  community  healthcare 
agencies,  and  given  $50  upon  release  to 
cover  transportation  to  those  agencies  for 
follow-up  treatment. 

While  the  CDC’s  multi-state  project 


utilized  rapid  HIV  tests,  which  were  first  ap- 
proved by  the  FDA  in  2002,  such  tests  were 
already  in  use  at  other  correctional  facilities. 
For  example,  they  have  been  used  at  New 
York  City  jails  since  January  2004.  Beginning 
in  December  2006,  the  Palm  Beach  County, 
Florida  jail  began  using  an  oral  fluid  (saliva) 
version  of  the  OraQuick  test  as  part  of  a joint 
effort  involving  the  county  health  department 
and  the  jail’s  medical  provider,  Armor  Cor- 
rectional Health  Care. 

The  CDC  study  did  not  examine  the 
effectiveness  or  accuracy  of  the  OraQuick 
rapid  HIV  test.  In  June  2008  it  was  re- 


ported that  the  New  York  City  Health 
Department  had  discontinued  using  the 
oral  fluid  version  of  the  OraQuick  test, 
following  unusually  high  false  positive 
results  in  late  2005  and  again  from  Nov. 
2007  to  April  2008.  The  high  number  of 
false  positives  occurred  in  oral  rapid  HIV 
tests,  not  in  finger-stick  (blood)  versions 
of  the  test. 

Sources:  Journal  Sentinel , Morbidity  and 
Mortality  Weekly  Report  ( June  20,  2008 ), 
New  York  Times,  Palm  Beach  Post,  www. 
cdc.gov 


Harris  County,  Texas  Sends  600  Jail 
Prisoners  to  Private  Pen  in  Louisiana 


In  December  2007,  Harris  County, 
Texas  officials  announced  they 
were  sending  an  additional  200  jail 
prisoners  - 1 80  of  them  women  - to  a pri- 
vately-run prison  in  northeast  Louisiana. 
This  brings  the  total  number  of  Harris 
County  prisoners  incarcerated  at  the  West 
Carroll  Detention  Center  (WCDC)  in 
Epps,  Louisiana  to  600.  WCDC  is  owned 
and  operated  by  Emerald  Correctional 
Management. 

Harris  County,  which  includes  the 
City  of  Houston,  has  a history  of  failing 
inspections  by  the  Texas  Commission  on 
Jail  Standards  (TCJS)  due  to  overcrowd- 
ing and  staffing  issues.  The  Harris  County 
Jail  has  failed  every  inspection  since  2004, 
but  finally  passed  an  inspection  in  May 
2007,  shortly  before  shipping  400  prison- 
ers to  WCDC. 

The  county  is  also  concerned  about 
intervention  from  the  U.S.  Dept,  of  Justice 
(DOJ).  It  was  reported  in  March  2008  that 
the  DOJ  had  notified  county  officials  that 
the  jail  was  under  investigation,  with  a fo- 
cus on  “protection  of  inmates  from  harm, 
environmental  conditions,  and  inmate 
medical  and  mental  health  care.” 

The  Harris  County  jail  system  houses 
around  11,000  prisoners  - 1,600  over 
capacity  - and  has  received  permission 
from  the  TCJS  to  use  2,000  “variance 
beds”  (metal  frame  cots)  to  accommodate 
overcrowding. 

So  why  did  county  officials  opt  to 
export  prisoners  to  Louisiana?  It  would 
cost  more  to  house  them  at  the  local  jail 
and  pay  deputies  overtime,  according  to 
Harris  County  Judge  Ed  Emmett.  The 
Sheriff’s  Department  paid  about  $28  mil- 


lion in  overtime  in  fiscal  year  2007,  stated 
Chief  Deputy  Mike  Smith.  The  county  is 
paying  Emerald  $38  per  prisoner  per  day, 
or  around  $9  million  annually.  Smith  said 
it  would  cost  an  additional  $5  per  prisoner 
per  day  to  incarcerate  them  locally. 

“And  certainly,  if  we  brought  all  those 
people  back  from  Louisiana,  we’d  be  out 
of  compliance  [due  to  overcrowding],” 
said  Smith.  He  extolled  the  virtues  of 
WCDC,  noting  that  surprise  inspections 
were  being  conducted  monthly.  “We  in- 
terview inmates.  We  sample  the  food.  We 
look  at  disciplinary  records,”  Smith  said. 
“It’s  a well-run  operation.  If  we  didn’t  like 
it,  we’d  find  someplace  else.” 

However,  not  taken  into  account  is 
the  cost  to  the  exported  prisoners,  who 
are  removed  from  their  families,  faced 
with  expensive  long  distance  phone  calls 
to  maintain  ties  with  their  loved  ones.  The 
transferred  prisoners  are  serving  state  jail 
sentences  of  two  years  or  less. 

In  November  2007,  Harris  County 
voters  defeated  a $195  million  bond 
proposal  for  construction  of  a 2,500-bed 
jail,  booking  center  and  prisoner  mental 
health  facility.  As  a result,  local  residents 
are  now  paying  millions  of  dollars  to  a pri- 
vate prison  firm  to  house  excess  prisoners 
out-of-state.  And  that  cost  is  expected  to 
rise:  In  May  2008,  the  Houston  Chronicle 
reported  that  the  Harris  County  Sheriff’s 
Department  had  received  permission  to 
transfer  an  additional  1,130  prisoners 
to  WCDC,  at  an  annual  cost  of  $15.5 
million. 

To  quote  County  Commissioner 
Sylvia  Garcia,  that  is  a “lot  of  money  for 
short-term  solutions.”  A new  1,100-bed 
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jail  is  scheduled  to  open  in  Harris  County 
in  2009,  which  may  eliminate  the  need  to 
export  prisoners.  Of  course,  reforms  that 
would  reduce  the  jail  population  such  as 


allowing  prisoners  release  on  bond  pend- 
ing trial,  prompt  removal  of  sentenced 
prisoners  to  the  state  prison  system  and 
reducing  misdemeanor  sentences  are  not 


even  worth  considering.  FJ 

Sources:  Houston  Chronicle,  Associated 
Press,  www.johntfloyd.  com 


Federal  Prisoner  May  Not  be  Held  Indefinitely  in  Punitive 
Housing  Pending  Investigation  of  Infraction 


The  U.S.  District  Court  for  the 
Eastern  District  of  New  York 
has  held  that  a federal  prisoner,  removed 
from  the  general  population  and  placed  in 
administrative  segregation  (SHU)  pending 
investigation  of  in-prison  charges,  could 
not  be  held  in  the  SHU  indefinitely  as 
that  would  violate  his  rights  proscribing 
pre-trial  punitive  detention. 

Kenneth  McGriff,  a prisoner  at  the 
Metropolitan  Detention  Center  (MDC)  in 
New  York,  was  alleged  to  be  in  possession 
of  subscriber  identity  module  (SIM)  cards 
for  cellular  phones.  Pending  investigation 
by  Bureau  of  Prisons  (BOP)  staff  for  rules 
violations,  as  well  as  possible  prosecution 
by  the  U.S.  Attorney’s  office,  McGriff  was 
placed  in  the  SHU.  However,  he  com- 
plained that  his  continued  months-long 
administrative  detention  violated  his  due 
process  rights  under  Bell  v.  Wolfish , 441 
U.S.  520  (1979),  which  precludes  punish- 
ment while  a pre-trial  detainee  is  still 
presumptively  innocent. 

McGriff  sought  relief  from  the  puni- 
tive SHU  conditions  under  the  Bail  Reform 
Act  of  1984  (18  U.S.C.  § 3141,  et  seq.). 

Because  “bail”  was  not  an  appropriate 
remedy,  the  court  treated  his  application 
as  sounding  in  habeas  corpus.  The  defen- 
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with  ethical  and  winning  strategies. 

PMB  212 
3128  16th  Street 
San  Francisco,  CA  94103 

(California  cases  ONLY) 
www.prisonerattomey.com 


McGriff ’s  indefinite  SHU  detention  was 
entirely  arbitrary. 

It  was  precisely  the  indefiniteness  of 
his  punitive  detention  that  formed  the 
basis  of  the  court’s  ruling.  While  the  court 
recognized  the  appropriateness  of  SHU 
detention  pending  an  investigation,  the 
defendants’  conclusory  allegation  that  the 
investigation  was  “complex,”  and  that  the 
government  was  “still  in  the  process  of  re- 
trieving information  from  the  SIM  cards,” 
swept  too  broadly  to  extinguish  McGriff ’s 
pre-trial  detention  due  process  rights. 

“What  the  BOP  may  not  do  is  leave 
McGriff  in  indefinite  administrative  deten- 
tion  based  on  a belief  that  further 
investigation  might  warrant  further  deten- 
tion, and  then  fail  to  pursue  that  investigation,” 
the  court  stated.  Accordingly,  McGriff  was 
ordered  returned  to  the  general  prison  popu- 
lation. See:  United  States  v.  McGriff, ’ 468  F. 
Supp.2d  445  (E.D.  N.Y  2007). 

SELF-HELP  LEGAL  GUIDES  X 
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thousands  and  is  the  key  to  helping  yourself 
gain  postconviction  relief.  Send  $65.00  to: 
Self-Help  Legal  Guides 
P.O.  Box  64 
Windermere,  FL  34786 


dants  argued  that  McGriff  should  have 
first  exhausted  administrative  remedies 
under  the  Prison  Litigation  Reform  Act 
(PLRA);  however,  the  court  noted  that 
habeas  petitions  are  not  subject  to  the 
PLRA’s  exhaustion  requirement.  Also,  as 
to  the  judicial  requirement  that  prisoners 
“exhaust  their  administrative  remedies 
prior  to  filing  a petition  for  habeas  relief,” 
the  district  court  decided  to  dispense  with 
same.  The  court  found  that  exhaustion  in 
this  case  would  be  futile  because  the  length 
of  time  to  process  an  appeal  would  cause 
irreparable  harm:  McGriff ’s  administrative 
detention  would  likely  expire  before  the 
appeal  could  be  decided. 

The  court  looked  further  into  McG- 
riff’s  situation  and  found  that  after  three 
months  of  pre-trial  SHU  detention,  no 
investigation  was  yet  being  undertaken 
that  would  justify  keeping  him  in  such 
punitive  housing  conditions.  Specifically, 
the  BOP  was  not  ac- 
tively “investigating” 
his  purported  rules 
violations  and  the 
U.S.  Attorney  was 
not  actively  pursuing 
any  criminal  charg- 
es. In  other  words, 
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Excessive  Force  Suit  Against  Illinois  Guards  Must  be  Retried, 
Allowing  Evidence  of  Guards’  Actions 


The  Seventh  Circuit  U.S.  Court  of 
Appeals  held  that  a prisoner  who 
sued  guards  for  allegedly  brutally  injuring 
him  during  an  uncuffing  procedure  must 
be  given  a new  trial  wherein  evidence  of 
the  guards’  actions  would  be  presented 
to  the  jury. 

During  the  first  trial,  the  district 
court  had  prohibited  such  evidence  as 
being  barred  by  Heck  v.  Humphrey , 512 
U.S.  477  (1994)  and  Edwards  v.  Balisok , 
520  U.S.  641  (1997),  because  the  plaintiff 
had  lost  an  earlier  complaint  in  a related 
disciplinary  hearing,  and  could  not  use  42 
U.S.C.  § 1983  to  in  essence  readjudicate 
the  underlying  disciplinary  conviction. 

Alex  Gilbert,  incarcerated  since  age 
14  and  not  legally  skilled,  filed  a pro  se 
lawsuit  in  U.S.  District  Court  (S.D.  111.), 
claiming  prison  guards  had  scarred  his 
arm  and  twisted  it  out  of  its  socket  when 
uncuffing  him  after  he  had  reentered  his 
cell.  Gilbert  had  purportedly  started  an 
earlier  fracas,  and  was  accused  of  the  con- 
siderable feat  of  striking  a guard  with  his 
cuffed  hands  while  they  were  protruding 
from  a hole  in  his  cell  door  that  facilitated 
safe  uncuffing.  Gilbert  had  challenged 
the  guards’  actions  in  an  institutional 
disciplinary  hearing,  and  lost. 

At  trial,  Gilbert  did  not  want  to  admit 
he  had  struck  any  of  the  guards  for  fear 
that  any  such  admission  would  become 
grounds  for  a criminal  prosecution.  But 
the  district  court  ruled  that  absent  the 
admission,  and  based  upon  Heck  and 
Balisok , the  finality  of  the  underlying 
disciplinary  conviction  acted  as  a bar  to 
relitigating  related  claims  under  § 1983. 
Accordingly,  the  evidence  presented  at 
trial  was  stopped  after  Gilbert’s  initial 
actions  were  reported,  and  all  evidence 
of  his  subsequent  actions  and  the  guards’ 
contested  actions  leading  to  his  injuries 
were  kept  from  the  jury. 

On  appeal,  Gilbert  cried  foul.  The 
Seventh  Circuit  framed  the  question 
thusly:  “Is  a plaintiff’s  confession  to  his 
own  offense  - a confession  that  might 
facilitate  a criminal  prosecution  on  top  of 
the  prison  discipline  - a precondition  to  a 
civil  remedy  against  public  officials  who 
respond  with  excessive  force?”  Gilbert  had 
wanted  to  introduce  a witness  who  would 
testify  that  the  size  and  location  of  the 
hole  in  the  cell  door  made  it  impossible 
for  him  to  hit  a guard  with  cuffed  hands. 


But  the  implication  of  such  testimony 
was  that  Gilbert  had  in  fact  struck  one 
of  the  guards. 

The  proper  resolution  of  this  dilem- 
ma, the  Seventh  Circuit  held,  was  not  to 
force  Gilbert  to  first  confess  to  hitting  the 
guard  so  that  rebuttal  evidence  could  be 
heard,  but  to  instead  have  the  trial  judge 
“implement  Heck  and  Balisok  in  essence 
by  instructing  the  jury  simply  that  Gilbert 
did  strike  the  first  blow  during  uncuffing 
and  that  any  statements  offered  by  Gil- 
bert in  denial  of  this  were  to  be  ignored” 
(because  they  would  have  the  disallowed 


On  May  5,  2008,  Joseph  F.  Batal- 
lion,  Chief  Judge  of  the  U.S. 
District  Court  for  the  District  of  Nebraska, 
awarded  $204,856.28  in  attorney’s  fees  and 
costs  to  a prisoner  in  a civil  rights  action 
alleging  deprivations  of  religious  liberty. 

Mohamad  El-Tabech,  a prisoner  in 
the  Special  Management  Unit  (SMU) 
at  the  Tecumseh  State  Correctional  In- 
stitution, sued  the  Nebraska  Dept,  of 
Correctional  Services  (NDCS)  under  42 
U.S.C.  § 1983  and  the  Religious  Land  Use 
and  Institutionalized  Persons  Act  (RLU- 
IPA),  42  U.S.C.  §§  2000cc  et  seq.  El-Tabech 
alleged  that  his  right  to  free  exercise  of 
religion  had  been  violated  by  the  NDCS’s 
refusal  to  provide  him  with  a kosher  diet, 
reasonably  accommodate  his  daily  prayer 
schedule,  and  allow  him  daily  showers. 
El-Tabech’s  claims  were  tried  by  the  court, 
which  granted  partial  relief. 

The  court  found  that  prison  staff 
could  post  a prayer  schedule,  and  ordered 
that  such  a schedule  be  posted  with  the 
understanding  that  guards  could  “adjust 
activities  or  reduce  disturbances  as  ap- 
propriate.” However,  the  court  stopped 
short  of  ordering  NDCS  officials  to  alter 
institutional  schedules. 

Access  to  daily  showers  was  denied. 
The  court  held  that  movement  restrictions 
within  the  SMU  were  incompatible  with 
an  increased  shower  schedule.  Moreover, 
El-Tabech  could  wash  himself  at  his  cell’s 
sink  at  any  time. 


effect  of  retrying  the  disciplinary  find- 
ings). This  would  leave  the  jurors  with  the 
separable  question  of  whether  the  guards 
had  used  more  force  than  was  necessary  to 
protect  themselves  from  Gilbert,  who  was 
handcuffed  in  his  cell  at  the  time. 

Accordingly,  the  Seventh  Circuit 
reversed  and  remanded  for  a new  trial  in 
which  Gilbert  must  be  allowed  to  present 
evidence  about  what  the  guards  did  to  him 
after  he  extended  his  hands  through  the 
hole  in  his  cell  door  to  have  his  handcuffs 
removed.  See:  Gilbert  v.  Cook , 512  F.3d 
899  (7th  Cir.  2008).  P 


Regarding  a kosher  diet,  the  court  or- 
dered the  NDCS  to  look  at  the  food  already 
available  in  the  prison’s  kitchen  to  select  a 
subset  of  those  items  that  might  be  kosher, 
including  boiled  eggs,  unopened  canned 
and  jarred  food,  uncut  and  unpeeled  fruits 
and  vegetables,  cereal,  crackers  and  liquid 
nutritional  supplements.  The  court  also 
suggested  that  the  canteen  list  be  modified 
to  indicate  which  vendor  items  were  marked 
kosher.  Not  discussed  by  the  court  was  how 
a “kosher”  kitchen  could  be  maintained 
without  official  Jewish  ritual  supervision. 
Nor  were  the  differences  between  Muslim 
dietary  laws  (Halal)  and  Jewish  dietary  laws 
(kosher)  addressed. 

Injunctive  relief  was  ordered  by  the 
court  as  to  the  prayer  schedule  and  kosher 
meals.  El-Tabech  then  sought  $196,605.90 
in  attorneys’  fees  and  costs  of  $8,380.38, 
for  a total  of  $204,856.28.  His  counsel 
submitted  detailed  billing  records,  their 
qualifications,  and  affidavits  from  other 
attorneys  in  the  Lincoln,  Nebraska  area 
attesting  to  the  reasonableness  of  the  fees 
and  costs.  NDCS  opposed  the  motion, 
arguing  that  the  hours  expended  on  the 
litigation  were  excessive  and  unreason- 
able, and  the  billable  hours  had  not  been 
properly  documented. 

The  “prevailing  party”  in  a civil  rights 
action  is  ordinarily  entitled  to  reasonable 
attorney’s  fees.  The  amount  of  the  fees  award- 
ed, however,  is  limited  by  certain  factors.  For 
example,  when  multiple  claims  are  presented 
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and  some  are  successful  and  some  are  not, 
courts  are  required  to  reduce  the  award  to 
reflect  recovery  for  only  those  hours  spent 
working  on  the  successful  claims. 

In  addition,  the  Prison  Litigation 
Reform  Act  (PLRA)  caps  the  hourly  rate 
for  attorney  fees  at  no  more  than  1 50%  of 
the  Criminal  Justice  Act  rates  for  court- 
appointed  counsel.  El-Tabech’s  attorneys 
sought  compensation  for  about  1,460 


hours  of  work  at  $138  per  hour.  After 
reviewing  the  time  sheets  and  billing  de- 
scriptions, and  considering  the  complexity 
of  the  case  and  other  factors,  the  court 
found  the  requested  fees  and  costs  were 
neither  excessive  nor  unreasonable.  Fur- 
ther, the  court  rejected  NDCS’s  claim  that 
the  billing  records  were  inaccurate. 

Accordingly,  the  court  granted 
El-Tabech’s  motion,  awarding  him 


$204,856.28  in  attorneys’  fees  and  costs. 
Despite  injunctive  relief  having  been  or- 
dered in  this  case,  NDCS  officials  failed  to 
comply  with  the  court’s  order  to  provide 
a kosher  diet  and  post  a prayer  schedule 
for  El-Tabech,  resulting  in  a contempt  mo- 
tion being  filed  against  the  defendants  on 
August  26, 2008.  See:  El-Tabech  v.  Clarke , 
U.S.D.C.  (D.  Neb.),  Case  No.  4:04-cv- 
3231;  2008  WL  1995304.  P 


Bill  Introduced  to  Exempt  Wrongfully  Convicted 
from  Federal  Income  Taxes 


On  December  6,  2007,  U.S.  Sena- 
tors Charles  E.  Schumer  (D-NY) 
and  Sam  Brown  (R-KS)  introduced  a bill 
to  exempt  wrongfully  convicted  former 
prisoners  from  having  to  pay  federal  in- 
come tax  on  their  compensation  awards. 
The  bill  would  also  exempt  exonerees  from 
paying  taxes  on  the  first  $50,000  of  annual 
income,  and  would  provide  their  employ- 
ers with  payroll  tax  credits  for  the  lesser 
of  15  years  after  release  or  the  number  of 
years  spent  in  prison. 

More  than  200  prisoners  have  been 
exonerated  by  DNA  evidence  and  over 
400  by  other  types  of  evidence  since  1989. 
Twenty-two  states  have  passed  compen- 
sation laws  for  exonerated  prisoners. 
California,  Massachusetts  and  Vermont 
exempt  such  compensation  payments  from 
state  taxes.  Federal  law,  however,  is  unclear 
as  to  whether  compensation  for  wrongful 
convictions  should  be  taxed  as  income  or 
exempted  like  a personal-injury  award. 

Some  exonerees  have  challenged  their 
federal  income  taxes  in  court  and  received 


exemptions.  Most  either  pay  the  taxes  or 
ignore  the  tax  bill,  according  to  attorney 
Barry  C.  Scheck,  co-founder  of  the  Inno- 
cence Project  at  the  Benjamin  N.  Cardozo 
School  of  Law. 

“The  criminal  justice  system  is  not 
perfect,  so  at  the  very  least,  we  ought  to  do 
what  we  can  to  make  amends  to  the  people 
who  were  wrongly  convicted  - a very  small 
number  of  people  who  pay  a big,  big  price 
for  those  mistakes,”  said  Senator  Schumer. 
“The  compensation  they  receive  should 
not  be  taxed;  that’s  certainly  like  throwing 
salt  on  a very  deep  wound.” 

David  Pope  is  likely  to  agree.  Follow- 
ing his  release  from  a Texas  prison  in  2001 , 
where  he  served  15  years  for  a rape  he 
didn’t  commit,  Pope  received  $385,000  in 
compensation.  After  renting  an  apartment, 
buying  a car,  paying  his  mother’s  debts  and 
traveling  overseas,  little  was  left  when  the 
IRS  sent  him  a bill  for  $90,000. 

“I  didn’t  know  I had  to  pay  taxes  over 
it  until  the  government  started  sending  me 
letters,”  Pope  said.  Still  carrying  the  stigma 


of  being  an  ex-prisoner,  he  is  trying  to  find 
regular  employment  to  pay  his  tax  bill. 

The  federal  legislation  co-sponsored  by 
Senators  Schumer  and  Brown  to  provide 
relief  to  the  wrongfully  convicted  (S.2421)  is 
pending  in  the  Senate  Finance  Committee, 
and  appears  unlikely  to  pass  this  year.  IFJ 

Source:  New  York  Times 


The  Inmate’s  Friend 

PO  Box  903,  North  Fork,  CA  93643 

I will  help  you  be  connected  to  the  out- 
side world!  Write  and  tell  me  what  you 
need.  Internet  services,  legal  information, 
printing  services,  photocopies,  photo- 
graph copies,  search  engine  requests, 
email,  on-line  orders.  I am  here  to  help, 
special  orders  will  be  considered. 


Federal  Criminal  Defense 


Trial,  Sentencing,  and  Post  Conviction  Mitigation  since  1981 

• Pre  and  Post  Trial  Representation 

• Plea  and  Sentencing  Mitigation 

• PSR  Objections 

• Creative  & Reasonable  Sentencing  Departures 


Law  Office  of  Marcia  G.  Shein,  P.C. 
Federal  Criminal  Law  Center 
2392  North  Decatur  Road 
Decatur,  GA  30033 
Marcia@MsheinLaw.com 
Phone:  404-633-3797 
Fax:  404-633-7980 
www.msheinlaw.com 


• Appeals  (Trial,  Plea,  & Sentencing) 

• 2255,  2241,  2254  Habeas  Corpus  Relief 

• Georgia  State  Appeal  and  Habeas 

Marcia  G.  Shein  can  be  retained  to  represent  your  interests  or  to  assist  your 
retained  counsel  in  achieving  the  most  favorable  outcome  for  your  case. 


Marcia  G.  Shein  is  the  owner  and  founder 
of  the  Federal  Criminal  Law  Center.  She 
is  a nationally  recognized  Federal 
Criminal  Defense  Attorney.  Any  state 
criminal  representation  or  assistance  is 
limited  to  the  State  of  Georgia 


Putting  an  experienced  attorney  on  your  side  can  make  a difference 


Prison  Legal  News 


31 


October  2008 


Alabama  Jail  Guard  Fired,  Convicted,  Held  Civilly 
Liable  in  Prisoner’s  Assault 


In  a rare  conclusion  to  a guard’s 
violent  attack  on  a prisoner,  a Jef- 
ferson County,  Alabama  jail  guard  was 
fired,  prosecuted,  convicted  and  found  li- 
able in  a civil  lawsuit.  The  guard,  Antonio 
Allums,  continues  to  maintain  that  he  was 
a victim  of  racism. 

In  December  2003,  while  on  the  sev- 
enth floor  of  the  Jefferson  County  Jail, 
Allums  cursed  prisoner  Michael  Boler, 
choked  him,  and  then  banged  his  head  on 
a window.  Another  prisoner  and  a deputy 
testified  at  Allums’  subsequent  criminal 
trial  that  Boler  was  sitting  quietly  when 
Allums  used  excessive  force. 

Boler  suffered  a head  injury,  loose 
teeth  and  a cut  lip.  He  filed  an  admin- 
istrative complaint  which  initially  went 
nowhere  due  to  an  attempted  cover-up  by 
Allums  and  three  of  his  fellow  deputies. 
In  other  words,  they  applied  standard 
operating  procedures  when  a guard  as- 
saults a prisoner. 

Allums  and  his  co-workers  submit- 
ted a report  stating  that  Boler  had  tried 
to  attack  a guard,  which  resulted  in  his 
injuries  when  they  scuffled  with  him.  Al- 
lums vehemently  denied  he  had  assaulted 
Boler,  saying  he  called  a “Code  Blue”  for 
assistance  and  had  witnessed  the  alterca- 
tion from  the  jail’s  control  room. 

However,  the  other  three  deputies 
later  admitted  they  had  lied  about  the 
incident  in  order  to  help  Allums.  The 
Jefferson  County  Sheriffs  Office  fired  Al- 
lums in  March  2004.  Two  years  after  the 
incident,  in  December  2005,  a jury  found 
Allums  guilty  of  misdemeanor  assault. 
He  was  sentenced  to  one  year  in  jail  but 
ordered  to  serve  only  60  days  and  pay  an 
$800  fine.  He  was  also  placed  on  two  years 
unsupervised  probation. 

“The  crime  that  Antonio  Allums 
committed  was  just  not  an  assault  on 
Michael  Boler  but  it  was  an  assault  on 
our  system  of  justice  because  of  the  posi- 
tion of  authority  he  held,”  said  Jefferson 
County  prosecutor  Shanta  Owens. 

Following  Allums’  conviction,  Boler 
filed  suit  against  both  Allums  and  the  Sher- 
iffs Office.  The  claim  against  the  Sheriff  was 
filed  outside  the  statute  of  limitations,  and 
thus  was  dismissed.  The  assault  and  battery 
claim  against  Allums  - which  was  within 
the  six-year  statute  of  limitations  under 


by  David  M.  Reutter 

Alabama  law  - proceeded  to  trial,  where 
Allums  represented  himself. 

On  October  29, 2007,  a Circuit  Court 
jury  awarded  Boler  $1,000  plus  costs  of 
$714.  Despite  this  outcome  and  his  con- 
viction, Allums  maintained  that  racism 
and  lies  led  to  his  downfall.  Interestingly, 
he  cited  two  other  cases  in  which  white 
deputies  at  the  jail  had  assaulted  prison- 
ers but  were  not  fired  or  prosecuted.  In 
those  incidents,  deputy  Loyed  McGowan 
slapped  a prisoner  and  received  a three- 
day  suspension  without  pay,  while  Lt.  Ken 
Rich  was  suspended  for  30  days  after  he 
was  accused  of  slapping  two  prisoners. 


In  2003,  Montana  began  including 
persons  convicted  of  manufactur- 
ing illegal  drugs  on  its  sex  offender  and 
violent  offender  Internet  registry.  Since 
then,  Tennessee,  Minnesota,  Kansas  and 
Illinois  have  created  online  registries  for 
people  convicted  of  making  or  selling 
methamphetamine.  The  information  on 
such  registries  usually  includes  name,  date 
of  birth,  conviction  offense,  date  of  con- 
viction and  location  of  offense.  Thus  far, 
unlike  sex  offender  registries,  and  with  the 
exception  of  Kansas,  they  do  not  include 
current  addresses  and  photos. 

Similar  drug  offense  registries  have 
been  proposed  in  Georgia,  Maine,  Okla- 
homa, Oregon,  Washington,  Kentucky, 
West  Virginia  and  on  the  federal  level. 

Tennessee  enacted  a meth  offender 
registration  database  in  2005,  in  response 
to  complaints  from  landlords  over  toxic 
chemical  contamination  in  buildings  used 
for  illegal  methamphetamine  labs.  Within 
its  first  1 8 months  of  operation,  Tennes- 
see added  over  400  meth  offenders  to  its 
registry. 

Brian  McClung,  spokesperson  for 
Minnesota  Governor  Tim  Pawlenty,  said 
that  Pawlenty  used  executive  powers  to 
create  Minnesota’s  registry  so  that  resi- 
dents could  check  for  methamphetamine 
offenders  in  their  neighborhoods  and 
landlords  could  screen  current  or  poten- 
tial tenants.  “We  want  to  arm  citizens 
with  information,  so  they  can  protect 


The  Sheriffs  Office  denied  allegations 
of  racism,  noting  the  “serious  injuries” 
that  Boler  had  suffered  as  a result  of 
Allums’  assault.  Also,  Allums  had  a his- 
tory of  similar  conduct;  in  2001  he  was 
suspended  without  pay  for  five  days  for 
slamming  a defendant’s  head  on  a car 
trunk,  breaking  a tooth. 

Michael  Boler’s  mother,  Myra,  re- 
marked that  Allums  “deserves  just  what 
he  got.”  See:  Boles  v.  Allums , Jefferson 
County  Circuit  Court,  Alabama,  Case 
No:  CV-06-1438.  P 

Additional  source:  The  Birmingham  News 


themselves  and  their  communities,”  said 
McClung. 

In  an  August  30,  2008  article,  Ten- 
nessee state  Senator  Randy  McNally, 
who  co-sponsored  Tennessee’s  meth  user 
registration  statute,  dismissed  concerns 
about  the  people  placed  on  the  registry, 
saying,  “If  they  didn’t  want  to  make  the 
registry,  they  shouldn’t  have  sold  meth- 
amphetamine.” 

Not  everyone  agrees  with  this  hard- 
line approach.  “The  problem  with  these 
registries  is  that  we’re  creating  a class 
of  untouchables  within  our  society 
who  cannot  rent  apartments  or  secure 
employment,”  said  George  Washington 
University  Professor  Jonathan  Turley. 
“When  you  diminish  the  likelihood  that 
ex-felons  can  live  and  work  in  society,  you 
increase  the  chances  that  they  will  return 
to  criminal  behavior.” 

ACLU  Drug  Policy  Litigation  Project 
Director  Graham  Boyd  questioned  the 
legality  of  requiring  years  of  registra- 
tion after  an  offender’s  sentence  has  been 
completed,  saying  it  amounted  to  extra 
punishment  which  is  “not  allowed  under  the 
Constitution.”  However,  the  U.S.  Supreme 
Court  has  already  held  that  sex  offender 
registration  laws  are  not  punitive  and  thus 
are  constitutional,  making  it  doubtful  that 
drug  offender  registration  laws  could  be 
successfully  challenged  in  court. 

Boyd  also  cited  another  reason  to 
criticize  the  use  of  drug  offender  registries: 
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“One  group  for  whom  this  registry  is  going 
to  be  an  incredibly  good  resource  is  people 
looking  to  buy  methamphetamine,”  he 
observed.  Bill  Piper,  director  for  national 
affairs  at  the  Drug  Policy  Alliance,  ques- 
tioned whether  creating  and  maintaining 
drug  offender  registries  was  a wise  use 
of  tax  dollars.  “We  need  to  invest  scarce 
public  resources  into  educating  the  pub- 
lic about  the  use  of  meth  and  providing 

Montana  DOC 

An  internal  investigation  of  e-mail 
abuse  in  the  Montana  Dept,  of 
Corrections  (DOC)  uncovered  what  was 
termed  “disgusting”  behavior  on  the  part 
of  guards  and  even  high-level  prison  of- 
ficials. Seventy-four  employees  were  cited 
for  abusing  state  computer  privileges. 

Their  offenses  included  e-mailing  sex- 
ually and  racially  inappropriate  material, 
chain  letters,  videos,  jokes  and  pictures. 
One  image,  which  was  referred  to  the 
sheriff’s  department  and  FBI  for  review, 
contained  a photo  of  a naked  child. 

All  74  employees  were  called  on  the 
carpet  to  answer  for  their  misbehavior; 
disciplinary  actions  included  verbal 
warnings,  written  warnings,  l-to-9  day 


high  quality  treatment  options  to  fight 
addiction,  not  create  an  intrusive  public 
registry,”  he  said. 

Regardless,  registration  laws  are  ap- 
parently here  to  stay  and  will  likely  expand 
to  eventually  include  any  crime  that  can 
even  remotely  be  envisioned  as  a threat  to 
public  safety  or  property.  This  is  exactly 
what  was  predicted  by  prisoner  advocates 
when  sex  offender  registration  laws  were 


suspensions  and  even  several  “last  chance” 
agreements  in  which  employees  acknowl- 
edged that  further  infractions  would  result 
in  termination.  One  employee  resigned. 
The  sheriff’s  department  declined  to  press 
charges  over  the  nude  child  picture. 

The  DOC  has  had  to  deal  with  the 
problem  of  e-mail  abuse  before;  it  has  now 
implemented  a monthly  audit  to  screen 
employees  who  were  previously  warned 
as  well  as  a number  of  randomly  selected 
staff  members. 

On  December  9,  2007,  the  DOC  an- 
nounced that  it  would  still  allow  limited 
e-mail  use  for  appropriate  situations  such 
as  notifying  family  members  that  an  em- 
ployee would  have  to  work  late.  “I  believe 


initially  enacted.  Even  worse,  in  the  case 
of  Kansas’  registry,  the  failure  of  drug 
offenders  to  register  or  follow  the  registry 
rules  is  a felony  offense;  thus,  the  criminal- 
ization of  registry  violations  can  result  in 
sanctions  that  are  more  severe  than  those 
for  the  underlying  drug  offense.  FJ 

Sources:  USA  Today,  timesnews.net,  the- 
leafchronicle.com,  MSNBC 


we  are  moving  in  the  right  direction  with 
this  matter  and  do  not  anticipate  that  we 
will  experience  significant  problems  with 
abuse  of  the  e-mail  system  again,”  stated 
Warden  Mike  Mahoney. 

Eric  Feaver,  president  of  the  DOC’s 
guard  union,  said  he  felt  that  the  discipline 
was  handled  “adequately  and  correctly.” 
However,  he  pointed  out  that  many  of  the  e- 
mail  abusers  occupied  managerial  positions 
and  were  not  under  the  union’s  authority. 

The  scandal  made  such  a splash  that 
even  Gov.  Brian  Schweitzer  warned  his 
staff  not  to  engage  in  e-mail  abuse.  P 

Sources:  Associated  Press,  Billings  Ga- 
zette 
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Segregated  Massachusetts  Nation  of  Islam  Prisoners  Entitled  to  Halal 
Menu  and  Jum’ah  Prayers;  $237,299.25  in  Attorney  Fees  Awarded 


The  U.S.  District  Court  for  Massa- 
chusetts granted  declaratory  relief 
to  two  maximum-security  Nation  of  Islam 
(NOI)  prisoners  who  had  sued  for  a Halal 
(Muslim  religious  dietary)  menu  and  partici- 
pation in  daily  Jum’ah  prayers.  The  district 
court  denied  the  plaintiffs’  requests  for  meal 
preparation  by  Muslim  prisoners,  prayer 
rugs,  and  monetary  damages.  Over  $250,000 
in  attorney  fees  and  costs  were  awarded. 

Mac  S.  Hudson  and  Derick  Tyler  are 
two  long-term  maximum  security  prisoners 
housed  in  the  Special  Management  Unit 
(SMU)  at  the  Massachusetts  Correctional 
Institution-Cedar  Junction  (MCI-CJ)  in 
Walpole.  They  profess  to  adhere  to  the 
teachings  of  Elijah  Muhammad  and  the 
Nation  of  Islam,  which  include  following 
the  five  pillars  of  the  Muslim  faith  with 
an  overlay  of  a Black  supremacy  doctrine 
and  the  belief  that  Elijah  Muhammad  suc- 
ceeded Prophet  Muhammad. 

Asserting  that  their  right  to  religious 
exercise  was  abridged  in  administrative 
segregation,  Hudson,  Tyler  and  several 
other  prisoners  sued  Massachusetts  DOC 
(MDOC)  Commissioner  Kathleen  Den- 
nehy  under  the  Religious  Land  Use  and 
Institutionalized  Persons  Act  (RLUIPA, 
42  U.S.C.  § 2000cc-l(a))  and  state  civil 
rights  statutes. 

Appointed  counsel  filed  an  amended 
complaint,  which  resulted  in  a six-day 
bench  trial.  One  issue  was  that  MDOC 
provided  special  dietary  meals  to  Jews, 
Seventh-Day  Adventists,  vegetarians 
and  medical  patients.  But  MDOC  of- 
ficials claimed  that  NOI  prisoners  were 
adequately  served  by  eating  the  prison’s 
vegetarian  menu,  a conclusion  that  had 
been  reached  in  other  jurisdictions:  Allah  v. 
Jordan-Luster , Case  No.  04-1083  (C.D.  111. 
2007)  (2007 WL 2582199);  Spruelv.  Clarke , 
Case  No.  C06-5021RJB  (W.D.  Wash.  2007) 
(2007  WL  1577729);  and  Pratt  v.  Corr. 
Corp.  of  America , Case  No.  03-3259  (D. 
Minn.  2006)  (2006  WL  2375656),  affd9  267 
Fed.Appx.  482  (8th  Cir.  2008). 

The  court  found  in  this  case  that  the 
plaintiffs’  complaint  focused  on  obtain- 
ing a Halal  menu  consistent  with  their 
religious  beliefs,  rather  than  on  demands 
for  specific  types  of  food  such  as  meat  (the 
MDOC  already  provided  Muslim  prison- 
ers with  Halal  meat  for  Eid  feasts). 

The  district  court  found  unpersuasive 
MDOC’s  argument  that  enmity  from  non- 


NOI  prisoners  could  cause  strife  and  thus 
serve  as  a “compelling  penological  inter- 
est” to  justify  restricting  special  menus  for 
NOI  prisoners.  The  few  special  dietary 
meals  served  to  other  religious  groups 
had  not  validated  this  concern.  The  court 
held  that  MCI-CJ’s  “alternative  vegetar- 
ian” diet  was  not  a satisfactory  substitute, 
because  “in  many  significant  respects”  it 
did  not  conform  to  the  plaintiffs’  sincerely 
held  religious  beliefs. 

The  court  suggested  the  possibility 
of  vendor-prepared  packaged  meals  for 
the  50  to  90  Muslim  prisoners  at  MCI- 
CJ.  Left  to  negotiation  were  specifics 
as  to  the  source  and  form  of  the  Halal 
meals  - which  could  end  up  becoming 
prison-prepared  vegetarian  meals  more 
responsive  to  NOI  needs  than  the  stan- 
dardized “alternative  vegetarian”  fare. 

The  plaintiffs’  request  for  personal 
participation  in  Jum’ah  daily  group  prayers 
was  found  to  be  inconsistent  with  SMU 
segregation  security  needs.  However,  non- 
SMU  Muslim  prisoners  had  access  to 


On  February  14, 2008,  a Florida  jury 
found  that  Prison  Health  Services 
(PHS)  was  not  negligent  in  misdiagnosing  a 
jail  prisoner’s  broken  neck,  which  left  him  a 
permanent  quadriplegic.  The  series  of  events 
that  led  to  this  tragic  result  for  Gerrese  Dan- 
iels, 23,  started  over  a brownie. 

On  June  5,  2003,  Daniels  was  to  be 
transported  from  the  Sarasota  County  Jail 
to  a state  prison  reception  center  in  Orlan- 
do. As  he  was  preparing  to  leave,  Daniels 
had  a discussion  with  guard  Matthew  L. 
O’kon  about  whether  or  not  he  could  take  a 
brownie  with  him.  That  discussion  became 
a dispute  which  resulted  in  O’kon  slam- 
ming Daniels  headfirst  into  a wall. 

After  sustaining  the  blow,  Daniels 
had  difficulty  standing  up.  Thinking  he 
was  faking  an  injury  to  avoid  going  to 
state  prison,  jail  guards  dragged  him  to  be 
examined  by  PHS  nurse  Sabrina  Casker. 
The  examination  consisted  of  pricking 
Daniels’  foot  to  determine  neurological 
function.  When  it  responded,  Casker 
concluded  he  was  faking. 

A neck  collar  was  placed  on  Daniels 
and  he  was  dragged  to  the  van  that  was 


Jum’ah  services  via  institutional  TV,  and 
prison  officials  agreed  that  it  would  be 
possible  to  extend  that  option  to  SMU  pris- 
oners, which  was  ordered  by  the  court. 

A request  that  only  Muslim  prison- 
ers be  allowed  to  prepare  meals  for  other 
Muslim  prisoners  was  denied,  as  was  a re- 
quest for  prayer  rugs.  In  the  latter  regard, 
the  court  agreed  with  security  concerns 
raised  by  MDOC  officials  and  found  that 
the  use  of  towels  as  a substitute  for  prayer 
rugs  was  a reasonable  accommodation. 

Accordingly,  the  court  granted  de- 
claratory relief  and  ordered  the  parties  to 
propose  a final  judgment  that  included  a 
“Halal  menu”  option  and  closed-circuit 
TV  access  to  Jum’ah  prayers  for  SMU 
prisoners.  See:  Hudson  v.  Dennehy , 538 
F.Supp.2d  400  (D.Mass.  2008). 

Although  monetary  damages  were 
denied,  on  July  25, 2008  the  court  awarded 
plaintiffs’  counsel  $237,299.25  in  attorneys’ 
fees  and  $13,630.17  in  costs.  See:  Hudson 
v.  Dennehy , U.S.D.C.  (D.  Mass.),  Case  No. 
01-cv-12145-RGS;  2008  WL  2856416.  ¥* 


transporting  him.  He  remained  slumped 
over  for  the  two-hour  ride.  When  he  ar- 
rived at  the  Central  Florida  Reception 
Center,  prison  officials  thought  something 
was  wrong.  They  immediately  had  Daniels 
transferred  to  a hospital  by  helicopter. 
[See:  PLN,  Nov.  2006,  p.l]. 

The  hospital  determined  that  Daniels 
had  a neck  fracture.  While  the  initial  blow 
from  being  slammed  into  the  wall  broke 
his  neck,  it  had  not  affected  his  spinal  cord; 
with  prompt  attention,  he  likely  would  have 
had  a full  recovery.  Instead  he  was  rendered 
a quadriplegic.  Casker’s  defense  was  that 
Daniels  was  neurologically  sound  and  guards 
had  not  fully  described  the  events  or  told  her 
Daniels  had  received  a traumatic  blow. 

The  jury  ruled  for  Casker  and  PHS 
based  on  a medical  negligence  standard. 
The  Sarasota  County  Sheriff’s  Office 
had  previously  settled  Daniels’  claim 
for  the  statutory  maximum  of  $100,000. 
O’kon  was  later  charged  with  battery  in 
state  court,  but  was  acquitted  at  trial. 
See:  Daniels  v.  Prison  Health  Services , 
U.S.D.C.  (M.D.  Fla.),  Case  No.  8:05-cv- 
01392-JSM-TBM.PJ 
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Federal  Prisoner  in  State  Jail  Custody  Illegally  Denied 
State  Court  Name  Change  Petition 


The  California  Court  of  Appeal 
has  reversed  the  Fresno  Superior 
Court’s  denial  of  a name-change  peti- 
tion filed  by  a federal  prisoner  awaiting 
sentencing  while  housed  in  the  Fresno 
County  Jail.  The  California  law  preclud- 
ing a state  prisoner  from  changing  his 
name  while  incarcerated  was  inappropri- 
ately applied  to  this  federal  prisoner. 

Timothy  Wayne  Arnett  was  in  jail 
awaiting  federal  court  sentencing,  where  he 
faced  over  140  years  for  seven  armed  bank 
robberies  (to  be  served  consecutively  to  a 
ten-year  term  for  another  such  robbery  in 
Oregon).  He  applied  to  the  Fresno  Superior 
Court  under  Cal.  Code  Civ.  Proc.  § 1276, 
et  seq.  to  change  his  name  to  August  Da- 
mian Kokopelli.  The  U.S.  Attorney  was 
invited  to  respond  - he  objected  because 
the  name  change  was  not  for  religious  (or 
other  constitutional)  purposes;  Arnett’s 
name  change  would  cause  confusion  in 
federal  records  because  his  current  name 
was  already  on  his  judgment/commitment 
order;  and  because  California  law  expressly 
precludes  a “state  prison  inmate”  from 


changing  his  name  while  incarcerated. 

The  Superior  Court  denied  the  peti- 
tion solely  on  the  grounds  that  it  would 
thus  be  illegal.  On  appeal,  Arnett  success- 
fully argued  that  it  was  not  illegal  for  a 
federal  prisoner  to  change  his  name. 

California  law  gives  state  courts  discre- 
tion when  approving  or  denying  name-change 
petitions.  That  includes  discretion  as  to 
whether  such  a name  change  would  adversely 
affect  the  Federal  Bureau  of  Prisons’  (BOP) 
legitimate  penological  interests.  Likewise, 
California  law  vests  discretion  with  superior 
courts  to  consider  whether  the  applicant  is 
required  to  register  as  a sex  offender  or  if 
public  safety  would  be  adversely  affected. 

But  that  is  not  what  the  Fresno  court 
did.  It  simply  ruled  that  Arnett’s  name 
change  would  be  illegal  under  California 
law  because  he  was  a prisoner  in  the  state. 
However,  he  was  not  “a  state  prisoner.” 
Moreover,  no  federal  authority  makes  a 
federal  prisoner’s  name  change  “illegal.” 
Indeed,  BOP  rules  provide  that  a federal 
prisoner  may  thus  petition  a federal  court. 

Accordingly,  the  state  appellate  court 


reversed  and  remanded  to  the  Fresno  court 
to  reconsider  Arnett’s  petition,  exercising 
discretion  per  § 1276,  et  seq.  Arnett  is  not 
guaranteed,  however,  that  the  BOP  will 
accept  a state-court  name  change.  Thus, 
any  victory  in  state  court  may  be  hollow. 
Indeed,  he  might  well  die  Timothy  Wayne 
Arnett  in  federal  prison  if  he  relies  on  state 
courts  for  his  name-change  petition.  See: 
In  re  Arnett , 148  Cal.App.4th  654,  56  Cal. 
Rptr.3d  1 (Cal.App.  5 Dist.  2007).  FI 
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U.N.  Committee  Against  Torture:  Tasering  is  a “Form  of  Torture” 

by  Matt  Clarke 


On  November  23, 2007,  the  United 
Nations  Committee  Against 
Torture  (CAT)  concluded  that  using  the 
Taser  X-26  electric  stun  gun  is  a “form  of 
torture”  that  “can  even  provoke  death.” 
CAT  is  charged  with  overseeing  the  ap- 
plication of  the  U.N.  Convention  Against 
Torture  and  Other  Cruel,  Inhuman  or 
Degrading  Treatment  or  Punishment,  of 
which  the  United  States  is  a signatory. 

CAT  recommended  that  Portugal, 
which  recently  equipped  its  police  force 
with  the  X-26,  “consider  renouncing  the 
use  of  electric  weapons”  because  the  phys- 
ical and  mental  effects  of  Tasers  would 
violate  the  Convention’s  prohibition 
against  torture.  The  committee  noted  that 
“use  of  these  weapons  provokes  extreme 
pain”  and  may  be  fatal,  “as  reliable  stud- 
ies and  recent  facts  occurring  in  practice 
have  revealed.” 

The  X-26  Taser  fires  two  sharp 
electrodes  into  a person’s  body.  The  elec- 
trodes, which  are  connected  by  wires  to 
the  weapon,  deliver  a 50,000  volt  shock. 
This  causes  temporary  muscle  paralysis; 
however,  according  to  the  manufacturer 
and  the  government  organizations  it  sup- 
plies, the  shock  is  below  the  threshold  for 
causing  cardiac  defibrillation  and  thus  is 
presumably  safe. 

That  picture  is  not  so  rosy  according 
to  Amnesty  International,  which  asserts 
that  Tasers  have  been  implicated  in  280 
deaths  in  the  United  States  and  18  in 
Canada,  some  of  which  occurred  hours 
after  people  were  shocked.  The  weapon’s 
manufacturer,  Taser  International,  has 
asserted  that  all  such  deaths  were  at- 
tributable to  “other  factors  and  not  to 
low-intensity  Taser  electric  discharges.” 
The  company  blames  many  Taser-related 
deaths  on  “excited  delirium,”  a condition 
that  has  no  formal  medical  recognition 
but  is  basically  prisoners  dying  in  police, 
jail  or  prison  custody. 

Dr.  Rene  Blais  is  providing  medical- 
technical  advice  to  the  Quebec  Minister  of 
Public  Safety  as  it  formulates  policies  for 
the  use  of  Tasers.  Dr.  Blais  agrees  with  the 
manufacturer.  “If  an  electric  shock  were 
supposed  to  put  a person’s  life  in  danger 
and  provoke  cardiac  arrest,  that  would 
happen  immediately,  in  the  seconds  follow- 
ing the  intervention,”  he  said.  This  simply 
regurgitates  the  manufacturer’s  claims. 
Montreal  School  of  Criminology 


professor  Jean-Paul  Brodeur  rejects 
physicians  who  make  such  conclusions 
as  “quack  doctors.”  He  noted  that  pro- 
fessor Pierre  Savard  of  the  Polytechnical 
School’s  Institute  for  Biomedical  Innova- 
tion had  conducted  a study  on  healthy 
men  that  proved  a Taser  shock  could  cause 
an  increase  in  heart  rate  which,  in  minutes, 
could  lead  to  ventricular  fibrillation,  a 
known  cause  of  cardiac  arrest  and  sudden 
death.  Professor  Savard  emphasized  that 
real-life  encounters  with  police  involve 
people  of  all  ages,  some  of  whom  have 
bad  hearts  or  other  complicating  heath 
problems  which  could  make  Taser  shocks 
even  more  dangerous. 

Prof.  Brodeur  also  rejects  as  fanciful 
claims  by  police  associations  that  4,000 
lives  have  been  saved  by  Tasers.  “The  num- 
ber of  lives  presumably  saved  often  greatly 
exceeds  the  number  of  times  - not  very 
frequently  - that  police  actually  used  their 
firearms  in  a year.  They’re  saving  lives  in 
fictitious  situations  that  are  completely 
made  up,”  he  said. 

In  actuality,  what  seems  to  happen  is 
that  Tasers  are  often  deployed  in  situations 
where  police  officers  would  not  consider  us- 
ing a firearm  anyway.  They  are  used  to  avoid 


An  elderly  veteran,  while  being 
booked  into  the  Santa  Clara 
County,  California  jail  in  December 
2005  for  failure  to  appear  at  a civil  trial, 
struggled  with  deputies  during  the  finger- 
printing process  and  was  subdued  with 
violent  force.  He  claimed  he  suffered  a 
fractured  eye  socket,  broken  nose,  im- 
paired vision,  acute  shoulder  pain  and 
severe  emotional  distress  from  the  drub- 
bing he  took. 

Titus  Rucker,  71,  was  being  finger- 
printed when  he  reacted  strongly  to  having 
his  finger  painfully  twisted.  Deputies  ac- 
cused him  of  assaulting  an  officer,  and 
piled  on  to  take  the  aging  veteran  to  the 
ground.  Rucker  said  he  was  subsequently 
beaten  while  restrained,  face  down  and 
handcuffed.  He  also  claimed  that  during 
his  three  days  at  the  jail,  deputies  did  not 
give  him  his  medications;  they  instead 
spilled  them  on  the  floor. 

The  deputies  countered  by  denying 


more  appropriate  restraining  methods  which 
would  require  the  use  of  physical  force  on 
a suspect.  If  something  goes  wrong,  police 
officers  often  lie  about  the  circumstances 
surrounding  their  Taser  deployment.  This 
being  the  case,  arming  police  with  Tasers 
may  be  a shockingly  bad  idea. 

According  to  Brodeur,  a better  idea 
would  be  to  train  police  in  how  to  more 
appropriately  react  in  crisis  situations. 
“What  needs  revision  are  the  protocols 
for  the  use  of  force,”  he  said.  PLN  has 
reported  extensively  on  the  use  of  Tasers, 
particularly  in  jail  and  prison  environ- 
ments. [See:  PLN,  Oct.  2006,  p.l]. 

On  June  6, 2008,  Taser  suffered  its  first 
loss  in  court,  when  the  company  was  found 
partly  liable  in  a lawsuit  filed  following  the 
death  of  a California  man  who  was  Tasered 
six  times  by  police  officers.  The  federal 
jury  awarded  damages  of  more  than  $6.2 
million,  with  Taser  being  responsible  for 
almost  $1  million  of  that  amount.  See: 
Heston,  v.  City  of  Salinas,  U.S.D.C.  (N.D. 
Cal.),  Case  No.  5:05-cv-3658.  [See  pg.  25, 
this  issue  of  PLN.]  FJ 

Sources:  Le  Monde,  Le  Devoir,  Phoenix 
Business  Journal,  lexisone.  com 


that  any  of  Rucker’s  facial  injuries  were 
the  result  of  his  jail  stay,  adding  that  any 
injuries  he  may  have  suffered  were  the 
direct  result  of  his  resistance  during  the 
booking  process.  That  “resistance”  was 
captured  by  a jail  security  camera  and 
later  posted  on  YouTube,  a popular  video 
sharing  website,  where  it  was  viewed  over 
11,000  times. 

Rucker  was  charged  with  criminal 
battery  on  a peace  officer  after  jail  officials 
alleged  that  one  deputy  was  punched  in 
the  face  while  another  suffered  a knee 
injury.  At  trial  the  jury  hung  6-6  and  the 
charges  were  dismissed.  Rucker’s  federal 
civil  rights  suit  proceeded,  ultimately  re- 
sulting in  a $185,000  settlement  on  July  2, 
2007.  He  was  represented  by  Oakland  at- 
torney John  Burris.  See:  Rucker  v.  County 
of  Santa  Clara , U.S.D.C.  (N.D.  Cal.),  Case 
No.  5:2006-CV-01223.PJ 

Other  sources:  San  Jose  Mercury  News 

Prison  Legal  News 


71-Year-Old  Veteran  Paid  $185,000  for  Rough 
California  Jail  Booking  Treatment 


October  2008 


36 


We  O 

* will  create  24 
sheets  of  stationary 
for  you  with  your  picture 
embedded  in  the  paper. 

We  will  also  add  your 
name  and  address 
if  you  wish 


We  have  "Fantasy 
Builders"  Calendars 


JgjljDEItSj 


ONE  BAMS8  CONVICT  SERVICES  COMPANY 

WHAT  WE’RE  ABOUT 

We  want  to  be  the  spot  where  you  come  for  everything  — to  sell  Stamps  or 
order  Photos,  Calendars,  Greeting  Cards  and  Gift  Baskets  and  more.  You  can 
order  from  us  by  mail  or  have  someone  come  to  our  website  and  buy  it,  and 
we'll  send  it  to  you  or  as  a gift  to  anyone  you  choose  right  away.  We  are  not 
like  the  other  companies  out  there.  We  are  going  to  handle  your  business 
like  it  has  never  been  handled  before.  No  games,  no  delays,  no  problems. 


Want  some 
hot  pictures? 
Send  5 first  class 
stamps  and  a 
self-addressed 
stamped 
envelope  for 
our  catalog. 


Our 

internet  pen  pal 
ads  are  totally  free 
Just  have  someone  go  to 
our  website  and  type  in  the 
ad  and  upload  your  4 photos 
and  you'll  be  on  the  internet 
in  2 hours.* 

* Subject  to  change  without  notice 
based  on  evolving  business  model. 


3 


>J^e  S. 

C« 

Cash:  We  pay 
65%  of  face  value  for 
new  books  of  .42  cent 
stamps.  We  pay  55%  of 
face  value  for  all  strips  of 
.42  cent  stamps. 


We  have 
assorted 
greeting 
cards, 
including 
Christmas 
Cards. 
We  also  have  killer 
prices  for  you. 

st 


We  are  gearing  up  for  Christmas. 
We  do  gift  baskets  and 
personalized  puzzles,  T-shirts, 
playing  cards  and  Teddy  bears 
and  will  send  them  to 
whoever  you  wish. 


tne  songs  or  your  cnoice 
and  mail  it  for  you  with 
any  letter  you 
send  us. 

% 


Get 
copies 
of  your 
photos. 

If  you  have 
personal 
photos  you 
want  copied,  we  will  provide 
you  professional  prints. 


ed 


"Fantasv 


Prison  Legal  News 


37 


October  2008 


Monetary  Sanctions  Permitted  for  Milwaukee  Jail’s 
Violation  of  Consent  Decree 

by  David  Reutter 


Wisconsin’s  First  District  Court 
of  Appeals  has  held  that  an 
intentional  contempt  finding  against  the 
Milwaukee  County  Jail  (MCJ)  entitles 
prisoners  who  were  injured  by  the  con- 
temptuous conduct  to  recover  monetary 
sanctions. 

In  March  1996,  MCJ  prisoner  Milton 
Christensen  filed  a pro  se  lawsuit  that  al- 
leged dangerous  conditions  at  the  facility. 
An  amended  class  action  complaint  was 
later  filed  by  the  Legal  Aid  Society  of 
Milwaukee.  The  trial  court  summarized 
the  complaint  by  stating  it  alleged  condi- 
tions at  MCJ  were  “substandard,”  resulted 
in  “the  infliction  of  needless  pain  and 
suffering,”  and  created  “a  threat  to  the 
inmate’s  mental  and  physical  well-being.” 
The  cause  of  the  unconstitutional  jail 
conditions  was  overcrowding. 

In  May  2001,  the  trial  court  approved 
a 48-page  settlement  agreement  and  con- 
sent decree.  Relevant  to  the  subsequent 
contempt  proceeding,  the  court  noted  that 
MCJ  was  not  to  keep  prisoners  in  the  jail 
longer  than  thirty  hours  without  assigning 
a bed.  The  midnight  population  count  was 
not  to  exceed  1,100,  and  prisoners  would 
not  be  kept  in  the  booking  area  longer 
than  thirty  hours. 

The  court  found  that  between  No- 
vember 2001  and  April  2004,  MCJ 
violated  the  consent  decree  on  16,662 
separate  occasions  by  failing  to  comply 
with  the  thirty-hour  restriction.  Accord- 
ing to  the  Milwaukee  Journal  Sentinel , 
court  documents  painted  a bleak  picture 
of  conditions  at  the  facility. 

The  booking  room,  which  was  de- 
scribed as  a “bus-station-like  waiting 
room”  surrounded  by  17  steel-door  cells, 
was  crammed  with  more  than  100  prison- 
ers at  a time,  both  men  and  women.  They 
would  be  held  in  the  booking  area  for 
up  to  four  days  without  a bed,  mattress 
or  blanket.  Prisoners  were  not  allowed 
to  lie  down  or  sleep  even  if  they  were 
sitting  up. 

When  the  waiting  room  became  over- 
crowded, the  women  would  be  placed  in 
cells  so  the  men  could  sit  on  the  benches. 
The  cells  contained  one  concrete  slab  that 
was  large  enough  for  one  person  to  he 
upon.  Up  to  21  other  women  would  be 
placed  in  each  cell.  The  women  slept  atop 


each  other,  using  one  another’s  buttocks 
for  pillows. 

While  in  the  booking  area,  prison- 
ers were  not  provided  access  to  showers, 
hygiene  products  or  a change  of  clothes. 
When  it  came  time  to  eat,  the  fare  was 
bologna  sandwiches  for  all  three  meals. 
One  pregnant  19-year-old  detainee  lost 
9 pounds  during  her  three-day  stay  at 
MCJ. 

The  plaintiffs  moved  to  hold  MCJ  of- 
ficials in  contempt,  and  sought  monetary 
sanctions  for  violations  of  the  consent 
decree.  Although  the  trial  court  spe- 
cifically found  that  “Milwaukee  County’s 
actions  were  intentional  and  constitute 
contempt  of  court,”  it  concluded  that  “the 
remedial  sanctions  that  the  plaintiff  class 
seeks,  based  upon  a plain  reading  of  the 
applicable  statutes,  is  not  available.”  The 
plaintiffs  appealed. 

The  appellate  court  found  that  “Wis- 
consin Statutes  permit  a court  to  enforce 
its  orders  by  imposing  either  remedial 
or  punitive  sanctions.”  See:  Wis.  Stat  § 
785.04.  In  some  circumstances,  the  harm 
resulting  from  noncompliance  may  not  be 


On  December  5,  2007,  the  U.S. 
District  Court  for  the  Western 
District  of  Missouri  granted  a motion 
for  judgment  of  acquittal  in  a criminal 
prosecution  for  failure  to  register  as  a sex 
offender. 

Terry  Lee  Rich,  a convicted  sex  of- 
fender, moved  from  Iowa  to  Kansas  City, 
Missouri  in  March  of  2006,  but  did  not 
register  as  a sex  offender.  Four  months 
later  Congress  passed  the  Adam  Walsh 
Act  (Walsh  Act),  which  makes  it  a felony 
for  a convicted  sex  offender  who  “trav- 
els” in  interstate  commerce  (e.g.,  across 
state  lines)  not  to  register.  See:  18  U.S.C. 
§ 2250(a).  Federal  authorities  sought  to 
prosecute  Rich  under  the  Walsh  Act  based 
on  his  failure  to  register  as  a sex  offender 
following  his  move  from  Iowa  to  Missouri 
- which  had  occurred  before  the  Walsh 
Act  was  enacted. 

In  considering  Rich’s  mid-trial 
motion  for  judgment  of  acquittal,  the 


remedied  merely  by  belated  compliance 
with  the  court  order. 

“The  legislature  . . . specifically  autho- 
rizes payment  of  money  to  compensate  a 
victim  for  an  injury  suffered  by  the  party 
as  a result  of  a contempt  of  court,”  the 
appellate  court  held.  This  applies  “for 
injuries  that  occurred  in  the  past,”  because 
the  legislature  apparently  recognized  that 
bringing  a party  into  compliance  with  a 
court  order  did  not  necessarily  cure  the 
harm  that  the  victim  of  the  noncom- 
pliance had  already  sustained  due  to 
violations  of  that  order. 

The  case  was  therefore  remanded  to 
the  trial  court  to  determine  “the  sum  of 
the  money  sufficient  to  compensate”  MCJ 
prisoners  for  “loss  or  injury  suffered”  by 
MCJ’s  violation  of  the  consent  decree. 
Note  that  the  Wisconsin  Supreme  Court 
has  agreed  to  hear  this  case  on  appeal. 
See:  Christensen  v.  Sullivan , 307  Wis.2d 
754,  746  N.W.2d  553  (Wis.App.  2008), 
review  granted. 

Additional  source:  Milwaukee  Journal 
Sentinel 


court  held  that  the  Walsh  Act  did  not 
apply  to  travel  by  sex  offenders  in  in- 
terstate commerce  before  the  law  was 
enacted.  The  district  court  based  its 
decision  not  on  Ex  Post  Facto  concerns, 
but  rather  on  the  statutory  construction 
of  “travels.” 

According  to  the  court,  the  use  of  the 
present  tense  was  decisive  in  determin- 
ing whether  “travels”  applied  to  conduct 
before  the  Walsh  Act  took  effect.  The 
favorable  rulings  cited  by  the  government, 
the  district  court  explained,  simply  failed 
“to  mention  the  statutory  use  of  the  pres- 
ent tense  in  punishing  a non-registrant 
who  ‘travels’.”  The  court  further  noted 
that  its  determination  that  the  statute 
applied  only  to  interstate  travel  after  the 
date  of  the  Walsh  Act’s  enactment  had 
been  “accepted  by  a number  of  district 
and  magistrate  judges.” 

Prosecutors  attempted  to  rely  on  the 
legislative  history  of  the  Walsh  Act  to 
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support  their  expansive  reading  of  how 
“travels”  should  be  applied  to  Rich.  The 
court,  however,  refused  to  rely  on  legisla- 
tive history,  finding  “no  ambiguity”  in 


the  statute. 

Accordingly,  Rich’s  motion  for  judg- 
ment of  acquittal  at  the  end  of  the 
prosecution’s  case  was  granted,  and  he  was 


ordered  released.  The  government  did  not 
appeal  the  decision.  See:  United  States  v. 
Terry  Lee  Rich , U.S.D.C.  (WD  Mo.),  2007 
WL  4292394.  H 


WA  Prisoner  Properly  Denied  Access  to  Savings  Account 
to  Hire  Lawyer  for  Parolability  Hearing 

by  Roger  Smith 


Division  2 of  the  Washington 
Court  of  Appeals  has  upheld 
a denial  by  the  state  Department  of 
Corrections  (DOC)  of  a prisoner’s 
request  to  use  funds  from  his  Personal 
Inmate  Savings  Account  (PISA)  to  hire 
counsel  to  represent  him  at  a parolabil- 
ity hearing. 

On  June  18,  2004  Glen  Thomas,  a 
Washington  state  prisoner  at  the  Mon- 
roe Corrections  Complex  near  Monroe, 
Washington,  asked  superintendent  Gary 
Fleming  for  permission  to  use  $2,000  from 
his  PISA  to  hire  a lawyer  to  represent  him 
at  his  upcoming  parolability  hearing.  Even 
though  Thomas’  PISA  had  almost  $8,000 
in  it,  Fleming  denied  his  request  because 
he  wasn’t  going  to  use  the  money  for  com- 
munity transition  upon  his  release  from 


prison  or  for  an  emergency. 

Thomas  had  about  $2,500  in  his 
spendable  account  at  the  time,  but  he 
was  using  that  money  to  pay  another  at- 
torney in  a different  matter.  Believing  his 
need  for  counsel  at  his  parole  hearing, 
under  the  circumstances,  constituted  an 
emergent  need  to  access  his  PISA,  he 
filed  suit  against  then-DOC  Secretary 
Joe  Lehman  in  state  superior  court 
under  42  U.S.C.  § 1983.  The  superior 
court  granted  summary  judgment  to 
the  DOC,  finding  no  emergency,  and 
Thomas  appealed. 

On  appeal,  Division  2 recognized 
that  RCW  § 72.09.111(3)  allowed 
Thomas  to  access  his  PISA  to  deal  with 
emergencies.  The  Court  also  recognized 
that  there  was  no  regulatory  definition 


for  the  word  “emergency”  in  this  context 
and  that  the  legislature  had  left  it  up  to 
the  DOC  to  make  that  determination. 
Thus,  Thomas  could  prevail  only  if  he 
could  show  that  Fleming  had  arbitrarily 
or  capriciously  denied  him  access  to  his 
PISA  funds. 

Since  Thomas  had  about  $2,500  in 
his  PISA  when  he  requested  the  PISA 
funds  to  hire  a lawyer  for  his  parole  hear- 
ing, the  Court  found  that  there  was  no 
emergency  requiring  him  to  use  money 
from  his  PISA.  On  that  basis,  the  Court 
held  that  Fleming  hadn’t  arbitrarily  or 
capriciously  denied  Thomas’  request  for 
the  PISA  funds.  Therefore,  the  Court  af- 
firmed the  superior  court  and  dismissed 
Thomas’  appeal.  See:  Thomas  v.  Lehman , 
158  P.3d  86  (2007).  W 


A generous  PIN  supporter  has  agreed  to  DOUBLE  all  prisoner  donations,  and 
match  D0IIAB  for  D0IIAB  all  non-prisoner  donations  to  Prison  legal  News 
from  October  1, 2008  until  January  31, 2009— Up  to  a total  of  $15,000  III 
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A non-prisoner’s  donation  of  $25  is  the  equivalent  of  donating  $50! 

You  can  mail  a check  or  money  order  to: 

Prison  Legal  News,  2400  NW  80th  St  #148,  Seattle,  WA  98117 
Or  call  PLN’s  office  at  206-246-1022  and  use  your  Credit  Card 
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Sixth  Circuit:  $4.5  Million  Award  Upheld  Against  Michigan 
DOC  Doctor  in  Dehydration  Death  of  Mentally  111  Prisoner 


The  Sixth  Circuit  U.S.  Court  of  Ap- 
peals upheld  a $4.5  million  damage 
award  against  a Michigan  Department  of 
Corrections  (MDOC)  doctor  whose  delib- 
erate indifference  resulted  in  the  death  of  a 
mentally  ill  prisoner  by  dehydration. 

Ozy  Vaughn  was  a prisoner  at  the 
Riverside  Correctional  Facility  in  Ionia. 
On  January  25,  2004  he  began  acting 
strangely,  standing  naked  over  his  cell- 
mate, holding  his  Bible  and  talking  about 
God.  He  tore  pages  out  of  the  Bible  and 
threw  them  on  the  floor,  claiming  “outside 
forces”  were  driving  him.  Vaughn  was 
confused,  refused  to  eat  or  drink,  and 
couldn’t  follow  simple  directions. 

Dr.  David  Moskowitz,  an  MDOC 
psychiatrist,  ordered  Vaughn  placed  in  an 
observation  room,  which  - even  in  the  dead 
of  winter  - had  a temperature  of  over  90 
degrees.  The  extremely  hot  observation 
room,  coupled  with  Vaughn’s  psychotropic 
medications,  made  him  susceptible  to  poor 
body  temperature  regulation.  That  condi- 
tion often  compounds,  resulting  in  a rise  in 
body  heat  until  the  brain  is  destroyed. 

Testimony  at  trial  revealed  that  over 
a period  of  several  days,  nurses  suspected 
that  Vaughn  was  suffering  from  dehydra- 
tion; however,  each  time  Dr.  Moskowitz 
was  notified  he  determined  otherwise.  This 
was  in  spite  of  Vaughn’s  “phenomenally 
high”  blood  sodium  level  of  182,  a high 


by  John  E.  Dannenberg 

(five  times  normal)  blood  urea  nitrogen 
level  [waste  in  the  bloodstream],  and  loss  of 
40  pounds  over  just  four  days.  Vaughn  was 
moved  to  another  observation  room  that 
was  even  hotter  (up  to  96  degrees)  before 
he  died  on  January  29,  2004  following  fits 
of  nausea,  a rapid  respiratory  rate  and  de- 
lirium - all  signs  of  severe  dehydration. 

Even  though  other  staff  members  had 
repeatedly  expressed  concerns  about  dehy- 
dration to  Dr.  Moskowitz,  he  did  nothing 
to  address  them.  Vaughn’s  family  filed  suit 
under  42  U.S.C.  § 1983,  alleging  violation 
of  his  Eighth  Amendment  rights. 

A federal  jury  found  that  Moskowitz’s 
actions  met  the  standard  for  “deliberate 
indifference,”  and  awarded  $2  million  in 
compensatory  damages  (reduced  to  $1.5 
million  due  to  settlements  with  other 
defendants)  and  $3  million  in  punitive 
damages. 

Moskowitz  appealed,  and  the  Sixth 
Circuit  reviewed  de  novo  whether  the  doc- 
tor’s actions  were  sufficiently  wrongful  to  be 
more  than  mere  malpractice  or  negligence  - 
which  would  not  satisfy  Eight  Amendment 
standards  under  § 1983.  First,  the  appellate 
court  found  that  Vaughn’s  medical  condi- 
tion was  objectively  serious. 

Second,  it  found  that  Moskowitz 
had  subjectively  ignored  Vaughn’s  seri- 
ous medical  needs,  given  the  evidence 
of  Vaughn’s  suffering  and  progressive 


debilitation. 

Next,  the  Court  of  Appeals  reviewed 
whether  the  evidence  supported  the  $1.5 
million  compensatory  damages  award.  Re- 
counting Vaughn’s  extreme  suffering  over 
his  four-day  agonizing  death  by  dehydra- 
tion, the  Court  found  no  abuse  of  discretion 
on  the  part  of  the  district  court  for  letting 
the  jury  award  stand.  The  appellate  court 
further  held  that  $3  million  in  punitive 
damages  was  neither  out  of  line  nor  con- 
stitutionally excessive  given  the  gruesome 
evidence  presented  in  this  case. 

One  of  Moskowitz’s  appellate  argu- 
ments - that  he  was  not  allowed  to  use 
Vaughn’s  sex  offense  criminal  record  as 
evidence  at  trial  - was  rejected.  This  sad 
ploy  amounted  to  the  doctor  pleading  that 
it  was  somehow  ethically  permissible  to 
torture  a mentally  ill  sex  offender  to  death 
by  failing  to  provide  adequate  medical 
care.  The  jury  verdict  and  damage  award 
were  affirmed,  and  the  case  was  remanded 
to  the  district  court  for  allocation  of  the 
compensatory  damages.  See:  Gibson  v. 
Moskowitz , 523  F.3d  657  (6th  Cir.  2008). 

Perhaps  it  comes  as  no  surprise  that 
Dr.  Moskowitz  was  subsequently  fired  by 
the  MDOC,  though  he  retained  his  medi- 
cal license  and  is  presently  the  director 
of  a therapy  center  in  Ionia  that  provides 
mental  health  and  substance  abuse  treat- 
ment. P 


$7,025  Award  in  Slip  and  Fall  From  Ohio  Prison  Bunk 


The  Ohio  Court  of  Claims  has 
awarded  a former  Ohio  prisoner 
$7,025  for  injuries  related  to  a slip  and  fall 
from  a prison  bunk. 


FORDHAM  LAW  PRISONERS  RIGHTS  ADVOCATES 
PRESENT: 

Colloquium  on  Conditions  of 
Confinement 

October  24,  2008,  9 A.M.  to  5 PM 

Fordham  University  School  of  Law, 
Room  430  B,  140  West  62nd  Street, 
New  York,  NY  10023 
The  colloquium  will  focus  on  conditions  of 
confinement  in  United  States  correctional 
facilities.  Keynote  speaker:  Brian  Fischer, 
Commissioner  of  the  New  York  State 
Department  of  Correctional  Services 
Co-Sponsored  by  the  Stein  Center  for  Law  & 
Ethics,  and  Fordham  Urban  Law  Journal 
Email  pra@law.fordham.edu  to  register 
For  more  info:  http://law.fordham.edu/conditions 


Stacy  Rose  slipped  and  fell  while 
climbing  down  from  his  bunk  at  the 
Chillicothe  Correctional  Institution.  Rose 
suffered  injuries  to  his  lower  back,  left 
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ankle,  and  right  shoulder.  Rose  was  given 
ibuprofen  by  the  prison  infirmary  after  the 
fall,  but  continued  to  experience  pain. 

After  his  release,  Rose  sued  the 
Ohio  Department  of  Rehabilitation  and 
Corrections.  Rose  claimed  that  the  pain 
from  his  injuries  prevented  him  from 
working  jobs,  like  construction,  that  he 
used  to  work  before  the  incident.  Tapeka 
Turner,  Rose’s  girlfriend,  confirmed 
Rose’s  pain. 

Based  on  the  evidence,  the  court 
awarded  Rose  $7,025.  The  court  found 
that  Rose  suffers  “some  pain”  on  a daily 
basis  as  a result  of  the  fall.  The  court, 
however,  found  Rose’s  pain  to  be  neither, 
debilitating  or  severe.  See:  Rose  v.  Ohio 
Department  of  Rehabilitation  and  Cor- 
rection, 2008  Ohio  Misc.  LEXIS  53  and 
2008  Ohio  Misc.  LEXIS  110.  P 
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Failure  to  Name  Defendant  in  Administrative  Appeal  Does 
Not  Foreclose  Including  Him  in  § 1983  Complaint 


The  Third  Circuit  U.S.  Court  of 
Appeals  ruled  that  when  a defen- 
dant in  a prisoner’s  42  U.S.C.  § 1983  civil 
rights  complaint  had  participated  in  the 
administrative  grievance  process,  but  had 
not  been  expressly  named  in  a grievance, 
that  defendant  was  not  foreclosed  from 
being  named  in  a subsequent  lawsuit. 

Huntingdon,  Pennsylvania  state  pris- 
oner Joye  Williams  was  seriously  assaulted 
by  his  razor-wielding  cellmate.  This  hap- 
pened after  Williams  had  twice  notified 
prison  staff  that  his  cellmate  was  threatening 
him,  and  had  twice  requested  a cell  change. 
Williams  filed  a grievance  alleging  that 
staff  was  negligent  in  failing  to  protect  him. 
Specifically,  he  gave  the  grievance  to  Unit 
Manager  Kenneth  Hollibaugh,  to  whom 
Williams  had  previously  sent  the  cell  change 
requests.  Williams  identified  the  “2-10” 
[work  shift]  staff  of  the  cell  block  in  his 
grievance,  but  did  not  name  Hollibaugh  as 
required  by  prison  rules.  Hollibaugh  admit- 
ted that  he  had  participated  in  the  decision 
to  deny  Williams’  cell  change  requests;  he 
also  denied  Williams’  grievance. 


After  exhausting  administrative  rem- 
edies, Williams  sued  Hollibaugh  and  other 
“2-10”  prison  staff  in  U.S.  District  Court 
for  violations  of  his  Eighth  Amendment 
right  to  be  free  from  cruel  and  unusual 
punishment.  Hollibaugh’s  motion  for 
summary  judgment  was  granted  because 
he  had  not  been  expressly  named  in  Wil- 
liams’ grievance.  Williams  appealed. 

The  Third  Circuit  reversed.  The  appel- 
late court  found  merit  in  Williams’  citation 
to  Spruill  v.  Gillis , 372  F.3d  218  (3rd  Cir. 
2004)  and  in  his  argument  that  the  Magis- 
trate Judge  had  failed  to  consider  evidence 
extrinsic  to  the  grievance.  While  it  was  tech- 
nically true  that  Williams  had  procedurally 
defaulted  by  not  naming  Hollibaugh,  it  was 
also  true  that  (as  in  Spruill)  Hollibaugh 
had  inadvertently  cured  that  default.  He 
did  so  by  participating  in  the  grievance 
process,  namely  by  preparing  the  Internal 
Review  Response  (IRR)  to  the  grievance. 
In  that  IRR,  Hollibaugh  identified  himself 
as  having  had  a conversation  with  Williams 
as  the  “Grievance  Officer.” 

Although  Hollibaugh  tried  to  excuse 


his  self-implication  on  untimely-notice 
grounds,  the  court  found  that  the  decision 
in  Jones  v.  Bock , 127  S.Ct.  910  (2007)  [see: 
PLN,  May  2007,  p.36]  had  stated  that  no- 
tice was  not  a purpose  of  the  exhaustion 
requirement.  The  Bock  ruling  observed 
that  “The  primary  purpose  of  a grievance 
is  to  alert  prison  officials  to  a problem,  not 
to  provide  personal  notice  to  a particular 
official  that  he  may  be  sued.”  Id.,  at  923. 

Moreover,  the  Third  Circuit  thought 
the  Magistrate  Judge  should  have  relied 
upon  the  extrinsic  evidence  produced  in 
the  complaint  - namely  that  Hollibaugh 
had  signed  off  on  Williams’  grievances. 
Hollibaugh  could  not  have  done  so  without 
being  put  on  notice  that  he  had  thereby 
implicated  his  own  responsibility  to  protect 
Williams’  Eighth  Amendment  rights. 

Accordingly,  the  Third  Circuit  re- 
versed and  remanded  to  the  lower  court 
for  further  proceedings.  See:  Williams  v. 
Beard , 482  F.3d  637  (3rd  Cir.  2007).  The 
case  settled  in  October  2007  for  $10,000. 
Williams  was  represented  by  the  Pennsyl- 
vania Institutional  Law  Project.  FJ 
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Ten  Michigan  Lawyers  Honored  For  8- Year  Effort  To  Win  $30  Million 
Damages  For  10  Women  Prisoners’  Sexual  Abuse  By  Prison  Guards 


Ten  Michigan  attorneys  were 
awarded  two  different  awards 
by  two  national  attorney  professional 
associations.  The  attorneys  received 
the  National  Lawyers  Guilds’  coveted 
Law  for  the  People  award.  The  NLG 
was  founded  in  1937  as  the  nation’s  first 
racially  integrated  bar  association.  In  ad- 
dition to  the  NLG  award,  the  attorneys 
also  received  the  prestigious  Trial  Lawyer 
of  the  Year  Award  from  Public  Justice 
(FKA  Trial  Lawyers  for  Public  Justice) 
for  their  tenacious  eight-year  effort  to 
gain  injunctive  relief  and  damages  for 
female  prisoners  in  the  Michigan  Depart- 
ment of  Corrections  (MDOC)  who  were 
from  1993  to  2003  violently  sexually  as- 
saulted, abused,  harassed  and  defiled  by 
male  prison  guards  charged  with  their 
safety  and  supervision.  The  attorneys 
withstood  MDOC’s  barrage  of  obfus- 
catory  legal  defense  tactics  designed  to 
protect  the  perverted  guards  and  their  su- 
pervisors, on  February  1,  2008,  winning 
a jury  award  of  $15.5  million  for  the  first 
group  of  ten  victims  (worth  an  estimated 
$30  million  today  with  accumulated  in- 
terest). Individual  awards  ranged  from 
$335,000  to  $3.6  million.  The  jury  was 
so  moved  by  the  stories  of  what  MDOC 
had  wrought  against  the  prisoners’  civil 
rights  and  personal  dignities  that  they 
issued  a rare  apology  on  behalf  of  the 
people  of  Michigan.  49  similar  cases 
against  MDOC  are  still  pending,  each 
representing  claims  of  ten  victims. 

The  testimony  of  the  victims  was  both 
shocking  and  heart- wrenching.  One  by 
one,  the  first  group  of  ten  - including  three 
lifers  - told  of  forceful,  aggressive,  and  un- 
wanted violent  rapes,  digital  penetrations, 
oral  sex,  fondling,  prurient  observation 
and  verbal  harassment  spanning  a decade 
of  incarceration.  One  had  a baby.  With 
no  relief  from  administrative  complaints, 
the  sexual  free-for-all  foisted  upon  these 
women  prisoners  by  male  guards  was 
only  heightened  by  their  threats  of  loss 
of  prison  privileges,  good  time  credits 
and  parole.  Some  of  the  guards  followed 
their  victims  to  the  streets,  stalking  them, 
assaulting  them  and  even  violating  them 
back  to  prison  where  they  could  repeat 
their  sexual  predation. 

The  jury  heard  as  well  from  lying 


by  John  E.  Dannenberg 

supervisory  defendants,  who  asserted 
that  they  simply  had  no  idea  that  such 
crimes  were  going  on.  But  two  guards 
were  criminally  convicted  during  the  ten 
year  period,  and  others  were  fired.  One 
investigator,  Captain  Jack  Hutchins, 
forced  plaintiff  Alicia  Smith  to  perform 
oral  sex  on  him  - then  sexually  assaulted 
her  repeatedly  until  he  was  transferred  to 
another  prison. 

Plaintiff  Nicole  Anderson  was  sexu- 
ally violated  by  guard  Derle  Jones  at  the 
Scott  Correctional  Facility  in  1997  and 
1998.  Jones,  with  help  from  fellow  guards, 
took  Anderson  from  the  housing  unit  for 
the  sole  purpose  of  sexually  assaulting  her. 
Jones  threatened  her  with  punishment  if 
she  told.  Jones  followed  Anderson  to  the 
streets,  where  he  required  her  to  report 
and  perform  oral  sex.  When  Anderson 
was  put  on  electronic  monitoring,  Jones 
followed  her  home  where  he  sexually  as- 
saulted her  again.  In  2001,  Anderson  was 
returned  to  prison  and  the  sexual  attacks 
began  all  over  again,  by  Jones  and  other 
guards  whom  Michigan  taxpayers  had 
entrusted  with  the  care  and  rehabilitation 
of  prisoners. 

Prisoner  Carmelita  Ayers  was  sexu- 
ally assaulted  by  guard  John  Fedewa  twice 
in  December  1993,  in  the  staff  bathroom 
and  in  a caustic  closet.  When  Ayers  came 
back  to  prison  in  2001,  after  six  years  on 
the  streets,  she  was  taken  to  a hospital  for 
medical  treatment,  where  guard  Joseph 
Durigon  sexually  assaulted  her. 

In  2000,  guard  Michael  O’Donnell 
watched  plaintiff  Victoria  Baldridge  in 
various  states  of  undress  and  when  she 
used  the  toilet.  Getting  bolder,  he  then 
ordered  her  to  undress  so  he  could  view 
her  naked  body  while  he  worked.  Finally, 
O’Donnell  brazenly  entered  her  cell  and 
violently  sexually  assaulted  her.  This  went 
on  for  over  a year,  while  other  staff  refused 
to  take  her  complaints. 

Back  at  the  Scott  facility,  guard  Lynn 
Williams  sexually  assaulted  1 8-year-old  Toni 
Bunton  in  the  bathroom,  in  her  cell,  in  the 
shower  and  in  other  areas.  Plainly,  this  was 
common  knowledge  - but  no  one  would  take 
any  steps  against  Williams;  he  was  protected 
by  knowledgeable  supervisors. 

Plaintiff  Hiywanica  Dunning  was 
in  an  acute  mental  health  care  center  at 


Huron  Valley.  But  her  mental  disadvan- 
tage was  all  guard  Kevin  Estes  needed 
to  go  after  her.  Plaintiff  Jill  Flanders, 
when  incarcerated  at  Camp  Branch,  was 
repeatedly  sexually  assaulted  by  guard 
Art  Lancaster  in  classrooms  and  even  in 
the  principal’s  office.  Although  Lancaster 
resigned  in  2000,  he  continued  to  harass 
Flanders  by  mail  until  her  release,  when  he 
took  up  stalking  her  on  the  streets. 

Florence  Crane  facility  prisoner 
Carrie  Flemion  was  assaulted  in  1997 
by  guard  Jan  Baldwin,  who  forced  her  to 
perform  oral  sex  and  digitally  penetrated 
her  in  the  shower  room,  grooming  room, 
caustic  closet,  supply  closet,  staff  bath- 
room and  prisoner  bathroom.  Baldwin 
pled  guilty  to  criminal  charges  of  assault 
and  battery  in  2000. 

Despite  this  compelling  testimony, 
MDOC  vigorously  defended  that  it  wasn’t 
true.  They  took  five  interlocutory  appeals 
and  innumerable  stays  to  delay  proceed- 
ings for  eight  years.  The  legislature  even 
changed  the  state  Civil  Rights  statute  to 
exclude  protection  for  state  prisoners, 
but  the  plaintiffs’  attorneys  defeated  this 
shameful  tactic  in  a constitutional  chal- 
lenge. 

The  trial  gained  national  attention. 
Human  Rights  Watch,  Amnesty  Interna- 
tional and  even  a Special  Rapporteur  sent 
by  the  United  Nations  followed  the  im- 
moral undertaking  by  MDOC  to  shelter 
its  perverted  prison  guards.  Still,  sexual 
assaults  continued.  A guard  at  Huron 
Valley  was  sent  to  prison  for  assaulting  a 
female  prisoner  in  2005. 

The  accolades  for  their  legal  work 
fell  to  indefatigable  Michigan  attorneys 
Deborah  LaBelle,  Richard  Soble,  Patricia 
Streeter,  Shannon  Dunn,  Molly  Reno, 
Michael  Pitt,  Peggy  Pitt,  Cary  McGehee, 
Ronald  Reosti  and  Ralph  Sirlin.  See: 
Neal  v.  Michigan  DOC,  Michigan  Cir- 
cuit Court  (Washtenaw  County),  Case 
No.  966986  CZ.  The  verdicts  are  posted 
on  PLN’s  website.  PLN  has  reported 
the  sexual  horror  story  of  the  Michigan 
prison  system  for  almost  two  decades  now. 
Hopefully  we  will  soon  be  able  to  report 
its  conclusion. 

Other  resources:  Public  Justice  E-lert, 
Associated  Press. 
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Georgia  Inmate  Welfare  Fund  Consent  Decree 
Terminated  Under  PLRA 


The  Eleventh  Circuit  Court  of 
Appeals  has  ordered  a Georgia 
federal  district  court  to  terminate  a 
permanent  plan  for  charitable  dona- 
tions from  the  Inmate  Welfare  Fund 
at  the  Glynn  County  Detention  Center 
(GCDC).  The  matter  was  before  the 
Eleventh  Circuit  after  the  district  court 
dismissed  GCDC’s  motion  to  terminate, 
holding  the  plan  was  a private  settlement 
rather  than  a consent  decree  subject  to 
termination  under  the  Prison  Litigation 
Reform  Act  (PLRA). 

The  GCDC  Inmate  Welfare  Fund 
was  created  in  1985  as  part  of  a consent 
order  to  settle  a prisoner  class  action 
suit  that  alleged  unconstitutional  con- 
ditions at  the  facility.  The  Fund  was 
established  “to  generally  promote  the 
welfare  of  the  inmate  population  and 
may  be  used  to  defray  the  costs  of  items 
furnished  the  indigent  inmates,”  and 
used  profits  from  GCDC’s  commissary 
and  pay  phones. 

By  1993  the  Fund  had  accumulated 
a large  surplus  and  GCDC  moved  to 
donate  the  surplus  to  charity.  The  district 
court  granted  the  motion  as  well  as  the 
prisoners’  subsequent  motion  to  donate 
the  excess  to  charity  on  an  annual  basis. 
Two  years  after  the  PLRA  was  enacted, 
GCDC  moved  to  terminate  the  consent 
decrees  in  this  case.  While  that  motion 
was  granted  in  1998,  the  district  court 
continued  the  charitable  trust  and  over- 
sight of  the  trust. 

In  November  2005,  GCDC  moved 
to  terminate  the  permanent  plan  that 
created  the  charitable  trust.  The  district 
court  denied  the  motion,  holding  that 
the  trust  had  been  created  pursuant  to  a 
private  settlement  agreement  rather  than 
a consent  decree.  GCDC  appealed. 

The  sole  issue  on  appeal  was  whether 
the  permanent  plan  creating  the  charita- 
ble trust,  and  requiring  surplus  payments 
from  the  Fund  to  that  trust,  was  a 
consent  decree  or  a private  settlement 
agreement.  Under  the  PLRA,  a private 
settlement  agreement  is  “an  agreement 
entered  into  among  the  parties  that 
is  not  subject  to  judicial  enforcement 
other  than  the  reinstatement  of  the  civil 
proceeding  that  the  agreement  settled.” 
A consent  decree  is  defined  as  relief 
“entered  by  the  court  that  is  based  in 
whole  or  in  part  upon  the  consent  or 


acquiescence  of  the  parties  but  does  not 
include  private  settlements.” 

Both  consent  decrees  and  private 
settlements  are  based,  at  least  in  part, 
upon  agreement  between  the  parties.  The 
distinguishing  factor  is  judicial  enforce- 
ment. The  Eleventh  Circuit  found  the 
permanent  plan  provided  for  judicial 
enforcement  and  was  thus  a consent  de- 
cree subject  to  the  two-year  termination 
provision  of  the  PLRA. 

The  appellate  court  noted  that  the 
permanent  plan  was  established  by  court 
order.  The  district  court  specifically 
retained  jurisdiction  over  the  charitable 
trust,  under  the  court’s  supervision.  The 
1998  order  dissolving  the  consent  decrees 


An  arbitrator  awarded  Washing- 
ton State  probationer  Mark  S. 
Rice  $44,515  in  a claim  alleging  negli- 
gence, emotional  distress,  and  aggravation 
of  a preexisting  elbow  injury.  Washington 
Department  of  Corrections  Community 
Corrections  Officer  Jenny  Sheriden  was 
alleged  to  have  overstepped  her  bound- 
aries when  she  required  Rice  to  take  a 
polygraph  test  in  November  2006. 

A Superior  Court  judge  had  denied 
a request  that  Rice  take  the  polygraph, 
and  when  Rice  told  Sheridan  he  was 
not  taking  it,  she  arrested  him.  When 
the  State  failed  to  set  a hearing,  Rice’s 
lawyer  set  one,  at  which  the  judge  or- 
dered Rice  released.  Not  pleased  with 
that  result,  Sheridan  waited  outside  the 
jail,  arrested  Rice  again,  and  took  him 
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was  a “final  order.”  Additionally,  the  dis- 
trict court  had  found  the  Inmate  Welfare 
Fund  should  continue  “in  full  force  and  ef- 
fect pending  further  Order  of  this  Court.” 
Thus,  the  district  court  had  imposed  judi- 
cial enforcement  and  the  permanent  plan 
was  not  a private  settlement. 

As  such,  the  district  court’s  dismissal 
of  the  termination  motion  was  reversed. 
Because  both  parties  agreed  that  no  con- 
stitutional violations  were  ongoing  and 
more  than  two  years  had  elapsed  since  the 
consent  decree  was  entered,  the  Eleventh 
Circuit  instructed  that  the  PLRA  required 
the  lower  court  to  grant  GCDC’s  motion 
to  terminate  the  plan.  See:  Rowe  v.  Jones , 
483  F.3d  791  (11th  Cir.  2007). 


to  another  prison. 

After  another  hearing,  the  judge  again 
ordered  Rice  released.  In  addition  to  the 
negligence  and  emotional  distress  claims, 
Rice  claimed  an  existing  elbow  injury  was 
aggravated  by  being  handcuffed  for  an  hour 
behind  his  back  while  riding  in  a car  after 
the  second  arrest.  The  matter  was  settled 
through  arbitration  on  January  9,  2008. 
See:  Rice  v.  State  of  Washington , Pierce 
County,  Case  No:  07-2-09131-4.  P 
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$45,000  Awarded  to  Probationer  Subject 
to  Overzealous  Probation  Officer 


Prison  Legal  News 


43 


October  2008 


$305,021  Awarded  to  Missouri  Prisoner  Struck  by  Tree; 
State  Legislature  Takes  Note 


A Missouri  prisoner  was  awarded 
$305,021  after  being  struck  by  a 
tree.  In  February  2000,  Hortense  Cain,  a 
female  prisoner  at  the  Women’s  Correc- 
tional Center  in  Vandalia,  was  assigned  to 
a Missouri  Department  of  Transportation 
(MDOT)  road  crew.  Cain’s  supervisor, 
John  Perkins,  instructed  Cain  and  two 
other  prisoners  to  fell  a tree.  Because 
the  tree  was  particularly  large,  “notch” 
and  “back”  cuts  were  needed  in  order  to 
control  the  fall. 

While  notching  the  tree,  the  chainsaw 
chain  slipped  off.  After  repositioning  the 
chain  it  slipped  again  while  making  a back 
cut.  When  the  chain  was  being  reposi- 
tioned, the  tree  unexpectedly  fell  on  Cain 
as  she  was  walking  to  an  MDOT  trailer 
to  use  the  toilet. 

The  prisoner  cutting  the  tree  did  not 
intend  for  it  to  fall  towards  Cain;  in  fact, 
the  notch  cuts  were  made  to  fell  the  tree 
in  the  opposite  direction.  Cain  suffered  a 
knee  injury  which  eventually  required  a 
total  joint  replacement. 

She  filed  suit  against  the  Missouri 
Highways  and  Transportation  Commis- 
sion. Following  a jury  trial,  Cain  was 
awarded  $412,500  in  damages,  which  was 
reduced  to  $305,021  by  the  trial  court  on 
the  commission’s  motion.  The  commission 
also  appealed  the  damage  award. 

On  appeal,  the  commission  argued 
that  it  was  entitled  to  sovereign  immunity 
because  the  tree  the  prisoners  were  cutting 
down  was  not  “in  a dangerous  condition,” 
and  even  if  it  was,  the  dangerous  condi- 
tion was  not  caused  by  an  employee  of 
a public  entity.  The  commission  further 
took  issue  with  one  of  the  trial  court’s  jury 
instructions.  The  Court  of  Appeals  agreed 
with  the  sovereign  immunity  defense  and 
reversed  the  jury  verdict. 

The  Missouri  Supreme  Court  agreed 
to  hear  the  case.  The  evidence  was  suf- 
ficient, the  Court  found,  “for  a jury  to 
conclude  that  the  manner  in  which  the 
inmate  worker  cut  the  tree,  prior  to  it  fall- 
ing, created  a dangerous  condition  within 
the  meaning  of  the  statute.”  The  tree  had 
been  standing  for  40  minutes  from  the  time 
the  first  notch  cut  was  made,  the  Court 
noted.  During  this  time,  “a  dangerous 
condition  existed:  the  tree  could  fall  at 
any  moment.” 


by  Brandon  Sample 

The  Court  also  found  that  the  danger- 
ous condition  was  created  by  an  employee 
of  a public  entity.  It  mattered  not,  the 
Court  explained,  that  the  person  felling 
the  tree  was  a prisoner,  as  the  tree  was 
being  cut  at  the  direction  of  an  MDOT 
supervisor.  Further,  the  prisoners  were 
paid  for  their  work,  albeit  only  $7.50  a 
day.  Under  such  circumstances  the  pris- 
oners on  the  road  crew  were  regarded  as 
employees  of  a public  entity. 

Nevertheless,  the  state  Supreme 
Court  found  merit  in  the  commission’s 
challenge  to  the  trial  court’s  jury  instruc- 
tions. Because  the  error  was  presumed  to 
be  prejudicial,  the  Court  reversed  and  re- 
manded the  case  for  a new  trial.  See:  Cain 
v.  Missouri  Highways  and  Transportation 


The  U.S.  District  Court  for  the 
Eastern  District  of  Michigan  is- 
sued a declaratory  judgment  and  remedial 
injunctive  order  granting  new  hearings 
to  non-drug  offense  parolable  Michigan 
prisoners  sentenced  to  life  prior  to  1992, 
who  had  been  denied  parole  hearings  due 
solely  to  gradual  changes  in  parole  board 
rules.  The  court  had  previously  held  that 
those  changes  had  the  net  effect  of  in- 
creasing punishment  in  violation  of  the 
U.S.  Constitution’s  Ex  Post  Facto  clause. 
[See:  PLN,  Feb.  2008,  p.20]. 

The  injunctive  order  affects  a class  of 
over  1,000  pre-1992  non-drug  offense  lifers 
who  are  in  theory  eligible  for  parole,  but 
whose  hearings  have  been  sidelined  due  to 
insidious  changes  in  parole  board  rules  that 
have  delayed  their  parole  consideration  to 
the  point  of  eternally  denying  them  release 
on  parole.  In  essence,  the  court’s  ruling  will 
return  the  parole  board  rules  to  the  status 
quo  that  existed  before  1992. 

Considering  the  defendants’  prior 
unconstitutional  conduct,  the  skeptical 
district  court  issued  a 24-paragraph  “first 
remedial  order”  to  cover  an  initial  six- 
month  period,  during  which  it  gave  the 
defendants  “a  chance  to  show  that  they 
are  both  willing  and  able  to  remedy  the 


Commission , 239  S.W.3d  590  (Mo.  2007). 

The  Missouri  legislature  took  note  of 
the  Supreme  Court’s  decision  - though 
not  to  laud  the  socially  responsible  rul- 
ing, which  held  that  prisoners  injured 
while  on  prison  work  crews  could  sue  for 
compensation  for  their  injuries.  Instead, 
lawmakers  sought  to  overturn  the  Court’s 
finding  that  prisoners  were  considered 
public  employees  while  on  prison  work  as- 
signments. In  April  2008,  the  House  voted 
135-0  to  approve  legislation  that  would 
overturn  the  Supreme  Court’s  ruling  (H.B. 
2590);  however,  that  bill  and  companion 
legislation  in  the  Senate  ultimately  failed 
to  pass  during  the  2008  session.  FJ 

Additional  source:  Columbia  Tribune 


constitutional  violations.” 

The  order  begins  by  requiring  the 
parole  board  to  identify  the  250  longest- 
serving  lifers  from  the  1 ,000  class  members, 
purging  those  whose  “true”  security  clas- 
sification is  presently  above  Level  III,  as 
well  as  those  having  additional  sentences 
that  would  render  them  parole  ineligible 
within  the  next  six  months. 

If  any  of  the  250  longest-serving  lif- 
ers are  already  in  the  parole  “pipeline,” 
they  too  shall  be  deleted  from  the  list. 
The  board  will  then  interview  all  of  the 
remaining  parole  candidates,  in  order  of 
those  having  served  the  longest  time  first, 
who  will  be  “considered  anew”  for  parole 
under  the  terms  of  the  court  order.  Those 
terms  include  preparing  parole  eligibility, 
medical  and  psychological  reports,  as 
well  as  permitting  the  prisoners  to  place 
relevant  materials  in  their  files. 

Parole  decisions  are  then  to  be  made 
by  applying  the  parole  laws,  policies,  proce- 
dures and  standards  that  were  “applied  by 
the  old  parole  board  in  the  decades  before 
1992,”  which  the  court  then  set  forth.  In 
implementing  the  pre-1992  standards,  the 
parole  board  was  ordered  “to  be  mindful 
of  the  fact  that  for  decades  the  average  time 
served  for  parolable  lifers  at  the  point  of 
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parole  was  1 8 years,  and  that  most  parolable 
lifers  were  paroled  between  15-18  years.” 

Within  six  months,  the  board  shall 
report  back  to  the  district  court  and  com- 
mence processing  another  group  of  250 
lifers.  The  court  will  review  the  results 
from  the  first  group  to  determine  if  new 
or  different  remedies  are  needed  to  achieve 
“constitutional”  parole  reviews. 

The  district  court  made  its  ruling  re- 
garding the  Ex  Post  Facto  violations  a final 
permanent  injunctive  order  within  the  mean- 
ing of  the  Prison  Litigation  Reform  Act,  18 


On  February  22,  2008,  the  Wash- 
ington State  Department  of 
Corrections  (DOC)  fired  Colleen  Brixley, 
48,  a fiscal  analyst  at  the  McNeil  Island 
Corrections  Center,  for  stealing  $103,000 
from  the  McNeil  Offender  Welfare  Bet- 
terment Fund.  The  fund  is  used  primarily 
to  pay  staff  salaries  for  positions  such  as 
chaplains,  grievance  coordinators,  etc. 
Token  amounts  are  also  used  to  finance 
programs  for  prisoners  that  provide 
stronger  family  relations,  improvements  to 
visitation  areas,  games  for  prisoners’  chil- 
dren, and  religious  supplies.  The  money 
in  the  fund  is  mostly  generated  from  kick- 
backs  on  prisoners’  telephone  calls  that 
make  maintaining  family  ties  for  prisoners 
extremely  difficult  and  expensive. 

The  DOC  turned  over  the  results  of  its 
investigation  to  the  Pierce  County  Sheriff’s 
Department.  The  internal  investigation 
revealed  that  Brixley  wrote  fund  checks 
to  her  husband  and  deposited  them  in 
their  personal  account;  forged  signatures; 
misrepresented  financial  documents;  and 
changed  processes  to  conceal  her  actions. 
On  August  29,  2008,  Brixey  was 


U.S.C.  § 3636(a),  for  purposes  of  appeal.  The 
court  declared  it  would  deny  any  stay  pending 
an  appeal  (which  has  since  been  filed  by  the 
state),  due  to  the  “size  of  the  class  and  the 
serious  ongoing  harm  to  the  individual  class 
members,  many  of  whom  almost  certainly 
would  have  been  paroled  years  ago  but  for 
the  defendants’  conduct.” 

On  April  29,  2008  the  court  awarded 
$5,517.90  in  costs  and  $181,407.45  in 
attorney’s  fees,  with  $136,040.70  of  the 
fees  apportioned  to  the  plaintiffs’  lead 
counsel,  Paul  Reingold,  and  $45,366.75  to 


charged  in  Pierce  County  Superior  Court 
with  three  counts  each  of  theft  and  forg- 
ery. Her  bail  was  set  at  $5,000,  and  a trial 
is  scheduled  for  October  23.  It  is  unknown 
whether  any  of  the  stolen  funds  can  be 
recovered.  As  to  where  the  money  went, 
Sheriff’s  investigators  found  evidence  of 
ATM  withdrawals  from  Brixey’s  bank  ac- 
count at  the  Red  Wind  Casino. 

Sources:  Tacoma  News  Tribune,  Seattle 
Post-Intelligencer 


the  Michigan  Clinical  Law  Program.  The 
court  retained  jurisdiction  in  the  case  to 
monitor  the  board’s  progress.  See:  Foster- 
Bey  v.  Rubitschun,  U.S.D.C.  (E.D.  Mich.), 
Case  No.  05-cv-71 3 18-MOB- VMM  (Feb. 
7,  2008).  P 
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Contempt  Order  Entered  Against  Virgin  Island’s 
Prison  Mental  Health  Care 


A Virgin  Islands  federal  district 
court  has  held  territory  officials 
in  contempt,  ruling  that  they  willfully 
violated  the  court’s  orders.  That  finding 
came  in  a class  action  suit  dating  back 
to  1994  which  challenges  “inhumane  and 
dangerous  conditions”  at  the  Criminal 
Justice  Complex  (CJC)  and  CJC  Annex 
in  St.  Thomas. 

The  parties  entered  into  a Settlement 
Agreement  in  October  1994.  Since  that 
time,  the  court  has  issued  several  remedial 
orders.  It  has  also  held  the  defendants  in 
contempt  three  previous  times.  The  cur- 
rent, or  fourth,  contempt  finding  relates 
to  serious  failures  in  mental  health  care 
and  appropriate  housing  for  mentally  ill 
prisoners. 

The  court’s  latest  order  spent  con- 
siderable time  discussing  mentally  ill 
defendants  who  had  been  found  not  guilty 
by  reason  of  insanity  (NGRI).  By  2003, 
the  CJC  was  holding  four  such  prisoners. 
They  were  eventually  transferred  to  the 
Golden  Grove  Adult  Correctional  Facil- 
ity (ACF).  At  intake,  the  ACF  counselor 
indicated  that  she  was  “at  a loss  of  what 
to  do”  regarding  the  treatment  of  those 
prisoners.  ACF’s  lone  psychiatrist  wrote 
to  document  his  “serious  concerns  about 
remanding  individuals  who  are  not  con- 
victed nor  convictable  to  a prison  where  he 
spends  over  20  hours  daily  in  his  cell.” 

In  December  2003  the  court  ordered 
the  NGRI  prisoners  to  be  moved  to  a fo- 
rensic facility.  What  has  transpired  since 
can  only  be  described  as  more  than  three 
years  of  subterfuge  and  unfulfilled  prom- 
ises. First,  territory  officials  said  they  were 
seeking  a psychiatric  facility  outside  the 
Island  because  no  adequate  facility  existed 
on  the  Island.  While  they  made  inquiries 
with  a few  facilities,  they  made  no  actual 
transfers  despite  a Puerto  Rico  facility 
agreeing  to  accept  two  of  the  NGRIs. 
Territory  officials  have  since  promised  the 
court  that  they  were  near  completion  of 
their  own  forensic  facility. 

On  the  eve  of  a February  2005  con- 
tempt hearing,  the  NGRI  patients  were 
transferred  to  a psychiatric  unit  at  the 
Juan  E.  Luis  Hospital  (JLH)  on  St.  Croix. 
In  January  2006,  the  NGRIs  were  moved 
back  to  ACF  without  notice  to  the  court 
or  class  counsel.  While  at  JLH  the  NGRIs’ 
conditions  improved  drastically;  one  was 
even  recommended  to  be  discharged. 


After  returning  to  ACF  they  began  to 
deteriorate  and  again  became  a threat  to 
themselves  and  others.  In  March  2006,  the 
court  ordered  territory  officials  to  move 
the  NGRIs  to  a psychiatric  forensic  facil- 
ity. By  February  27,  2007,  however,  the 
defendants  still  had  not  taken  any  action 
on  the  order. 

The  court  detailed  the  case  of  Jona- 
than Ramos,  who  was  arrested  in  April 
2002  for  allegedly  attempting  to  steal  a 
bicycle.  His  five-year  stay  “at  the  jail  has 
been  chaotic,  ‘characterized  by  active 
psychosis,  unpredictability,  and  dangerous 
behavior,”’  the  court  stated.  He  assaulted 
guards  and  fellow  prisoners,  causing 
him  to  be  on  constant  lock-down  for 
two  years  because  he  was  such  a serious 
security  threat.  Despite  acknowledging 
that  Ramos  will  never  be  returned  to  com- 
petency, territory  officials  have  allowed 
him  to  languish  in  confinement  without 
seriously  attempting  to  place  him  in  a 
proper  facility. 

Over  the  past  three  years  Virgin 
Islands  officials  have  failed  to  live  up  to 
commitments  they  made  to  remedy  jail 
conditions.  During  that  period  they  missed 
four  deadlines  to  re-open  the  Annex,  and 
left  the  NGRI  patients  “virtually  untreated 


The  United  States  has  settled  a 
lawsuit  alleging  negligent  super- 
vision and  observation  of  a prisoner  who 
fell  from  a top  bunk.  While  the  settlement 
was  estimated  to  be  for  $449,000,  it  could 
be  more  due  to  guaranteed  annuity  pay- 
ments. 

Avery  Checora,  a 42-year-old  Native 
American,  was  arrested  for  drunkenness 
and  held  in  the  “detox  cell”  at  the  Bureau 
of  Indian  Affairs  Detention  Center  in  Ft. 
Duchesne,  Utah.  Shortly  after  his  arrest 
on  May  3,  2000,  Checora  fell  about  4 Vi 
feet  from  the  top  bunk  of  a bunk  bed, 
landing  on  his  head  on  the  concrete  floor. 
He  suffered  a serious  and  permanent  brain 
injury. 

Detention  center  guards  said  Checora 
was  observed  lying  on  his  bunk,  reading 
quietly,  shortly  before  the  fall.  Other  prison- 
ers, however,  disputed  that  version  of  events. 


in  a general  population  unit  at  ACF.”  Also, 
they  failed  to  move  Ramos  or  assist  his 
sister  in  getting  him  committed. 

To  solve  the  Ramos  issue,  officials 
dropped  the  criminal  charges  against  him. 
The  court,  however,  held  that  action  did 
not  entitle  the  defendants  to  ignore  the 
court’s  order  to  hospitalize  him.  The  court 
found  the  dismissal  of  the  charges  was  a 
blatant  attempt  to  subvert  its  order;  all 
the  equities  in  this  case,  the  court  held, 
required  enforcement  of  its  order  to  hos- 
pitalize Ramos. 

Territory  officials  were  held  in  con- 
tempt for  failing  to  hospitalize  Ramos, 
failing  to  place  the  NGRIs  in  a forensic 
unit,  failing  to  integrate  the  prisoners’ 
medical  and  psychiatric  files,  and  failing  to 
staff  and  make  repairs  at  the  CJC  Annex 
and  complete  construction  of  their  own 
forensic  unit.  The  district  court  withheld 
coercive  contempt  proceedings  to  allow 
the  territory’s  newly-elected  Governor 
and  his  new  appointments  to  the  Attor- 
ney General  and  Bureau  of  Corrections 
offices  to  act.  The  defendants  were  given 
sixty  days  to  submit  a progress  report. 
See:  Carty  v.  DeJongh , USDC  D. Virgin  Is- 
lands, Case  No.  3:94-cv-00078-SSB-GWB 
(Feb.  27,  2007),  2007  WL  817607.  P 


They  said  Checora  was  very  ill  and  shaky 
with  alcohol  withdrawal  symptoms.  He  had 
earlier  moved  his  mattress  to  the  floor  and 
tried  to  lay  down,  but  guards  ordered  him 
to  put  the  mattress  back  on  the  top  bunk 
shortly  before  the  fall.  Since  Checora  had 
been  in  the  detox  cell  about  30  times  over 
the  last  7 years,  the  guards  were  well  aware 
of  his  alcohol  withdrawal  symptoms. 

The  brain  injury  left  Checora,  an  oil 
field  laborer,  essentially  unemployable.  The 
case  settled  on  September  19,  2007.  The 
estimated  $449,000  settlement  included  a 
cash  payment  of  $277,412  and  an  annuity 
that  will  pay  $750  per  month,  guaranteed 
for  20  years,  with  lump  sums  of  $6,500 
in  2009  and  $10,000  each  in  2015,  2022 
and  2025.  Checora’s  five  minor  children 
received  a total  of  $32,600.  See:  Checora 
v.  United  States , U.S.D.C.  (D.Utah),  Case 
No.  2:04-cv-00395-DAK.  ¥* 
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$19.5  Million  for  19.5  Years  Wrongful  Imprisonment  in  North  Carolina 


On  February  16,  2007,  a North 
Carolina  man  who  spent  nearly 
19.5  years  in  prison  for  a rape  he  didn’t 
commit  settled  with  the  State  and  the  City 
of  Winston-Salem  for  $1,958,454. 

Darryl  Hunt,  a black  man,  was  im- 
prisoned in  1984  for  the  rape  and  murder 
of  Deborah  Sykes,  a young,  white,  female 
reporter.  In  1994  a DNA  test  determined 
that  Hunt’s  DNA  did  not  match  semen 
found  on  the  dead  woman.  Nevertheless, 
Hunt  spent  another  9 years  in  prison  until 
the  State  was  finally  forced  to  release  him 
in  2004  after  the  actual  murderer  con- 
fessed to  the  crime. 

In  his  subsequent  lawsuit,  in  which  he 
alleged  violations  of  his  civil  rights,  Hunt 
claimed  that  Winston-Salem  police  failed 
to  properly  investigate  the  crime,  railroaded 
him  because  of  his  race,  and  wrongfully 
detained  him  for  an  additional  9 years. 

The  City  of  Winston-Salem  ultimate- 
ly issued  a report  in  which  it  apologized 
to  Hunt  and  admitted  that  the  actions 
of  those  responsible  for  Hunt’s  wrongful 
imprisonment  “fell  short  of  the  standards 
this  city  holds  and  espouses.” 

Hunt’s  settlement  included  $358,454 


from  the  State  of  North  Carolina  and 
$1,600,000  from  the  City  of  Winston 
Salem. 

Hunt,  39  at  the  time  of  the  settlement, 
was  represented  by  attorney  S.  Mark  Rabil 


The  Wyoming  Department  of  Cor- 
rections has  settled  a prisoner’s 
failure  to  protect  claim  for  $350,000.  The 
action  was  filed  in  U.S.  District  Court 
by  Wyoming  State  Penitentiary  prisoner 
Jason  C.  Huff. 

Huff  had  informed  prison  officials 
upon  intake  that  he  feared  retaliation 
from  his  cousin,  Robert  Foster,  who  was 
housed  at  the  same  facility.  He  was  rightly 
concerned,  as  he  had  provided  informa- 
tion that  led  to  Foster’s  conviction  and 
imprisonment.  Huff  was  assured  that  he 
and  Foster  would  not  come  in  contact. 

Despite  those  assurances,  the  two 
were  placed  in  the  same  cell  over  a 
seven-month  period  until  Foster  was 
transferred  to  a prison  in  Texas.  Huff 


of  Winston-Salem.  See:  Hunt  v.  City  of 
Winston-Salem,  Forsyth  County  Superior 
Court,  Case  No.  Unknown. 

Source:  The  Carolina  Verdict  Reporter 


claimed  that  Foster  subjected  him  to 
severe  sexual,  physical  and  psychologi- 
cal abuse.  Moreover,  he  alleged  that  his 
repeated  requests  to  move  to  another  cell 
were  ignored. 

Prison  officials  admitted  to  the 
“conflict,”  but  argued  the  two  prisoners 
had  asked  to  be  housed  together.  They 
said  Huff  never  complained  until  almost 
six  months  after  Foster  was  transferred. 
In  response,  Huff  stated  he  was  too  em- 
barrassed to  raise  the  issue  before  then. 
Although  prison  officials  questioned 
whether  any  beatings  or  assaults  had 
actually  occurred,  they  settled  the  suit  for 
$350,000.  See:  Huff  v.  Wyoming  Dept,  of 
Corrections , U.S.D.C.  (D.  Wyo.),  Case  No. 
2:06-cv-00289-WFD.  ¥* 
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New  York  Mail  Rule  Disciplinary  Conviction  Reversed 


The  Appellate  Division,  Fourth 
Department,  of  the  New  York 
Supreme  Court  has  ordered  the  removal 
from  a prisoner’s  institutional  record  of  a 
misbehavior  report  for  failing  to  comply 
with  correspondence  rules. 

Curtis  Davis,  a prisoner  at  New  York’s 
Attica  prison,  commenced  an  action 
pursuant  to  CPLR  Article  78  to  annul 
an  administrative  determination  that  he 
violated  “inmate  rules  108.13  and  180.11.” 
The  Supreme  Court  found  the  misbehav- 
ior report  and  Davis’  own  admissions 
constituted  substantial  evidence  that  he 


had  possessed  a magazine  article  about 
prison  escape  and  had  ordered  equipment 
used  to  pick  locks  and  bypass  security  sys- 
tems, which  was  delivered  to  his  attorney 
in  New  York  City.  Thus,  his  disciplinary 
violation  for  rule  108.13,  which  prohibits 
possession  of  an  article  or  paraphernalia 
demonstrating  a planned  escape,  was  well 
founded. 

There  was  no  evidence,  however, 
that  Davis  had  violated  the  correspon- 
dence procedures  of  rule  180.11.  While 
he  received  a letter  from  a former  pris- 
oner named  “Sparky,”  there  was  no 


evidence  that  Davis  corresponded  with 
Sparky  while  Sparky  was  incarcerated. 
Additionally,  the  misbehavior  report 
stated  only  that  Davis  had  received 
the  mail,  and  did  not  indicate  he  had 
“kited”  mail  or  wrote  to  a party  other 
than  the  addressee  on  the  exterior  of 
the  envelope. 

As  such,  the  determination  that  Davis 
violated  rule  1 80. 1 1 was  ordered  annulled 
and  expunged  from  his  institutional  re- 
cord. See:  Matter  of  Davis  v.  Goord,  39 
A.D.3d  1255,  833  N.Y.S.2d  802  (N.Y.A.D. 
4 Dept.,  2007).  P 


Indiana  Judge  Refuses  to  Send  Juveniles  to  Unsafe  Facility 


On  December  17,  2007,  Judge 
Peter  Nemeth  of  St.  Joseph 
County,  Indiana  informed  Governor 
Mitch  Daniels  that  he  would  no  longer 
send  female  juvenile  offenders  to  the 
Indianapolis  Juvenile  Correctional  Facil- 
ity (formerly  known  as  the  Indiana  Girls 
School).  Nemeth  found  that  the  facility 
was  understaffed  and  determined  it  was 
“neither  safe  nor  productive”  to  send 
girls  to  the  Department  of  Corrections 
(DOC)  facility,  which  also  housed  male 
juveniles. 

Judge  Nemeth’s  decision  followed  a 
court-ordered  audit  of  the  facility  that  was 
conducted  on  October  23, 2007.  The  audit 
found  numerous  deficiencies  and  rated  the 
facility  as  “not  satisfactory”  or  “needs 
improvement”  in  13  of  27  reviewed  areas. 
The  facility,  which  until  recently  housed 
258  youthful  offenders,  had  a staff-to- 
juvenile  ratio  of  one  guard  to  every  20  to 
40  children  - far  exceeding  the  acceptable 
standard  of  1 to  10. 

“It  is  disheartening  to  hear  from 
juveniles  that  the  staff  is  not  consistently 
locking  the  doors  to  the  bedrooms  at 
night  and  not  completing  their  rounds,” 
auditors  wrote.  “Overt  sexual  behavior 
continues  more  often  during  the  day  in 
the  units  and  at  the  school . . . and  appar- 
ently has  become  part  of  the  culture  at 
the  facility.” 

Nemeth  said  his  staff  interviewed 
dozens  of  girls  and  learned  that  many 
were  having  sex  with  each  other  - which 
they  called  “networking”  - because  staff 
levels  were  too  low  for  adequate  supervi- 
sion. They  also  told  the  auditors  that 
some  facility  employees  knew  this  was 
happening  and  didn’t  care.  Other  girls 


identified  male  staff  members  who  made 
sexual  advances  by  touching  and  speaking 
to  them  inappropriately. 

Pat  Arthur,  senior  attorney  special- 
izing in  juvenile  justice  issues  at  the 
National  Center  for  Youth  Law  in  Oak- 
land, California,  said  the  complaints, 
if  accurate,  should  raise  a number  of 
red  flags.  She  noted  that  staffing  ratios 
should  be  about  one  supervisor  for  every 
12  juveniles. 

DOC  Chief  of  Staff  Randall  Koester 
questioned  the  accuracy  of  the  girls’ 
complaints,  and  asserted  the  facility  had 
a staffing  ratio  of  1 to  6.5,  which  included 
teachers  and  counselors.  However,  Arthur 
said  counselors  and  teachers  are  not  typi- 
cally counted  in  such  ratios. 

The  court-ordered  audit  further 
found  that  1 1 8 of  the  facility’s  258  youths 
were  taking  psychotropic  medication. 
Arthur  found  this  number  “suspiciously 
high”;  also,  the  facility  psychiatrist  had 
failed  to  adequately  explain  why  many 
juveniles  had  been  placed  on  the  drugs,  to 
justify  the  continued  use  of  medication,  or 
to  provide  a monthly  follow-up. 

“I  would  really  want  to  examine  those 
practices  and  the  quality  of  care  and  mon- 
itoring the  girls  are  getting,”  said  Arthur. 
“Those  drugs  can  be  used  as  a substitute 
for  engaging  the  child  in  activities  and  op- 
portunities to  change  themselves.” 

Additionally,  the  audit  faulted  the 
lack  of  vocational  programs  at  the  facil- 
ity and  found  the  classroom  setting  could 
“only  be  described  as  nonproductive  at 
best.”  Koester  defended  the  lack  of  a certi- 
fied vocational  training  course,  claiming 
the  needs  of  the  population  called  for  a 
focus  on  remedial  education  and  special 


education.  Arthur  disagreed,  explaining 
that  the  lack  of  vocational  training  was 
a huge  deficiency  because  such  skills 
are  important  in  helping  juveniles  find 
a different  path  in  life;  e.g.,  other  than 
delinquency. 

The  October  audit  was  the  review 
team’s  third  visit  to  the  facility  since 
May  of  2007,  when  similar  concerns  were 
noted,  according  to  team  leader  Bill  Bru- 
insma,  executive  director  of  the  Thomas 
N.  Frederick  Juvenile  Justice  Center  in 
South  Bend,  Indiana,  which  oversees 
St.  Joseph  County’s  juvenile  programs. 
“I  was  hopeful  in  May,”  Bruinsma  said. 
“When  we  pointed  some  of  the  problems 
out,  there  were  promises  made  that  things 
would  improve.  But  when  we  went  back 
in  October,  I was  disappointed  because 
so  many  of  those  promises  hadn’t  been 
kept.” 

Judge  Nemeth  decided  to  write  the 
Governor  - and  several  state  lawmakers  - 
after  receiving  an  unsatisfactory  response 
from  DOC  Commissioner  J.  David  Dona- 
hue in  December  2007.  “He  basically  said 
he  thought  they  were  doing  a good  job 
and  said  you  can’t  believe  everything  the 
girls  say,”  recalled  Nemeth.  “After  that,  I 
felt  the  only  way  anything  would  happen 
would  be  to  bring  the  governor  into  the 
picture.”  Nemeth  noted  that  the  facility 
“seems  like  chaos  to  me,  [with]  very  little 
discipline.  The  girls  say  they  are  running 
the  place.” 

Apparently,  notifying  the  governor 
was  what  it  took  to  force  improvements 
on  an  unwilling  corrections  system.  In 
March  2008  the  state  began  removing 
male  juveniles  from  the  facility,  which 
would  allow  staff  members  to  more  closely 
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supervise  the  units  housing  female  offend- 
ers. The  DOC  said  a “staffing  plan  for 
the  facility  is  being  developed  to  ensure 
the  appropriate  deployment  of  staff.” 
Bruinsma  praised  the  change  as  “a  step 
in  the  right  direction.”  Regardless,  Judge 
Nemeth  continued  to  refuse  to  send  girls 
to  the  Indianapolis  Juvenile  Correctional 
Facility  until  he  was  sure  that  conditions 


had  improved;  instead,  female  juveniles 
were  sent  to  a private  facility  at  about 
twice  the  cost  to  the  state. 

Nemeth  has  not  been  alone  in  his  con- 
cerns. In  February  2006,  state  and  federal 
officials  agreed  on  a plan  calling  for  the 
Indiana  DOC  to  address  rampant  violence 
and  sexual  activity  at  state  juvenile  facili- 
ties. The  plan  required  the  state  to  increase 


training  and  implement  new  education, 
mental  health  and  administrative  review 
programs.  As  part  of  the  agreement,  the 
U.S.  Department  of  Justice  is  monitoring 
changes  within  DOC  juvenile  facilities  for 
up  to  three  years.  FJ 

Sources:  The  Indianapolis  Star,  South  Bend 
Tribune,  CNN  com,  Associated  Press 


Texas  Adds  Sex  Offender 
Employment  and  School 
Information  to  Registry 


The  Texas  Department  of  Public 
Safety  has  announced  it  is  adding 
information  about  where  sex  offenders 
work  and  go  to  school  to  its  online  sex 
offender  registry.  The  registry  update  will 
cost  $1.2  million,  which  is  being  paid  by 
a federal  grant. 

Texas’  sex  offender  registry  already 
allows  people  to  search  for  sex  offend- 
ers by  name  or  ZIP  code,  and  provides 
neighborhood  maps  showing  where  sex  of- 
fenders live  as  well  as  their  photos,  offense 
information,  aliases  and  legal  status. 

The  updated  registry  will  list  sex 
offenders’  occupational  licenses,  em- 
ployer name  and  address,  and  school 
name  and  address  if  they  are  attending 
classes.  It  will  also  provide  automatic 
notifications  if  a sex  offender  moves  into 
a specified  ZIP  code  or  when  a specific 
sex  offender  changes  his  or  her  registry 
information. 

The  expansion  of  the  Texas  sex  offender 
registry  was  spurred  by  a 2007  Texas  Attor- 


ney General’s  opinion 
that  found  the  public 
had  a right  to  such 
information.  Only 
Missouri,  Maine 
and  Alaska  currently 
gather  employment- 
related  data  for  their 
registries.  However, 
the  Adam  Walsh 
Child  Protection 
and  Safety  Act  re- 
quires all  states  to 
collect  employment 
information  about 
sex  offenders  by  June 
2009,  or  face  the  loss 
of  federal  funding 
for  law  enforcement 
programs.  P 

Source:  Austin 
American- States- 
man 
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Texas  Youth  Commission  Settles  Lawsuit  with  U.S.  Dept,  of  Justice 

by  Gary  Hunter 


It  took  less  than  three  months  for 
Texas  officials  to  reach  an  agree- 
ment after  the  U.S.  Department  of  Justice 
(DOJ)  filed  suit  against  the  Texas  Youth 
Commission  (TYC),  alleging  mistreatment 
of  youthful  offenders.  A final  settlement 
was  entered  by  the  court  on  May  5,  2008. 

The  lawsuit  brought  against  the  TYC 
stemmed  from  a 2006  inspection  of  the 
Evins  juvenile  facility  in  Edinburg,  Texas.  In 
the  DOJ’s  complaint,  filed  in  U.S.  District 
Court  for  the  Southern  District  of  Texas, 
federal  inspectors  stated  that  TYC  officials 
“have  engaged,  and  continue  to  engage,  in 
a pattern  or  practice  of  failing  to  ensure 
that  the  youth  at  Evins  are  adequately  pro- 
tected from  harm.”  The  complaint  further 
accused  the  TYC  of  “failing  to  provide 
youth  ...  adequate  due  process  ...  adequate 
rehabilitative  treatment ...  and  engaging  in 
a pattern  or  practice  of  depriving  youth”  of 
their  constitutional  rights. 

DOJ  officials  toured  the  Evins  unit 
between  September  11  and  15,  2006.  On 
March  15,  2007  they  determined  that 
conditions  at  Evins  violated  the  rights  of 
youths  held  at  the  facility.  Suit  was  filed 
on  February  1,  2008,  though  months  of 
negotiations  preceded  the  actual  lawsuit. 

Among  the  40  points  of  the  settlement, 
the  TYC  agreed  to  provide  juveniles  with 
“reasonably  safe  living  conditions,”  which 
included  protecting  them  from  violence  by 
both  guards  and  other  prisoners. 

TYC  health  care  providers  are  now 
responsible  for  reporting  suspicions  of 
abuse  arising  from  medical  examinations 
performed  on  juvenile  offenders. 

Restraint  measures  can  no  longer  be 
used  in  a punitive  fashion.  Use  of  force 
policies  must  ensure  that  minimal  force  is 
used  in  restraints;  a system  for  reporting 
infractions  must  be  implemented,  and  all 
reported  incidents  must  be  reviewed  by 
senior  management. 

Excessive  use  of  force  has  long  been  a 
significant  problem  in  Texas  prisons.  PLN 
has  reported  how  former  TYC  director 
Dimitria  Pope  expanded  the  use  of  chemi- 
cal agents  (pepper  spray)  against  juvenile 
prisoners  even  after  a court  had  ruled  the 
practice  illegal.  [See:  PLN , Feb.  2008,  p.8]. 

Pope’s  pepper  spray  order  was  issued 
in  the  guise  of  protecting  staff  from  in- 
jury, and  was  eventually  rescinded  after 
she  faced  strong  criticism.  But  it  was 
indicative  of  the  misguided  mentality  that 


brought  the  Evins  facility  to  the  attention 
of  DOJ  inspectors. 

While  touring  Evins,  inspectors  noted 
a 2004  medical  report  by  a nurse-manager 
that  stated  juveniles  were  being  treated  for 
broken  teeth  and  fractured  bones  suffered 
at  the  hands  of  guards.  Also  in  2004,  a 
violent  riot  between  prisoners  and  guards 
resulted  in  several  injuries;  that  incident  is 
still  being  litigated. 

Staffing  levels  are  extremely  low  at 
the  Evins  facility  and  in  TYC  in  general. 
One  of  the  settlement  provisions  requires 
the  state  to  rectify  the  staff  shortage  out 
of  concern  for  prisoner  safety. 

More  extensive  background  checks 
were  made  mandatory  for  newly-hired 
TYC  employees,  and  an  annual  review  must 
be  conducted  on  those  already  employed. 

Grievance  policies  were  also  an  area 
cited  for  improvement,  and  the  state  is 
now  required  to  maintain  a compliance 
coordinator  to  ensure  that  the  terms  of  the 


California:  On  April  3, 2008,  four  pris- 
on guards  at  the  state  prison  in  Tehachapi 
were  stabbed  by  two  Hispanic  prisoner 
members  of  the  Surenos  gang,  and  the 
entire  state  prison  system  was  placed  on 
lockdown.  Other  guards  used  batons,  pep- 
per spray  and  physical  force  to  stop  the 
attack.  The  injured  guards  suffered  lacera- 
tions and  stab  and  puncture  wounds. 

California:  On  April  4,  2008,  twelve 
prisoners  at  the  California  Institution  for 
Men  in  Chino  were  injured  in  an  attack 
by  Hispanic  prisoners  on  white  prisoners. 
The  attack  occurred  in  Laguna  Hall,  a 
198-bed  dormitory.  The  injuries  resulted 
from  being  stabbed  and  beaten.  Guards 
restored  order  using  pepper  spray.  No 
staff  were  injured. 

California:  On  January  18,  2008, 
2,200  prisoners  at  the  California  State 
Prison  in  Solano  staged  a work  strike  to 
protest  cutbacks  in  their  yard  access.  Prior 
to  the  cutback  up  to  1 ,000  prisoners  could 
have  yard  access.  After  the  restriction  it 
was  reduced  to  600. 

Connecticut:  On  January  25,  2008, 
George  Salisbury,  a prisoner  at  the  Mac- 
Dougall  Correctional  Institute,  trapped 
and  assaulted  a female  guard  in  a dormi- 
tory control  room.  The  unidentified  guard 
screamed  for  help  and  three  prisoners 


settlement  agreement  are  met.  The  duration 
of  the  agreement  is  three  years,  after  which 
time  TYC  is  expected  to  be  in  full  compli- 
ance. See:  United  States  v.  Texas , U.S.D.C. 
(S.D.  Tex.),  Case  No.  7:08-cv-00038.  Prison 
and  jail  lawsuits  filed  by  the  DOJ  tend  to 
be  the  proverbial  toothless  with  little  in  the 
way  of  enforcement  and  change. 

It  is  worth  noting  that  the  abuses  at 
the  Evins  facility  were  discovered  and  doc- 
umented long  before  the  TYC  sex  abuse 
scandal  that  broke  in  early  2007,  in  which 
West  Texas  State  School  administrator 
Ray  Brookins  and  principal  John  Paul 
Hernandez  were  charged  with  molesting 
teenage  boys  in  their  care.  Numerous  TYC 
officials  were  terminated  or  arrested  for 
covering  up  or  failing  to  investigate  those 
and  other  abuses  at  state  juvenile  facilities. 
[See:  PLN,  Feb.  2008,  p.l], 

Additional  sources:  Dallas  Morning  News, 
Associated  Press 


rushed  to  her  assistance,  breaking  into  the 
locked  room  and  restraining  Salisbury  until 
the  forces  of  state  law  and  order  arrived. 

Georgia:  On  January  18, 2008,  Michelle 
Robinson,  a guard  at  the  Coweta  County 
Prison,  pleaded  guilty  to  violating  her  oath 
of  office  - by  having  sex  with  a prisoner.  She 
was  sentenced  to  three  years  probation.  By 
being  convicted  of  violation  of  her  oath  of 
office,  rather  than  a charge  of  having  sex 
with  a prisoner,  she  avoided  the  hassle  of 
being  branded  a sex  offender. 

North  Carolina:  On  January  22, 2008, 
Adeline  Najer,  a prisoner  at  the  Johnston 
Correctional  Institution,  was  shot  and 
killed  by  a prison  guard  while  attempting 
to  escape  from  the  facility  by  climbing 
over  a fence.  Najer,  serving  a ten-year 
sentence  for  second  degree  murder,  report- 
edly ignored  several  orders  from  guards 
to  stop. 

Oklahoma:  On  January  18,  2008, 
Frank  Elliott,  49,  a prisoner  at  the  GEO 
Group-run  prison  in  Lawton,  took  a 
dentist  and  a dental  assistant  hostage 
with  a knife.  Elliott  surrendered  without 
incident  several  hours  later;  no  demands 
were  reported  to  the  media. 

Russia:  Since  1990,  women  prisoners 
at  the  UF  91/9  prison  near  Novosibirsk  in 
Siberia  have  held  annual  beauty  contests. 
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The  contest  categories  are  Greek  God- 
desses, Flower  Gowns  and  Imaginary 
Uniforms.  Prison  officials  view  participa- 
tion as  a sign  of  good  behavior  and  take 
it  into  consideration  for  parole  hearings. 
Most  women  prisoners  in  Russia  are  con- 
victed of  drug  offenses. 

Texas:  On  March  1, 2008,  Monte  Mo- 
rast,  a guard  at  the  Montgomery  County 
jail,  was  charged  with  official  oppression 
and  unlawful  restraint  of  a child  under  17. 
While  touring  the  jail,  a 17-year-old  male 
student  was  disrobed  by  various  prisoners 
while  Morast  watched.  Morast  was  fired 
after  being  indicted. 

Virginia:  On  April  30,  2008,  David 
Yates,  a state  prisoner  being  transported 
from  a prison  to  the  Tazewell  County 
Jail,  removed  one  handcuff  and  man- 
aged to  pry  heavy  metal  grills  from  the 
inside  of  the  prison  van,  smashed  out  a 
window,  and  escaped  while  the  van  was 
moving  down  Route  58.  Prison  guards 
shot  Yates  once  in  the  shoulder  and  he  was 
recaptured,  still  wearing  leg  shackles.  He 
is  expected  to  recover.  Yates  was  incarcer- 
ated on  a probation  revocation. 

Washington:  Between  November  2007 
and  March  2008,  at  least  65  prisoners  in 
the  King  County  Jail  in  Seattle  have  been 
diagnosed  with  MRSA,  a drug  resistant 
skin  infection  that  can  lead  to  death.  The 
US  Department  of  Justice  has  previously 
criticized  the  jail  for  failing  to  take  steps  to 
contain  the  spread  of  contagious  illnesses. 
The  jail  continues  to  refuse  to  provide 
jail  prisoners  with  more  than  one  set  of 
underwear  or  socks,  which  contributes 
to  the  spread  of  diseases.  At  least  one  jail 
prisoner  has  died  of  MRSA  in  the  past 
18  months.  FJ 
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No  Credit  Card?  Then  Send  $3.50 
S & H and  Price  of  Item  to: 
ABOOKYOUWANT.COM  B.Nagle 
13  Bourne  Ave,  Att.  MA  02703 
I Accept  Stamps  / M.O.  For  Payment 

Animated  movie  producer  seeks  writers, 
artists,  directors,  voice  actors,  singers, 
rappers,  comedians,  lyricists,  and  others 
for  movie  project.  Send  serious  replies 
to:  Atlantis  Saunders 

521  Rogers  Ave  (Box#  177) 
Brooklyn,  NYC  11225 


INMATE  PORTRAITS 

For  family  members  and  love  ones 
Portraits  created  from  your  photos 
Visit  my  blog  page  for  details: 
http  ://inmateportraits.  blogspot . com 


Power  Source  Books 

Searching  for  Urban  Books? 
Looking  for  ‘Hood  Books? 

Holla!  We  Gotcha! 

% D.  White,  P.  O.  Box  536 
Ft.  Myers,  FL  33902 
(Send  Self-Addressed  Stamp 
Envelope  for  a Reply) 


LOVE  TO  TYPE  MANUSCRIPTS! 

Will  type,  design  & lay  out  pages 
Accurate  and  Dependable 
Reasonable  Rates! 

Jane  Eichwald 

Ambler  Document  Processing 
P.O.  Box  1006 
Darien,  CT  06820 


LOVE  ETERNAL  GIFTS  INC. 

Your  complete  gift  catalog. 
Lingerie,  romantic  items,  books, 
toys,  holiday  gifts,  & more. 
Affordable  prices  plus  discount 
coupon  in  W 08  catalog.  Send 
$1.50  to:  Love  Eternal  Gifts 
PO  Box  31,  Bloomington,  IL  61702 


PRISONER  ADVOCACY  GROUP 

Specializing  in  parole  petitions 
and  various  other  inmate  issues. 

For  information  call: 
214/694-6558  or  send  SASE  to: 
7201  E Grand  Ave  Dallas  TX  75214 


Commissary  Lists  Wanted  Fed  & St 

Price  Gouging  Research 
PO  Box  4213,  Brick,  NJ  08723 


Paralegal  4 Hire  Cheap  Research 

Habeas  PLR  Appeals  All  States 
A FRIEND  ON  THE  OUTSIDE 
53  Thomas  Street 
Bloomfield,  NJ  07003 


ATTENTION  WASHINGTON  STATE  EX-INMATES 

Looking  for  Class  Plaintiffs  to  Represent  Fellow  Ex-Inmates  in  an  Upcoming  Class  Action 


• Were  you  were  held  past  your  early  release  date? 

• Were  you  released  before  your  maximum  sentence  date? 

• Have  you  been  on  the  street,  problem-free,  for  at  least  12  months  and  less  than  18  months? 


If  the  answers  to  ALL  of  the  above  questions  is  YES  and  you  would  like  to  be  a class  plaintiff,  please  contact,  IN  WRITING  ONLY : 
Kahrs  Law  Office,  5215  Ballard  Ave.  NW,  #2,  Seattle,  WA  98107.  Please  also  answer  the  questions  listed  below: 

Crime(s)  of  conviction: 

Early  Release  Date: Maximum  Release  Date: Date  released: 
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Ice  Cream 

Several  cities  and  at  least  one  state 
have  passed  laws  that  prohibit  sex 
offenders  from  driving  ice  cream  trucks. 

In  2004  Eduardo  Grau,  56,  was  driv- 
ing an  ice  cream  truck  in  New  York  state 
when  he  molested  a 9-year-old  girl.  It 
was  discovered  that  Grau  had  been  in  the 
habit  of  offering  rides  to  the  children  on 
his  route.  By  2005  New  York  had  passed  a 
law  prohibiting  sex  offenders  from  driving 
ice  cream  trucks. 

A similar  case  in  Florida,  in  which 
the  driver  was  charged  with  battery 
of  a teenager,  has  prompted  that  state 
to  consider  passing  its  own  ice  cream 
truck  law. 

Florida  Assistant  State  Attorney 


ACLU National  Prison  Project 

Handles  state  and  federal  conditions  of  con- 
finement claims  affecting  large  numbers  of 
prisoners,  as  well  as  sexual  assaults  against 
prisoners.  Publishes  the  bi-annual  NPP  Journal 
and  the  online  Prisoners’ Assistance  Directory. 
Contact:  ACLU  NPP,  915  15th  St.  NW,  7th  FL, 
Washington,  DC  20005  (202)  393-4930.  www. 
aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International, 
5 Penn  Plaza,  New  York  NY  1 000 1 (212)  807- 
8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP  Provides  information 
related  to  HIV  - contact  them  if  you  are  not 
receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact: 
CHJ,  8235  Santa  Monica  Blvd.  #214,  West 
Hollywood,  CA  90046.  HIV  Hotline:  323-822- 
3838  (collect  calls  from  prisoners  OK),  www. 
healthjustice.net 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  incarceration. 
Provides  resources  in  three  areas:  education, 
family  reunification,  and  services  for  incarcer- 
ated parents  and  their  children.  Contact:  CCIP, 
P.O.  Box  41-286,  Eagle  Rock,  CA  90041  (626) 
449-2470.  www.e-ccip.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers 
in  prison,  etc.  Contact:  F&CN,  93  Old  York 
Road,  Suite  1 #510,  Jenkintown,  PA  19046 
(215)  576-1110.  www.fcnetwork.org 


Trucks  No  Treat  for  Sex  Offenders 


Harmon  Massey,  who  prosecuted  the 
case  said,  “Can  you  think  of  a better  kid 
magnet,  if  you  were  a sex  offender?” 

California’s  San  Bernardino  County 
Supervisors  are  considering  imposing 
restrictions  as  well.  Amanda  Purnham, 
of  Perris,  discovered  that  a convicted  sex 
offender  was  driving  an  ice  cream  truck 
in  her  subdivision. 

“There  are  a bazillion  things  you 
could  do  for  a living  that  don’t  involve 
children,”  said  Burnham.  “It  just  seems 
like  a very,  very  odd  choice.” 

Burnham  motivated  residents  to  put 
flyers  on  every  house  in  the  area. 

San  Antonio,  Texas  and  Tucson, 
Arizona  have  already  passed  laws  prohib- 


iting sex  offenders  from  driving  ice  cream 
trucks  and  restrictions  are  presently  being 
considered  in  Massachusetts. 

Alderwoman  Deb  Hadcock,  of  Rapid 
City,  South  Dakota  says  they  are  consider- 
ing a law  that  would  require  background 
checks  for  ice  cream  truck  drivers. 

American  Civil  liberties  Union  attor- 
ney Jennifer  Ring  is  concerned  that  some 
citizens  are  overreacting. 

“If  you’re  throwing  everyone  in  the 
same  bucket,  you’re  really  restricting  these 
people  who  have  paid  their  debt  to  society 
to  go  on  and  be  productive  citizens,”  says 
Ring.  FI 

Source:  USA  Today 


Other  Resources 

FAMM-gram 

Quarterly  magazine  of  FAMM  (Families  Against 
Mandatory  Minimums),  which  includes  info 
about  injustices  resulting  from  mandatory  mini- 
mum laws  with  an  emphasis  on  federal  laws.  $10 
yr  for  prisoners.  Contact:  FAMM,  1612  K Street 
NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

Florida  Prison  Legal  Perspectives 

A bi-monthly  newsletter  that  includes  court 
rulings,  administrative  developments  and  news 
related  to  the  Florida  DOC.  $10  yr  prisoners,  $15 
yr  individuals,  $30  yr  professionals.  Contact: 
FPLP,  PO.  Box  1069,  Marion,  NC  28752.  www. 
fioriaprisons.net 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues. 
Contact:  The  Fortune  Society,  29-76  Northern 
Blvd.,  Long  Island  City,  NY  11101  (212)  691- 
7554.  www.fortunesociety.org 

Gay  & Lesbian  Prisoner  Project 

Provide  limited  pen  pal  services  and  information 
for  GLBT  prisoners,  and  publishes  Gay  Commu- 
nity News  several  times  a year,  free  to  lesbian  and 
gay  prisoners.  Volunteer-run  with  limited  services. 
G&LPP,  P.O.  Box  1481,  Boston,  MA  02117 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are 
at  the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  100  Fifth  Avenue, 
3rd  FL,  New  York,  NY  1001 1 (212)  364-5340. 
www.innocenceproj ect.org 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrong- 


ful convictions,  and  how  and  why  they  occur. 
Six  issues:  $10  for  prisoners,  $20  all  others,  $3 
for  sample  issue  or  a first  class  stamp  for  more 
info.  Contact:  Justice  Denied,  P.O.  Box  68911, 
Seattle,  WA  98168  (202)  335-4254.  www. 
justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants 
(CURE)  is  a national  organization  with  state 
and  special  interest  chapters  that  advocates  for 
rehabilitative  opportunities  for  prisoners  and 
less  reliance  on  incarceration.  Publishes  the 
CURE  Newsletter.  Contact:  CURE,  P.O.  Box 
2310,  National  Capitol  Station,  Washington, 

DC  20013  (202)  789-2126.  www.curenational. 
org 

November  Coalition 

Publishes  the  Razor  Wire  newsletter  four  times 
a year,  which  reports  on  drug  war-related  is- 
sues, releasing  prisoners  of  the  drug  war,  and 
restoring  civil  rights.  Yr  sub:  $6  for  prisoners, 
$25  all  others.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA  99114  (509)  684- 
1550.  www.november.org 

Partnership  for  Safety  and  Justice 

Publishes  Justice  Matters,  a quarterly  newsletter 
that  reports  on  criminal  justice  issues  in  OR, 
WA,  ID,  MT,  UT,  NV  and  WY.  $7  yr  prisoner, 
$15  all  others.  Contact:  PSJ,  P.O.  Box  40085, 
Portland,  OR  97240  (503)  335-8449.  www. 
safetyandjustice.org 

Just  Detention  Inf l 

(formerly  Stop  Prisoner  Rape) 

Seeks  to  end  sexual  violence  against  prisoners. 
Provides  counseling  resources  for  imprisoned 
and  released  rape  survivors  and  activists  for 
almost  every  state.  Specify  state  with  request. 
Contact:  Stop  Prisoner  Rape,  3325  Wilshire 
Blvd.  #340,  Los  Angeles,  CA  90010  (213)  384- 
1400.  www.justdetention.org 
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Prison  Legal  News’  Book  Store 


! Fill  in  the  boxes  by  each  book  you  want  to  order  indicating  fee  Quantity  and  Amount  Enter  the  Total  of  the  books  on  the  Order  Form.  FREE  I 
I SHIPPING  on  all  book  and  index  orders  OVER  $50  (effective  January.  1, 2008  until  further  notice).  A $6  mailing  charge  on  all  other  orders.  | 


* •• 

: Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS!  : 

• 1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!)  • 

| 2.  Writing  to  Win:  The  Legal  Writer  ($23.95  value!)  I 

: Prisoners’  Guerrilla  Handbook,  2nd  Ed  ($30.99  value!)  • 

; 4.  Prison  Profiteers  ($27.95  value!)  • 

• Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  $17.95.  I 

• Explains  the  writing  of  effective  complaints,  responses,  briefs,  • 

l motions  and  other  legal  papers.  1035  : 

• Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the  • 
: U.S.  & Canada,  2nd  Ed, by  Jon  Marc  Taylor,  $24.95.  Includes  contact  • 

• info  & outlines  courses  offered  by  over  250  education  providers.  Info  l 

: on  high  school,  vocational,  paralegal,  law,  college  and  ; 

• graduate  courses.  One  of  a kind  prisoner  resource.  1047  ’ 

• Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel;  $21.95.  This  is  the  third  • 
l and  latest  book  in  a series  of  PLN  anthologies  that  examines  the  reality  of  mass  l 

• imprisonment  in  America.  [The  other  two  titles  are  The  Celling  of  America  & • 
I Prison  Nation  shown  below].  Prison  Profiteers  is  unique  from  other  books  because  l 

• it  exposes  and  discusses  who  profits  and  benefits  from  mass  impris-  • 

l onment,  rather  than  who  is  harmed  by  it  and  how.  1 063  l 


s \ 

: Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS!  : 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!)  • 

| 2.  Actual  Innocence  ($17.99  value)  \ 

\ 3.  Roget’s  Thesaurus  and  English  Dictionary  (21.98  value!)  : 
’ (Spanish-English/English-Spanish  Dictionary  can  be  substituted)  • 

• Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right,  • 
: updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $11.99.  : 

• Two  of  OJ.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a • 
: regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the  : 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon-  • 

: duct  and  the  system  that  ensures  those  abuses  continue.  1030  : 

l Roget’s  Thesaurus,  717  pages.  $7.99.  Over  11,000  words  listed  alphabets  l 

• cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and  ; 

I parts  of  speech  shown  for  every  main  word.  Covers  all  levels  • 

• of  vocabulary  and  identifies  informal  and  slang  words.  1045  |; 

: Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+  : 

• entries.  $7.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated  • 

•geographical  and  biographical  entries.  Includes  latest  busi-  l 

: ness  and  computer  terms.  1033  |__| I: 


The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $22.95.  Prison  Legal  News  anthology  that  in  49 
essays  presents  a detailed  “inside”  look  at  the  workings  of  the 
American  criminal  justice  system.  1001  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 

and  Paul  Wright,  332  pages.  $29.95.  Exposes  the  dark  side  of  r 

U.S.’s  ‘lock-em-up’  political  and  legal  climate.  1041  

The  Citebook,  24th  ed.,  by  Tony  Darwin,  Starlite,  310  pages  $49.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  with  each.  1057  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attorneys 
Paul  Bergman  & Sara  Berman-Barrett;  Nolo  Press,  528  pages.  $39.99.  Breaks 
down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively  rep- 
resent yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but 
it  has  much  material  applicable  to  criminal  cases).  1037  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  208  pages, 
8-1/2  x 11.  $13.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer-  — 
cises  and  answers  provided.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro  se 
litigants),  Legal  Research  outlines  a systematic  method  to 
find  answers  and  get  results.  1059  

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire, 

271pages.  $17.95.  Invaluable  information  on  legal  defenses,  — 

search  and  seizures,  surveillance  and  asset  forfeitureg.  1008  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $19.00.  A radical  critique  of  the  — 
prison  industrial  complex. 


Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 
economic  policies  create  and  foster  crime  and  how  corporate  — 

and  government  crime  is  rarely  pursued  or  punished.  1 024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 

and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1 025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $14.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 

Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1 007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $15.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1 052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid- 
ering a training  or  education  transfer.  1053  

Women  Behind  Bars:  The  Crisis  of  Women  in  the  U.S.  Prison  Sys- 
tem, by  Silja  Talvi,  Seal  Press,  295  pgs, $15. 95.  Best  book  available  ex- 
plaining and  covering  the  issues  of  imprisoned  women 

1066  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Random 
House,  $7.99  Two  sections,  Spanish-English  and  English- Spanish.  All 
entries  listed  from  A to  Z.  Hundreds  of  new  words.  In- 
cludes Western  Hemisphere  usage.  1034  


1009 

All  books  are  softcover 
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform.  1031  

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 
punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best  — 
writing  describing  life  behind  bars  in  America.  1022  |__| 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More  — 
relevant  now  than  when  it  first  appeared  30  years  ago.  1016  |__| 

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 
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The  Disciplinary  Self-Help  Litigation 
Manual  is  the  only  manual  of  its  kind.  It 
discusses  how  prisoners  should  prepare  for 
and  conduct  disciplinary  hearings.  It 
provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary 
punishment  created  an  "atypical  and 
significant  hardship"  requiring  that  federal 
Due  Process  protection  be  provided  prior 
to  being  found  guilty.  The  DSHLM  provides 
a state-by-state  discussion  of  the  rights 
prisoners  have  in  a particular  state,  and  the 


procedural  aspect  of  litigating  a disciplinary 
guilty  finding  in  that  particular  state  court. 
The  DSHLM  was  recently  denied  a grant 
that  would  have  provided  free  copies  to 
prison  law  libraries  because  it  speaks  the 
truth  of  how  the  prison  disciplinary  process 
works. 

Even  though  the  DSHLM  was  first  printed 
in  February  of  2004,  a supplement  was  done 
to  explain  the  recent  United  States  Supreme 
Court  decision  in  Muhammad  v.  Close.  There 
is  no  additional  cost  for  this  supplement. 


Prisoners  have  stated  the  following  as  to  the  DSHLM: 

CA.  prisoner:  "It  is  an  absolutely  superb  book  that  I believe  is  essential  for  all  prisoners  no 
matter  what  state  they  are  in.  It  has  helped  me  a great  deal  to  untangle  and  understand  the  federal 
case  law.  Even  though  I have  little  experience  in  the  law,  I now  feel  confident  I can  submit  a Writ 
and  have  a good  chance  of  success  — all  because  of  your  book!" 

N.J.  prisoner:  "As  a 26-year  veteran  ' counsel  substitute'  at  disciplinary  hearings  it's  helpful 
to  know  the  various  state  standards  in  attempting  to  persuade  New  Jersey  courts  to  change." 

VA.  prisoner:  "I've  been  reading  the  Disciplinary  Self-Help  Litigation  Manual  with  great 
interest.  It's  a uniquely  valuable  resource." 


The  Disciplinary  Self-help  Litigation  Manual  is  written  by  Daniel  E.  Manvile,  Co-Author  of 
the  Prisoners'  Self-Help  Litigation  Manual  (3rd  edition).  The  DSHLM  has  332  pages  of 
text.  It  is  sold  only  in  paperback.  The  price  of  $34.95  to  prisoners  includes  the  price  of 
postage.  The  price  of  $64.95  to  non-prisoners  includes  the  price  of  postage. 
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Doing  Borrowed  Time:  The  High  Cost  of  Back-Door  Prison  Finance 

by  Kevin  Pranis 


Much  public  attention  has  been 
devoted  in  recent  years  to  the 
“industrial”  side  of  the  prison  boom,  from 
the  fortunes  of  private  prison  operators  to 
the  profits  generated  by  telecommunica- 
tions companies  from  lucrative  phone 
contracts.  Less  attention  has  been  paid 
to  the  sector  of  the  prison  industry  that 
gets  paid  each  time  a prison  is  financed  or 
built.  Unlike  those  who  make  their  money 
from  operations,  firms  that  get  paid  on 
the  front  end  may  have  little  stake  in  the 
ultimate  use  or  financial  viability  of  a new 
prison  or  detention  project.  They  profit 
whether  the  beds  are  empty  or  full. 

Declining  public  enthusiasm  for  costly 
prison  expansion  plans  has  closed  off  tra- 
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ditional  options  for  financing  new  prison 
construction.  But  this  trend  has  created 
new  opportunities  for  a cottage  industry 
of  investment  bankers,  architects,  build- 
ing contractors,  and  consultants  to  reap 
large  rewards  with  “back-door”  financing 
schemes.  A review  of  recent  prison,  jail, 
and  detention  expansion  initiatives  shows 
that  federal,  state,  and  local  governments 
are  using  back-door  financing  mecha- 
nisms to  borrow  hundreds  of  millions  of 
dollars  to  build  facilities  that  the  public 
does  not  want  and  cannot  afford. 

Paying  For  Prisons — 
Corrections  Takes  The  “Public” 
Out  of  Public  Finance 

Until  the  mid-1980s,  prisons  were 
generally  built  in  one  of  two  ways.  State 
officials  either  took  the  “pay-as-you-go” 
approach  by  funding  new  construction 
out  of  general  revenues;  or  they  borrowed 
money  through  the  sale  of  general  obliga- 
tion (GO)  bonds.1  A general  obligation 
bond  is  an  unlimited  repayment  pledge  that 
is  backed  by  the  “full  faith  and  credit”  - 
including  the  taxing  power  - of  the  issuer. 
Failure  to  pay  debt  service  on  a general 
obligation  is  rare  among  large  government 
entities  and  is  tantamount  to  bankruptcy. 
The  issuance  of  new  general  obligation 
bonds  often  requires  approval  by  taxpayers 
in  the  form  of  a bond  referendum. 

As  correctional  populations  and  costs 
mounted  in  the  1980s  and  1990s,  states 
had  greater  difficulty  funding  expansion 
out  of  their  operating  budgets  or  winning 
public  approval  for  new  debt.  State  officials 
responded  to  these  developments  by  issuing 
another  type  of  debt  - revenue  bonds  - to 
finance  new  prison  construction. 


Revenue  bonds  are  limited  obligations 
that  are  backed  only  by  assets  and  income 
streams  specified  in  the  issuing  documents. 
Revenue  bonds  were  originally  designed  to 
provide  a source  of  financing  for  projects 
that  could  generate  sufficient  revenues  to 
pay  for  themselves  over  time.  The  classic 
example  is  a bridge  that  generates  enough 
income  from  tolls  to  cover  the  cost  of  op- 
erations, upkeep  and  debt  service  on  the 
bonds  issued  to  finance  its  construction. 
Revenue  bonds  can  be  issued  without 
public  approval  because  they  are  not 
backed  by  the  full  faith  and  credit  of  the 
government. 

Prisons,  jails  and  detention  centers 
would  seem  to  be  poor  candidates  for  rev- 
enue bond  financing  since  they  are  largely 
or  entirely  funded  with  tax  dollars.  Yet 
in  1980,  Gov.  Mario  Cuomo  responded 
to  voters’  rejection  of  a $500  million 
prison  bond  referendum  by  turning  to  the 
state’s  Urban  Development  Corporation 
(UDC). 

The  UDC  is  a nonprofit  corporation 
established  after  the  assassination  of 
Martin  Luther  King,  Jr.  to  expand  access 
to  affordable  housing.  The  Governor  used 
the  UDC  to  issue  revenue  bonds  to  build 
upstate  prisons  - a very  different  kind 
of  low-income  housing.  The  “revenues” 
backing  the  bonds  came  from  leases 
between  the  UDC  and  the  state’s  Depart- 
ment of  Correctional  Services. 

Under  such  lease-revenue  arrange- 
ments, the  state  has  no  legal  obligation  to 
repay  the  debt  incurred  by  its  bonding  au- 
thority, and  the  legislature  can  terminate 
the  lease  at  any  time  by  choosing  not  to 
appropriate  the  necessary  funds.  Revenue 
bond  financing  allows  officials  to  dispense 
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with  restrictions  on  general  obligation 
debt  such  as  constitutional  debt  limits  and 
public  referenda  requirements. 

Behind  the  legal  fiction,  however,  is  a 
“moral  obligation”  to  investors  who  pur- 
chased the  bonds.  The  consequences  of 
failing  to  meet  such  a “moral  obligation” 
can  be  as  serious  as  the  consequences  of 
failing  to  meet  a legal  obligation.  They 
range  from  a costly  “downgrade”  of  a 
state’s  bond  rating  to  reluctance  of  inves- 
tors to  make  further  investments  in  the 
region. 

Revenue  bonds  and  other  back-door 
financing  schemes  became  more  popular 
during  the  1990s  when  state  officials 
found  themselves  squeezed  by  mounting 
corrections  costs  and  a growing  anti-tax 
chorus.  The  website  PublicBonds.org  re- 
ports that,  by  1996,  more  than  half  of  new 
prison  debt  was  being  issued  in  the  form 
of  certificates  of  participation,  a type  of 
lease-revenue  bond. 

Some  local  governments  continue  to 
issue  general  obligation  debt  to  finance 
jail  expansion.  But  no  state  has  built  a 
new  prison  with  general  obligation  bonds 
since  the  turn  of  the  century  and  few  have 
put  the  question  to  voters.  It’s  not  hard  to 
figure  out  why.  A 2002  proposal  to  build 
a $25  million  new  prison  in  Maine  was 
defeated  by  a two-to-one  margin,  while 
California  Gov.  Arnold  Schwarzenegger 
was  recently  forced  to  pull  a $2.6  billion 
prison  proposal  from  a bond  package  af- 
ter failing  to  find  support  for  the  measure 
within  his  own  party. 

Instead,  states  pursuing  a prison 
expansion  agenda  have  done  so  through 
increasingly  complex,  and  costly,  back- 
door finance  schemes.  State  officials  are 
not  alone:  back-door  financing  is  playing 
an  increasingly  important  role  in  prison 
and  jail  expansion  at  the  federal  and  local 
level,  as  well  as  in  the  private  sector. 

Officials  in  Shelby  County,  which 
includes  the  city  of  Memphis,  Tennes- 
see, were  recently  courted  by  the  nation’s 
leading  private  prison  companies  with 
offers  to  build  a massive  new  jail.  A plan 
advanced  by  The  Geo  Group  (formerly 
Wackenhut  Corrections)  would  have  es- 
tablished a nonprofit  bonding  authority 
to  issue  revenue  bonds,  while  Corrections 
Corporation  of  America  offered  to  build 
the  facility  using  its  own  credit  line  in  ex- 
change for  a 50-year  lease  agreement.  In 
2005,  CCA  made  a similar  proposal  to  the 


leaders  of  Richmond,  Virginia. 

Even  private  prison  companies,  which 
can  serve  as  vehicles  for  back-door  prison 
financing,  are  themselves  seeking  ways 
to  keep  prison  debt  off  their  books  and 
to  push  risk  back  onto  the  public  sector. 
Several  have  sought  to  finance  new  prisons 
through,  or  sell  existing  prisons  to,  local 
economic  development  authorities  and 
then  lease  the  facilities  back.  Such  ar- 
rangements not  only  give  private  prison 
companies  access  to  low-interest,  tax-free 
financing,  but  also  allow  them  to  avoid 
becoming  saddled  with  costly,  vacant  real 
estate  if  a contract  is  terminated.  Correc- 
tional Services  Corporation,  for  example, 
sold  several  facilities  to  local  bonding 
authorities  before  being  acquired  by  The 
Geo  Group  in  July  of  2005. 

Finally,  the  process  employed  by  U.S. 
Marshal  Service  (USMS)  and  the  Depart- 
ment of  Homeland  Security’s  Bureau  of 
Immigration  and  Customs  Enforcement 
(ICE)  to  secure  detention  beds  has  en- 
couraged speculative  detention  growth. 
Less  than  a quarter  of  USMS  detainees 
are  housed  in  federal  facilities  according 
to  statistics  published  by  the  Office  of 
Detention  Trustee,  which  manages  federal 
detention  contracts.  The  rest  are  housed 
in  state,  local  or  privately-owned  facilities 
under  contracts  and  Inter- Governmental 
Agreements.  The  promise  of  profitable 
federal  immigration  detention  business 
has  spurred  counties  in  Texas  and  else- 
where to  “super-size”  their  jails  and  build 
new  facilities  solely  intended  to  serve  the 
federal  detention  market. 

Cost  #1-  Policymakers  Binge  On 
Easy  Prison  Credit 

Easy  access  to  investment  capital 
permits  policymakers  to  commit  to  thou- 
sands of  new  prison  beds  that  will  cost 
billions  of  dollars  to  operate  over  the 
coming  decades  while  putting,  as  they  say 
in  the  car  commercials,  “nothing  down.” 
The  lucrative  nature  of  back-door  prison 
finance  deals  also  brings  together  set  of 
powerful  financial  interests  which  have  a 
large  stake  in  pushing  the  deals  through. 

North  Carolina  has  financed  con- 
struction of  five  prisons  since  2001  by 
engaging  a private  consortium  to  float 
bonds,  build  facilities,  and  sell  them  to  a 
state  bonding  authority.  The  North  Caro- 
lina Infrastructure  Finance  Corporation 
then  issued  its  own  bonds  to  finance  the 
purchase  of  the  prisons  for  the  state.  The 
deals  generated  millions  of  dollars  in  fees 
for  developer  Carolina  Corrections  and 
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the  investment  bankers  at  Lehman  Broth- 
ers who  sold  both  sets  of  bonds. 

A few  years  ago,  Arizona  found  itself 
caught  between  a rapidly  growing  prison 
population  and  record  budget  deficits. 
Lawmakers  responded  by  turning  the  bulk 
of  new  prison  finance  over  to  the  private 
sector.  Private  prison  companies  have  ar- 
ranged financing  for  2,400  new  beds  that 
operate  under  long-term  contracts  with 
the  state  over  the  past  half-decade,  while 
the  state  has  built  1,000  new  public  beds 
using  proceeds  from  the  sale  of  lease- 
revenue  bonds. 

Back-door  financing  arrangements 
drive  up  the  long-term  costs  of  prison 
expansion.  Complex  deals  require  more 
work  from  investment  bankers  and  at- 
torneys than  straightforward  state  bond 
sales.  Outsourcing  also  increases  the  risk 
to  investors  who  demand  higher  rates  of 
return  and/or  costly  bond  insurance. 

But  such  schemes  provide  short-term 
benefits  to  elected  officials.  Back-door 
financing  keep  prison  debt  “off  the 
books,”  avoiding  constitutional  caps,  and 
concealing  major  long-term  obligations 
from  normal  budget  scrutiny.  Decisions 
about  prison  expansion  remain  beyond 
the  reach  of  the  voters  who  will  bear  the 
costs  of  operating  them.  Finally,  back- 
door financing  generate  large  transaction 
fees  for  investment  bankers  and  others 
with  deep  pockets  and  close  ties  to  state 
officials. 

Back-door  prison  financing  encour- 
ages overbuilding  and  has  a corrosive 
effect  on  criminal  justice  policymaking. 
In  both  Arizona  and  North  Carolina, 
bipartisan  groups  of  legislators  were  con- 
sidering sentencing  reform  proposals  that 
could  have  reduced  or  eliminated  the  need 
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for  prison  expansion.  Given  the  intense 
budget  pressures  each  state  faced  and  the 
lack  of  public  support  for  further  prison 
spending,  reform  seemed  to  be  the  obvi- 
ous choice.  But  once  big-ticket  expansion 
plans  gathered  momentum,  advocates  of 
sentencing  reform  had  difficulty  getting  a 
serious  hearing  for  their  ideas. 

A perverse  loophole  in  the  law  has 
pushed  officials  in  one  Texas  county  to 
overbuild  a jail  in  order  to  secure  financ- 
ing. In  2004,  Willacy  County  was  being 
pressured  by  the  Texas  Commission  on 
Jail  Standards  to  fix  persistent  problems 
with  plumbing  and  overcrowding  of  female 
detainees  in  its  45-bed  jail.  The  county  was 
in  a quandary.  A budget  crisis  had  forced 
local  officials  to  borrow  $1.5  million  for 
operations,  pushing  the  county’s  debt  load 
and  tax  rates  to  the  maximum  allowed  by 
law  - 80  cents  per  $ 1 00  of  assessed  property 
valuation.  Unable  to  issue  county  obliga- 
tion bonds  to  finance  a new  jail,  officials 
faced  the  unappetizing  prospect  of  being 
shut  down  by  TCJS  and  spending  millions 
of  dollars  to  transport  detainees  and  house 
them  elsewhere. 

They  chose  another  option  that  might 
at  first  seem  counterintuitive  - borrow 
two  or  three  times  as  much  money,  at  a 
higher  interest  rate,  to  build  a jail  twice  the 
size  needed.  The  larger  jail  could  then  be 
marketed  to  the  federal  government  and, 
as  the  county’s  investment  banker  put  it, 
be  “paid  for  by  the  inmate  population  at 
no  cost  to  the  taxpayer”. 

County  Judge  Simon  Salinas  consid- 
ered the  scheme’s  chances  of  success  to 
be  slim.  With  no  other  means  to  bring  the 
jail  up  to  state  standards,  however,  local 
officials  decided  to  take  the  gamble.  The 
new  jail  was  built,  but  the  detainees  did 
not  come.  In  May  of  2006,  the  county 
was  forced  to  pay  bondholders  $137,000 
out  of  its  general  funds  and  commission- 
ers reported  that  the  county  risked  losing 
control  of  the  facility. 

Cost  #2-  Back-Door  Finance  Locks 
In  Excess  Prison  Capacity 

State  policymakers  know  only  too  well 
that  pressure  from  local  communities  and 
other  interested  parties  makes  prisons  easier 
to  open  than  to  close.  Reginald  Wilkinson, 
who  until  recently  ran  Ohio’s  Department 
of  Rehabilitation  and  Corrections,  had  to 
go  all  the  way  to  the  Ohio  Supreme  Court 
to  vindicate  the  department’s  right  to  close 
prisons  over  the  opposition  of  the  prison 
guards’  union. 

But  closing  a prison,  jail,  or  detention 
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center  can  be  doubly  difficult  if  the  facility 
was  financed  “off  the  books.”  Louisiana 
lawmakers  discovered  this  unfortunate 
fact  when  they  tried  to  shut  down  the  na- 
tion’s most  notorious  juvenile  detention 
center. 

In  1995,  the  Louisiana  Department 
of  Corrections  entered  into  a “coop- 
erative endeavor  agreement” 2 with  the 
City  of  Tallulah  and  Trans-American 
Development  Associates  (TADA),  a 
group  of  businessmen  with  close  ties  to 
then-Governor  Edwin  Edwards,  for  the 
construction,  financing  and  operation  of  a 
secure  juvenile  facility.3  Swanson  Correc- 
tional Center  for  Youth  - Madison  Parish 
Unit,  better  known  as  the  “Tallulah” 
facility,  was  financed  and  then  refinanced 
with  bonds  backed  by  the  state’s  operating 
contract  with  TADA. 

Tallulah  became  notorious  for  abu- 
sive conditions,  and  the  problems  did  not 
end  when  the  state  took  over  operating  the 
facility.  But  state  legislators  who  wished  to 
withdraw  funding  for  the  facility  - includ- 
ing $3.2  million  in  annual  payments  to  the 
owners  for  debt  service  - were  hamstrung 
in  their  efforts.  State  officials  received  let- 
ters from  rating  agency  Standard  & Poor’s 
and  bond  insurer  Ambac  warning  that  a 
decision  to  break  the  juvenile  prison  lease 
could  damage  the  state’s  bond  rating. 

The  state  could  simply  have  shut 
down  the  Tallulah  facility  while  continu- 
ing to  make  lease  payments.  But  such  a 
move  would  have  put  lawmakers  in  the 
politically  unpalatable  position  of  ap- 
propriating millions  of  tax  dollars  each 
year  for  an  empty  prison  (a  step  that 
lawmakers  were  eventually  forced  to  take 
anyway).  Youth  confined  at  Tallulah 
were  left  to  suffer  for  another  year  while 
the  bond  controversy  delayed  closure  of 
the  facility.  When  lawmakers  did  act,  the 
bill  to  close  Tallulah  came  attached  with 
a rider  requiring  the  state  to  reopen  it  as 
an  adult  prison. 

If  the  construction  of  Tallulah’s 
youth  prison  had  been  financed  out  of  the 
state’s  capital  budget,  it  would  have  been 
a simple  matter  to  convert  the  site  into  a 
learning  center,  a demand  made  by  local 
residents,  or  abandon  it  entirely.  The  state 
would  still  have  been  obligated  to  repay 
the  debt  incurred  to  build  the  facility,  but 
the  payments  would  be  smaller  - courtesy 
of  cheaper  public  financing  - and  buried 
in  the  tens  of  millions  of  dollars  spent 
each  year  to  service  state  debt.  Lawmak- 
ers instead  found  themselves  trapped  in  a 
costly  lease  that  could  not  be  terminated 
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without  damaging  consequences  to  the 
state’s  credit  rating,  for  a prison  that  must 
be  kept  filled  in  order  to  justify  the  lease 
payments  to  voters. 

Arizona  officials  have  entered  into 
similar  arrangements,  signing  off  on  the 
sale  of  $132  million  in  private  prison 
bonds  backed  entirely  by  state  lease  pay- 
ments since  2000.  Even  if  bond  rating 
agencies  and  insurers  were  willing  to 
let  Arizona  out  of  the  leases,  fear  of  a 
damaging  default  could  prevent  the  state 
from  canceling  contracts  with  private 
prison  operators.  Most  of  Arizona’s 
state-contracted  private  prisons  have 
been  financed  or  refinanced  with  bonds 
issued  by  county  industrial  development 
authorities.  The  bonds  are  not  legally 
county  obligations,  but  a default  could 
still  scare  away  investors  and  raise  the  cost 
of  borrowing  for  both  public  and  private 
groups  in  the  region. 

Cost  #3-  Immigrant  “Gold  Rush” 
Creates  Speculative  Detention  Bubble 

The  emergence  of  prison  and  deten- 
tion markets  and  easy  access  to  investment 
capital  have  combined  to  create  the  condi- 
tions for  speculative  expansion,  especially 
at  the  local  level.  No  state  has  seen  more 


speculative  prison  growth  - or  more  fallout 
from  speculation  - than  Texas.  The  state 
made  headlines  in  the  early  1990s  when 
a detention  scheme  promoted  by  a group 
of  investment  bankers  and  developers  col- 
lapsed resulting  in  one  of  the  largest-ever 
bond  fraud  and  conspiracy  cases. 

A decade  later,  Texas’  speculative  de- 
tention market  is  hotter  than  ever  thanks 
to  a federal  detention  “gold  rush.”  One 
group  of  investment  bankers  has  played  a 
particularly  active  role  - helping  to  inflate 
the  detention  bubble  by  setting  up  a string 
of  questionable  deals  that  span  the  state. 
Over  a five-year  period,  a Connecticut 
bond  house  known  for  putting  together 
“tough”  deals  and  a Dallas  firm  with 
substantial  experience  financing  private 
prisons  sold  nearly  $200  million  of  rev- 
enue bonds  for  eight  rural  Texas  counties 
and  one  small  city. 

The  proceeds  of  the  bond  deals  un- 
derwritten by  Herbert  J.  Sims  & Co.  and 
Municipal  Capital  Markets  Group  were 
used  by  the  sparsely-populated  localities 
to  build,  acquire  or  refinance  for-profit 
jails  and  detention  centers  that  derive  the 
bulk  of  their  income  from  housing  federal 
detainees  or  other  states’  prisoners.  The 
team’s  first  Texas  deal  financed  construc- 


tion of  a speculative  detention  center  in 
the  Texas  Panhandle  that  has  faced  finan- 
cial problems  and  allegations  of  abuse. 
The  second  transferred  ownership  of  an 
existing  private  prison  to  the  host  county 
and  loaded  the  facility  with  $13  million 
worth  of  debt. 

The  team’s  fourth  Texas  detention 
deal  landed  the  underwriters  and  their 
partners  in  the  pages  of  The  Bond  Buyer. 
On  November  7, 2002,  the  La  Salle  Coun- 
ty Public  Facilities  Detention  Corporation 
issued  $21.9  million  of  taxable  revenue 
bonds  to  fund  construction  of  a 500-bed 
detention  center  for  U.S.  Marshal  Service 
(USMS)  detainees  whose  cases  were  being 
heard  in  nearby  Laredo. 

The  project  gave  many  causes  for 
concern.  The  county  had  an  Inter-Gov- 
ernmental Agreement  with  USMS  for 
the  use  of  the  facility,  but  no  firm  com- 
mitment of  how  many  beds  the  agency 
planned  to  use  or  for  how  long.  The 
county’s  partner  in  the  project,  Emerald 
Correctional  Management,  had  very 
little  experience  in  private  corrections.  La 
Salle’s  top  elected  official  had  been  barred 
from  doing  business  with  the  Department 
of  Housing  and  Urban  Development  for 
misuse  of  low-income  housing  funds.  Fi- 
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nally,  the  deal  featured  generous  financial 
terms  - including  12-percent  interest  rates 
and  large  payouts  for  those  who  put  the 
deal  together  - that  benefited  everyone 
but  taxpayers. 

Opponents  of  the  project  won  a major 
victory  when  County  Treasurer  Joel  Ro- 
driguez, who  had  voiced  serious  concerns 
about  the  enterprise,  defeated  incumbent 
County  Judge  Jimmy  Patterson  in  the 
Democratic  primary.  Patterson  and  his 
allies  responded  by  pushing  the  bond  deal 
through  over  the  objections  of  County 
Attorney  Elizabeth  Martinez.  When  Mar- 
tinez refused  to  sign  an  opinion  drafted 
for  her  by  outside  counsel,  the  opinion 
was  simply  included  without  her  signature 
among  the  bond  documents. 

The  sale  of  the  bonds  generated  $1.3 
million  in  underwriting  fees  for  Sims  and 
MCMG,  along  with  a $700,000  consulting 
fee  for  ex-Webb  County  Commissioner 
Richard  Reyes.  Local  officials  were  forced 
to  defend  and  eventually  settle  a lawsuit 
filed  by  local  residents  Donna  Lednicky 
and  Sean  Chadwell  under  the  state’s  Open 
Meetings  Law.  Meanwhile,  payment  of  a 
USMS  Cooperative  Agreement  Program 
grant  that  was  critical  to  financing  the 
facility  was  delayed  by  an  environmental 
lawsuit  which  rancher  Greg  Springer  filed 
against  the  law  enforcement  agency.  The 
county  was  ultimately  forced  to  issue  an 
additional  $5.45  million  in  bonds  due  to 
cover  the  delays  and  cost  overruns. 

The  La  Salle  bond  sale  was  fol- 
lowed quickly  by  two  more  controversial 
transactions.  In  January  2003,  officials  in 
nearby  Crystal  City  borrowed  $14  million 
to  finance  a $9  million  purchase  of  an 
existing  private  detention  center  whose 
assessed  value  was  just  $6  million.  The  sale 
generated  protests  by  local  residents,  but 
also  large  payouts  to  bond  underwriters, 
the  city,  its  public  finance  corporation, 
and  a consultant. 

A July  29,  2003  article  in  The  Bond 
Buyer  warned  that  experts  believed  a 
wave  of  Southwest  detention  deals  posed 
“a  growing  risk  to  bondholders  and  the 
counties  that  stand  behind  the  projects”. 
Two  weeks  later,  Hudspeth  County  of- 
ficials borrowed  $23.5  million  through  a 
public  finance  corporation  to  build  a 500- 
bed  speculative  detention  center  90  miles 
from  El  Paso.  Local  residents  questioned 
the  project’s  feasibility  and  sued  unsuc- 
cessfully to  block  the  bond  sale.  Business 
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slowed  somewhat  after  2003.  But  Sims  and 
MCMG  continued  to  execute  detention 
deals,  including  a $24.22  million  revenue 
bond  issue  to  fund  construction  of  a jail  in 
Polk  County;  and  a $3 1 .41  million  revenue 
bond  refinancing  for  Garza  County. 

The  rapid  growth  of  local  detention 
finance  schemes  is  a recipe  for  disaster. 
The  most  telling  failure  may  be  the 
near-default  of  a 3,000-bed,  $90  mil- 
lion detention  project  in  Reeves  County. 
Reeves  was  one  of  a few  detention  center 
projects  whose  bonds  could  secure  an 
investment-grade  rating  because  of  what 
was  considered  an  effective  management 
team,  a strong  client  relationship  with 
the  Lederal  Bureau  of  Prisons  (BOP) 
and  growing  demand  for  contract  beds 
in  the  area. 

Then  in  late  2003,  the  detention  cen- 
ter suddenly  found  itself  on  the  brink  of 
default  after  the  BOP  declined  to  sign  a 
contract  for  1,000  new  beds  that  had  been 
added  to  the  facility.  The  county  was  ul- 
timately forced  into  the  arms  of  The  Geo 
Group  which  took  over  bond  payments 
and  management  of  the  project.  Reeves’ 
sudden  reversal  of  fortune  caught  ana- 
lysts by  surprise,  and  revealed  how  little 
those  charged  with  the  “self-regulation” 
of  public  debt  know  about  the  detention 
market. 

Why  The  Economics  of  Prison 
Expansion  Escape  The  Bond  Markets 

The  current  wave  of  prison  expansion 
is  financially  unsound.  Public  enthusi- 
asm for  incarceration  has  waned  and  it 
is  plausible  that  long-term  demand  for 
beds  could  fall  below  the  current  supply. 
The  federal  appetite  for  new  prison  and 
detention  beds  continues  unabated,  but 
lawmakers  have  not  yet  shown  a willing- 
ness to  fund  them  at  a level  that  would 
take  up  the  slack  in  the  much  larger  state 
prison  market. 

These  developments  may  not  be  of 
great  concern  to  investment  bankers  and 
bond  counsel,  who  make  money  on  both 
good  and  bad  deals.  They  should  be  of 
great  concern  to  bond  investors , who  risk 
losing  their  shirts  if  supply  greatly  exceeds 
demand.  Yet  investors  seem  blissfully 
ignorant  of  the  dangers.  Their  failure  to 
appreciate  the  risks  of  long-term  invest- 
ments in  prison  expansion  may  be  rooted 
in  the  differences  between  prisons  and 
other  bond-financed  projects. 

The  bulk  of  municipal  bonds  are  is- 
sued to  fund  projects  such  as  sewer  and 
water  systems,  highways  and  schools  that 
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meet  public  needs  in  a direct  and  obvious 
way.  Most  people  flush  toilets,  drive  to 
work  and  send  their  kids  to  school  on  a 
daily  basis.  Consumers  of  these  services 
may  argue  over  what  the  quality  should 
be  and  how  much  they  should  pay  for 
them.  But  it’s  safe  to  assume  that  they  will 
keep  paying  as  long  as  there  is  money  in 
the  bank. 

It  is  more  difficult  to  determine  how 
many  prison  beds  the  public  needs  and  is 
willing  to  pay  for.  Researchers  have  found 
little  correlation  between  incarceration 
and  measures  of  public  safety  such  as 
crime  rates,  and  to  the  degree  that  a re- 
lationship exists,  it  doesn’t  necessarily  go 
in  the  right  direction.  Opinion  research 
has  shown  that  the  public  is  deeply  am- 
bivalent about  the  wisdom  of  current  high 
incarceration  rates  and  reluctant  to  throw 
more  money  into  a system  that  delivers 
such  poor  results. 

But  bond  investors  are  getting  all 
of  their  information  from  bond  issuers 
who  have  a financial  stake  in  making 
prison  bonds  look  as  safe  as  possible. 
Prison  bond  documents  are  full  of  in- 
formation about  the  remarkable  pace  of 
prison  population  growth  over  the  past 
quarter-century.  They  contain  little  or  no 
information  about  sentencing  and  cor- 
rectional policy  reforms,  shifts  in  public 
opinion  or  other  trends  that  would  weaken 
the  case  for  new  prisons. 

If  investors  knew  that  modest  sen- 
tencing and  correctional  policy  reforms 
could  pull  the  floor  out  from  under 
prison  population  growth  in  Arizona,  they 
might  think  twice  about  buying  private 
prison  bonds  issued  by  the  Pinal  County 
Industrial  Development  Authority.  If 
financial  analysts  understood  the  extent 
of  speculative  detention  growth  in  Texas, 
they  might  have  been  less  sanguine  about 
the  prospects  for  a major  bed  expansion 
at  Reeves. 

The  risks  back-door  prison  finance 
poses  to  both  investors  and  governments 
are  very  real.  A review  by  staff  at  Good 
Jobs  Lirst,  a nonprofit  economic  devel- 
opment think-tank,  found  that  prisons 
financed  with  certificates  of  participation 
accounted  for  a third  of  all  lease-backed 
bond  defaults  in  the  1990s.  A decade  ago, 
a $74  million  speculative  scheme  to  build 
500-bed  prisons  in  six  Texas  counties  col- 
lapsed when  five  of  the  six  were  unable  to 
house  the  necessary  numbers  of  prisoners. 
The  fiasco  gave  rise  to  one  of  the  largest- 
ever  bond  fraud  and  conspiracy  cases  and 
resulted  in  a partial  bailout  by  the  state 
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which  acquired  sub-standard  jails  at  50 
cents  on  the  dollar. 

More  recently,  the  bond  ratings  of 
three  Texas  counties  - Hayes,  Hood 
and  Kerr  - were  downgraded  after  local 
officials  decided  to  walk  away  from  lease- 
purchase  agreements.  Hayes  County  built 
a juvenile  detention  center  twice  the  size 
it  needed  with  the  intention  of  renting 
the  remaining  beds  to  other  counties.  But 
Texson  Management  Group,  which  set 
up  the  deal,  went  bankrupt  and  left  the 
county  holding  the  bag.  In  2003,  Standard 
& Poor’s  downgraded  Hayes  County’s 
bond  rating  from  A-plus  to  BBB-minus 
based  on  the  county’s  failure  to  meet  its 
“moral  obligation”  to  repay  the  debt. 
Crystal  City  has  already  been  denied  a 
loan  to  buy  trucks  and  police  cars  because 
of  concerns  the  city’s  detention  deal  raised 
for  a local  bank. 

Build  It  and  They  Will  Come  (But 
Not  In  Time  to  Pay  the  Mortgage) 

The  belief  that  prison  expansion  is 
inevitable  could  become  a self-fulfilling 
prophecy,  at  least  in  part.  Once  prisons, 
jails  and  detention  centers  are  built,  the 
political  pressure  to  fill  them  is  enormous. 
Back-door  financing  only  heightens  these 
pressures  by  aligning  bond  investors, 
insurers  and  rating  agencies  with  the  com- 
munities that  see  prisons  as  a source  of 
jobs  and  economic  development. 

This  is  not  to  say  that  new  prisons  will 
be  a sure  bet  for  investors  or  local  govern- 
ments that  engage  in  back-door  finance 
schemes.  The  lack  of  rational  planning 
processes  virtually  guarantees  that  there 
will  be  slippage  between  the  supply  and 
demand  for  prison  and  detention  beds. 

The  best  financed,  informed  and 
connected  market  players  will  be  able  to 
survive  the  slippage  and  even  thrive  on  it 
- picking  up  valuable  prison  real  estate  at 
rock-bottom  prices.  Meanwhile  less  well- 
positioned  counties  and  investors  will  fall 
through  the  cracks  when  they  make  bad 
market  bets  or  simply  get  squeezed  out 
by  more  powerful  competitors.  Worst  of 
all,  long  after  their  bonds  have  gone  into 
default,  with  damaging  consequences  to 
local  economies,  the  prisons  will  still  be 
there  demanding  to  be  filled  - with  im- 
migrants, kids,  the  mentally  ill,  or  another 
population  du  jour. 

The  bigger  question  for  the  financial 
markets  is  not  why  they  turn  a blind  eye 
to  risky  prison  financing  deals  but  why 
they  don’t  pay  more  attention  to  the 
broader  implications  of  growth  in  the 
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use  of  incarceration.  Prisons  are  a drop 
in  the  public  finance  bucket,  but  the  cost 
of  operating  prisons  and  jails  makes  up  a 
significant  and  growing  share  of  state  and 
local  spending. 

According  to  the  most  recent  avail- 
able figures,  for  every  dollar  spent  on 
state  prison  construction,  $16  was  spent 
on  operations.4  The  hundreds  of  millions 
of  dollars  that  are  being  borrowed  for 
back-door  state  prison  expansion  will 
draw  down  billions  of  dollars  in  operat- 
ing costs,  draining  states  of  the  resources 
needed  for  services  that  strengthen  their 
long-term  economic  outlook.  Seen  in  this 
light,  high  and  rising  incarceration  rates 
should  be  understood  by  bond  markets  as 
a threat  to  the  long-term  fiscal  health  of 
state  and  local  governments. 

Fortunately,  activists  and  advocates 
across  the  country  understand  what  the 
financial  markets  are  missing.  They  have 
begun  to  develop  strategies  to  challenge 
back-door  financing  of  prisons,  jails  and 
detention  centers  by  putting  the  public 
back  in  public  finance. 

When  Oregon  proposed  building 
new  prisons  with  revenue  bonds,  the 
Western  Prison  Project  held  a public 
series  of  meetings  to  discuss  a possible 
taxpayer  lawsuit  and  flooded  the  State 
Treasurer  with  phone  calls  - ultimately 
drawing  attention  to  and  postponing  the 
bond  sale.  Colorado’s  Criminal  Justice 
Reform  Coalition  filed  suit  against  a 
sale  of  certificates  of  participation  for  a 
supermax  prison  under  that  state’s  tough 
constitutional  protections  for  taxpayers. 
And  North  Carolina  anti-prison  activists 
tried  to  persuade  legislators  that  a scheme 
to  privately  finance  construction  of  three 
new  prisons  was  overpriced,  fiscally  un- 
sound and  undemocratic. 

None  of  these  efforts  ultimately  suc- 
ceeded in  blocking  the  financing  of  new 
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prisons  but  they  helped  raise  a public 
debate  over  what  was  previously  an  invis- 
ible issue.  Local  campaigns  to  oppose  the 
construction  of  new  jails  and  detention 
centers  from  Memphis,  Tennessee,  to 
Laredo,  Texas,  have  also  highlighted  fi- 
nancing concerns.  In  2004,  advocates  and 
activists  concerned  with  prison  finance 
gained  a new  tool  to  break  down  prison 
finance  deals.  - a website  that  contains  a 
wealth  of  information  on  revenue  bonds 
and  their  use  in  prison  expansion. 

Ultimately,  increased  attention  to  the 
issue  may  persuade  both  policymakers 
and  Wall  Street  that  back-door  prison  fi- 
nance is  not  in  anyone’s  long-term  interest. 
If  not,  we  will  all  pay  the  price  for  many 
years  to  come. 

The  author  would  like  to  acknowledge  Judy 
Greene,  May  Va  Lor,  Mafruza  Kahn  and 
Phillip  Mattera  for  their  contributions  to  the 
growing  body  of  prison  finance  knowledge. 
This  article  originally  appeared  in  Prison 
Profiteers:  Who  Makes  Money  from  Mass 
Imprisonment  (New  Press,  2008). 

Endnotes 

1 A bond  is  a security  that  guarantees  its 
owner  payment  of  interest  and  principal  - the  “face” 
amount  of  the  bond  - on  a fixed  schedule.  Bonds  can 
be  bought  and  sold  in  the  marketplace  like  stocks, 
but  are  generally  considered  a safer  investment 
because  the  bondholder’s  eventual  return  is  largely 
predetermined. 

2 Cooperative  endeavor  agreements  are  legal 
structures  that  allow  the  state  of  Louisiana  to  engage 
in  partnerships  with  private  parties  to  fund  activities 
which  are  supposed  to  benefit  state  residents. 

3 The  Tallulah  story  is  discussed  more  fully  in 
a later  chapter  in  this  book. 

4 According  to  PublicBonds.org,  in  1996  capi- 
tal expenditures  accounted  for  $1.3  billion  of  $22 
billion  in  total  corrections  spending. 
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Each  day  the  news  brings  more 
headlines  about  the  turmoil  in 
financial  markets  and  the  collapse  of 
speculative  financial  devices  that  were 
apparently  too  complex  for  their  buyers 
to  understand  (we  can  all  recall  the  junk 
bonds  of  the  1980s),  the  financial  bail 
out  of  Wall  Street  bankers  and  the  perils 
to  everyone  else  who  is  not  a speculator, 
a mogul  or  financier.  I was  in  New  York 
City  in  September  to  speak  on  the  plight 
of  women  prisoners  at  a bookstore  in 
Manhattan  when  it  was  announced  that 
Lehman  Brothers  was  going  under  and  the 
treasury  would  not  bail  them  out.  I was 
probably  one  of  the  few  people  in  the  city 
elated  by  the  news. 

For  years  PLN  and  the  Wall  Street 
Journal  have  been  pretty  much  the  only 
publications  reporting,  for  very  different 
reasons,  the  role  that  Lehman  Brothers 
has  played  in  financing  the  private  prison 
industry.  I have  walked  past  the  Lehman 
Brothers  massive  office  near  Times  Square 
in  the  late  afternoon  when  the  chauffeured 
limousines  stretched  around  the  corner 
while  awaiting  their  masters.  These  were 
the  people  profiting,  very  handsomely, 
from  the  misery  of  the  prison  industry. 
Yet  when  people  think  of  prisons,  jails  and 
their  beneficiaries  few  think  of  the  bond 
traders  and  the  lawyers  and  the  banks  who 
make  the  prison  construction  possible. 
Bob  Libal  and  Nick  Hudson’s  article  on 
the  demise  of  Lehman  Brothers  should 
make  clear  to  our  readers  why  their  going 
under  is  a good  thing.  I will  note  that  for 
many  years  Lehman  Brothers,  like  other 
investment  banks,  were  faithful  PLN 
subscribers.  I assume  they  subscribed  to 
PLN  because  of  our  ongoing  and  incisive 
coverage  of  the  private  prison  industry 
they  were  bankrolling  and  not  because 
of  any  concern  for  the  rights  of  prisoners. 
I hate  losing  a subscriber  and  this  is  no 
exception,  but  under  the  circumstances 
one  I can  live  with. 

In  the  past  30  years  almost  a trillion 
dollars  has  been  spent  on  prison  and  jail 
construction  bonds  around  the  country. 
Until  last  month’s  financial  bailout  of 
Wall  Street  that  was  one  of  the  biggest 
transfers  of  public  wealth  (read  tax  dol- 
lars) into  private  hands  in  US  history.  Yet 
it  was  also  one  of  the  best  kept  secrets. 
Kevin  Pranis’s  article  on  the  cover  page 
of  this  issue  of  PLN  originally  appeared 


From  the  Editor 

by  Paul  Wright 

in  Prison  Profiteers:  Who  Makes  Money 
from  Mass  Imprisonment  (New  Press, 
2008)  which  was  released  earlier  this  year, 
and  is  available  from  PLN.  Despite  it’s 
enormous  implications,  there  is  a dearth 
of  research  on  the  public  cost  of  financ- 
ing mass  imprisonment.  Yet  without 
the  financing,  prisons  don’t  get  built. 
Perhaps  one  of  the  good  things  to  flow 
from  the  “credit  crunch”  will  be  a dearth 
of  capital  to  build  more  prisons  and  jails 
and  maybe  even  less  money  with  which 
to  run  them. 

One  thing  about  economic  crisis  is 
that  it  brings  opportunity  and  this  may 
be  a chance  to  open  the  debate  on  mass 
imprisonment;  whether  the  money  is 
best  spent  on  prisons  and  jails  or  not.  On 
the  other  hand,  when  economies  flatten, 
when  unemployment  goes  up,  when  jobs 
become  scarcer,  street  crime  goes  up  and 
the  potential  for  political  unrest  beyond 
letter  writing  and  protests  rise.  Then,  the 
real  role  of  prisons  as  tools  of  social  con- 
trol come  into  play  with  the  ruling  class 
argument  that  more  than  ever  there  is  a 
need  and  demand  for  more  cops  and  more 
prisons.  We  can  note  that  already  Sena- 
tors Obama  and  Biden  are  campaigning 
on  a pledge  of  100,000  more  cops  on  the 
streets  of  America.  Both  major  political 
parties  are  united  in  their  support  for 
mass  imprisonment.  Understanding  who 


the  winners  and  losers  are  in  the  financ- 
ing of  mass  imprisonment,  and  where 
the  $80  billion  dollars  a year  spent  on 
prisons  goes,  is  an  important  first  step  in 
challenging  mass  imprisonment  as  well  as 
reordering  those  priorities.  Prison  Profi- 
teers is  a great  primer  on  the  topic  and 
makes  a great  holiday  gift. 

While  we  are  on  the  topic  of  financ- 
ing, by  now  readers  should  have  received 
PLN’s  annual  fundraiser.  Unlike  prisons 
and  jails  we  don’t  have  billions  of  dol- 
lars at  our  disposal  or  a limitless  fund 
of  tax  dollars  to  play  with.  Instead,  we 
rely  on  donations  from  readers  like  you, 
subscription  and  ad  income  to  make  ends 
meet  and  continue  our  work.  Besides 
publishing  PLN  and  bringing  people  hard 
news  they  can  use,  we  do  cutting  edge 
censorship  and  public  records  litigation, 
speaking  and  advocacy  on  behalf  of  the 
rights  of  prisoners  across  the  country, 
media  advocacy  and  a lot  more.  All  of  this 
takes  money.  We  run  a lean  operation  and 
stretch  a dollar  farther  than  anyone  else. 
If  you  can  afford  to  make  a tax  deductible 
donation  please  do  so.  Every  donation, 
no  matter  how  small,  helps  a lot.  If  every 
PLN  subscriber  donated  $5  it  would  make 
a huge  difference.  More  importantly,  if 
everyone  who  is  not  a PLN  subscriber  but 
who  reads  it  could  donate  $5  we  could  do 
a lot  more. 


Arkansas  Woman  Left  in  Cell  for 
Four  Days  Without  Food  or  Water 


In  March  2008,  a woman  was  locked 
in  a small  courthouse  holding  cell 
without  food  or  water  for  four  days  after 
an  Arkansas  bailiff  forgot  about  her. 

Adriana  Torres-Flores,  38,  a mother 
of  three  and  an  illegal  immigrant  from 
Mexico,  was  left  in  a nine-by-ten  foot 
concrete  cell  for  four  days  after  Jarrod 
Hankins,  a bailiff  for  the  Washington 
County  Sheriff’s  Department,  forgot  she 
was  there.  Torres-Flores’  cell,  designed  to 
hold  prisoners  for  only  an  hour,  contained 
no  water,  food,  toilet  facilities  or  bunk.  As 
a result,  she  was  forced  to  drink  her  own 
urine  in  order  to  stay  hydrated,  and  slept 
on  the  floor.  She  was  not  discovered  until 
Hankins  returned  to  work  and  opened 
the  cell. 

“It  was  just  a horrible  mistake,”  stated 


Jay  Cantrell,  Chief  Deputy  for  the  sheriff’s 
department.  Roy  Petty,  Torres-Flores’ 
immigration  lawyer,  was  not  so  sure. 
“Frankly  that’s  how  they  treat  Hispan- 
ics  down  here.  They  treat  Hispanics  like 
cattle,  like  less  than  human,”  he  said. 

Torres-Flores  was  taken  to  the  hos- 
pital, treated,  and  then  sent  home  to 
recover.  Ironically,  the  charges  against 
her  - related  to  the  sale  of  pirated  CDs 
and  DVDs  - were  dropped  after  pros- 
ecutors verified  her  alibi.  Hankins  was 
placed  on  administrative  leave  pending 
an  investigation.  He  was  later  suspended 
without  pay  for  30  days,  but  will  keep 
his  job.  FJ 

Sources:  New  York  Times,  www.nowpublic. 
com 
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Monitor’s  Second  and  Third  Reports  Find  Medical  Care 
From  CMS  for  Delaware  Prisoners  Still  Lacking 


Despite  a monitor  to  provide 
oversight,  Correctional  Medical 
Services  (CMS)  continues  to  suffer  from 
a “lack  of  stable  and  effective  leadership” 
that  inhibits  it  from  supplying  adequate 
medical  care  to  Delaware  prisoners.  That 
was  the  conclusion  drawn  in  the  Second 
Semi-Annual  Report  of  the  Indepen- 
dent Monitor  of  the  Memorandum  of 
Agreement  (MOA)  between  the  U.S. 
Department  of  Justice  and  the  State  of 
Delaware,  which  was  issued  in  January 
2008.  The  monitor’s  third  report,  released 
in  July  2008,  found  continued  problems 
with  services  provided  by  CMS. 

The  agreement  to  monitor  prison 
medical  care,  which  involves  the  Delaware 
Dept,  of  Correction  (DDOC),  followed 
a public  outcry  after  The  News  Journal 
published  a series  of  damning  articles  that 
detailed  the  abysmal  medical  treatment  (or 
lack  thereof)  provided  to  DDOC  prisoners. 
[See:  PLN,  Dec.  2005,  p.l;  July  2007,  p.8]. 
The  independent  monitor,  Joshua  W.  Mar- 
tin III,  issued  his  first  semi-annual  report 
on  July  29,  2007.  [See:  PLN,  Feb.  2008, 
p.24].  That  report  focused  on  challenges 
faced  by  the  DDOC  to  achieve  “substantial 
compliance”  with  the  agreement. 

The  monitor’s  second  report  “acts  as 
a baseline  against  which  the  [DDOC’s]  fu- 
ture improvement  will  be  compared.”  The 
report  deferred  assessing  some  provisions 
of  the  MOA  while  finalized  policies  were 
implemented.  The  monitor  rated  DDOC 
based  on  three  levels  of  compliance:  sub- 
stantial, partial  and  non-compliant. 

DDOC  was  in  non-compliance  with 
only  a few  of  the  agreement  provisions 
(17  of  217  total  provisions),  but  likewise 
was  in  substantial  compliance  with  only  a 
small  number  (31  of  217).  This  indicated 
that  DDOC  had  much  work  to  do,  for  the 
assessment  of  areas  in  partial  compliance 
was  “a  very  broad  designation  and  in 
some  instances  reflects  minimal  progress 
. . . made  in  eliminating  the  constitutional 
deficiencies  that  motivated  the  parties  to 
enter  into  the  MOA,”  the  report  stated. 

Much  emphasis  was  placed  on  the 
DDOC’s  obligation  to  provide  adequate 
healthcare  for  state  prisoners.  The  DDOC, 
however,  has  contracted  with  CMS  to 
supply  that  care.  For  its  proposed  2009 
fiscal  year  budget,  the  DDOC  included 


by  David  M.  Reutter 

$40  million  for  prisoner  medical  care  - of 
which  $38  million  will  go  to  CMS. 

From  all  appearances,  it  seems  that 
CMS  is  engaging  in  its  usual  business  prac- 
tice: providing  minimal  care  with  minimal 
staff,  which  increases  the  company’s  profit 
margin  at  the  expense  of  adequate  medi- 
cal treatment  for  prisoners.  That  practice 
includes  creating  a fagade  that  policies  or 
procedures  are  being  followed;  however,  ac- 
cording to  the  monitor’s  second  semi-annual 
report,  “it  often  turns  out  that  such  practice 
or  procedure  is  not,  in  fact,  being  followed 
in  spite  of  the  belief  of  the  individual  pro- 
viding information.  This  is  symptomatic  of 
a lack  of  supervision  of  staff,  and  poor  or 
non-existent  self-monitoring.” 

The  monitor  found  significant  prob- 
lems in  basic  record  keeping  for  medical 
files.  Among  the  four  prisons  covered  by 
the  MOA  - the  Dolores  J.  Baylor  Women’s 
Correctional  Institution  (DJBCI),  the 
Delaware  Correctional  Center  (DCC),  the 
Howard  R.  Young  Correctional  Institu- 
tion (HRYCI)  and  the  Sussex  Correctional 
Institution  (SCI),  several  deficiencies  were 
applicable  to  all  of  the  facilities. 

First,  they  maintained  separate  infir- 
mary and  outpatient  records;  the  infirmary 
file  was  not  placed  in  the  outpatient  file  once 
a prisoner  was  released  from  the  infirmary. 
Second,  the  files  were  not  maintained  in  an 
organized  fashion,  which  meant  that  a clini- 
cian had  to  search  a prisoner’s  entire  health 
record  because  documents  were  placed  in 
incorrect  parts  of  the  file.  Third,  problems 
existed  with  transferring  medical  files  when  a 
prisoner  was  moved  to  a different  facility.  Fi- 
nally, the  filing  of  medication  administration 
records  was  done  improperly  or  not  at  all. 

At  HRYCI,  the  monitor  found  150 
boxes  of  medical  records  that  were  pending 
review  to  determine  if  the  prisoner-patients 
were  still  in  the  system.  There  were  so 
many  boxes  of  backlogged  records  because 
that  was  where  many  “laboratory  reports, 
health  care  requests,  consultation  requests 
and  other  documents”  often  ended  up. 

The  monitor  found  that  many  of  the 
staff  members  employed  by  CMS  were 
either  not  licensed  to  perform  their  duties 
or  not  practicing  within  the  scope  of  their 
training.  At  the  Delaware  Correctional 
Center,  one  physician  was  a pathologist  but 
practiced  general  medicine;  another  physi- 


cian had  completed  only  an  internship  but 
was  managing  patients  with  both  compli- 
cated and  uncomplicated  chronic  illnesses. 
At  HRYCI,  the  mental  health  counselors 
were  not  appropriately  licensed. 

Further,  the  monitor  stated  that  CMS’s 
staffing  level  was  insufficient  to  meet  the 
needs  of  the  prison  population.  While  the 
physician  and  primary  nurse  practitioners  at 
DJBCI  were  found  to  be  very  conscientious, 
the  “staffing  shortages  create  systematic 
problems  that  have  the  potential  to  result 
in  providers  being  impeded  in  rendering 
adequate  health  care  to  patients.”  Staffing 
was  found  to  be  extremely  inadequate  at  the 
other  three  prisons  subject  to  monitoring. 
Mental  health  services  at  HRYCI  were  so 
bad,  for  example,  that  they  amounted  to 
little  more  than  “welfare  checks”  of  men- 
tally ill  prisoners. 

Leadership  was  a serious  issue.  There 
was  no  documentation  at  DJBCI  describ- 
ing the  medical  director’s  responsibilities. 
At  the  Delaware  Correctional  Center,  two 
people  were  designated  as  medical  director, 
which  created  “confusion  and  lack  of  di- 
rection” for  staff.  Inconsistency  in  medical 
services  administration  at  HYRCI  “led  to 
inhibit  growth  of  program  development.” 
The  most  damning  statement  on  CMS’s 
leadership  concerned  SCI;  the  monitor 
said  the  primary  physician  and  psychiatrist 
at  SCI  had  failed  to  provide  “very  strong 
leadership  or  meaningful  peer  review.” 

Serious  problems  were  found  in  the 
cleanliness  of  the  medical  areas  of  the 
four  prisons  monitored  under  the  MOA, 
and  sufficient  space  also  was  a concern. 
The  medical  areas  were  so  cramped  or 
inadequate  that  they  provided  little  or  no 
privacy  for  prisoners.  At  DJBCI,  sick  call 
was  conducted  in  the  infirmary  hallway. 
The  infirmary  unit  at  DCC  did  not  even 
have  an  examination  room. 

Then  again,  prisoners  were  fortunate 
even  to  receive  a sick  call  examination.  On 
18  of  30  days  at  DCC,  sick  call  slips  were 
not  collected.  Many  of  those  slips  indicat- 
ed they  were  the  “third,  fourth,  and  fifth” 
attempt  by  prisoners  to  receive  care  for 
the  same  medical  problem.  The  shortage 
among  medical  staff  prevented  prisoners 
from  being  seen  by  a nurse  or  clinician 
within  72  hours,  and  some  prisoners  were 
not  seen  “for  five  to  twelve  days  after  nurse 
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triage,  and  often  not  seen  at  all,”  according 
to  the  second  semi-annual  report. 

That  report  found  additional  prob- 
lems in  emergency  care,  specialty  care, 
accommodation  of  special  needs,  adminis- 
tration of  medication,  and  documentation 
of  care  that  was  provided.  CMS  spokes- 
man Ken  Fields  refused  to  comment  on 
the  monitor’s  report.  “I  am  not  going  to 
respond  to  any  specifics,”  he  said. 

DDOC  Commissioner  Carl  Danberg 
called  the  second  semi-annual  report  “fair  and 
balanced,”  and  acknowledged  CMS’s  failures. 
“I’ve  made  it  clear  to  CMS  that  I am  not 
satisfied  with  the  pace  of  progress,  but  CMS 
has  been  working  cooperatively  with  us,  and  I 
will  continue  to  hold  them  to  the  terms  of  the 
contract,  and  push  for  total  compliance.” 

In  regard  to  unresolved  problems  cit- 
ed in  the  monitor’s  third  report,  Danberg 
replied,  “It  is  hard  to  argue.  I’ve  had  a year 
and  a half  to  turn  it  around.  And  I freely 
admit  I’m  disappointed  with  the  progress 
we’ve  made.  I am  not  satisfied  with  the 
pace.  I have  expressed  my  dissatisfaction 
privately  and  publicly  with  the  vendor.  We 
have  made  multiple  attempts  at  changing 
the  way  we’re  doing  business  to  try  to 
speed  up  the  progress  of  change.” 

The  third  semi-annual  report,  released 


on  July  29, 2008,  noted  some  improvements 
concerning  timeliness  of  intake  procedures 
and  sanitation,  but  found  “the  lack  of  stable 
and  effective  leadership  at  the  vendor-level 
remains  a concern.”  Turnover  among  CMS 
administrative  staff  was  specifically  cited. 
In  terms  of  the  monitoring  provisions, 
there  were  22  areas  of  non-compliance  and 
151  areas  of  partial  compliance  out  of  the 
217  provisions. 

Beyond  the  prison  and  military  con- 
text, a contractor  that  fails  to  uphold  its 
contractual  obligations  is  sanctioned  or 
fired.  In  the  world  of  corrections,  however, 
companies  like  CMS  are  allowed  to  avoid 
fulfilling  their  responsibilities  until  public 
pressure  becomes  more  than  government 
bureaucrats  can  bear.  Until  that  time, 
prison  walls  help  to  hide  the  atrocities  of 
inadequate  medical  care  and  the  eventual 
impact  upon  society. 

“This  report  tells  me  that  the  state  is 
continuing  to  pay  tens  of  millions  of  dol- 
lars for  a health  care  program  that  routinely 
breaches  the  applicable  standards  of  medi- 
cine, violates  the  human  rights  of  inmates, 
and  puts  us  all  at  risk  of  serious  infectious 
diseases,”  said  attorney  Steve  Hampton, 
who  has  represented  prisoners  and  their 
families  in  lawsuits  against  the  DDOC. 


“The  prisons  have  become  incubators  for 
all  sorts  of  diseases  such  as  MRSA,  TB, 
and  hepatitis.  Prison  walls  do  not  stop 
these  diseases.  Allowing  them  to  flourish  in 
prison  means  they  will  eventually  flourish 
on  the  outside,”  Hampton  stated. 

Meanwhile,  CMS  continues  to  profit 
from  lucrative  prison  healthcare  contracts 
- though  perhaps  not  for  much  longer  in 
Delaware.  In  July  2008,  current  Lt.  Gov- 
ernor and  gubernatorial  candidate  John 
Carney,  Jr.  said  he  would  fire  CMS  if 
elected.  His  opponent  in  the  Democratic  pri- 
mary, Jack  Markell,  who  presently  serves  as 
the  State  Treasurer,  went  even  further,  saying 
that  firing  CMS  “wouldn’t  go  far  enough,” 
according  to  an  article  in  The  News  Journal 
Superior  Court  Judge  Bill  Lee,  a GOP  can- 
didate for  governor,  concurred  that  the  state 
should  cancel  its  contract  with  CMS. 

The  current  CMS  contract  with  the 
State  of  Delaware  expires  on  June  30, 2009. 
The  DDOC  independent  monitor’s  reports 
are  available  on  PLN s website.  P 

Sources:  Second  and  Third  Semi-Annual 
Reports  of  the  Independent  Monitor  of  the 
Memorandum  of  Agreement  between  the 
U.S.  Department  of  Justice  and  the  State 
of  Delaware ; The  News  Journal 
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Paying  Texas  Prisoners  Undermines  Outside  Businesses 

by  Gary  Hunter 


Breaking  with  its  longstanding 
tradition  of  using  prison  slave 
labor,  the  Texas  Department  of  Criminal 
Justice  (TDCJ)  is  paying  certain  prisoners, 
on  several  units,  for  working  in  industry 
programs.  The  upside  is  that  some  prison- 
ers are  being  compensated  for  their  labor 
and  money  is  being  added  to  the  state’s 
General  Revenue  Fund  as  a result  of  de- 
ductions from  their  wages.  The  downside 
is  that  at  least  one  Texas  business  has  been 
forced  to  shut  down  part  of  its  operations 
due  to  prison-based  competition. 

The  Prison  Industry  Enhancement 
program  (PIE)  was  created  by  Congress 
in  1979  (see:  18  U.S.C.  § 1761).  Its  goal 
was  to  encourage  businesses  to  use  prison 
labor  to  train  prisoners  in  jobs  so  as  to 
increase  their  chances  for  success  upon 
release.  Reduced  labor  and  overhead  costs 
made  the  PIE  program  very  attractive  to 
a variety  of  free  world  industries.  The 
biggest  concern  was  that  PIE  programs 
could  be  implemented  in  such  a way  as 
to  jeopardize  the  jobs  of  free  world  work- 
ers. This  is  exactly  what  happened  to  one 
Texas  business. 

Just  under  three  years  ago,  Direct 
Trailer  and  Equipment  Company  (DTEC) 
implemented  a PIE  program  at  the  Mi- 
chaels Unit  in  Tennessee  Colony,  Texas. 
DTEC  paid  53  prisoners  minimum  wage 
to  construct  flatbed  trailers,  which  were 
sold  on  the  open  market  for  a sizeable 
profit.  The  company  paid  TDCJ  just  $ 1 .00 
per  year  to  lease  building  space  at  the 
unit,  and  $1,100  per  month  to  use  TDCJ 
equipment. 

DTEC  even  had  an  international 
twist  to  its  operations.  According  to  a 
sales  brochure,  the  company  provided  its 
customers  with  phenomenal  savings  by 
“utilizing  the  buying  power  of  a major 
corporation  like  [China  International 
Marine  Containers]  and  assembling  the 
trailers  in  the  U.S.  at  Tennessee  Colony, 
TX,  a state  correctional  facility.” 

In  fact,  DTEC’s  use  of  prison  labor 
was  so  successful  that  it  put  a competi- 
tor, Lufkin  Industries’  Trailer  Division 
(LITD),  out  of  business.  “We  sell  a lot 
of  our  trailers  to  distributors  across  the 
country,”  said  Lufkin  vice-president  Paul 
Perez.  “They  alerted  us  that  we  had  a 
direct  competitor  that  was  marketing  a 
trailer  similar  to  ours  at  a lower  price.” 
LITD  officials  were  previously  un- 


aware they  had  any  competition  in  the 
trailer  construction  market.  “We  started 
asking,  ‘Who  are  they  and  why  are  they 
able  to  sell  so  low?”’  said  Perez. 

Neither  DTEC  nor  TDCJ  seemed 
keen  on  providing  Lufkin  with  any  an- 
swers. According  to  Perez,  “We  started 
hearing  last  year  that  it  was  prison  labor, 
but  were  unable  to  get  proof  until  this 
summer  [2007].  It  took  weeks  and  weeks 
of  persisting,  but  we  finally  got  permis- 
sion to  visit  the  work  site  and  that  was 
our  proof.” 

It  was  a “double  whammy”  Perez 
said  of  the  use  of  prison  labor  to 
assemble  Chinese-made  trailer  compo- 
nents. The  United  States  criminalizes 
the  importation  of  goods  made  with 
any  type  of  convict  labor  from  other 
countries,  yet  it  is  happy  to  distribute 
and  export  goods  made  and  assembled 
with  American  convict  labor.  Apart 
from  the  savings  from  using  incarcer- 
ated workers,  DTEC  does  not  have  to 
pay  retirement,  health  insurance  or 
other  benefits  provided  by  most  outside 
businesses.  LITD,  on  the  other  hand, 
employed  150  free  world  workers  at  a 
cost  of  $7  million  in  2007. 

“They  had  some  very  favorable 
terms  in  addition  to  the  labor,”  stated 
Perez.  “We  had  overhead,  utilities,  taxes, 
upkeep  maintenance.... We  shouldn’t  be 
competing  against  a state  entity.” 

Texas  law  supports  Perez’s  position. 
The  Texas  Administrative  Code  states, 
“...the  [prison]  industry  project  shall 
not  result  in  displacement  of  free  world 
workers  or  the  loss  of  existing  jobs  of  a 
specific  type  provided  by  the  employer  in 
this  state.”  37  T.AC.  § 245.21 

But  not  surprisingly,  Texas  officials 
managed  to  screw  it  up.  State  Senator 
Robert  Nichols  and  Agriculture  Com- 
missioner Todd  Staples  concluded  that 
responsibility  for  investigating  the  pos- 
sibility of  negative  impact  on  the  public 
job  sector  fell  to  the  Texas  Workforce 
Commission  (TWC).  “We  did  our  own  in- 
vestigating,” said  Nichols.  “We  found  out 
they  did  not  validate”  the  PIE  programs. 

Nichols  issued  a letter  on  December 
2 1 , 2007  that  called  for  an  immediate  halt 
to  DTEC’s  prison  industry  program.  He 
raised  concerns  with  the  Private  Sector 
Prison  Industries  Oversight  Authority 
and  the  TWC.  But  his  efforts  came  too 


late,  as  Lufkin  was  forced  to  shut  down  its 
trailer  division  three  weeks  later,  on  Janu- 
ary 14,  2008,  resulting  in  the  displacement 
of  150  non  prisoner  workers. 

“They  [Lufkin  Industries]  survived  the 
Great  Depression,  World  War  II,  and  nu- 
merous recessions,”  said  Nichols.  “But  they 
couldn’t  survive  competition  subsidized  by 
prison  labor.” 

The  TDCJ’s  PIE  program  is  one  of  the 
best-kept  secrets  in  the  Texas  prison  system. 
The  vast  majority  of  Texas’  170,000  pris- 
oners work  long  hours  for  zero  pay.  Many 
of  these  jobs  require  prisoners  to  work 
12-hour  shifts.  In  some  cases,  field-hand 
prisoners  perform  back-breaking  labor 
in  the  blistering  summer  sun  and  freezing 
winter  cold.  At  least  prisoners  in  PIE  pro- 
grams are  being  paid  for  their  work  - even 
though  they  keep  only  a small  portion  of 
their  wages  and  generate  profit  for  private 
companies. 

At  the  Lockhart  Secure  Work  Program 
Facility,  run  by  private  prison  contractor 
GEO  Group,  253  prisoners  are  employed 
by  Chatleff  Controls  to  make  parts  for 
air  conditioners;  31  others  make  com- 
puter components  for  OnShore  Resources. 
Atrium  Company  employs  47  prisoners  to 
make  windows  at  the  Coffield  Unit.  Texas 
International  Hardwoods  and  Veneers  pays 
14  prisoner  workers  at  the  Ellis  Unit. 

Currently,  the  only  requirement  for 
implementing  a PIE  program  is  that  it 
must  be  approved  by  federal  officials  and 
the  TDCJ’s  governing  board.  Until  recently 
this  has  been  a minor  obstacle  - especially 
when  a proposed  PIE  program  is  accompa- 
nied by  campaign  contributions  from  the 
company  that  wants  to  use  prison  labor. 

In  2006  there  was  a push  to  have 
prisoners  at  the  Boyd  Unit  assemble 
muscle  cars  from  kits  for  a company  called 
Unique  Performance.  About  the  same  time, 
prisoners  at  the  Telford  Unit  were  being 
considered  for  manufacturing  uniforms 
for  U.S.  postal  workers.  Neither  effort  was 
successful,  despite  a $1,000  contribution 
by  Unique  Performance  to  Governor  Rick 
Perry’s  re-election  campaign. 

This  is  partly  because  prison  PIE  pro- 
grams are  meeting  with  resistance.  “We’re 
exporting  jobs  from  all  over  the  country  and 
now  we’re  going  to  take  the  jobs  that  are  left 
here  and  turn  them  over  to  prison  labor  at 
half,  or  less,  the  wages  you’d  expect  to  pay 
someone  on  the  open  market,”  complained 

Prison  Legal  News 


November  2008 


12 


Ron  Spurlock,  a United  Auto  Workers 
(UAW)  representative.  The  UAW  represents 
5,000  union  members  in  Texas  alone. 

The  Texas  AFL-CIO  describes  PIE 
programs  as  “a  new  era  of  disregard 
for  free-world  workers.”  But  companies 
are  unlikely  to  relinquish  their  windfall 
profits  through  the  use  of  prison  labor 
anytime  soon. 

“This  is  not  meant  to  displace  work- 
ers in  the  free  world,”  said  GEO  Group 
spokeswoman  Panda  Taylor.  “It  is  meant 
to  reduce  recidivism.”  Plus  generate  profit, 
of  course. 

PIE  industry  programs  are  a plus 
from  the  prisoners’  perspective.  The 
law  requires  that  PIE  employees  receive 
wages  comparable  to  outside  workers  in 
the  local  area.  This  is  usually  determined 
to  be  minimum  wage,  regardless  of  what 
comparable  free  world  employees  earn.  Of 
that  wage,  80%  goes  to  various  deductions, 
including  victim  restitution  and  incar- 
ceration costs.  Prisoners  receive  around 
20%  of  their  wages,  which  is  placed  in 
an  account  for  when  they  are  released. 
That  can  result  in  over  $2,000  annually 
for  a prisoner  who  otherwise  would  get 
only  $50  and  a bus  ticket  after  years  of 
incarceration. 

Chatleff  Controls  pays  its  prison 
workers  between  $6.00  and  $8.00  per  hour 
before  deductions.  “They  do  a hell  of  a 
job.  They’re  the  best  work  force  I’ve  ever 
had,”  said  Pete  Arciniega,  the  prisoners’ 
supervisor. 

According  to  the  Texas  Workforce 
Commission,  however,  comparable  free 
world  workers  earn  an  average  wage  of 
$12.85  per  hour. 

Arciniega  termed  the  comparison 
unfair,  because  free  world  employees  often 
get  seniority  compensation  after  years  on 
the  job.  It  is  unclear  whether  he  meant  to 
imply  that  Chatleff  does  not  get  years  of 
work  from  its  prisoner  employees,  or  does 
not  give  them  raises  over  time. 

Penny  Rayfield  supervises  the  30-plus 
prisoners  who  work  for  OnShore  Resourc- 
es. “They  don’t  have  vacations;  they  don’t 
call  in  sick,”  she  noted.  But  data  gathered 
by  the  TWC  indicates  that  the  $6.00  per 
hour  paid  to  OnShore  prison  workers  is 
$4.00  per  hour  less  than  comparable  free 
world  employees. 

Since  PIE  industries  came  to  the 
TDCJ  in  1993,  “We’ve  contributed  four- 
teen million  dollars  to  the  state  from 
[PIE]  programs”  said  Robert  Carter,  PIE 
representative  for  the  Texas  prison  system. 
Of  course,  if  the  prisoners  were  paid  more 
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the  state  would  get  a bigger  kickback. 
This  number  also  ignores  the  cost  to  the 
state  for  additional  guards  and  security 
staff  and  the  bureaucracy  that  oversees 
the  PIE  program. 

“The  idea  is  very  good,”  observed 
State  Sen.  Robert  Nichols.  “You  have  pris- 
oners who  don’t  have  a good  opportunity 
to  get  a job  on  the  outside.  The  hope  is  if 
they  develop  those  skills  in  prison,  they  are 
likely  to  become  good  citizens  ....” 

Yet  Senator  Nichols  is  no  fan  of  PIE 
programs  due  to  their  impact  on  outside 
businesses  such  as  Lufkin.  “No  Texan 
should  lose  his  livelihood  to  businesses  un- 
fairly subsidized  by  prison  labor,”  he  said. 
“I’m  all  for  free  trade,  but  trade  isn’t  free 
when  you  have  the  taxpayers  subsidizing 
one  company  at  the  expense  of  others.” 


As  if  cutting  prisoner  wages  70 
percent  (from  $2  per  workday  to 
$0.60  while  providing  nothing  but  one  roll 
of  toilet  paper  per  week)  was  not  enough, 
Colorado  Department  of  Corrections 
executive  director  Aristedes  Zavaras  has 
ordered  the  facility  law  libraries  to  increase 
their  fee  for  copying  prisoner-generated 
legal  work  by  400  percent  from  $0.05  to 
$0.25  per  page  based  on  an  inapplicable 
change  in  law. 

Colorado  House  Bill  1076  modi- 
fied CRS  24-72-306(1)  which  previously 
mandated  a fee  not  to  exceed  the  actual 
cost  of  searching,  retrieving,  and  copying 
“criminal  justice  records.”  Now  the  copy- 
ing fee  is  a separate  item  and  can  be  up  to 
$0.25  per  standard  page.  Over  80  percent 
of  this  fee  is  profit  for  the  cash-strapped 
state  agencies. 

Criminal  justice  records  are  defined 
as  records  “made,  maintained  or  kept  by 
any  criminal  justice  agency  in  the  state  for 
use  in  the  exercise  of  functions  required  or 
authorized  by  law  or  administrative  rule.” 
See  CRS  24-72-302(4). 

Prisoner-generated  legal  work  in- 
cludes court  pleadings,  exhibits,  letters 
to  the  court,  attorneys  and  other  parties. 
Some  of  this  may  become  public  record 
once  filed  and  some,  such  as  attorney-cli- 
ent letters  are  protected  by  privilege  and 
thus  are  not  a public  record.  But  at  the 
time  of  copying  none  of  this  is  considered 
a public  record  nor  was  a copy  requested 
by  an  outside  member  of  the  public.  A 
prisoner  simply  utilized  the  copy  service 
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From  a practical  standpoint,  the 
400  Texas  prisoners  employed  in  PIE 
programs  constitute  less  than  one-half  of 
one  percent  of  TDCJ’s  total  population. 
The  unasked  question  is  who  chooses 
which  prisoners  get  to  participate  in  PIE 
programs  and  which  have  to  labor  in  the 
fields?  A case  can  be  made  that  unfair 
labor  practices  exist  on  both  sides  of  the 
fence,  though  it  is  doubtful  the  plight  of 
incarcerated  workers  will  draw  much  at- 
tention outside  prison  walls.  Except  when 
they  take  jobs  away  from  free  world  busi- 
nesses, apparently.  PI 

Sources:  KETK  News  56,  Lufkin  Daily 
News,  On  Shore  Resources  Newsletter, 
San  Antonio  Express  News,  Tyler  Morn- 
ing Telegraph 


to  have  his  personal  papers  copied. 

To  make  matters  worse,  even  if  such 
an  increase  was  legitimately  based  on  the 
new  bill,  it’s  effective  date  was  August 
6,  2008.  The  CDOC  implemented  the 
change  two  months  early.  It  is  unconscio- 
nable acts  like  this  that  force  prisoners  to 
choose  between  their  constitutional  right 
of  access  to  the  courts  and  basic  hygiene 
supplies. 

Source:Executive  Directive  12-08  House 
Bill  08-1076 
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GETTING  AHEAD:  An  Ex-Con's  Guide  to 
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Colorado  DOC  Increases  Legal  Photocopy 
Fees  400  Percent 


An  Interview  with  Randall  Berg,  Executive  Director 
of  the  Florida  Justice  Institute 


With  approximately  100,000 
people  in  Florida’s  prisons, 
and  another  66,000  in  its  county  jails, 
Florida  has  joined  the  ranks  of  Texas 
and  California  as  a state  that  has  taken 
the  practice  of  mass  incarceration  to  new 
and  frightening  heights. 

One  person  on  the  front  lines  of 
Florida’s  prisoners’  rights  movement  is  at- 
torney Randall  Berg.  As  executive  director 
of  the  Florida  Justice  Institute  (FJI)  - a 
non-profit,  public  interest  law  firm  with 
a small  team  of  attorneys  and  support 
staff  — Berg  has  tackled  a variety  of  is- 
sues impacting  prisoners.  Most  notably, 
FJI  helped  start  the  first  Interest  on  Law- 
yers’ Trust  Account  (IOLTA),  which  has 
leveraged  more  than  $3  billion  nationally 
toward  legal  services  to  the  poor. 

Even  after  30  years  at  FJI,  Berg  says 
a “bleak”  environment  for  prisoners  in 
Florida  persists.  “Nothing  has  changed,” 
he  says.  “The  biggest  concern  [in  1978] 
was  how  few  people  cared  about  prison 
reform  and  the  plight  of  prisoners.  If  any- 
thing, there  are  even  fewer  persons  today 
who  are  interested  in  prison  reform.  The 
lack  of  concern  coupled  with  a dramatic 
conservative  shift  in  the  federal  judiciary 
and  the  Prison  Litigation  Reform  Act 
are  making  prisoners’  rights  attorneys  an 
endangered  species.” 

Berg  is  director  of  the  Volunteer 
Lawyers’  Project  at  the  U.S.  District 
Court,  and  adjunct  professor  of  law  at 
the  University  of  Miami  Law  School.  He 
also  served  on  Florida  Governor  Lawton 
Chiles’  Transition  Criminal  Justice  Task 
Force,  was  past  president  of  the  ACLU  of 
Florida,  and  was  chairman  of  the  Correc- 
tions Committee  of  the  Florida  Bar. 

Prison  Legal  News  recently  spoke 
with  Berg  about  FJI  and  its  work  on  be- 
half of  Florida’s  prisoners. 

Early  in  your  career , you  served  as 
a Lieutenant  Junior  Grade  in  the  United 
States  Navy  before  enrolling  at  George 
Mason  University  School  of  Law,  earning 
a law  degree,  and  moving  to  Florida  to  start 
the  Florida  Justice  Institute  (FJI).  What 
was  the  motivation  for  shifting  from  the 
Navy  to  a career  in  law?  And  why  did  you 
become  interested  in  prisoners’  rights? 

RB:  I was  not  interested  in  pursuing 


by  Todd  Matthews 

a career  as  a Naval  officer,  and  departed 
as  soon  as  possible.  I had  earlier  decided 
to  become  a public  interest  lawyer  as  a 
sophomore  at  the  University  of  North 
Carolina  at  Chapel  Hill  because  civil 
rights  attorneys  were  “making  a differ- 
ence.” While  in  law  school,  I clerked  two 
summers  for  a talented  civil  rights’  and 
criminal  defense  attorney  in  my  home 
town  of  Jacksonville,  Bill  Sheppard,  who 
exposed  me  to  prisoners’  rights.  Bill  had 
successfully  litigated  a seminal  jail  condi- 
tions lawsuit  against  the  Duval  County 
Jail  in  Jacksonville  ( Miller  v.  Carson ),  and 
he  engaged  me  in  other  prison  and  jail 
cases.  Bill  convinced  me  I could  pursue 
my  dream  of  being  a civil  rights  attorney 
as  well  as  the  importance  of  representing 
prisoners  because  they  were  the  least  able 
in  society  to  fight  for  themselves. 

Describe  FJI.  How  many  attorneys 
were  at  the  firm  when  it  began?  How  many 
today?  What  types  of  cases  does  the  firm 
handle? 

RB:  The  Florida  Justice  Institute  is  a 
small,  non-profit,  public  interest  law  firm 
founded  by  leaders  of  the  private  bar  who 
were  interested  in  leveraging  money  and 
pro  bono  attorneys  to  represent  the  poor, 
and  prisoners’  rights  in  particular.  The 
Miami  Herald  once  called  the  Institute 
a “law  firm  of  last  resort.”  I was  its  first 
attorney,  and  about  5 years  later  was 
joined  by  a very  committed  legal  services 
attorney,  Peter  Siegel,  who  practiced  with 
me  for  24  years  before  retiring  in  2006.  FJI 
has  always  been  “lean  and  mean”  with 
only  2 to  3 attorneys,  a wonderful  support 
staff  of  4 or  5,  and  a committed  board  of 
directors.  We  have  been  fortunate  to  have 
first  class  office  space  donated  by  large, 
private  law  firms.  We  are  now  housed  by 
Carlton  Fields.  While  we  have  primarily 
handled  large,  impact  class  actions  for 
prisoners,  we  have  also  taken  other  civil 
rights  cases  in  various  areas  such  as  hous- 
ing discrimination,  disability  rights,  and 
civil  liberties. 

When  you  look  back  at  the  law  firm’s 
work  over  the  past  30  years,  which  two  or 
three  cases,  decisions,  or  areas  of  reform 
would  you  consider  to  be  i landmark ’ and 
heavily  involved  FJI? 

RB:  Tough  question  as  there  have 
been  many  meaningful  cases.  Most  have 


been  settlements  and  are  not  reported. 
The  first  case  I worked  on  as  an  attorney 
— Arias  v.  Wainwright  — was  a statewide 
jail  conditions  lawsuit  brought  against 
the  Florida  Department  of  Correc- 
tions for  failing  to  promulgate  rules  and 
regulations  for  county  jails,  to  make 
exacting  inspections,  and  to  enforce  jail 
standards.  Arias  resulted  in  significant 
improvement  to  Florida’s  21 1 jails  until 
the  order  was  vacated  in  1996.  It  was  a 
wonderful  collaborative  effort  of  FJI,  the 
National  Prison  Project,  Bill  Sheppard, 
and  Wilmer  Cutler  & Pickering.  Other 
significant  cases  include  Stapleton  v. 
Singletary  (successful  statewide  challenge 
to  protective  management),  Osterback  v. 
Moore  (successful  statewide  challenge  to 
Florida’s  close  management  [solitary]), 
and  McIntyre  v.  Roth  (closure  of  the 
worst  jail  in  Florida  in  Key  West).  But 
FJI  is  best  known  nationally  for  help- 
ing to  start  the  nation’s  first  interest  on 
lawyers’  trust  account  (IOLTA)  program, 
and  then  working  to  spread  it  nationwide 
and  to  protect  its  constitutionality  from 
several  challenges,  two  of  which  went 
to  the  Supreme  Court,  while  operating 
the  National  IOLTA  Clearinghouse  as 
a project  of  FJI.  IOLTA  has  leveraged 
more  than  $3  billion  to  primarily  fund 
legal  services  to  the  poor  and  IOLTA 
continues  to  produce  hundreds  of  mil- 
lions each  year  to  primarily  fund  legal 
services  for  the  poor. 

When  someone  incarcerated  in  a 
Florida  jail  or  prison  seeks  out  the  Florida 
Justice  Institute  for  assistance,  how  do  they 
learn  about  the  firm?  What  are  the  most 
common  reasons  for  a prisoner  to  contact 
your  firm?  How  many  of  those  contacts 
turn  into  cases  the  firm  will  take  on? 

RB:  For  years  it  seemed  prisoners 
learned  of  FJI  by  word  of  mouth,  and 
from  class  action  notices  posted  at  the 
prisons  or  jails  for  comment  after  a settle- 
ment. That  has  changed  somewhat  due  to 
the  PLRA  and  the  closure  of  law  libraries. 
Today,  family  members  and  friends  of 
prisoners  find  out  about  FJI  through  news 
articles  and  the  internet.  The  most  com- 
mon reason  we  are  contacted  these  days 
are  failure  to  provide  adequate  medical 
care,  and  guard  on  prisoner  brutality.  As 
a small  firm,  we  try  to  limit  the  cases  we 
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take  to  those  which  will  have  the  largest 
impact  for  the  largest  number  of  prison- 
ers, or  damages  or  wrongful  death  cases 
where  there  is  significant  injury  or  death, 
and  a large  verdict  or  settlement  is  likely 
to  result  in  change. 

What  area( s)  of  prison  and  jail  reform 
need  the  most  work , and  are  currently  being 
pursued  by  the  Florida  Justice  Institute? 

RB:  Medical  care  appears  to  be  the 
area  most  in  need  for  work,  and  I suspect 
it  will  only  get  worse  as  government  re- 
sources do  not  keep  pace  with  a growing 
population  and  the  high  cost  of  medical 
care.  We  just  finished  trying  a lawsuit  for 
mentally  ill  inmates  acting  out  the  mani- 
festations at  Florida  State  Prison  who  are 
being  gassed  in  their  cells  with  chemical 
agents.  We  are  preparing  to  litigate  over 
Florida’s  failure  to  provide  timely  liver 
biopsies  and  treatment  for  persons  with 
Hepatitis  C,  the  ban  on  prisoners’  ability 
to  advertise  for  pen  pals,  and  several  guard 
on  prisoner  assaults.  The  list  is  endless. 

What  is  the  picture  like  for  Florida 
jails  and  prisons?  How  many  people  are 
incarcerated  in  prisons  and  jails , and  has 
that  number  increased  in  recent  years? 

RB:  Very  bleak.  Florida  warehouses 
100,000  prisoners,  and  its  county  jails  have 


another  66,000.  Florida  has  surpassed 
New  York  and  now  has  the  third  largest 
prison  population  behind  California  and 
Texas.  While  some  politicians  and  cor- 
rections officials  are  beginning  to  state 
publicly  that  Florida  can  not  build  its 
way  out  of  prison  crowding  and  must  do 
something  else,  Florida  continues  to  build 
with  no  end  in  sight. 

Are  there  issues  in  Florida  jails  and 
prisons  that  differ  from  prisons  and jails  in 
other  parts  of  the  country?  If  so,  what  are 
some  of  those  issues? 

RB:  Hard  for  me  to  say  as  I do  not 
have  much  actual  experience  with  prisons 
in  other  parts  of  the  country.  However, 
our  national  prison  expert  witnesses  relate 
that  Florida  is  much  more  punitive  than 
other  states  in  many  areas  such  as  the 
use  of  solitary  confinement  and  the  use 
of  chemical  agents.  And  based  on  other 
opinions,  it  appears  Florida  has  more  idle- 
ness and  fewer  programs.  But  Florida  does 
not  have  gang  problems  as  does  California 
and  elsewhere. 

[Editor's  Note:  This  interview  is  part 
of  PLN’s  ongoing  series  of  talks  with  the 
unsung  heroes  and  heroines  of  the  prisoner 
rights  movement:  the  lawyers  who  have 


made  their  careers  representing  prison- 
ers and  advancing  the  rights  of  prisoners 
against  formidable  odds.  The  world  of 
prisoner  rights  is  a small  one  and  I tend 
to  personally  know  many  of  the  people 
being  interviewed.  In  2005  Randy,  FJI at- 
torney Cullin  O'Brien  and  Seattle  attorney 
Mickey  Gendler  represented  Prison  Legal 
News  in  a challenge  to  the  Florida  DOC's 
ban  on  PLN  due  to  our  ad  content  and  a 
prohibition  on  paying  prisoner  writers.  We 
were  in  Jacksonville  for  a bench  trial  for 
five  days.  On  the  day  of  trial  the  defen- 
dants informed  the  court  they  had  changed 
their  ad  policy  and  would  deliver  PLN  and 
the  court  ultimately  dismissed  our  case 
as  moot.  It  was  thanks  to  FJI's  excellent 
representation  and  tenacious  prosecution 
that  the  Florida  DOC  ultimately  changed 
its  policy  and  allowed  Florida  prisoners 
to  receive  PLN.  PLN  has  been  privileged 
to  be  represented  by  Randy  Berg  and  the 
FJI.  I hope  that  this  series  will  prove  an 
inspiration  to  law  students  and  lawyers 
alike  about  what  is  possible  within  the  legal 
system  of  making  an  impact  and  bringing 
about  positive  change.  More  interviews 
will  follow. 

Todd  Matthews  is  a freelance  journal- 
ist based  in  Seattle,  Washington.] 
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Could  the  Fall  of  Lehman  Brothers  Signal  Trouble 
for  Private  Prison  Corporations? 


While  recent  business  news  has 
been  dominated  by  the  bailout 
of  some  of  the  nation’s  largest  invest- 
ment firms,  the  fall  of  financial  giant 
Lehman  Brothers  may  have  unintended 
consequences  for  one  of  the  nation’s  most 
controversial  industries  - the  business  of 
incarceration  for  profit.  Articles  about 
Lehman  Brothers’  history  have  largely 
ignored  the  fact  that  the  company  has 
been  one  of  the  largest,  most  consistent 
financial  backers  of  the  private  prison 
industry. 

Over  the  past  decade,  Lehman  Broth- 
ers supplied  billions  of  dollars  in  capital 
and  credit  to  for-profit  private  prison 
firms  such  as  Corrections  Corporation 
of  America  (CCA),  the  GEO  Group 
(formerly  Wackenhut)  and  Cornell  Cor- 
rections, while  at  the  same  time  provided 
those  companies  with  a safety  net  in  times 
of  financial  difficulty. 

An  Industry  Criticized 

Private  prison  scandals  often  go  un- 
reported, but  occasionally  a situation  is 
so  egregious  that  the  media  takes  notice. 
Such  was  the  case  with  Scot  Noble  Payne, 
an  Idaho  inmate  who  committed  suicide 
by  cutting  his  throat  with  a razor  blade  in 
2007  at  the  GEO  Group’s  Dickens  County 
Correctional  Center  in  Spur,  Texas.  [See: 
PLN,  Dec,  2007,  p.23]. 

Payne  had  been  moved  from  his 
home  state  of  Idaho  to  a private  prison 
in  Minnesota  and  eventually  to  the 
Dickens  County  facility,  operated  by  the 
Lehman-backed  GEO  Group.  Although 
the  exportation  of  prisoners  to  other 
states  often  limits  their  ability  to  appeal 
their  cases,  and  makes  it  hard  to  maintain 
contact  with  their  families,  such  transfers 
have  become  a common  practice  facilitat- 
ed largely  by  the  private  prison  industry’s 
propensity  to  build  prisons  first  and  then 
find  prisoners  to  fill  them. 

Payne  had  complained  for  months 
about  feces  and  blood-encrusted  bed 
sheets  and  damp,  filthy  conditions  at  the 
GEO  prison.  Sensing  the  improbability  of 
appealing  his  Idaho  case  from  Texas,  and 
miserable  in  the  subhuman  conditions  at 
the  GEO  facility,  Scot  attempted  to  escape 
and  was  placed  in  solitary  confinement. 
Before  slashing  his  throat  he  wrote  long, 


by  Bob  Libal  and  Nick  Hudson 

detailed  letters  imploring  his  mother  to 
contact  the  warden  of  the  facility  in  an 
attempt  to  improve  conditions. 

Payne’s  death  sparked  a broader  in- 
vestigation in  which  the  Associated  Press 
called  the  facility’s  conditions  “squalid,” 
and  the  Idaho  Department  of  Corrections 
health  director  said  the  prison  was  the 
worst  he’d  ever  seen.  The  Texas  Senate 
Criminal  Justice  Committee  held  hearings 
on  private  prison  oversight  and  perfor- 
mance, and  Idaho  eventually  removed 
its  prisoners  from  the  Dickens  facility. 
The  prison  has  recently  re-opened  under 
the  operation  of  another  private  prison 
corporation. 

Payne’s  death  and  the  tragic  condi- 
tions it  revealed  did  not  come  as  a surprise 
to  opponents  of  private  prisons.  In  fact, 
another  Idaho  prisoner  recently  killed 
himself  in  another  Texas  GEO  Group 
prison  after  being  held  for  over  a year  in 
solitary  confinement  as  punishment  for  a 
fight  that  was  never  prosecuted  in  court, 
but  ruled  a disciplinary  violation  by  the 
private  prison  company. 

A recent  report  by  the  Pew  Center 
on  the  States,  which  found  that  1 in  100 
Americans  are  behind  bars,  has  furthered 
criticism  by  human  rights  advocates  like 
Amnesty  International,  which  argue  the 
private  prison  industry  violates  human 
rights  and  uses  its  political  influence  to 
promote  tougher  sentencing  measures 
which  expand  the  private  prison  market. 

Private  prison  companies  cut  corners 
by  paying  significantly  less  to  their  em- 
ployees than  their  public  counterparts. 
Employing  guards  and  personnel  who 
are  dangerously  ill-equipped  for  work  in 
a prison  setting  allows  private  companies 
to  come  in  under  most  public  facility 
operating  costs,  but  at  a significant  price. 
For-profit  prisons  are  linked  to  low  em- 
ployment standards,  poor  protection  of 
prisoners’  rights,  and  a discontenting 
record  on  public  safety.  In  private  correc- 
tions, the  diverse  and  potentially  violent 
prison  population  in  combination  with 
poorly  trained  and  inexperienced  supervi- 
sion creates  a volatile  situation. 

A study  authored  by  criminologist 
James  Austin  indicated  that  in  comparable 
prisons,  private  facilities  had  49%  higher 
rates  of  prisoner  assaults  on  staff  and 


65%  higher  rates  of  prisoner  assaults  on 
other  prisoners. 

“Fairy  Godmother”  of 
Private  Prison  Corporations 

Lehman  became  something  of  a fairy 
godmother  to  the  private  prison  industry, 
bailing  out  and  supporting  private  prison 
companies  for  much  of  the  past  decade. 
Lehman  Brothers  underwrote  billions  of 
dollars  in  bonds  and  credit  for  private  pris- 
on firms,  and  financed  the  construction  of 
dozens  of  private  and  public  prisons. 

For  more  than  two  decades,  Lehman 
Brothers  supported  CCA  by  delivering 
over  one  billion  dollars  in  capital  to 
the  company  for  expansion.  In  2000,  a 
Lehman-backed  deal  helped  CCA  avoid 
bankruptcy;  since  then,  Lehman  has 
played  an  essential  role  in  CCA’s  sur- 
vival and  expansion.  In  2003,  Lehman 
Brothers  arranged  a $785  million  re- 
financing package  for  CCA,  earning 
the  financial  firm  a substantial  profit. 
In  2001,  the  same  year  that  Houston- 
based  Cornell  Correction’s  CEO  Steve 
Logan  said  that  “September  11  is  in- 
creasing ...  business,”  Lehman  Brothers 
helped  Cornell  transfer  prisons  to  affili- 
ated businesses  in  an  Enron-like  scheme 
that  raised  $173  million  for  the  private 
prison  company,  plus  underwrote  $43 
million  in  additional  Cornell  stock. 
In  2003,  Lehman  advised  Wackenhut 
on  a multi-million  dollar  spin-off  of  the 
company’s  corrections  division,  which 
was  renamed  the  GEO  Group.  That  same 
year  Lehman  helped  float  more  than  $100 
million  in  bonds  for  GEO.  As  recently  as 
March  2008,  GEO  Group  CEO  George 
Zoley  participated  in  a Lehman  Brothers 
conference  call  and  discussed  why  the 
company’s  private  prisons  were  a good 
investment. 

It  remains  unknown  at  this  point 
how  Lehman  Brothers’  demise  will  affect 
private  prison  companies,  but  it’s  clear 
that  the  industry  has  lost  both  a major 
cheerleader  and  financial  backer.  One 
thing  is  known:  if  another  company  picks 
up  Lehman’s  role  as  lead  private  prison 
financier,  it  should  be  prepared  for  a di- 
vestment campaign. 

In  2001,  Grassroots  Leadership’s 
Not  With  Our  Money!  campaign  (where 
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Bob  Libal,  co-author  of  this  article, 
later  served  as  co-director  between  2003 
and  2006)  waged  a successful  battle  that 
led  multinational  Sodexho  Marriott  to 
divest  its  CCA  stock.  At  the  time,  So- 
dexho was  CCA’s  largest  institutional 
shareholder.  The  shares  were  bought  by 
other  investors. 

As  early  as  2002,  Lehman  Brothers’ 
involvement  in  the  private  prison  industry 
drew  scrutiny  from  activists.  In  a 2002 
newsletter,  May  Va  Lor,  then  co-director 
of  Not  With  Our  Money!  said,  “Lehman 
Brothers  is  the  number  one  financier  of 
the  private  prison  industry  . . . Investment 
banks  fund  predatory  loans,  they  fund 
globalization  projects,  they  do  horrible 
things  - just  pick  one.  But  no  other  invest- 
ment bank  is  as  involved  in  the  private 
prison  industry  as  Lehman  is.” 

In  2006,  Lehman  Brothers  was  pres- 
sured by  students  at  the  University  of 
Minnesota,  one  of  many  colleges  and 
universities  where  students  protested  bond 
underwriting  deals  with  Lehman  due  to 
the  company’s  private  prison  dealings. 

In  a time  of  falling  markets  and  re- 
duced capital  investments,  private  prison 
expansion  plans  already  may  have  been 
curtailed.  The  failure  of  Lehman  Broth- 
ers can  only  hurt  the  prospects  of  the 
for-profit  private  prison  industry  - an 
outcome  that  is  well  earned. 

As  of  October  10,  2008,  GEO 
Group  stock  closed  at  $14.84,  down 
from  a 52-week  high  of  $31.98  and  los- 
ing 53.6  percent  of  value  over  the  past 
year.  CCA  stock  closed  at  $18.58,  down 
from  a 52-week  high  of  $3 1 .58  - a loss  of 
41.2  percent  of  value;  and  Cornell  stock 


closed  at  $21.06,  down  from  a 52-week 
high  of  $28.45,  losing  26  percent  of  val- 
ue. However,  there  is  little  relationship 
between  stock  prices  and  profitability. 
The  private  prison  industry  continues 
to  reap  enormous  profits,  especially  in 
the  field  of  immigration  detention,  and 
its  stock  price  downturn  mirrors  that 
of  the  stock  market  in  general  at  the 
moment. 


Bob  Libal  serves  as 
Texas  Campaign 
Coordinator  for 
Grassroots  Lead- 
e r s h i p , a 
Southern-based  so- 
c i a l justice 
organization  that 
opposes  the  use  of 
for-profit  private 
prisons,  jails  and 
detention  centers. 
He  can  be  reached 
at  blibal@grass- 
rootsleadership.  org 
or  do  Grassroots 
Leadership,  2604  E. 
Cesar  Chavez,  Aus- 
tin, TX  78702. 

Nick  Hudson 
is  an  undergraduate 
at  the  University  of 
Texas  at  Austin,  and 
research  specialist 
with  Grassroots 
Leadership.  He 
has  worked  with 
the  American  Civil 
Liberties  Union  of 


Texas  Prison  and  Jail  Accountability 
Project.  He  can  be  reached  at  nhudson@ 
grassrootsleadership.  org._ 
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Private  Prisons  a Public  Disgrace  in  Texas 


So  much  human  feces  covered  the 
floors  of  a GEO  Group-run  ju- 
venile prison  in  Coke  County,  Texas  that 
departing  inspectors  stopped  outside  to 
wipe  their  shoes  in  the  grass.  The  Coke 
County  Juvenile  Justice  Center  was  in  such 
bad  shape  that  Texas  Youth  Commission 
(TYC)  executive  director  Dimitria  Pope 
ordered  all  juvenile  offenders  removed 
from  the  facility  following  the  inspection, 
then  canceled  the  state’s  contract  with 
GEO.  [See:  PLN,  July  2008,  p.18]. 

What  was  even  more  alarming  was 
the  fact  that  such  abysmal  conditions  had 
existed  for  years  while  the  prison  received 
high  marks  from  inspectors  and  literally 
no  oversight  by  state  officials.  Then  again, 
four  of  the  TYC’s  monitoring  staff  over- 
seeing the  GEO-run  center  were  former 
GEO  employees. 

The  Coke  County  facility  was  the 
state’s  only  privatized  secure  juvenile  facil- 
ity. However,  around  9 percent  of  Texas’ 
adult  prisoners  are  housed  in  privately-run 
prisons  or  state  jails.  For  two  decades, 
Texas  has  been  on  a binge  to  build  prisons, 
fill  them  and  keep  them  full.  This  is  what 
lured  so  many  private  prison  contractors 
to  the  Lone  Star  state.  Texas  has  about  120 
lockups  and  over  160,000  prisoners;  17 
are  privately-operated  facilities  that  house 
more  than  14,000  men  and  women. 

Texas  legislators  succumbed  to  the 
appeal  of  privatized  prisons  in  the  mid- 
1990s,  when  private  prison  vendors 
promised  cheaper  and  more  efficiently 
run  facilities.  For  well  over  a decade  those 
vendors  successfully  sold  this  myth  to  state 
officials.  But  a Feb.  2001  report  by  the 
U.S.  Dept,  of  Justice,  Bureau  of  Justice 
Assistance,  found  that  the  promised  cost 
savings  from  privatization  had  “simply 
not  materialized.” 

Texas  leads  the  nation  in  private 
contract  facilities,  which  include  leased 
prison  beds,  state  jails,  intermediate 
sanction  centers  and  pre-parole  units. 
Nashville,  Tennessee-based  Corrections 
Corporation  of  America  (CCA)  runs  nine 
facilities  that  house  Texas  state  prisoners. 
Florida-based  GEO  Group  (formerly 
Wackenhut  Corrections)  manages  five. 
Numerous  studies  have  raised  concerns 
that  for-profit  prisons  operate  at  danger- 
ously low  staffing  levels  and  have  excessive 
employee  turnover,  which  result  in  more 
security-related  problems. 

November  2008 


by  Gary  Hunter 

The  largest  private  prison  in  Texas,  in 
Mineral  Wells,  holds  over  2,100  prisoners. 
In  2005  the  CCA-run  facility  had  to  enlist 
the  help  of  local  law  enforcement  to  put 
down  a riot  because  there  was  not  enough 
staff  to  control  the  situation.  Seventeen 
prisoners  were  injured. 

In  August  2007  the  prison  needed 
the  assistance  of  30  local  police  officers 
to  control  a clash  between  prisoners  and 
guards.  Security  at  the  unit  is  so  porous 
that  three  prisoners  have  escaped  over  the 
past  two  years. 

Other  private  prison-related  incidents 
in  Texas  have  included  widespread  sexual 
abuse  of  girls  at  a Wackenhut-run  juvenile 
facility;  a $47.5  million  jury  award  against 
GEO  Group  in  a wrongful  death  suit 
involving  a prisoner’s  murder;  and  a $40 
million  jury  verdict  against  Correctional 
Services  Corp.  (later  acquired  by  GEO 
Group)  after  a juvenile  offender  died  as  a 
result  of  gross  medical  neglect. 

What  is  most  amazing  is  that  for  years 
the  state  has  failed  to  monitor  the  private 
prisons  with  which  it  contracts  at  a cost  of 
$200  million  annually.  Researchers  using 
the  public  records  act  found  that  Texas 
had  not  collected  much  of  the  basic  data 
from  its  private  prisons  that  it  routinely 
gathers  at  state-run  facilities. 

According  to  the  Feb.  6,  2008  issue 
of  Watch  Your  Assets,  “In  response  to 
requests  for  records  under  the  Texas  Pub- 
lic Information  Act,  ...  the  [Texas  Dept, 
of  Criminal  Justice]  acknowledged  that 
it  does  not  collect  basic  statistics  about 
private  facilities,  numbers  that  it  routinely 
gathers  for  facilities  that  it  operates  itself. 
TDCJ  officials  say  that  its  inspectors 
monitor  some  employment  information 
during  site  visits  but  the  agency  could  not 
provide  staffing  numbers  for  its  private 
facilities.  The  requested  data  that  the 
agency  did  not  provide  were  records  on 
the  number  of  guards  each  facility  em- 
ploys, the  guard-to-prisoner  ratio,  guard 
disciplinary  data,  and  enrollment  in  drug- 
treatment  programs.” 

“There  is  very  little  accountability,” 
acknowledged  Texas  state  Senator  Juan  Hi- 
nojosa. “Some  of  the  businesses  have  been 
sued  repeatedly  for  abusing  prisoners.” 

In  January  2008,  Sen.  Hinojosa  pres- 
sured Attorney  General  David  Dewhurst 
into  reviewing  privately-run  facilities  to 
ensure  they  were  “equal  to,  if  not  better, 
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than  the  services  provided  by  the  state 
[and]  to  make  sure  they  are  not  cutting 
corners,  putting  the  public  at  risk  for  the 
lack  of  guards,  lack  of  health  services,  and 
the  lack  of  drug  counseling.” 

Until  recently,  legislators  erroneously 
reasoned  that  the  lack  of  oversight  would 
somehow  foster  competition  between  pri- 
vate prison  vendors,  which  in  turn  would 
cut  costs  even  further.  Consequently,  state 
officials  failed  to  collect  data  to  determine 
whether  or  not  this  hands-off  approach 
was  working  - which  was  counterintuitive 
at  best  and  utterly  negligent  at  worst. 

State  lawmakers  are  now  learning  that 
prison  privatization  has  led  to  substan- 
dard staffing  levels  and  a host  of  other 
problems.  Private  prisons  tend  to  be  more 
short-staffed  than  publicly-run  facilities, 
have  higher  employee  turnover  rates,  and 
offer  lower  pay  and  less  training.  This 
combination  of  factors  has  resulted  in 
more  violence  at  private  prisons. 

A 2001  Bureau  of  Justice  Assistance 
report  found  that  levels  of  violence  at  pri- 
vately-run prisons  exceeded  those  at  public 
prisons  with  comparable  security  levels 
by  48  percent  in  prisoner-against-staff 
assaults  and  65  percent  in  prisoner-on- 
prisoner  assaults. 

Legislators  and  state  prison  officials 
are  not  blameless  for  the  lack  of  oversight 
over  private  prison  contractors.  Indeed, 
many  of  these  public  servants  go  on  to 
lobby  for  the  interests  of  private  prisons 
after  they  leave  the  public  sector. 

Just  last  year,  former  state  Rep.  Ray 
Allen  quit  his  legislative  position,  claiming 
he  could  not  survive  on  his  taxpayer- 
funded  salary.  He  is  now  a paid  lobbyist 
for  GEO  Group  and  receives  $50,000  to 
$100,000  under  an  annual  contract. 

GEO  lobbyist  Bill  Miller  is  a close 
personal  friend  of  House  Speaker  Tom 
Craddick.  Michelle  Wittenburg  was  Crad- 
dick’s  General  Counsel  before  she  took 
a position  with  GEO.  Former  state  Rep. 
Mike  Toomey  earns  between  $25,000  and 
$50,000  as  a lobbyist  for  CCA.  Laneri 
Keel  also  works  for  CCA;  she  is  married 
to  the  cousin  of  Terry  Keel,  former  chair 
of  the  House  Criminal  Jurisprudence 
Committee  and  Craddick’s  current  par- 
liamentarian. 

Former  Texas  Rep.  Allen  D.  Place 
chaired  the  House  Criminal  Jurisprudence 
Committee  during  the  1990s.  He  now 
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lobbies  for  Management  Training  Corp. 
(MTC),  which  operates  three  prisons  in 
Texas  at  a cost  of  almost  $13  million  a 
year. 

During  the  2007  legislative  session, 
state  Rep.  Jerry  Madden  successfully 
pushed  a bill  to  increase  the  number  of 
private  prison  beds  in  Texas.  Madden 
is  chairman  of  the  House  Prison  Com- 
mittee; CCA  and  GEO  ranked  among 


Madden’s  top  ten  donors  in  2006. 

The  Texas  prison  system  is  a bot- 
tomless pit  that  swallows  the  lives  and 
money  of  state  residents.  Private  prisons 
have  served  only  to  worsen  the  situation, 
to  the  detriment  of  prisoners  held  in  for- 
profit  facilities,  and  have  created  a corrupt 
revolving  door  among  state-officials- 
turned-lobbyists.  Money  made  from 
privatized  mass  incarceration  has  stripped 


both  Texas  citizens  and  their  elected  lead- 
ers of  dignity.  The  feces  covering  the  floor 
of  the  GEO-run  juvenile  prison  in  Coke 
County  was  literal,  but  the  waste  inherent 
in  Texas’  private  prison  industry  is  equally 
odious.  FI 

Source:  “ Watch  Your  Assets”  a joint 
newsletter  by  Texans  for  Public  Justice  and 
Grassroots  Leadership 


Ex- Warden’s  Wife  Charged  With  Assisting  Prison  Escapee 

by  Gary  Hunter 


In  April  2008,  charges  were  filed 
against  Bobbi  Parker,  46,  who  is  ac- 
cused of  hiding  convicted  killer  Randolph 
Dial  in  her  van  and  driving  him  out  of 
the  Oklahoma  State  Reformatory  (OSR) 
on  August  30,  1994.  The  pair  remained 
missing  for  over  ten  years  before  they  were 
eventually  discovered. 

Bobbi’s  husband,  Randy  Parker,  was 
deputy  warden  of  OSR  at  the  time  of  the 
escape.  She  had  left  him  a phone  message 
saying  she  was  out  shopping.  He  discov- 
ered hours  later  that  the  two  were  missing; 
Bobbi’s  van  was  found  abandoned  across 
the  state  line. 

On  April  4,  2005,  Bobbi  Parker  and 
Dial  were  found  living  on  a chicken  ranch 
in  East  Texas.  Dial  told  authorities  he 
had  kidnapped  Parker  and  convinced 
her  he  would  go  after  her  daughters  if 
she  ever  left  him.  The  girls  were  8 and  10 
at  the  time. 

Despite  Parker  and  Dial’s  insis- 
tence that  she  had  been  kidnapped  and 
held  for  over  ten  years  against  her  will, 
Greer  County  District  Attorney  John 
Wampler  was  not  convinced.  Wampler 
noted  that  after  numerous  interviews, 
Dial’s  “accounts  were  always  a little  dif- 
ferent. The  versions  tended  to  change 
over  time.” 

Family  and  friends  said  Parker  sound- 
ed emotionally  distraught  and  tearful 
the  three  times  she  called  home  after  the 
escape.  Martha  Rash,  who  employed 
Parker  and  Dial  at  the  chicken  ranch,  said 
she  suspected  Parker  was  the  victim  of  an 
“unhealthy  marriage”  who  was  afraid  to 
leave.  An  unidentified  schoolteacher  who 
spent  time  with  the  couple  said  Dial  had 
complete  control  over  Parker,  who  was 
“like  a frightened  bunny.” 

Wampler,  however,  observed  that 
Parker  had  many  opportunities  to  leave 
Dial  during  the  decade  they  were  together. 
On  one  occasion  Parker  reportedly  nursed 


Dial  back  to  health  after  he  had  a heart 
attack.  Wampler  insists  the  two  were  ro- 
mantically involved. 

In  a letter,  Dial  provided  a different 
explanation.  “She  [Parker]  did  not  leave 
willingly.  She  did  not  stay  willingly,”  he 
said.  “It  was  in  fact  an  easy  matter  for 
me  to  reduce  Bobbi  to  a true  victim  of 
‘Stockholm  Syndrome’  because  I knew 
how  to  apply  terror  and  create  helpless- 
ness followed  by  natural  dependency,  and 
perversely  even  affection  and  loyalty.  I had 
learned  about  such  methods  by  watch- 
ing prison  officials  apply  them  to  prison 
populations  during  my  previous  nine  years 
of  incarceration.” 

Dial  was  serving  a life  sentence  for 
murder  at  the  time  of  his  escape  and 
worked  as  a trustee  at  the  prison,  often 
at  the  warden’s  house  outside  the  facility. 
He  was  a gifted  sculptor  and  artist,  and 
sometimes  held  exhibits  in  the  warden’s 
garage.  After  he  was  caught,  Dial  received 
an  additional  seven-year  sentence  for  es- 
caping from  OSR;  he  died  of  lung  cancer 
at  the  Oklahoma  State  Penitentiary  in 
McAlester  in  June  2007.  He  was  62  years 
old. 

Wampler  used  almost  the  entire  three- 
year  statute  of  limitations  before  charging 
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Parker  with  aiding  in  Dial’s  escape.  He 
filed  charges  in  Greer  County  on  April  4, 
2008,  but  did  not  make  the  announcement 
public  until  April  8,  after  he  notified  the 
Parkers  of  his  intentions. 

When  she  went  to  be  booked,  Parker 
was  accompanied  by  her  husband,  who 
is  now  a Dept,  of  Corrections  Security 
Manager  in  Fort  Supply,  Oklahoma.  Af- 
ter being  charged  with  helping  a prisoner 
escape,  she  was  released  on  $10,000  bond. 
Parker  was  scheduled  for  a preliminary 
hearing  in  late  October  2008  and  faces  up 
to  10  years  in  prison  if  convicted. 

A recently-released  book.  In  the 
Wind:  The  Story  of  Randolph  Dial  and 
Bobbi  Parker , includes  a collection  of 
letters  written  by  Dial  following  his  cap- 
ture. 

Sources:  Associated  Press,  The  Oklaho- 
man, www.cbsnews.com, www.kfor.com 
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Privatized  Medical  Care  in  Mississippi  Prisons:  Another  Wexford  Failure 

by  David  M.  Reutter 


A report  submitted  to  Mississippi’s 
legislature  found  serious  defi- 
ciencies in  the  delivery  of  medical  care  to 
prisoners  in  the  Mississippi  Dept,  of  Cor- 
rections (MDOC).  The  December  11, 2007 
report  was  issued  by  the  Joint  Legislative 
Committee  on  Performance  Evaluation 
and  Expenditure  Review  (PEER).  It  found 
that  MDOC  and  its  for-profit  healthcare 
contractor,  Wexford  Health  Services,  failed 
to  assure  that  prisoners  received  timely  ac- 
cess to  quality  medical  care. 

PEER  stated  this  shortcoming  may 
not  only  have  an  adverse  effect  on  pris- 
oner health,  but  may  cost  MDOC  more 
in  specialty  medical  expenses.  Increased 
specialty  care  costs  was  an  issue  of  con- 
cern due  to  MDOC’s  use  of  a new  model 
for  providing  prison  medical  services. 

Prior  to  July  1998,  MDOC  used  the 
traditional  services  model,  which  entailed 
employing  physicians  and  other  medical 
service  providers.  From  July  1998  to  June 
30,  2003,  MDOC  contracted  with  the 
University  of  Mississippi  Medical  Center 
to  provide  prisoner  healthcare.  On  July  1, 
2003,  Correctional  Medical  Services  took 
over  MDOC’s  healthcare  contract,  but  the 
company  decided  in  July  2005  that  it  did  not 
want  to  be  reconsidered  for  renewal  once  the 
contract  expired  on  July  30,  2006. 

Wexford  won  the  new  contract.  Rather 
than  accept  Wexford’s  $41.7  million  bid 
for  turnkey  services  to  provide  all  prisoner 
medical  care,  MDOC  chose  a new  model  by 
accepting  an  annual  contract  for  $3 1 million, 
in  which  MDOC  would  be  responsible  for 
specialty  care.  The  three-year  contract,  which 
expires  on  June  30, 2009,  has  a total  value  of 
$94,312,523.  Under  the  contract  Wexford 
provides  prisoners  with  routine  medical  and 
dental  care  in  three  broad  areas:  intake,  sick 
call,  and  preventive  dental  services. 

Upon  intake,  Wexford  is  required  to 
inform  prisoners  about  medical  care  access 
procedures,  complete  an  initial  health  as- 
sessment within  30  days,  provide  an  initial 
dental  screening  within  seven  days,  give 
each  prisoner  a dental  exam  within  30  days, 
and  complete  a psychiatric/mental  health 
screening  within  five  calendar  days.  Wex- 
ford was  85%  or  more  compliant  in  these 
areas,  reaching  100%  in  some  cases. 

When  it  came  to  the  day-to-day  delivery 
of  routine  medical  care  required  under  the 
contract,  however,  Wexford’s  services  were 
found  wanting.  Medical  services  for  prison- 


ers begin  with  sick  call.  Under  the  contract, 
prisoners  are  to  be  provided  with  sick  call 
access  seven  days  a week,  with  triage  by  a 
nurse  within  twenty-four  hours  of  the  pris- 
oner’s submission  of  a sick  call  request.  In 
both  areas  Wexford  failed  miserably. 

PEER  found  the  company’s  average 
compliance  rate  was  33%;  at  Mississippi 
State  Penitentiary,  the  rate  was  only  29%. 
Even  those  low  numbers  may  be  inflated, 
as  the  method  used  to  record  when  triage 
occurred  was  inconsistent  and  failed  to 
prove  that  “triage  is  an  analytical  process 
that  actually  occurs  and  that  it  occurs 
within  the  required  time  frame.” 

This  problem  resulted,  the  report 
found,  because  the  contract  failed  to  delin- 
eate a procedure  that  allows  for  auditing  sick 
call  triage.  The  result  was  twofold:  There  was 
no  way  to  ensure  contract  compliance,  and 
prisoners  “needing  a physician’s  care  might 
be  delayed  in  receiving  that  care.” 

The  only  way  a prisoner  is  able  to  re- 
ceive a physician’s  care  is  if  the  triage  nurse 
deems  it  necessary.  When  found  necessary, 
a prisoner  is  supposed  to  see  a physician 
within  seven  days  under  the  MDOC  con- 
tract. Despite  a contractually-required 
85-90%  compliance  rate,  Wexford  fulfilled 
its  obligation  to  provide  timely  physician 
care  in  only  53%  of  the  cases  reviewed  in 
the  PEER  report. 

PEER  stated,  “by  not  assuring 
that  those  inmates  who  are  determined 
through  triage  to  need  a physician’s 
care  receive  such  care  within  seven  days, 
Wexford’s  delays  may  be  allowing  some 
inmates’  medical  conditions  to  decline  and 
create  the  need  for  specialty  care.” 

Providing  a dental  prophylaxis  (i.e.,  a 
cleaning  intended  to  help  prevent  dental 
disease)  for  each  prisoner  is  required  ev- 
ery two  years  under  the  contract.  PEER 
found  that  Wexford  had  complied  with 
this  provision  in  only  41%  of  the  cases  it 
reviewed.  The  failure  to  provide  preventive 
dental  care  “could  result  in  the  need  to  see 
a specialist  such  as  an  oral  surgeon  and 
ultimately  cost  the  state  more  money  for 
specialty  care,”  the  report  noted. 

One  area  in  which  Wexford  failed  to 
meet  compliance  requirements,  that  had 
an  especially  high  propensity  to  result  in 
costly  specialty  care,  was  the  Chronic  Care 
Clinic.  Prisoners  with  asthma,  diabetes, 
hypertension,  HIV,  seizures  and  tuber- 
culosis require  a physician  visit  every  six 


months.  Yet  that  occurred  only  59%  of  the 
time.  Wexford’s  failure  to  provide  timely 
care  could  have  caused  the  chronic  care 
prisoners’  conditions  to  worsen  quickly. 

The  report  noted  there  was  no  system- 
wide  method  to  keep  chronic  care,  mental 
health  care  or  specialty  care  logs,  or  to 
record  the  disposition  of  treatment.  The 
report  cited  several  instances  of  prison- 
ers’ healthcare  requests  being  lost  in  the 
system,  or  care  being  discontinued  due  to 
an  inter-prison  transfer. 

The  PEER  report  concluded  that  the 
reason  “neither  MDOC  or  Wexford  could 
ensure  appropriate  and  timely  access  to 
quality  medical  care  for  state  inmates” 
was  because  “Wexford’s  staffing  levels  did 
not  comply  with  contract  requirements.” 
Wexford  was  providing  less  than  half  the 
nurses  it  was  required  to  employ.  It  pro- 
vided only  a third  of  the  mental  health 
staff  obligated  under  the  contract.  As  for 
dental  positions,  it  employed  just  over  half 
the  required  professionals.  Of  course  less 
staff  means  less  payroll  expenses  - and 
thus  more  profit  for  the  company. 

In  at  least  five  instances,  Wexford 
employees  were  not  hired  with  licenses, 
certifications  or  registration  required  by 
state  law.  This  included  three  radiology 
technicians,  one  pharmacy  technician  and 
one  dental  assistant. 

Since  the  Wexford  contract  went  into 
effect,  MDOC’s  chief  medical  officer  has 
“recommended  [imposing]  $1,152,810  in 
liquidated  damages  for  noncompliance 
with  contract  standards.  Of  this  total, 
$931,310  was  related  to  staffing  shortag- 
es.” Yet  state  prison  officials  have  assessed 
no  damages  against  the  company. 

Considering  that  MDOC  was  $2.8  mil- 
lion over  budget  for  prison  medical  costs  in 
fiscal  year  2007,  this  makes  little  sense.  Then 
again,  MDOC’s  new  model  for  healthcare 
services  has  no  fiscal  rationale;  the  depart- 
ment spent  $42.8  million  on  medical  care 
in  FY  2007.  In  contrast,  Wexford’s  original 
turnkey  contract  proposal  was  for  $41.7  mil- 
lion. Of  course,  the  lesser  cost  would  have 
been  at  the  expense  of  appropriate  staffing 
levels  for  medical  positions,  and  timely  and 
adequate  healthcare  for  prisoners. 

The  PEER  report,  Medical  Care  for 
State  Inmates:  The  Department  of  Cor- 
rections' Contract  Management  and  its 
Provision  of  Specialty  Medical  Care , is 
available  on  PLJSPs  website. 
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Illinois  Federal  Jury  Awards  Record  $15.5  Million  in  False  Arrest  Case 


On  December  20, 2007,  an  Illinois 
federal  jury  awarded  a record 
amount  in  a civil  rights  case  for  false  ar- 
rest - $15.5  million.  The  damage  award 
was  against  the  sheriff  of  Will  County, 
Illinois  and  four  of  his  deputies.  Prior  to 
trial,  the  former  state  attorney,  forensic 
interviewer,  polygraph  examiner  and  a 
fifth  deputy  settled  with  the  plaintiffs. 

Three-and-a-half  years  earlier,  on 
June  6,  2004,  Kevin  Fox  of  Wilmington, 
Illinois  - a town  of  5,500  located  45  miles 
southwest  of  Chicago  - called  the  sheriff’s 
department  to  report  his  three-year-old 
daughter,  Riley,  was  missing.  Her  half- 
naked,  sexually-assaulted  body  was  found 
four  miles  from  her  home  in  a creek  a few 
hours  later. 

Fox  voluntarily  went  to  the  sheriff’s 
office  to  be  interviewed  in  November  2004. 
He  was  subjected  to  more  than  14  hours  of 
questioning  during  which  the  defendants 
threatened  him  with  daily  rape  in  the  jail 
unless  he  gave  a statement  confessing  to 
accidentally  killing  his  daughter.  They 
told  him  he  had  failed  a polygraph  exami- 
nation when  he  had  passed  it;  falsely  told 
him  his  wife  and  family  had  abandoned 
him  and  were  making  statements  against 
him;  stopped  him  twice  from  leaving;  and 
refused  his  requests  for  an  attorney. 

Finally,  Fox  broke  down  and  “con- 
fessed” to  what  the  police  said  was  their 
version  of  the  crime  - that  he  had  acci- 
dentally killed  his  daughter  by  hitting  her 
with  a bathroom  door,  and  had  staged  an 
abduction,  rape  and  murder.  They  then 
arrested  him  for  capital  murder  for  rape 
and  murder  of  a child. 

The  day  after  the  murder,  the  coroner 
discovered  semen  that  could  be  tested  for  a 


by  Matt  Clarke 

DNA  match.  The  semen  sample  was  sent  to 
the  FBI;  however,  the  District  Attorney  or- 
dered that  the  testing  be  stopped  less  than  a 
week  later.  The  DA  also  publicly  announced 
that  he  would  seek  the  death  penalty.  Eight 
months  later,  while  Fox  was  sitting  in  jail, 
the  defense  was  finally  told  about  the  semen 
and  allowed  to  test  it  at  their  own  expense. 
DNA  testing  proved  that  Fox  was  not  the 
person  who  had  raped  and  killed  his  daugh- 
ter; this  was  confirmed  by  additional  DNA 
taken  from  duct  tape  found  on  Riley’s  body. 
Fox  was  released.  His  daughter’s  murderer 
has  not  been  found. 

Fox  and  his  wife,  Melissa,  filed  a civil 
rights  lawsuit  under  42  U.S.C.  § 1983  in 
federal  district  court,  alleging  false  arrest, 
due  process  violations,  malicious  prosecu- 
tion, intentional  infliction  of  emotional 
distress  and  loss  of  consortium  for  Melissa. 
The  jury  awarded  $5,600,000  in  compensa- 
tory damages  ($1,700,000  for  false  arrest, 
$600,000  for  malicious  prosecution  and 
$1,600,000  for  intentional  infliction  of 
emotional  distress),  plus  $3,700,000  in 
punitive  damages  to  Fox.  It  also  awarded 
$3,700,000  in  com- 
pensatory damages 
($2,700,000  for  loss 
of  consortium  and 
$1,000,000  for  inten- 
tional infliction  of 
emotional  distress), 
plus  $2,500,000  in 
punitive  damages  to 
his  wife. 

The  total  of 
$15.5  million  was  the 
largest  award  ever  for 
a case  involving  false 
arrest.  The  county’s 


insurance  covers  the  $9.3  million  in 
compensatory  damages  but  not  the  $6.2 
million  in  punitive  damages. 

The  Foxes  were  represented  by  at- 
torneys Kathleen  T.  Zellner,  Douglas  H. 
Johnson  and  Anne  E.  Zellner  of  Oak 
Brooks,  who  received  $1.5  million  in 
attorney  fees  and  expenses  through  an 
agreed  order  on  June  11, 2008.  Kevin  and 
Melissa  Fox  have  announced  their  inten- 
tion to  use  money  from  the  award  to  find 
their  daughter’s  killer. 

“Everyone  should  be  happy  about 
this  verdict,”  said  Ms.  Zellner.  “A  jury  has 
stepped  up  to  protect  the  rights  that  we  all 
hold  dear,  and  they  have  sent  a message 
to  Will  County  - and  I hope  Will  County 
is  listening.” 

Will  County  listened,  and  promptly 
appealed  the  jury  verdict.  See:  Fox  v. 
Sheriff  of  Will  County , U.S.D.C.  (N.D. 
111.),  Case  No.  l:04-cv-07309.  FJ 

Additional  sources:  Cook  County  Jury 
Verdict  Reporter,  abclocalgo.com L Chicago 
Tribune,  Associated  Press 
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Effects  of  Florida’s  Faith  Based  Prisons  Found  to  Be 
Promising  in  Reducing  Recidivism 


A report  by  the  Urban  Institute’s 
Justice  Policy  Center  concluded 
the  statistically  significant  difference  be- 
tween the  share  of  prisoners  in  Florida’s 
Faith  and  Character  Based  Institutions 
(FCBI)  and  a comparison  group  of  male 
prisoner  reincarcerated  at  six  months  af- 
ter release  suggests  “cautious  optimism” 
regarding  the  FCBI  experience  and  its 
relationship  to  subsequent  offending,  at 
least  in  the  short  term. 

Florida  first  tried  a faith  based  pro- 
gram with  a prototype  dorm  program  at 
Tomoka  Correctional  Institution  (TCI) 
in  1999.  Gov.  Jeb  Bush  expanded  the 
initiative  by  opening  the  nation’s  first 
prison  fully  dedicated  to  the  FCBI  model 
on  December  24,  2003.  That  program 
is  at  Lawtey  Correctional  Institution 
(LCI).  In  April  2004,  the  women’s  prison 
at  Hillsborough  Correctional  Institu- 
tion (HCI)  was  converted  to  the  FCBI 
model. 

Another  FCBI  was  opened  at  Wakulla 
Correctional  Institution  (WCI)  in  March 
2006.  That  program  and  the  one  at  TCI 
were  not  included  in  the  research  of  the 
report  addressed  here.  It  was  pretty  much 
agreed  upon  by  the  staff,  prisoners,  and 
volunteers  associated  with  the  FCBIs  at 
LCI  and  HCI  that  the  mission  is  to  help 
prisoners  “build  moral  character,  develop 
spiritual  resources,  and  acquire  life  skills 
that  will  lead  to  pro-social  behavior  both 
behind  bars  and  after  release.” 

To  avoid  lawsuits  on  the  church-state 
issue,  Florida’s  FCBI  model  is  “entirely 
funded  and  delivered  by  community 
volunteers.”  Those  people  volunteer  indi- 
vidually, or  more  commonly,  as  members 
of  a community  institution  such  as  a 
church,  other  religious  institution,  or 
civic  group.  The  prisoners,  also,  vol- 
unteer to  participate  in  the  program, 
and  they  represent  thirty-one  different 
religious  faiths,  but  77  percent  of  them 
are  Christian. 

Like  most  Florida  prisons,  the  FCBIs, 
however,  provide  a much  greater  and  more 
diverse  array  of  religious  and  character 
development  programs.  To  remain  at  the 
FCBI  prison,  prisoners  must  participate 
in  one  program  session  a week,  which  are 
presented  in  a classroom  setting. 

At  LCI,  the  men  participated  in  8.3 
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program  sessions  per  month,  on  average, 
with  religious  services  being  the  most 
popular.  The  women  at  NCI  only  averaged 
participating  in  3.7  program  sessions  per 
month,  and  their  favorite  programs  wee 
character-  building  curriculum. 

Amongst  the  staff,  prisoners,  and 
volunteers  interviewed  for  the  report,  the 
overwhelming  sentiment  was  that  FCBIs 
“offer  a more  peaceful,  relaxed,  and  posi- 
tive environment  than  many  other”  prisons. 
This  was  attributed  to  the  fact  that  FCBI 
prisoners  self-selected,  so  they  may  be  more 
motivated  to  change,  which  results  in  less 
conflicts,  a cleaner  prison,  and  the  misbe- 
havior incidents  tend  to  be  isolated  rather 
than  ongoing.  The  atmosphere  is  also  fos- 
tered by  guards,  who  seem  to  be  more 
inclined  to  resolve  problems  with  prisoners 
more  informally  through  discussion  and 
mediation  rather  than  immediately  issuing 
disciplinary  reports. 

Some  guards,  however,  dislike  the 
rehabilitative  correctional  philosophy 
of  the  FCBIs,  requesting  to  work  in  an 
environment  that  is  not  so  relaxed.  This 
revealed  a problem.  The  guards  at  FCBIs 
receive  the  same  training  as  guards  at 
other  prisons,  but  handle  extended  pris- 
oner movement  and  interaction  with  400 
volunteers  monthly.  The  report  highly 
recommended  that  specialized  training  be 
provided  to  these  guards  to  foster  assist- 
ing in  the  FCBI  mission  and  fulfill  their 
critical  security  responsibilities. 

It  was  also  recommended  that  the 
mission  statement  be  clearly  developed 
for  all  to  share  in  the  vision.  Currently, 
the  mission  is  an  understanding  and 
not  stated  in  policy.  The  FCBI  seemed 
to  present  a positive  environment,  but 
an  increased  focus  on  family  visitation 
seemed  lacking.  The  programs  between 
LCI  and  HCI  were  disparate,  being  set 
by  the  prison’s  wardens.  It  is  questionable 
whether  disparate,  being  set  by  the  prison’s 
wardens.  It  is  questionable  whether  those 
programs  fully  fit  the  prisoner’s  needs. 
Prisoners  said  the  FCBI  generally  accom- 
modated issues  of  religious  diversity  and 
take  into  account  the  needs  of  religious 
minorities  and  non-religious  prisoner. 

As  for  the  effect  on  recidivism, 
statistics  for  FCBI  prisoners  from  the 
study’s  beginning  date  of  September  30, 


2004,  and  its  end  on  May  31,  2006  were 
provided  by  Florida  prison  officials.  The 
participating  prisoners  were  low  custody, 
non-violent  offenders.  They  were  matched 
with  similar  comparison  prisoners  on  the 
6,353  prisoner  waiting  list  and  those  in 
general  population  prisons. 

None  of  the  FCBI  prisoners  were 
reincarcerated  within  6 months  of  release, 
compared  to  2. 1 percent  of  other  released 
prisoners.  The  reincarceration  rate  for  12 
months  after  release  was  2.4  percent  for 
the  control  group,  which  compares  to  1.4 
percent  for  FCBI  prisoners.  The  average 
length  to  reincarceration  was  371  days  for 
the  FCBI  prisoners,  as  opposed  to  262 
days  for  the  control  group. 

The  study  was  limited  in  time  and 
the  small  subset  of  prisoner  who  had 
completed  the  FCBI.  The  self-selection 
process  may  have  also  contributed  because 
the  FCBI  prisoners  are  the  “cream  of  the 
crop,”  who  are  motivated  to  change.  Yet, 
the  report  said  the  findings  are  “promis- 
ing” for  this  new  model  of  prisons.  A 
significant  shortcoming  of  this  study,  like 
others,  is  there  is  no  secular,  non  religious 
program  with  which  to  compare  it.  Prison- 
ers seeking  rehabilitation  services  in  the 
Florida  prison  system  have  a choice  of 
FCBI  or  nothing.  As  the  state  abandon’s 
its  rehabilitative  responsibilities,  it  turns 
them  over  to  fundamentalist  religious 
groups  with  the  will  and  the  financial 
means  to  provide  rehabilitative  services  to 
those  prisoners  who  desire  them  and  who 
are  willing  to  put  up  with  a steady  dose 
of  fundamentalist  Christian  proselytizing 
regardless  of  their  own  religious  faith,  or 
lack  of  faith. 

The  next  report  should  focus  on  the 
dorm  based  programs  at  TCI  and  WCI. 
Ike  Griffin,  President  of  Horizon  Commu- 
nities in  Prison,  notes  there  are  significant 
differences  between  those  programs,  which 
he  oversees,  and  the  FCBIs.  The  dorm 
based  model  requires  full  participation 
in  all  programs  other  than  faith,  require 
intense  daily  programming  for  a year,  are 
presented  in  the  dorms,  and  they  teach 
citizenship  experientially  by  prisoners  liv- 
ing with  and  helping  one  another. 

Griffin  noted  that  budget  cuts  have 
reduced  programming  in  preparation 
for  reentry.  “Where  that  news  is  not 
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particularly  welcome,  it  is  not  all  bad. 
Volunteers  will  have  to  be  utilized  in 
broader  roles,”  said  Griffin.  “I  believe  that 
inmate  preparation  for  reentry  could  be 
greatly  enhanced  by  thoughtful  utiliza- 
tion of  inmate  participation  of  inmates 
in  the  teaching  process.”  He  noted  a 1969 
federal  ruling  on  prisoners  being  over 
one  another  has  stopped  this  process. 
“Financial  issues  may  help  re-think  that 
position,”  he  said. 

The  financial  cost  of  housing  an  ever- 


growing prisoner  population  has  been  a 
driving  force  behind  states  embracing  the 
FCBI  model,  placing  rehabilitation  costs 
in  the  hands  of  private  entities  by  provid- 
ing them  access  to  prisoners.  The  knock 
on  these  programs  has  been  there  is  no 
research  to  support  the  belief  the  model 
is  effective.  This  report,  while  severely 
limited,  is  a beginning.  The  full  report, 
entitled:  Evaluation  of  Florida's  Faith-  and 
Character-  Based  Institutions , is  available 
on  PLN’s  website.  FI 


Florida  County  Sheriff  Liable  for 
$1.5  Million  for  Acts  of 
Informant  on  Work  Release 


On  May  18,  2007,  a Florida 
jury  found  the  Hendry  County 
Sheriff  is  liable  for  injuries  caused  by  a 
prisoner  it  placed  on  work  release  status 
to  hire  him  as  a confidential  informant. 
After  the  verdict,  the  parties  agreed  to  a 
$1.5  million  judgment. 

While  in  the  Hendry  County  Jail  to 
serve  a one  year  sentence,  Terry  Lynn 
Garnto  was  placed  on  trusty  status  and 
spoke  to  Sheriff  Ronnie  Lee  about  being  a 
confidential  informant  on  the  illegal  drug 
trade  in  Hendry  County.  Despite  Garnto 
having  an  extensive  arrest  record  (42 
felony  arrests  as  an  adult  plus  a juvenile 
arrest  record)  that  included  DUI  convic- 
tions and  he  had  pending  arrest  warrants, 
Lee  placed  Garnto  on  “work  release,” 
hired  him  as  a confidential  informant,  and 
provided  him  a vehicle. 

Five  days  later,  Garnto  was  arrested 
for  being  drunk.  He  was  then  sent  to 
Palm  Beach  County  for  a pending  war- 
rant and  sentenced  to  one  year  in  jail. 
Hendry  County  officials  convinced  Palm 
Beach  County  to  allow  Garnto  to  serve  his 


time  in  Hendry  County.  Upon  return  to 
Hendry  County,  Garnto  was  immediately 
returned  to  the  prior  work  release  status. 

In  that  capacity  he  made  several 
drug  buys  for  Hendry  County  and  the 
DEA,  targeting  two  alleged  “violent  drug 
dealers.”  Following  a debriefing,  Garnto 
advised  agents  he  was  going  to  Ft.  Myers 
Beach  for  the  July  4th  weekend  with  one 
of  the  drug  dealers,  Garnto  drove  across 
the  center  line  at  a high  rate  of  speed, 
crashing  into  an  oncoming  vehicle  on 
July  5,  1998. 

The  accident  killed  Kristina  Wad- 
dell, caused  a closed  head  injury  and 
broken  bones  to  Erick  Hemerson,  and 
left  Gary  Wheeler  with  a brain  injury 
that  caused  permanent  impairment.  Two 
days  later,  Hendry  County  terminated 
Garnto’s  employment  as  a confidential 
informant.  The  award,  which  is  on  ap- 
peal, provided  Waddell’s  estate  $600,000, 
another  $600,000  to  Wheeler,  and 
$300,000  to  Hemerson.  See:  Walden  v. 
Lee , Hendry  County  Cir.  Court,  Fla., 
Case  No  2000-CA-690.  P 
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QUALITY  GIFTS  AT  AFFORDABLE  PRICES  FOR  PRISONERS 
DON'T  MISS  ANOTHER  CHANCE  TO  SEND  HOME  A LITTLE  LOVE 

OVER  2500  GIFTS  IN  STOCK,  AFRICAN  AMERICAN,  NATIVE  AMERICAN, 
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LEARN  TO 
PROTECT 
YOUR 
RIGHTS 


YOU  HAVE  A RIGHT  TO 

• Adequate  medical  care 

• Protection  from  assault 

• Humane  living  conditions 

• Safety  from  officer  abuse 

Learn  how  to  defend  your 
basic  human  rights  with 
the  comprehensive  litiga- 
tion guide,  Protecting  Your 
Health  and  Safety,  written 
specifically  for  prisoners  who 
are  unable  to  receive  help 
from  a lawyer. 

Written  by  Robert  E.  Toone 
A Project  of  the  Southern 
Poverty  Law  Center 

COST  $10 

(includes  shipping/handling) 

ORDER  A COPY 

Send  a check 
or  money  order  to: 

Prison  Legal  News 
2400  NW  80th  Street  #148 
Seattle,  WA  98117 
(206)  246-1022 

Be  sure  to  include  your  name , 
identification  number  (if  any),  and 
mailing  address.  We  also  accept 
VISA  and  Mastercard.  If  using  a 
credit  card,  please  include  the 
type  of  card  (VISA  or  Mastercard), 
card  number ; and  expiration  date. 

This  book  does  not  deal  with  legal 
defense  against  criminal  charges  or  chal- 
lenges to  convictions  that  are  on  appeal. 
Edition  last  revised  in  2002. 
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Massachusetts  Jail  Conditions  Unconstitutional 
Says  U.S.  Department  of  Justice 


A report  released  by  the  U.S.  Jus- 
tice Department  (USJD),  on 
May  1, 2008,  concluded  that  conditions  in 
the  Worcester  County  Jail  and  House  of 
Correction  (HOC)  in  Massachusetts  vio- 
lated the  constitutional  rights  of  prisoners 
in  its  custody.  The  report  detailed  a variety 
of  unsanitary  and  environmentally  unsafe 
living  conditions  as  well  as  inadequate 
medical  care  for  mental  health  patients. 

Suspected  deficiencies  in  the  jail  were 
brought  to  the  attention  of  then-Governor 
Mitt  Romney  on  November  17, 2006.  The 
inspection  required  two  tours  conducted 
in  early  2007, 

One  area  of  concern  addressed  the 
inappropriate  use  of  restraints  on  prison- 
ers in  the  jail.  Generally,  restraint  chairs 
and  beds  are  intended  for  violent,  non- 
compliant  prisoners.  A random  review 
of  nine  video  tapes  all  showed  compliant 
and  cooperative  prisoners  being  placed 
in  4,  5 and  6-point  restraints  as  a means 
of  punishment  by  guards.  In  one  case  a 
prisoner  actually  assisted  the  guards  in 
applying  the  restraints. 

Even  in  cases  where  the  use  of 
restraints  was  justified  inspectors  deter- 
mined that  prisoners  were  being  held  too 
long  and  for  punitive  purposes.  The  use  of 
restraints  has  reduced  substantially  since 
the  inspection. 

Part  of  the  blame  for  the  guards’ 
inappropriate  behavior  was  attributed 
to  management  staff.  The  report  details 
how  jail  supervisors  failed  to  investigate 
use-of-force  incidents,  evaluate  incidents 
of  improper  or  illegal  conduct  or  impose 
any  type  of  remedial  training.  Jail  policy 
did  not  even  require  supervisors  to  sign 
incident  reports.  In  2006  the  jail  conducted 
a total  of  390  investigations  for  the  entire 
year.  Once  they  were  alerted  that  inspectors 
were  coming  211  investigations  were  con- 
ducted between  January  and  May  2007. 

Also  of  concern  was  the  jail’s  inad- 
equate grievance  process.  Prisoners  at  the 
jail  often  are  unable  to  obtain  grievance 
forms  and  are  required  to  use  their  own 
postage  to  mail  their  grievances  to  the 
grievance  investigator.  Even  then  most 
grievances  either  went  unanswered  or 
received  inadequate  replies.  During  a 90- 
day  period  in  2006  records  indicate  that 
only  19  grievances  were  filed  by  prisoners. 


by  Gary  Hunter 

An  expert  consultant  to  the  investigating 
team  called  this  number  “extremely  low.” 
Neither  jail  has  any  means  for  tracking 
grievances.  Consequently,  many  griev- 
ances were  lost,  especially  those  pertaining 
to  senior  corrections  staff. 

Prisoner-on-prisoner  assaults  in  HOC 
were  over  double  the  national  average 
for  similar  size  jails.  Between  April  2006 
and  March  2007  HOC  had  233  assaults 
between  prisoners.  A reliably  reported 
average  for  similar  jails  is  108. 

Part  of  the  problem  is  that  HOC  is 
overpopulated  and  understaffed.  Many  of 
the  prisoners  are  forced  to  live  in  the  gym. 
Inspectors  noted  that  the  restroom  area  in 
the  gym  is  a blind  spot  and  provides  ample 
opportunity  for  illegal  and  assaultive  be- 
havior out  of  sight  of  the  guards. 

But  it  is  not  as  if  the  guards  are 
anxious  to  do  their  jobs.  During  most 
security  checks  guards  simply  did  “quick 
walks  up  and  down  the  unit,”  reads  the 
report.  None  of  the  guards  observed  by 
inspectors  stopped  at  the  cells  to  check  on 
prisoners’  welfare. 

While  inspectors  admitted  that  severe 
overcrowding  was  a mitigating  factor  they 
still  determined  that  the  unit  classifica- 
tion system  was  the  major  source  of  the 
problems  in  HOC.  The  report  reads  that 
“(t)he  jail’s  poor  classification  system  can 
be  linked  to  the  murder  of  at  least  one 
pre-trial  detainee.”  This  statement  refers 
to  a February  2007  incident  in  which  a 
prisoner  awaiting  trial  was  housed  with  a 
prisoner  who  had  already  been  sentenced. 
The  pre-trial  detainee  was  fatally  kicked 
and  beaten  by  his  cellmate. 

Inspectors  found  that  prisoners  were 
endangered  by  unsanitary  conditions  in 
HOC.  Filthy  showers,  not  enough  show- 
ers, insufficient  hot  water  and  exposure 
to  high  levels  of  dust  were  just  a few  of 
the  problems. 

Inspectors  also  did  an  immediate 
investigation  of  complaints  by  prison- 
ers that  areas  of  the  jail  were  “extremely 
cold.”  Random  temperature  readings 
throughout  the  A-7  unit  of  the  jail  con- 
firmed the  complaints.  Inspectors  were 
also  concerned  about  frequent  lockdowns 
and  infrequent  changes  of  clothing  and 
bed  linen  noting  that  both  practices  pro- 
mote the  spread  of  infectious  diseases. 


At  the  time  of  the  inspection  guards 
had  no  way  of  manually  releasing  cell 
doors.  In  the  event  of  fire  or  other 
emergencies  prisoners  would  literally  be 
trapped  in  their  cells. 

Of  greatest  significance,  however,  is 
the  fact  that  19  pages  of  the  40-page  re- 
port addresses  the  jail’s  failure  to  provide 
adequate  mental  health  care.  At  the  time 
of  the  inspectors’  visit  21%  of  the  total 
population  and  31%  of  segregated  prison- 
ers were  on  the  mental  health  caseload. 
Yet  psychiatric  care  was  provided  on  the 
unit  for  only  13  hours  per  week. 

Even  when  care  was  available  those 
being  treated  usually  suffered  from  a lack 
of  privacy.  As  a result  of  these  deficiencies 
many  of  the  mental  health  prisoners  were 
inadequately  and  improperly  treated. 

Of  one  dozen  mental  health  patients 
interviewed  by  inspectors,  half  had  been 
confined  for  over  six  months,  eleven  were 
taking  psychotropic  medication  and  the 
average  meeting  with  a mental  health 
counselor  occurred  about  once  every  two 
months. 

From  screening  to  release  and  all 
processes  in  between  no  area  was  exempt 
from  deficiencies.  HOC  Deputy  Super- 
intendent Jeffrey  R Turco  disagrees  with 
much  of  what  the  report  has  to  say.  He 
accuses  inspectors  of  ignoring  the  fact 
that  the  jail  has  been  accredited  by  the 
American  Correctional  Association  and 
the  National  Commission  on  Correctional 
Health  Care. 

Responding  to  the  report  Turco 
wrote,  “while  the  Worcester  County 
Sheriff’s  Office  management  is  open  to  all 
suggestions  to  improve  our  operation,  it 
would  be  most  helpful  for  purposes  of  this 
inquiry  if  our  future  discussions  could  be 
limited  to  constitutional  minima.” 

However,  the  report’s  ultimatum  is 
clear  saying,  “in  the  unexpected’  event  that 
we  are  unable  to  reach  a resolution  regard- 
ing our  concerns,  the  attorney  general  may 
initiate  a lawsuit,  pursuant  to  CRIPA.” 
CRIPA  refers  to  the  Civil  Rights  of  In- 
stitutionalized Persons  Act,  42  U.S.C.  § 
1997.  See:  U.S.  DOJ  Civil  Rights  Division 
Report.  The  report  is  available  on  PLN’s 
website.  FI 

Additional  Sources:  Telegram  & Gazette 
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CA  Justice  Commission:  “Low  bid,  flat  fee”  Defense  Attorney  Hiring 
Scheme  Shortchanges  Indigent  Criminal  Defendants 


The  California  Commission  on  the 
Fair  Administration  of  Justice 
(Commission)  charged  that  the  practice 
of  California  counties  to  use  competitive 
bidding  for  private  attorneys  to  represent 
indigent  criminal  defendants  has  resulted 
in  unconstitutionally  poor  legal  repre- 
sentation. The  practice  usually  involves 
bidding  the  criminal  defense  work  on  a flat 
fee,  low-bidder- wins  criterion.  As  a result, 
the  profit-driven  successful  bidders  are 
motivated  to  minimize  expenses  such  as 
outside  investigators  and  expert  witnesses 
at  the  defendants’  peril. 

Former  Stanford  Law  School  Dean 
Gerald  Uelman,  Executive  Director  of 
the  Commission,  opined,  “this  is  like  a 
cancer  within  the  system  of  providing 
indigent  defense,  and  its  spreading”  - “a 
race  to  the  bottom.”  While  he  noted  that 
the  U.S.  Supreme  Court  concluded  long 
ago  that  indigent  criminal  defendants  are 
guaranteed  competent  counsel  regardless 
of  their  ability  to  pay  ( Gideon  v.  Wain- 
wright,  372  U.S.  335  (1963)),  the  growing 
low-bidder  practice  has  resulted  in  cut- 
ting corners  during  trials  or  even  worse, 
avoiding  going  to  trial  at  all.  In  sharp 
contrast,  Uelman  noted  that  full-time 
public  defenders  (who  handle  80%  of 
California’s  felony  filings)  do  not  suffer 
these  infirmities,  observing  that  the  local 
(Santa  Clara  County)  defenders  “vigor- 
ously advocate  for  adequate  funding  for 
investigators  and  experts.” 

Sometimes  called  the  “Wal-Mart 
model,”  the  fixed  price  bidding  scheme 
requires  outsides  expenses  to  come  “off 
the  top,”  leaving  profit  to  be  determined 


by  John  E.  Dannenberg 

by  legal  representation  that  is  avoided.  The 
Commission  rightfully  calls  this  type  of 
disincentive  “an  unacceptable  conflict  of 
interest”  and  has  therefore  asked  the  state 
Legislature  to  establish  an  oversight  body 
for  defense  representation  and  to  enact 
laws  requiring  expenses  to  be  separately 
funded  from  attorney  fees. 

One  horror  story  recounted  that  ru- 
ral Shasta  County  had  contracted  with 
one  law  firm  to  handle  5,000  criminal 
cases  for  a flat  $400,000  per  year.  In 
1998,  only  20  cases  went  to  trial.  One 
of  the  contractor’s  associates  had  never 
handled  a jury  trial,  but  was  given  one 
for  multiple  felonies  and  misdemeanors 
a scant  seven  days  before  trial.  The  case 
file  revealed  no  pretrial  motions  had  been 
filed,  no  witness  list  had  been  compiled, 
no  expert  witnesses  were  endorsed  and 
no  one  had  been  subpoenaed.  The  police 
report  indicated  a warrantless  search,  for 
which  the  associate  asked  for  a continu- 
ance to  investigate. 

When  this  was  denied,  she  refused 
to  move  forward  with  the  case,  and  an- 
other associate  was  substituted  who  pled 
the  case  out  to  guilty  on  all  charges.  The 
first  associate  was  fired,  for  which  she 
sued  her  contract  employer  in  federal 
court  - receiving  a substantial  settle- 
ment. During  that  case,  the  contractor 
crowed  about  settling  70%  of  all  cases 
within  30  seconds  by  pleading  guilty. 
Shasta  County  subsequently  abandoned 
its  flat-fee  contract  in  favor  of  a public 
defender’s  office,  which  enjoys  a good 
reputation  today. 

California’s  State  Bar  Guidelines 


clearly  set  out  the  requisite  principles. 
“Indigent  defense  providers  should  enjoy 
parity,  to  the  extent  permitted  by  law,  on 
a relative  scaled  basis  with  prosecutors 
in  access  to  technology,  criminal  history 
information,  ...  databases...,  investiga- 
tors and  investigative  tools,  including  a 
travel  budget,  experts,  paralegals,  foren- 
sic labs,  facilities,  data  processing  and 
exhibit  creation  capability.  The  cost  of 
these  resources  should  not  operate  as 
a charge  against  the  indigent  defense 
provider  to  such  an  extent  that  the  net 
personal  compensation  to  the  defender  is 
diminished.” 

Accordingly,  the  Commission  - com- 
prised impressively  of  24  seasoned  experts 
from  all  corners  of  the  Bar  as  well  as 
renowned  scholars  - recommended  cre- 
ation of  an  oversight  board,  the  Indigent 
Defense  Commission,  with  input  from  the 
Administrative  Office  of  the  Courts  and 
the  State  Bar. 

Sources:  Report  and  Recommendations 
on  Funding  of  Defense  Services  in  Cali- 
fornia, California  Commission  on  the  Fair 
Administration  of  Justice  (April  2008). 
The  report  is  posted  on  PLN’s  website. 

Other  source:  San  Jose  Mercury 
News. 


WRONGFULLY  CONVICTED 

On  June  3,  1999,  federal  prisoner  David 
Stone  was  fatally  stabbed  on  the  main  yard 
of  the  U.S.  Penitentiary  in  Florence, 
Colorado.  In  August  2005,  imprisoned 
civil  rights  activist  Mark  Jordan  was 
wrongfully  convicted  of  the  murder  after 
the  trial  court  excluded  evidence  that 
another  prisoner  and  jailhouse  snitch,  Sean 
Riker  (aka  “Joker”),  actually  committed  the 
offense.  See  United  States  v.  Jordan,  485 
F.3d  1214  (10th  Cir.  2007). 

We  are  asking  anyone  with  information 
regarding  this  case  and  Mr.  Jordan’s 
innocence  to  write: 

Jeffrey  R.  Edelman 
Attorney  at  Law 

18801  East  Mainstreet,  Suite  290 
Parker,  Colorado  80134 
720.851.8440 
jredel@earthlink.net 
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$13.5  Million  Florida  Jail  Strip  Search  Settlement 


Florida’s  Broward  County  Sheriff’s 
Office  has  agreed  to  pay  $13.5 
million  to  settle  a lawsuit  claiming  it  il- 
legally strip  searched  prisoners  charged 
with  minor  offenses.  The  settlement  ends 
a class  action  filed  in  state  court  in  2002. 
Under  the  settlement,  each  class  member 
will  receive  up  to  $1,000. 

The  class  is  defined  as  any  person  who 
submitted  to  strip  searches  after  Decem- 
ber 13,  1998,  and  before  October  5,  2007. 
To  be  included  in  the  settlement,  class 
members  must  have  been  imprisoned  at 
the  Broward  County  Jail  on  a traffic,  regu- 
latory, or  misdemeanor  offense  that  was 
not  violent  in  nature,  involved  a weapon, 
or  involved  a controlled  substance. 

Any  of  those  persons  who  were  strip 
searched  without  probable  cause  they 
were  concealing  weapons,  drugs,  or  con- 
traband; or  who  were  searched  at  the  jail 
despite  a judge  granting  release  on  recog- 
nizance or  bond  is  entitled  to  take  part  in 
the  settlement,  the  settlement,  however, 
limits  payment  to  a single  person  without 
regard  to  the  number  of  times  arrested  or 
strip  searched  under  the  jail’s  illegal  policy. 
In  other  words,  the  maximum  payment 
is  $1,000. 

The  class  representatives,  Martha 
Echeverry  and  Daisy  Cole,  were  granted 
$50,000  because  of  the  substantial  assis- 
tance they  rendered  counsel  in  bringing 
and  prosecuting  the  lawsuit.  The  April 
17,  2008,  settlement  also  awards  defense 
counsel  $2.5  million.  Members  of  the 
class  had  until  September  8, 2008,  to  file  a 
claim  under  the  settlement.  See:  Echeverry 
v.  County  of  Boroward , Fla.  17th  Judicial 
Circuit  Court,  Case  No:  02-23326. 

While  that  lawsuit  is  settled,  Broward 
County  still  faces  a negligence  lawsuit 
from  the  family  of  Dana  Clyde  Jones,  who 
suffered  severe  brain  injuries  at  the  Bro- 
ward County  Jail  on  December  16,  2005. 
Jones,  who  was  mentally  ill,  was  found 
lying  in  a pool  of  blood  next  to  his  bunk. 
He  spent  months  in  a coma-like  state.  He 
is  now  conscious,  but  cannot  walk  or  talk. 
He  must  be  fed  though  a tube. 

It  is  disputed  whether  Jones  was  beat 
or  if  he  slipped  and  fell.  One  prisoner 
said  guards  incited  other  prisoners  to  beat 
Jones  because  he  made  a vulgar  remark  to 
a female  guard.  The  Jones  lawsuit  caused  a 
deposition  of  former  sheriff  ken  Jones. 

In  order  to  take  Jenne’s  testimony, 
lawyers  had  to  travel  to  a federal  prison  in 
Virginia.  The  lawyers  learned  that  Jenne 


has  a full  time  job  growing  vegetable  in 
the  prison’s  garden.  As  PEN  previously 
reported,  Jenne  was  sentenced  to  a year 
and  a day  for  corruption  and  using  county 
resources  for  his  personal  business. 

In  the  deposition,  Jenne  said  the  jail 


Regular  readers  of  PEN  are  fa- 
miliar with  Sheriff  Joe  Arpaio 
of  Maricopa  County,  Arizona,  who  bills 
himself  as  “America’s  Toughest  Sheriff.” 
[See,  e.g.,  PLN , March  2007,  p.  1 4] . Den- 
nis Wilenchik,  a private  attorney  known 
as  “Arpaio’s  Bulldog,”  was  hired  as  a 
special  prosecutor  by  Maricopa  County 
Attorney  Andrew  Thomas  to  investigate 
the  Phoenix  New  Times. 

The  New  Times , an  independent 
weekly,  had  published  Arpaio’s  home  ad- 
dress on  its  website  in  a 2004  story  about 
the  Sheriff  concealing  millions  of  dollars 
of  commercial  real  estate  transactions. 
Posting  the  address  may  have  violated  a 
little-known  state  law. 

When  the  grand  jury  investigating  the 
case  issued  a subpoena  for  large  quantities 
of  personal  information  about  the  New 
Times'  online  readers,  the  publication’s 
founders,  Michael  Lacey  and  Jim  Larkin, 
went  public.  They  were  then  arrested  for 
revealing  confidential  grand  jury  informa- 
tion. [See:  PLN,  August  2008,  p.  1 2] . 

Within  a day,  the  charges  were 
dropped  and  Wilenchik  was  dismissed 
from  the  case.  The  New  Times  subse- 
quently filed  a lawsuit  against  Wilenchik, 
Arpaio,  the  Sheriff’s  office,  Thomas  and 
the  County  Attorney’s  office,  which  was 
removed  from  state  to  federal  court. 

On  October  6, 2008,  U.S.  District  Court 
Judge  Susan  Bolton  dismissed  Thomas,  the 
County  Attorney’s  office  and  the  Sheriff’s 
office  from  the  suit,  and  dismissed  several 
claims  against  Arpaio  and  Wilenchik  and 
their  wives.  The  case  is  on-going.  See:  Lacey 
v.  Arpaio , U.S.D.C.  (D.Ariz.),  Case  No.  CV- 
08-00997-PHX-SRB. 

Judge  Bolton,  incidentally,  had  un- 
successfully sued  the  Phoenix  New  Times 
herself  before  she  became  a federal  judge, 
over  an  article  she  felt  shouldn’t  have  been 
published.  So  much  for  avoiding  conflicts 
of  interest. 


was  not  his  responsibility.  “My  job  was 
never  to  play  correctional  or  detention 
deputy,”  he  said.  PLN  will  report  develop- 
ments in  the  Jones  suit.  FJ 

Source:  Miami  Herald 


Wilenchik’s  law  partner,  Bill  French, 
76,  a well-respected  attorney  and  former 
Superior  Court  judge  who  was  brought 
into  the  New  Times  prosecution  as  co- 
counsel, resigned  amid  the  clamor  over  the 
wide-reaching  grand  jury  subpoena  and 
subsequent  arrests  of  Larkin  and  Lacey. 

French  doesn’t  understand  why  there 
were  any  arrests  at  all.  He  said  that  on  Oc- 
tober 18, 2007,  “there  was  somebody  from 
the  Sheriff’s  office  there  who  said,  ‘Here 
are  your  options:  citation,  information...’ 
and  the  third  was  arrest.  Wilenchik  was 
not  there.  I said,  ‘Let’s  do  the  citation.’”  A 
citation  would  have  resulted  in  something 
similar  to  a traffic  ticket  being  issued. 
“That’s  what  was  being  prepared,”  French 
continued.  “I  left  about  4:15  on  that  day 
and  was  amazed  when  I found  out  what 
had  happened.  I couldn’t  comprehend  it.  I 
think  objectively  not  anybody  could.” 

Yet  Wilenchik  was  busy  that  day.  On 
October  18,  2007  he  filed  a motion  re- 
questing the  court  to  hold  the  New  Times , 
its  founders  and  three  of  their  attorneys  in 
contempt  and  fine  them  up  to  $90  million. 
Wilenchik  and  everyone  else  involved  in 
the  investigation  deny  responsibility  for 
the  arrests. 

Wilenchik’s  removal  from  the  New 
Times  prosecution  hasn’t  slowed  him  down. 
He  still  is  employed  as  a “special  prosecutor” 
and  his  firm  has  been  paid  over  $200,000 
in  legal  fees  by  Maricopa  County  since  his 
dismissal.  He  continues  to  be  a favorite  of 
Thomas  and  Sheriff  Arpaio,  and  continues 
to  represent  Arpaio  in  Hart  v.  Hill , a long- 
running  jail  conditions  case,  and  other  civil 
litigation.  Since  2005,  Wilenchik  and  his 
firm  have  collected  over  $2  million  in  tax- 
payer money  for  providing  legal  services  to 
the  county  and  Sheriff’s  office. 

Wilenchik’s  legal  credentials,  however, 
are  questionable  - with  his  law  firm  profile 
claiming  experience  and  positions  that  he 
reportedly  never  had.  He  claims  to  have 


Maricopa  County  Special  Prosecutor  Padded 
Resume,  Law  Partner  Quits 

by  Matt  Clarke 
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been  a judicial  assistant/commissioner.  He 
was  not;  rather,  he  was  a bailiff.  He  says 
he  was  assigned  to  the  special  operations 
unit  of  the  County  Attorney’s  office.  He 
never  worked  there.  He  referred  to  himself 
as  “Presiding  Criminal  Judge,  Maricopa 
County”  in  1977,  before  he  had  even 
passed  the  bar.  He  claims  to  have  had  a 
judicial  clerkship  at  the  Arizona  Supreme 
Court,  which  the  court  has  denied. 

This  resume  padding  by  Wilenchik 


seems  to  result  from  his  need  to  succeed 
at  all  costs  and  an  attitude  that  the  rules 
simply  don’t  apply  to  him. 

So  what  do  you  do  if  you  have  an 
impeccable  professional  record  that  you’ve 
earned,  and  find  yourself  hitched  to  a 
person  like  Wilenchik?  You  quit.  Which 
is  exactly  what  French  did.  “I  worked  very 
hard  to  achieve  [a  stellar  reputation],”  he 
said.  “This  is  not  a time  in  my  life  when  I 
want  to  tarnish  it,  though.” 


Meanwhile,  it  remains  to  be  seen 
whether  Wilenchik  can  salvage  what’s 
left  of  his  sullied  reputation  following 
the  bungled  New  Times  prosecution,  his 
removal  from  that  case,  and  the  subse- 
quent lawsuit  naming  him  as  a defendant. 
Plus  his  continued  close  relationship  with 
Sheriff  Arpaio,  which  raises  additional 
moral  and  ethical  concerns.  m 

Source:  Phoenix  New  Times 


U.N.  Recommends  Worldwide  Death  Penalty  Moratorium 

by  Matt  Clarke 


On  December  12,  2007,  the  Unit- 
ed Nations  General  Assembly 
adopted  a non-binding  moratorium 
on  the  death  penalty.  The  192  member 
nations  voted  104  to  54  with  29  absten- 
tions. The  measure  was  spearheaded  by 
the  27-member  European  Union  (EU) 
which  requires  death  penalty  abolition 
as  a condition  of  membership.  The  EU, 
eight  African  nations  and  over  a dozen 
Latin  American  states  sponsored  the 
resolution.  The  opposition  was  led  by 
the  United  States,  China,  Iran,  Egypt, 
Singapore,  Sudan  and  a bloc  of  Carib- 
bean countries. 

“Today’s  vote  represents  a bold  step 
by  the  international  community,”  UN 
Secretary-General  Ban  Ki-Moon  said. 
“This  is  further  evidence  of  a trend  to- 
wards ultimately  abolishing  the  death 
penalty.” 

Amnesty  International  (AI)  lists 
133  countries  as  having  eliminated  capi- 
tal punishment  in  law  or  practice,  but 
resolution  opponents  said  that  over  100 
countries  still  have  the  death  penalty  on 
their  books.  One  of  the  most  vocal  oppo- 
nents to  the  resolution,  Barbados,  hasn’t 
executed  a prisoner  in  decades. 

“Capital  punishment  remains  legal 
under  international  law  and  Barbados 
wishes  to  exercise  its  sovereign  right  to 
use  it  as  a deterrent  to  the  most  serious 
crimes,”  said  Mohammed  Degia,  first 
secretary  of  Barbados.  “Beyond  all  of  this 
is  the  simple  fact  that  the  question  of  the 
death  penalty  is  basically  one  of  criminal 
justice  and  upheld  within  national  legal 
systems.” 

“The  resolution  is  not  an  interfer- 
ence, but  we  call  on  each  member  state 
of  the  United  Nations  to  implement  the 
resolution  and  also  to  open  a debate  on 
the  death  penalty,”  said  Italian  Foreign 
Minister  Massimo  D’Alema,  calling  the 


moratorium  an  important  opportunity 
for  international  debate. 

Despite  the  claim  of  non-interfer- 
ence, Barbados  complained  that  some 
countries  were  attempting  to  impose 
their  wills  on  others  and  that  it  had  been 
threatened  with  withdrawal  of  aid  for  its 
opposition. 

The  Vatican  quickly  moved  to  praise 
the  resolution. 

“It  shows  that  despite  persistence 
of  violence  in  the  world,  an  awareness 
of  the  value  of  life  ...  is  growing  in  the 
human  family,”  said  Vatican  spokesman 
Father  Federico  Lombardi.  “The  vote  is 
interpreted  as  a sign  of  hope  and  a step 
forward  on  the  road  to  peace.” 

Not  only  nations,  but  also  organi- 
zations of  people  such  as  the  Catholic 
Community  of  Sant’Egidio  movement, 
which  began  in  Italy,  were  involved  in  the 
introduction  and  passage  of  the  resolu- 
tion. According  to  Italian  anti-capital 
punishment  group  Hands  Off  Cain,  5,628 
people  were  executed  worldwide  in  2007, 
an  increase  over  2005  and  2006.  China 
was  responsible  for  5,000.  Iran  was  sec- 
ond with  at  least  215.  The  U.S.  accounted 
for  42.  On  December  12, 2007,  New  Jersey 
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abolished  capital  punishment. 

“These  accomplishments,  in  New 
Jersey  and  at  the  U.N.,  provide  vital  proof 
that  there  is  worldwide  growth  of  a new 
moral  standard  of  decency  and  respect 
for  human  rights,  even  the  rights  and  lives 
of  those  who  may  have  committed  severe 
crimes,”  according  to  World  Coalition 
Against  the  Death  Penalty  co-founder 
Mario  Marazziti. 

Sources:  Los  Angles  Times;  Reuters, 
Catholic  News  Agency;  New  York  Times; 
Christian  Science  Monitor. 
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CMS  Nurse  Injects  15  Delaware  Prisoners  with  the  Same  Syringe 


That  Delaware  prisoners  have 
been  subject  to  dreadful  health 
care  by  the  state’s  medical  contractor, 
Correctional  Medical  Services  (CMS),  is 
not  a new  revelation  for  readers  of  PLN. 
We  previously  published  an  expose  on 
the  deaths,  injuries  and  deliberate  indif- 
ference suffered  by  Delaware  prisoners 
as  a result  of  CMS’s  medical  services, 
or  lack  thereof.  [See:  PLN,  December 
2005,  pg  1]. 

Those  with  knowledge  of  the  situa- 
tion would  think  it  could  get  no  worse. 
Never  say  never.  A lawsuit  filed  in  federal 
court  on  April  3,  2008,  on  behalf  of  15 
Delaware  prisoners,  brings  to  mind  prison 
medical  experiments.  Of  course,  whether 
CMS  “Nurse  Beth”  was  experimenting, 
made  a mistake,  was  trying  to  save  money 
because  the  prison  infirmary  was  short 
on  supplies,  or  was  just  being  sadistic  is 
unknown. 

What  is  known  is  that  she  used  the 
same  needle  on  15  prisoners  to  draw 
blood  and  inject  medicine.  In  the  end,  her 
motivation  and  reasoning  are  irrelevant. 
“Legally,  it  doesn’t  matter,”  said  attorney 
Joseph  M.  Bernstein,  who  along  with 
attorney  Bruce  Hudson  are  representing 
the  prisoners.  “They  were  still  entitled  to 
a minimum  level  of  care.” 

The  15  prisoners  allege  that  Nurse 
Beth  used  a syringe  to  test  their  blood, 
then  stuck  the  same  needle  in  a multi-use 
vial  to  draw  insulin,  injecting  them  after- 
wards. Under  normal  medical  protocol, 
a lance  is  used  to  test  a diabetic’s  blood 
and  a new  syringe  is  used  to  administer 
insulin.  All  materials  are  to  be  disposed 
of  without  re-use. 

The  matter  came  to  light  after  the 
prisoners  received  a “patient  information 
sheet”  that  stated  a nurse  “may  have” 
used  the  same  needle  on  them.  Those 
who  received  the  memo  were  offered 
blood  tests.  Nurse  Beth,  according  to  the 
memo,  denied  the  charges  but  resigned 
from  her  job. 

Besides  the  prisoners  named  in  the 
lawsuit,  46  others  were  treated  with  the 
same  multi-use  bottle.  Anyone  who  re- 
ceived medication  from  that  bottle  was  at 
risk  of  contracting  hepatitis  or  HIV. 

CMS,  of  course,  is  in  denial.  Com- 
pany spokesman  Ken  Fields  stated 
there  was  no  evidence  to  support  the 
allegations  in  the  complaint.  Even  if  it 
did  happen,  he  said,  it  was  unlikely  any 
infections  resulted.  Yet  at  least  six  of  the 


prisoners  who  received  injections  from 
the  multi-use  bottle  have  tested  positive 
for  hepatitis.  The  lawsuit  is  pending.  See: 
Hutt  v.  Taylor , U.S.D.C.  (D.  Del.),  Case 
No.  1 :08-cv-001 84-GMS. 

This  new  revelation  of  ineptness  on 
behalf  of  CMS  personnel  comes  despite 
Delaware’s  prison  medical  services  hav- 
ing been  under  federal  supervision  since 
March  2006.  As  PLN  recently  reported, 
little  improvement  has  occurred  accord- 
ing to  the  latest  two  monitor  reports.  The 
Delaware  Coalition  for  Prison  Reform 


When  San  Quentin,  California 
state  prison  employees  released 
mentally  ill  prisoner  Scott  Thomas  onto 
parole  on  the  night  of  Friday,  May  18, 
2007,  they  committed  numerous  seri- 
ous security  blunders  that  culminated  in 
Thomas’  brutal  knife  assault  the  next  day 
on  a 1 5-year-old  girl  and  a man  who  came 
to  her  aid.  In  a 19-page  heavily  redacted 
report,  Brett  Morgan,  California’s  Chief 
Deputy  Inspector  General  (IG),  identified 
huge  gaffes  committed  by  multiple  San 
Quentin  personnel  that  led  to  the  tragic 
results. 

Scott  Thomas  has  been  incarcerated 
nine  times  since  his  first  conviction  at  age 
20  for  grant  theft  auto  and  hit  and  run. 
Although  he  had  a documented  history 
of  bipolar  disorder  and  was  most  recently 
serving  a disciplinary  term  in  solitary 
confinement  for  assaulting  prison  guards, 
he  received  no  mental  health  treatment. 
Nonetheless,  he  was  due  to  parole  on 
May  26,  2007.  State  law  requires  that 
when  a prisoner  paroles  from  solitary, 
he  be  placed  on  “high  control.”  Among 
other  things,  “high  control”  means  that 
release  at  night  or  on  a Friday  is  barred 
and  that  the  parole  agent  must  pick  the 
prisoner  up  at  the  gate  and  deliver  him  to 
his  parole  residence.  Finally,  the  parole 
agent  must  arrange  for  any  needed  men- 
tal health  treatment  upon  the  prisoner’s 
release. 

The  redacted  confidential  portion  of 
the  report  castigated  San  Quentin’s  failure 
to  respond  to  guards’  and  mental  health 
workers’  repeated  calls  for  treatment  of 
Scott’s  obvious  mental  disorder  in  his 


and  Justice  plans  to  take  action. 

“The  coalition  will  again  be  calling 
for  the  removal  of  CMS  and  we  will  be 
doing  whatever  is  necessary  - demonstra- 
tions, protests,  marches  - to  bring  justice 
to  an  unjust  system.  Someone  must  be 
held  accountable.  We  are  talking  about 
the  lives  of  human  beings,”  said  coalition 
co-founder  Rev.  Christopher  Bullock. 
“We  must  decry  this  kind  of  behavior.  It 
is  not  acceptable.”  PI 

Source:  The  News  Journal 


four  months  in  solitary.  But  things  went 
further  downhill  when  Scott’s  counselor 
confused  Scott’s  file  with  that  of  another 
prisoner,  Steven  Thomas,  notwithstanding 
that  Scott  was  a different  race,  16  years 
younger,  40  pounds  lighter  and  had  a dif- 
ferent prison  ID  number.  In  fact,  Scott 
was  initially  released  six  days  prematurely 
to  a parole  hold  for  Steven  and  delivered 
to  nearby  Alameda  County,  where  he 
was  rejected  as  being  the  wrong  person. 
Embarrassed  San  Quentin  staff  brought 
him  back,  hastily  gave  him  $200  gate 
money  and  turned  him  loose  that  same 
Friday  night.  Worse  yet,  release  was  not 
to  a parole  agent  from  Los  Angeles,  but 
to  unsupervised  freedom  in  San  Francisco. 
It  was  there  that  Scott  was  arrested  the 
next  day  for  the  assaults,  when  police 
found  him  mumbling,  “I  just  got  out  of 
Quentin,”  “I’m  taking  on  the  world,”  and 
singing  incoherently.  He  has  since  been 
declared  mentally  incompetent  to  stand 
trial  and  is  being  treated  at  Atascadero 
State  Hospital. 

The  IG  identified  numerous  fail- 
ures on  the  parts  of  mental  health  staff, 
counselors,  case  records  staff  and  parole 
agent  and  recommended  retraining  and 
disciplinary  action  for  all  involved.  The 
guilty  parties  still  face  lawsuits  from  young 
Lauren  Schaller,  who  suffered  permanent 
mobility  injuries  as  well  as  great  emotional 
trauma,  and  from  the  good  Samaritan 
who  bravely  came  to  her  aid.  See:  Special 
Review  Into  CDCR  s Release  of  Inmate 
Scott  Thomas , Officer  of  the  Inspector 
General,  October  2007.  The  report  is 
available  on  PLN’s  website.  PI 
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Iowa  Imprisons  Blacks  at  Alarming  Rate 


Extreme  racial  disparities  in  Iowa’s 
sentencing  patterns  have  put  the 
state  under  scrutiny  once  again.  Iowa  has 
a population  of  about  3 million  people. 
Only  2.3  percent,  about  20,000,  are  black. 
Yet  the  incarceration  for  black  Iowans  is 
six  times  greater  than  their  white  coun- 
terparts. 

A 1999  investigation  by  the  Des 
Moines  Register  found  that  l-in-12  black 
men  were  either  in  prison,  on  parole  or  on 
probation.  This  figure  was  so  far  above 
the  national  average  that  then  Gov.  Tom 
Vilsack  commissioned  a study  of  the 
problem.  Current  Gov.  Chet  Culver  is  now 
on  the  verge  of  implementing  $9.7  million 
in  budget  reform  to  deal  with  the  dispar- 
ity. Budgeted  programs  would  include 
measures  like  early  childhood  education, 
community-based  corrections,  drug  abuse 
prevention  and  re-entry  programs. 

However,  some  feel  that  creating 
programs  is  not  enough.  Legislators, 
Congress  and  the  U.S.  Supreme  Court  are 
taking  another  look  at  state  and  federal 
sentencing  laws  for  certain  drug  offenses. 
Disparate  laws  and  sentencing  guidelines 


by  Gary  Hunter 

between  crack  and  powder  cocaine  has 
long  been  a hot  topic  for  advocates  of 
racial  parity.  But  several  years  ago  an- 
other drug,  methamphetamine,  entered 
the  equation. 

Methamphetamine  has  long  been 
predominantly  preferred  by  white  drug 
users.  When  state  and  federal  initiatives 
undertook  to  crack  down  on  meth  abuse 
state  incarceration  rates  for  whites  rose 
rapidly.  In  2004  Iowa  locked  up  a record 
917  white  drug  offenders.  Then  the  fed- 
eral government  restricted  the  sale  of 
pseudoephedrine,  an  ingredient  used  to 
make  meth,  and  Iowa’s  incarceration  rate 
for  whites  plummeted  to  619,  almost  33 
percent  in  2007. 

Conversely,  243  black  drug  offend- 
ers were  incarcerated  in  2007  compared 
to  167  imprisoned  in  2004,  a 46  percent 
increase. 

“Iowa’s  image  of  being  tolerant  is  be- 
ing shattered  by  these  numbers  said  Rep. 
Wayne  Ford,  D-Des  Moines.  Ford  is  an 
advocate  for  changes  in  state  and  federal 
sentencing  laws. 

Ryan  King  of  the  Sentencing  Project 


in  Washington,  D.C.  says  that  the  trend 
to  lock  up  blacks  more  frequently  is  not 
just  happening  in  Iowa.  “What  you  may 
be  witnessing  there  may  soon  be  replicated 
elsewhere  and  around  the  country.” 

In  2004  Minnesota  locked  up  379 
newly  convicted  black  drug  offenders 
and  806  white  drug  offenders.  In  2007  the 
number  for  blacks  increased  to  428  while 
the  number  for  whites  dipped  to  777. 

King  calls  it  “the  bleeding  edge  of 
something  really  new  in  the  drug  war.” 

Abraham  Funchess,  head  of  Iowa’s 
Commission  on  the  Status  of  African 
Americans  says  the  problem  is  too  much 
talk  and  too  little  action.  “What  we  need 
to  do  is  shift  the  problem  away  from  talk- 
ing about  our  pain  to  start  talking  about 
our  plan.” 

To  that  end  Funchess  has  drafted 
an  action  plan  called  Ongoing  Covenant 
with  Black  Iowa.  But  if  that  plan  does 
not  address  legally  imposed  racial  profil- 
ing based  on  drugs  of  preference  little  is 
likely  to  change. 

Source:  Des  Moines  Register 


Do  you  have  diabetes?  Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult.  Order  your  FREE  copy  of  Prisoner  Diabetes  Handbook:  A Guide  to 
Managing  Diabetes  — for  Prisoners,  by  Prisoners. 


This  handbook,  written  by  prisoners,  will  explain: 

• Facts  about  diabetes 

• How  to  help  yourself  when  you  have  diabetes 

• Complications  of  diabetes 

• The  medical  treatment  you  need  to  manage  your  health 

a di^be.4i^  p^4ie>\4  \s  serious  'nvfo^fcd  ^boivt 
Uis  disease,  Le.Al4k  s4*'4'4  4 o be.  o*\  4ke>  4oes.  T \^ty 

pAy  A44eV\4l<M."  —JAMES,  A PRISONER  LIVING  WITH  DIABETES 


Order  your  FREE  copy  and  start  managing 
your  diabetes  and  your  health.  Quantity  is  limited, 
so  order  today. 


Handbook  made  possible  by  the 
Southern  Poverty  Law  Center 


ORDER  FORM 

Fill  out  the  information  below, 
and  send  this  order  form  to: 

Prison  Legal  News 
2400  NW  80th  St.  #148 
Seattle,  WA  98117 


Name 


ID  number 


Facility 


Address 


City 


State 


Zip 
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Nevada  Phone  Contract  Reduces  Costs  to  Prisoners’ 
Families  But  Increases  State’s  Kickback 


A panel  headed  by  Nevada  Gover- 
nor Jim  Gibbons  has  approved  a 
contract  that  reduces  the  cost  of  in-state 
collect  calls  from  prisoners,  but  maintains 
exorbitant  rates  for  out-of-state  calls. 
The  contract  also  increases  the  kickback 
percentage  the  state  receives  from  its  new 
prison  phone  service  provider. 

In  February  2008,  Nevada’s  Board  of 
Examiners  approved  a $7.2  million,  3-year 
contract  with  EMBARQ,  a Kansas-based 
communications  company,  to  provide 
collect-only  phone  services  to  Nevada’s 
13,000  prisoners. 

Under  the  contract,  prisoners’  families 
will  pay  $1.45  for  a local  call  that  lasts  16 
minutes.  The  price  for  a long  distance  in-state 
call  will  be  $2.73.  Those  costs  are  down  from 
the  previous  rates  of  $1 .89  and  $4.48,  respec- 
tively. Prisoners  who  make  out-of-state  calls 
will  continue  to  face  price  gouging,  however, 
as  such  calls  will  cost  $16.14,  which  is  only 
slightly  less  than  the  $18.00  cost  under  MCI, 
the  previous  phone  service  provider. 

In  response  to  critics  who  decried 
such  high  rates,  Governor  Gibbons  said, 
“if  you  don’t  want  to  pay  those  prices, 
don’t  go  to  prison.”  His  bureaucratic  re- 
sponse ignored  the  fact  that  collect  calls 
are  paid  “from  nowhere  but  off  the  backs 
of  the  families”  of  prisoners,  observed  Pat 
Hines  of  Las  Vegas-based  Friends  and 
Families  of  Incarcerated  Persons. 

“It’s  a tough  call,”  said  Gibbons, 
presumably  with  no  pun  intended,  when 
asked  about  the  costs  incurred  by  prison- 
ers’ families.  Actually  it’s  an  expensive  call 
that  is  hard  for  family  members  to  accept, 
as  they  typically  have  low  incomes. 

The  EMBARQ  contract  also  in- 
creases the  state’s  kickback  for  revenue 
generated  from  prison  phone  calls  from 
52%  to  54%.  Gibbons  said  a portion  of 
that  revenue  goes  to  a welfare  fund  “that 
is  used  to  cover  the  costs  of  a library  and 
other  services  for  prisoners.” 

Telecommunications  companies  ar- 
gue that  security  features  are  the  reason 
for  higher  prison  phone  rates.  Those 
features  limit  the  length  of  calls  and  the 
numbers  that  can  be  called,  and  include 
monitoring  and  recording  functions. 

What  the  companies  and  prison  of- 
ficials fail  to  explain  is  why  there  is  such 
a discrepancy  in  costs  based  solely  upon 


by  David  M.  Reutter 

distance.  Intra-state  calls  require  all  of 
the  same  security  features  as  long  dis- 
tance calls,  yet  the  latter  are  much  more 
expensive.  Further,  phone  calls  made 
from  federal  prisons  cost  just  seven  cents 
per  minute  - so  why  aren’t  such  low  rates 
available  to  state  prisoners? 

The  bottom  line  is  that  state  officials  are 
effectively  imposing  a tax  on  citizens  who  ac- 


In  September  2007,  the  U.S.  Depart- 
ment of  Justice’s  Bureau  of  Justice 
Statistics  released  a bulletin  showing 
known  cases  of  prisoners  infected  with 
the  human  immunodeficiency  virus  (HIV) 
and  those  with  confirmed  AIDS  declined 
for  the  sixth  straight  year  in  2005.  The 
total  number  of  known  HIV-infected 
prisoners  in  the  U.S.  declined  from  22,936 
in  2004  to  22,480  in  2005. 

Half  the  cases  were  in  the  South  and 
about  a third  were  in  the  Northeast.  New 
York,  Florida  and  Texas  accounted  for 
nearly  half  the  cases  with  4,440;  3,396 
and  2,400,  respectively.  Overall,  1.8%  of 
all  state  prisoners  (20,888)  and  1.0%  of 
federal  prisoners  (1 ,592)  were  known  to  be 
infected  with  HIV.  This  represented  1.8% 
of  all  male  prisoners  (18,953)  and  2.4% 
of  all  female  prisoners  (1,935). 

The  number  of  prisoners  with  con- 
firmed AIDS  decreased  from  5,969  in  2004 
to  5,620  in  2005.  Texas,  New  York,  Florida 
and  Maryland  accounted  for  almost  half 
prisoners  with  confirmed  AIDS:  894,  700, 
645  and  408,  respectively. 

Prisoner  deaths  from  AIDS-related 
causes  (ARC)  also  decreased  from  185 
in  2004  to  176  in  2005,  a death  rate  of 
13  per  100,000  prisoners.  Nearly  5%  of 
all  prisoner  deaths  in  state  prisons  were 
from  ARC.  New  York  had  the  most  ARC 
deaths  (19),  with  Florida  (17)  and  Califor- 
nia (14)  close  behind.  The  Northeast  had 
the  highest  regional  rate  of  ARC  deaths  at 
28  per  100,000  prisoners.  The  South  was 
second  with  13  per  100,000  prisoners. 

Between  1995  and  2000,  New  York 
showed  the  greatest  decline  in  ARC 
prisoner  deaths  (down  250),  followed  by 
Florida  (down  102),  California  (down 


cept  collect  calls  from  prisoners.  As  a result, 
cost-prohibitive  prison  phone  rates  contrib- 
ute to  a breakdown  in  family  relationships 
that  otherwise  would  help  prisoners  stay 
out  of  trouble  once  they  are  released.  But 
at  least  the  state  profits  from  this  socially 
irresponsible  arrangement.  FJ 

Source:  Associated  Press 


68),  New  Jersey  (down  46)  and  Georgia 
(down  42).  In  2005,  166  prisoners  died 
from  ARC,  down  from  295  in  2001. 

Between  1992  and  2001,  the  rate  of 
ARC  deaths  among  prisoners  dropped 
from  100  per  100,000  to  25  per  100,000. 
During  the  same  time,  civilian  population 
ARC  deaths  dropped  from  29  per  100,000 
to  9 per  100,000.  The  ARC  prisoner  death 
rate  continued  to  drop  to  13  per  100,000 
in  2005  while  the  civilian  population  rate 
remained  stabile  at  between  8%  and  9%. 

Overall,  the  number  of  prisoners 
known  to  be  infected  with  HIV  increased 
in  18  states  and  decreased  in  27  between 
1999  and  2005.  The  largest  increases  of 
prisoners  with  known  HIV  infections 
were  in  Florida  (up  763),  the  federal 
BOP  (up  436),  Georgia  (up  196)  and 
North  Carolina  (up  164).  The  largest 
decreases  were  New  York  (down  2,560), 
New  Jersey  (down  329)  and  California 
(down  321).  During  the  same  time  period, 
the  number  of  prisoners  with  confirmed 
AIDS  decreased  from  7,039  to  5,620.  In 
1999,  the  rate  of  confirmed  AIDS  cases 
was  5 times  higher  than  that  in  the  civil- 
ian population.  In  2005,  it  was  still  2 % 
times  higher. 

The  greatest  statistical  anomaly  re- 
ported was  the  number  of  prisoners  with 
confirmed  AIDS  in  Maryland  prisons 
which  doubled  from  204  in  2004  to  408 
in  2005.  During  the  same  time  period, 
the  number  of  Maryland  prisoners  with 
known  HIV  infections  decreased  from 
792  to  67 1 . When  asked  about  the  sudden 
increase  in  AIDS  cases,  Maryland  Depart- 
ment of  Public  Safety  and  Correctional 
Services  spokesman  Mark  Vernarelli  fum- 
bled the  answer  saying  officials  “have  not 
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U.S.  Pardon  Attorney  Replaced  After 
Investigation  Reveals  Racial  Comments, 
Retaliation  and  Mismanagement 

by  Brandon  Sample 


had  a chance  to  examine  the  report”  and 
trying  to  explain  it  away  with  speculation 
about  the  large  number  of  drug-crime 
prisoners  in  the  Maryland  prison  system 
and  how  they  might  have  contracted  the 
disease  via  intravenous  drug  use. 

Vernarelli’s  fumbling  serves  as  an  ex- 
ample of  prison  officials’  ignorance  when 
it  comes  to  HIV  and  AIDS.  The  explana- 
tion is  quite  simple,  according  to  former 
medical  technician  and  current  Texas  Peer 
Health  Educator  Charles  Staggs,  M.A., 
M.T.  (HEW).  Clarifying  that  “full-blown 
AIDS”  is  a pejorative  term  with  no  medi- 
cal meaning  which  should  not  be  used, 
Staggs  said  that  a person  with  HIV  has 
confirmed  AIDS  upon  contracting  one 
of  the  opportunistic  infections  associ- 
ated with  a compromised  immune  system 
(such  as  Karposi’s  sarcoma  or  Pneumo- 
cystis carinii  pneumonia)  or  tuberculosis. 
Thus,  a great  number  of  prisoners  listed 
as  HIV-positive  could  become  confirmed 
AIDS  cases  if,  for  instance,  an  outbreak 
of  tuberculosis  occurred  or  a tuberculosis 
testing  program  were  instituted  or  im- 
proved. Once  a person  is  diagnosed  with 
AIDS,  they  never  revert  to  being  merely 
HIV-positive,  even  if  the  infection  which 
led  to  the  diagnosis  is  cured.  Staggs  noted 
that  HIV  is  dangerous,  contagious  and  po- 
tentially lethal  and  that  everyone-prison 
officials,  prisoners  and  civilians-should 
educate  themselves  about  the  causes  of 
HIV  infections  and  how  to  avoid  infec- 
tion. See:  HIV  in  Prisons,  2005  available 
on  PLN’s  website.  FJ 

Additional  Sources:  Baltimore  Sun , per- 
sonal interview  with  Charles  Staggs 


The  federal  attorney  responsible 
for  recommending  presidential 
pardons  and  commutations  has  been  re- 
placed following  an  investigation  by  the 
Office  of  the  Inspector  General  (OIG)  of 
the  U.S.  Department  of  Justice  (DOJ). 

Roger  Adams,  the  DOJ’s  pardon  at- 
torney for  over  ten  years,  was  removed  after 
an  investigation  by  the  OIG  - the  DOJ’s  in- 
ternal watchdog  - found  that  he  had  made 
racial  comments  and  engaged  in  retaliation 
and  mismanagement  in  his  running  of  the 
Office  of  the  Pardon  Attorney. 

The  pardon  attorney’s  office  reviews 
more  than  1,000  requests  for  clemency 
each  year  and  makes  clemency  recommen- 
dations to  the  president.  As  of  October 
2007,  the  office  had  a backlog  of  3,055 
applications,  up  from  2,255  the  previous 
year. 

According  to  a December  2007  report 
obtained  by  the  New  York  Times  through 
the  Freedom  of  Information  Act,  Ad- 
ams described  a drug  offender  seeking  a 
pardon  as  “about  as  honest  as  you  could 
expect  for  a Nigerian.” 

“Unfortunately,  that’s  not  very  hon- 
est,” he  allegedly  told  a co-worker.  After 
interviewing  Adams,  the  OIG  indicated  it 
had  no  reason  to  doubt  the  accuracy  of 
his  alleged  comment.  Adams  said  he  had 
“some  faults,  but  racial  prejudice  is  not 


one  of  them.” 

The  OIG  report  stated,  “We  believe 
that  Adams’  comments  - and  his  use 
of  nationality  in  the  decision-making 
process  - were  inappropriate.  We  were 
extremely  troubled  by  Adams’  belief  that 
an  applicant’s  ‘ethnic  background’  was 
something  that  should  be  an  ‘important 
consideration’  in  a pardon  decision.” 

Further,  since  2001  several  unidenti- 
fied staffers  have  filed  complaints  with 
the  OIG  claiming  that  Adams  showed  fa- 
voritism to  certain  employees,  improperly 
displayed  historical  documents  in  his  of- 
fice that  belonged  in  government  archives, 
and  threatened  to  retaliate  against  anyone 
who  reported  his  misconduct. 

Characterizing  the  Office  of  the  Par- 
don Attorney  under  Adams’  leadership 
as  a “poisonous  work  environment,”  the 
OIG  concluded  that  he  had  threatened  to 
transfer  or  retaliate  against  staffers  who 
complained  about  him.  Adams  volun- 
tarily left  his  position  and  was  transferred 
to  the  management  division  of  the  DOJ’s 
general  counsel’s  office. 

In  April  2008,  a new  pardon  attorney 
was  named:  Ronald  L.  Rodgers,  chief  of 
the  DOJ’s  Drug  Intelligence  Unit  and  a 
former  Marine  Corps  lawyer.  FJ 

Source:  Associated  Press 


CALIFORNIA  LIFER  NEWSLETTER 

A comprehensive  newsletter 
mailed  every  4-8  weeks.  State  and 
federal  cases,  parole  board  news, 
statistics,  legislation  and  articles 
on  prison,  parole  and  correctional 
issues  of  interest  to  inmates  and  their  families. 

CLN  also  provides  services  such  as  copying 
and  forwarding  federal  and  state  cases,  articles 
and  news  and  materials  available  on  the  Internet. 

SUBSCRIPTION S : Prisoners : $15  (or  60  stamps) 
per  year  (6  issues  minimum).  Free  persons:  $20. 

CLN r Box  687,  Walnut,  CA  91788 


COiWICTMAILllAG.COM 

Taking  Over  The  Internet  ... 

One  Convict  At  A Time! 


An  Internet  Pen  Pal 
Service  Run  by  People 
Who  Have  Been  There 

For  a free  brochure,  send  an  SASE  to: 

CONVICTMAIUSAG.COM 

P.  O.  Box  661, 
Redondo  Beach,  CA  90277 


Note:  Please  note  that  all  prior  programs  involving  money,  including  the  Rewards  Program  and  Big  Cosh  Giveaway, 
have  been  cancelled  due  to  complaints  by  prison  officials.  We  cannot,  according  to  these  officials,  give  away  or  offer 
money  to  convicts  for  sending  us  new  customers. 
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Justice  Policy  Institute  Brief  Links  Crime,  Wages  and  Unemployment 


On  October  1,  2007,  the  Justice 
Policy  Institute  (JPI),  a Wash- 
ington, D.C.-based  think  tank,  published 
a research  brief  linking  crime  rates  to 
wages  and  unemployment  levels.  In  gen- 
eral terms,  JPI  found  that  higher  crime 
rates  occur  when  unemployment  rates 
rise  and  that  increases  in  wages  lead  to 
decreases  in  criminal  activity.  The  impact 
of  the  relationship  between  unemploy- 
ment, wages  and  crime  rates  was  the 
greatest  among  people  of  color.  These 
findings  are  especially  important  when  the 
current  instability  in  the  U.S.  economy  is 
considered. 

One-third  of  jail  prisoners  were  un- 
employed prior  to  their  arrest  according 
to  JPI.  This  compares  with  a 4.6%  general 
public  unemployment  rate.  However,  the 
unemployment  rates  were  determined  by 
the  number  of  people  applying  for  unem- 
ployment insurance  and  might  miss  the 
chronically  unemployed. 

Wages  for  jail  prisoners  were  lower 
than  the  general  public.  In  2002,  83%  of 
jail  prisoners  reported  monthly  incomes 
of  less  than  $2,000,  about  a third  less  than 
the  national  average.  The  national  average 
income  for  the  general  public  was  a little 
over  $3,000  in  2003. 

One  correlation— the  relationship 
between  crime  rates  and  unemployment- 
seems  to  be  a positive  feedback  loop. 
More  jail  prisoners  are  unemployed  than 
the  general  population.  Ex-prisoners 
have  a significantly  higher  unemploy- 
ment rate  and  lower  average  wages  than 
the  general  public.  Lower  wages  are 
also  associated  with  increased  crimi- 
nal activity.  The  overall  result  of  the 
unemployment-crime-incarceration  cycle 
“prevents  communities  and  individuals 
from  improving  their  life  outcomes  and 
acquiring  social  capital.” 

JPI  found  that  increased  employ- 
ment is  associated  with  positive  public 
safety  outcomes.  During  a 33%  drop  in 
unemployment  from  1992  to  1997,  prop- 
erty crimes  decreased  dramatically.  This 
included  reductions  by  30%  for  robberies, 
15%  for  auto  thefts  and  4%  for  larcenies. 
“Slightly  more  than  40%  of  the  decline 
can  be  attributed  to  the  decline  in  unem- 
ployment.” 

Increased  wages  were  also  associated 
with  public  safety  benefits.  A 10%  increase 
in  wages  was  associated  with  a 1 .4%  de- 
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crease  in  the  number  of  hours  young  men 
spent  engaging  in  criminal  activities. 

Areas  with  higher  levels  of  employ- 
ment had  lower  violent  crime  rates.  Of  the 
ten  states  with  the  lowest  unemployment 
rates,  eight  had  violent  crime  rates  below 
the  national  average.  Half  of  the  ten  states 
with  the  highest  unemployment  rates  had 
violent  crime  rates  above  the  national 
average. 

A one  percent  decrease  in  the  un- 
employment rate  was  associated  with  a 
1.6-2. 4%  decrease  in  property  crimes, 
a 0.5%  decrease  in  violent  crimes,  a 2% 
decrease  in  burglary  rate,  a 1 .5%  decrease 
in  larcenies  and  a 1%  decrease  in  auto 
thefts.  A one  percent  increase  in  the  civil- 
ian labor  force  is  predicted  to  decrease 


In  March,  2007,  the  Texas  State  Audi- 
tor’s Office  (SAO)  released  a report 
on  five  rehabilitation  programs  used  in  the 
Texas  state  prison  system  (TDCJ).  The 
report  found  that  three  of  the  programs 
resulted  in  reduced  recidivism  rates. 

The  audit  report  was  on  the  Sex  Of- 
fender Treatment  Program  (SOTP);  Sex 
Offender  Education  Program  (SOEP); 
Pre-Release  Substance  Abuse  Program 
(PSAP);  Pre-Release  Therapeutic  Commu- 
nity Program  (PTCP);  and  Inner  Change 
Freedom  Initiative  Program  (IFIP).  The 
program  with  the  greatest  effect  was  the 
SOTP,  an  18-month,  cognitive-behavioral- 
based  treatment  program  which  had  a 
reincarceration  rate  61.6%  lower  for  its 
participants  than  that  for  eligible  sex 
offenders  who  did  not  participate  in  the 
program.  Furthermore,  80%  of  those 
reincarcerated  after  completing  SOTP 
had  committed  only  technical  viola- 
tions of  their  paroles.  SOEP  and  PTCP 
participants  also  had  reduced  reincar- 
ceration rates  by  about  20%  and  30%, 
respectively. 

On  the  other  end  of  the  scale,  the 
PSAP  program  did  not  reduce  recidivism 
rates  for  new  crimes  or  technical  violations 
and  the  IFIP,  an  18-month,  fundamental- 
ist Christian  faith-based  program,  reduced 
rearrest  rates  for  new  crimes,  but  did  not 


the  violent  crime  rate  by  8.8  crimes  per 
100,000  people. 

Incarceration  also  led  to  crime.  Areas 
with  the  highest  incarceration  rates  one 
year  had  higher- than-expected  crime  rates 
the  next  year.  This  may  tie  in  to  the  inabil- 
ity of  ex-prisoners  to  find  employment. 

Given  the  failure  of  imprisonment  to 
prevent  crime  and  the  links  between  lower 
crime  rates,  lower  unemployment  rates 
and  higher  average  wages,  government 
planners  should  focus  on  employment- 
related  educational  programs  and  job 
creation  programs  rather  than  incarcera- 
tion if  they  truly  wish  to  reduce  crime. 
Source:  Employment,  Wages  and  Public 
Safety,  Justice  Policy  Institute,  October 
1,  2007.  FJ 


reduce  overall  recidivism  rates. 

A major  point  in  the  report  was  that 
a lack  of  capacity  and  changes  made  by 
TDCJ  to  parole  board  program  assignments 
resulted  in  prisoners  spending  more  time 
in  prison  than  necessary.  Assignment  to  a 
rehabilitation  program  is  generally  a three- 
step  process:  the  parole  board  assigns  a 
prisoner  to  a program;  TDCJ  makes  its  own 
evaluation  and  its  clinicians  assign  prisoners 
to  programs  according  to  their  own  priori- 
ties, which  may  be  different  from  the  parole 
board’s;  then  the  State  Classification  Com- 
mittee (SCC)  reviews  the  program  placement 
and  may  override  it.  The  result  is  that  parole 
board  recommendations  were  not  followed 
41.3%  of  the  time.  This  caused  prisoners 
to  remain  in  prison  longer,  increasing  the 
crowding  of  Texas  prisons. 

The  delay  in  release  was  caused  by  two 
factors.  When  the  parole  board  assigns  a 
prisoner  to  a rehabilitation  program,  it  sets 
a “do  not  release  before”  date  far  enough 
into  the  future  to  allow  completion  of  the 
program.  If  TDCJ  assigns  the  prisoner  to 
a different,  shorter  program,  the  prisoner 
will  complete  the  program  and  still  have  to 
wait  until  the  date  set  by  the  board  arrives. 
If,  on  the  other  hand,  TDCJ  assigns  a 
prisoner  to  a longer  program,  the  prisoner 
will  still  be  in  the  program  when  the  date 
set  by  the  parole  board  arrives  and  will  have 
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to  wait  until  the  program  is  completed  to 
be  released.  The  SAO  suggested  that  the 
process  used  to  assess  and  place  prisoners 
in  programs  be  improved.  In  typical  bu- 
reaucratic fashion,  TDCJ  intends  to  add 
a second  screening  by  the  SCC  to  the  front 
end  of  the  process. 

Another  complication  was  the  waiting 
lists  of  prisoners  approved  to  participate  in 
programs.  Over  300  prisoners  were  on  wait- 
ing lists  for  the  programs  evaluated  in  the 
report  for  so  long  that  they  no  longer  could 
complete  the  program  before  their  target 
release  dates.  The  situation  was  so  dire  that 
485  prisoners  were  waiting  on  the  1 1 1 beds  in 
the  SOEP  program.  The  SAO  recommended 
that  TDCJ  increase  the  available  program 
capacity.  It  agreed  to  “explore  ways”  to  do 
so  without  committing  to  actually  expand 
the  programs. 

The  SOTP  and  SOEP  programs  had 
problems  documenting  the  treatment 
provided  participants.  79%  of  the  SOTP 
participants’  files  that  were  examined 
had  no  evidence  of  required  individual 
therapy;  69%  had  no  pre-  and  post-test 
results;  and  22%  had  no  closing  summa- 
ries. 40%  of  the  SOEP  participants’  files 
had  no  pre-  and  post-test  results.  The 
SAO  recommended  that  the  SOTP  and 
SOEP  programs  improve  documentation 
of  treatment  and  education. 

The  IFIP  also  suffered  from  a lack 
of  sufficient  documentation  to  allow 
the  SAO  to  assess  whether  participants 
were  receiving  the  proper  level  of  treat- 
ment. Therefore,  the  SAO  was  unable 
to  determine  whether  participants  who 
had  completed  the  program  had  met  the 
criteria  for  program  completion. 

The  SAO  concluded  that  Texas  had 
implemented  some  programs  which  have 
been  proven  by  evidence-based  research 
studies  to  be  effective  as  well  as  a few 
which  are  not  effective.  Programs  widely 
noted  as  ineffective  include  adult  boot 
camps  and  Scared  Straight  programs. 

Programs  that  were  not  specifically 
studied  for  the  report  were  also  noted  as 
being  effective.  Project  Reintegration  of 
Offenders  (RIO),  when  offered  in  both 
the  pre-and  post-release  phases,  resulted 
in  an  80%  reduction  in  recidivism  over  one 
year  and  a 75%  reduction  over  three  years. 
Basic,  vocational  and  post-secondary  edu- 
cations have  also  been  shown  to  strongly 
reduce  recidivism  rates.  Source:  An  Audit 
Report  on  Selected  Rehabilitation  Program 
at  the  Department  of  Criminal  Justice , 
Texas  State  Auditor’s  Office,  dated  March 
2007,  available  on  PLN’s  website.  P 
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$145,000  Awarded  to  New  York  Prisoner 
Who  Falls  While  Cutting  Wet  Grass 


A New  York  Court  of  Claims  has 
awarded  $145,000  in  damages 
to  a prisoner  who  slipped  and  fell  on  wet 
grass  while  mowing  a hilly  section  of  the 
prison’s  lawn.  The  fall,  which  occurred  at 
the  Fishkill  Correctional  facility  on  July 
25,  2003,  resulted  in  prisoner  Wallace 
Johnson  fracturing  his  right  ankle. 

As  part  of  Johnson’s  prison  job,  he 
was  directed  to  mow  the  lawn.  In  the 
week  preceding  his  accident,  it  had  rained 
intermittently  and  the  night  before.  While 
it  had  not  rained  that  day,  the  weather  was 
still  gloomy  and  the  grass  was  wet.  None- 
theless, guard  Vincent  Guarino  ordered 
Johnson  to  mow  the  grass  on  the  hill. 

When  Johnson  urged  Guarino  to  mow 
the  area  the  next  day  because  it  was  “very 
steep”  and  slippery,  he  was  told  it  had  to  be 
done  that  day.  To  avoid  disciplinary  action 
for  disobeying  an  order,  Johnson  mowed 
the  area.  Upon  finishing,  he  shut  the  mower 
off  and  began  walking  towards  the  other 
prisoners  and  staff  had  gathered. 

As  he  walked  towards  the  others,  John- 
son slipped  and  fell.  Medical  staff  put  him 
in  a wheelchair  and  ordered  him  taken  to  a 
hospital  after  an  examination  and  pictures 
were  taken.  It  was  determined  at  the  hospital 
that  Johnson’s  fractured  ankle  required  bone 
reduction  surgery.  He  remained  in  the  hos- 
pital for  eight  days  and  the  prison  infirmary 
for  another  three  months.  A subsequent 
surgery  was  required  to  remove  loosened 
hardware  from  the  first  surgery. 

Johnson  filed  suit  for  his  injuries.  At  trial, 
a doctor  testified  to  the  injuries,  surgeries,  and 
the  permanent  injury.  Those  injuries  included 
pain  and  loss  of  range  of  motion  in  the  right 
ankle.  In  the  future,  Johnson  will  require 
some  type  of  surgery  on  that  ankle. 
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Court  found  the  State  failed  in  its  duty 
to  assure  Johnson  was  afforded  a safe  place 
to  work  by  failing  to  assess  the  conditions 
of  the  wet  grass  by  any  measurable  means. 
It  wrote,  “It  is  difficult  to  credit  that  a Vi- 
sual inspection’  would  reap  the  necessary 
information  concerning  the  grass.” 

Johnson,  however,  was  found  to  be 
30%  liable.  He  contended  that  his  State- 
issued  boots  had  no  grip,  arguing  they 
“were  completely  flat — so  that  if  you 
slipped  on  water  you  would  go  just  like 
you  were  water  skiing.”  The  Court  said 
Johnson  could  have  done  something  to 
alert  prison  personnel  as  to  the  boots’ 
condition,  ensuring  he  did  try  to  perform 
the  task  under  dangerous  conditions. 

After  a damages  trial,  the  Court, 
on  February  4,  2008,  awarded  Johnson, 
$65,000  in  past  pain  and  suffering  and 
$85,000  in  future  pain  and  suffering.  That 
$145,000  award  was  reduced  by  30%, 
awarding  Johnson  $101,500  and  the  cost 
of  the  filing  fee.  See:  Johnson  v.  State  of 
New  York,  N.Y.  Court  of  Claims,  White 
Plains,  Case  No.  108374.  ¥* 
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Alabama  Federal  Court  Awards  $538,178  in  Attorney  Fees 
and  Expenses  for  Women  Prison  Conditions  Litigation 


n August  31,  2007,  an  Ala- 
bama federal  court  awarded 
$484,406.35  in  attorney  fees  and  $53,77 1 .79 
in  expenses  to  prisoners  who  successfully 
challenged  conditions  of  confinement  in 
Alabama  state  prisons  for  women. 

The  plaintiffs  in  this  class-action  42 
U.S.C.  § 1983  civil  rights  lawsuit  alleged 
they  were  deprived  of  their  basic  human 
needs  of  adequate  living  space,  ventila- 
tion, personal  safety,  security,  medical 
care  and  mental  health  services  at  three 
Alabama  women’s  facilities.  The  suit  led  to 
two  four-year  court-approved  settlement 
agreements  [See:  PLN , July  2005,  p.ll]. 

The  plaintiffs  were  required  to  en- 
gage in  post-judgment  enforcement 
actions.  They  then  filed  two  motions 
seeking  $803,596.80  in  attorney  fees  and 
$78,955.58  in  expenses  for  litigating  the 
lawsuit,  the  enforcement  actions  and  the 
motions  for  attorney  fees.  The  defendants 
hotly  contested  the  fee  motions. 

The  district  court  first  determined 
the  plaintiffs  were  a “prevailing  party” 
and  therefore  entitled  to  attorney  fees 
because  there  had  been  a court-ordered 
material  alteration  in  the  legal  relationship 
between  the  parties.  It  also  disagreed  with 
defendants’  contention  that  the  plaintiffs’ 
attorneys  had  “overstaffed”  in  mediating 
the  settlement  of  this  complex  lawsuit. 

The  court  held  that  the  requested 
attorney  fees  and  expenses  should  be 
“proportionally  related”  to  the  relief  or- 
dered. Plaintiffs  did  not  receive  all  of  the 
relief  they  had  requested,  therefore  they 
should  receive  attorney  fees  and  expenses 
in  proportion  to  the  percentage  of  relief 
they  were  awarded.  This  principle  also 
held  true  for  a preliminary  injunction 
that  was  only  partially  granted.  However, 
attorney  fees  could  be  awarded  on  issues 
for  which  a preliminary  injunction  was  not 
granted  but  a permanent  injunction  was 
eventually  granted. 

Applying  proportionality  to  the  re- 
quested attorney  fees,  the  court  awarded 
65.35%  of  the  billable  hours  for  the 
lawsuit,  50%  for  work  related  to  the  pre- 
liminary injunction  and  65.35%  for  work 
relating  to  the  motions  for  attorney  fees. 
It  awarded  no  compensation  for  work 
related  to  the  plaintiffs’  unsuccessful 
challenge  to  the  second  remedial  plan 
and  for  an  unsuccessful  motion  to  compel 
discovery. 


The  district  court  also  disallowed 
time  spent  on  out-of-state  private  prison 
company  defendants  that  were  eventually 
dropped  from  the  suit.  However,  it  al- 
lowed fees  for  work  done  on  out-of-state 
defendants  that  led  to  evidence  used  in 
the  action  against  the  state  (such  as  the 
procurement  of  medical  records  from  a 
private  out-of-state  prison  medical  ser- 
vices provider). 

The  court  further  disallowed  some  of 
the  billings  by  amounts  ranging  from  15% 
to  50%  for  lack  of  clarity  in  the  fee  request 
for  attorneys  and  paralegals,  and  removed 
a few  contested  hours  as  unnecessary  or 
inadvertently  included  when  they  should 
have  been  billed  to  other  clients. 

The  court  rejected  the  defendants’ 
contention  that  attorney  fees  for  visiting 
and  interviewing  non-testifying  experts 
should  be  disallowed  when  it  was  clear 
that  the  experts  did  not  testify  because 
the  case  was  settled. 

The  court-established  PLRA  cap  on 
hourly  attorney  fees  in  the  Montgomery, 
Alabama  area  was  $169.50.  There  was 
also  a cap  for  the  award  of  fees  for  para- 
legals, who  were  generally  compensated  at 
lower  rates  of  $75.00  to  $85.00  per  hour. 
Noting  a circuit  conflict  on  the  issue,  the 
district  court  held  that  the  rate  approved 
by  the  Judicial  Council  for  the  payment  of 
court-appointed  counsel  under  18  U.S.C. 


According  to  a March  4,  2008 
study  by  the  New  York  Civil 
Liberties  Union  (NYCLU)  female  prison- 
ers in  New  York  county  jails  consistently 
were  given  little  or  no  assistance  in  terms 
of  gender-specific  health  care  despite  state 
law  guaranteeing  such  assistance. 

Most  New  York  county  jails  did  not 
even  have  written  policies  to  deal  with 
such  areas  as  abortion,  prenatal  care, 
gynecological  exams,  contraception  or 
sexually  transmitted  infections  (STIs). 
Of  the  few  counties  that  did  outline  some 
care  in  these  areas  none  were  uniform  with 
each  other  or  with  state  law. 

Over  25,000  women  find  their  way 
into  the  New  York  county  jail  system  each 


§ 3006A  was  the  measure  that  should  be 
used,  not  the  lesser  rate  actually  paid  to 
court-appointed  counsel  due  to  budgetary 
constraints. 

The  court  held  that  neither  the  PLRA 
nor  the  consent  decree  precluded  the 
award  of  attorney  fees  for  post-judgment 
monitoring.  However,  the  PLRA  limited 
such  fees  to  those  directly  and  reasonably 
incurred  in  enforcing  the  court-ordered 
decree.  That  included  an  out-of-court 
settlement  of  a contempt  motion,  so  long 
as  the  settlement  resulted  in  some  enforce- 
ment of  the  court-ordered  decree.  In  this 
case,  the  court  found  that  the  requested 
billable  hours  for  the  post-judgment 
enforcement  work  should  be  reduced 
by  50%  because  it  was  only  moderately 
successful. 

Having  made  all  of  the  above-ref- 
erenced adjustments,  the  court  awarded 
the  plaintiffs  a total  of  $484,406.35  in 
attorney  fees  and  $53,771.79  in  expenses. 
The  plaintiffs  were  represented  by  George 
F.  Shultz,  Jr.,  Jacksonville,  FL;  John  A. 
Russell,  III,  Aliceville,  AL;  Lisa  Kung, 
Stephen  B.  Bright  and  Tamara  S.  Caldas, 
Southern  Center  for  Human  Rights,  At- 
lanta, GA;  Marion  D.  Chartoff,  Southern 
Poverty  Law  Center,  Montgomery,  AL; 
and  Stephen  F.  Hanlon,  Washington, 
D.C.  See:  Laube  v.  Allen , 506  F.Supp.2d 
969  (M.D.  Ala.  2007).  F* 


year.  Of  that  total  at  least  3,000  remain  in- 
carcerated in  50  counties  at  any  given  time. 
Most  are  locked  up  for  non-violent  crimes; 
most  are  at  reproductive  age.  The  study 
found  that  most  of  these  women  “suffer 
disproportionately  from  poor  health  and 
lack  of  access  to  primary  health  care, 
and  are  at  high  risk  for  gender-specific 
health  conditions.”  Each  of  these  areas, 
concluded  researchers,  could  be  curbed 
during  the  time  spent  in  jail. 

Policy  for  county  jails  is  established 
by  the  State  Commission  of  Corrections. 
(SCOC)  The  study  immediately  observed 
that  the  minimal  standards  set  forth  by  the 
SCOC  are  too  open-  ended  to  be  effective. 
For  instance,  while  the  SCOC  requires 
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county  jails  to  do  an  initial  health  screen- 
ing upon  admittance  it  does  not  establish 
a minimal  time  frame  for  that  screening. 
Neither  does  it  specify  what  areas  should 
be  screened.  Moreover,  SCOC  policy  does 
not  distinguish  between  male  and  female 
prisoners  in  its  guidelines. 

Of  the  58  NY  county  jails  covered  in 
the  study  most  conveyed  this  same  “one 
size  fits  all”  mentality  with  respect  to  pris- 
oner health  care.  As  a result  the  standard 
of  care  given  to  a female  prisoner  depends 
directly  on  where  she  is  incarcerated. 

Incarcerated  women  are  higher 
health  risks  than  women  who  have  never 
been  locked  up.  Breast  cancer,  cervical 
cancer,  STIs,  and  pelvic  inflammatory 
diseases  occur  more  frequently  in  incarcer- 
ated women.  Many  of  these  diseases  are 
treatable  and  most  are  preventable  and 
detectable  with  a routine  gynecological 
exam.  Yet  no  county  in  the  entire  state 
of  New  York  had  a written  policy  that 
covered  gynecological  examinations. 

Routine  contraception  is  also  a prob- 
lem. Upon  entering  county  jails  most 
women  were  forced  to  discontinue  using 
hormonal  contraception.  While  the  study 
itself  recognized  that  this  practice  is  not 
inherently  harmful  it  does  incur  certain 
risks  and  is  often  accompanied  by  physi- 
cal discomfort. 

According  to  the  American  Public 
Health  Association’s  Standards  for  Health 
Services  in  Correctional  institutions 
(APHA)  “[w]omen  should  be  allowed 
to  continue  hormonal  contraception  to 
maintain  protection  for  the  current  men- 
strual cycle.  They  should  also  be  allowed 
to  begin  hormonal  contraception  a month 
before  their  release.” 

Health  services  organizations  have 
also  recommended  that  incarcerated 
women  have  access  to  emergency  contra- 
ception (EC),  also  known  as  the  morning 


after  pill,  as  a precautionary  measure. 
Researchers  also  found  that  antiquated 
policies  presently  in  place  assume  that 
sexual  activity  and  even  sexual  assaults 
do  not  occur  in  the  jails. 

But  by  far,  the  major  concern  ad- 
dressed by  the  NYCLU  study  was  the 
routine  denial  of  access  to  abortion  for 
pregnant  prisoners.  Easily  6 percent  of 
women  are  pregnant  when  they  are  ad- 
mitted to  jail.  Several  have  filed  suit  after 
the  jail  has  refused  them  access  to  abor- 
tion. Even  though  state  law  guarantees 
incarcerated  women  the  right  to  abortion 
only  13  counties  had  policies  in  place  that 
ensured  that  right. 

Several  factors  determine  whether  or 
not  a county  adheres  to  state  law  on  this 
issue.  Many  counties  adopted  an  interpre- 
tation of  the  law  that  deemed  abortion  to 
be  an  elective  procedure  as  opposed  to 
being  “medically  necessary.” 

Other  county  jails  balk  at  abortion 
laws  based  on  personal  biases  of  the 
caregivers  working  at  the  jail.  One  nurse  is 
quoted  as  saying,  “If  they  are  saying  they 
want  an  abortion  the  same  day  they  are 
sentenced,  for  example,  I usually  tell  them 
to  think  about  it  and  I’ll  follow  up  with 
them  in  a few  days.  They  have  to  request 
it  from  me.” 

Since  a female 
prisoner  retains  the 
right  to  terminate 
her  pregnancy  un- 
der the  Eighth  and 
Fourteenth  Amend- 
ments an  absence  of 
hard  and  fast  guide- 
lines could  create 
delays  that  violate 
her  constitutional 
rights.  Of  particu- 
lar concern  was  the 
practice  of  some 


county  jails  to  require  prisoners  to  obtain 
a court  order  before  being  allowed  an 
abortion.  The  study  identified  this  practice 
as  illegal  and  county  jails  that  practice  this 
policy  at  risk  for  litigation. 

Definitive  authorities,  listed  by  the 
study,  on  the  abortion  issue  included 
Turner  v.  Safely , 482  U.S.  78  (1987); 
Planned  Parenthood  v.  Casey , 909  U.S. 
833  (1992);  and  Monmouth  County  Corr. 
Inst.  Inmates  v.  Lanzaro , 834  F.2d  326  (3rd 
Cir.  1987). 

The  NYCLU  report  points  out  that 
the  number  of  women  being  jailed  in  the 
U.S.  is  rapidly  increasing.  PLN  believes 
that  the  results  of  this  localized  sample 
can  be  readily  generalized  to  female  pris- 
oners across  the  country.  See:  Access  to 
Reproductive  Health  Care  in  New  York 
State  Jails  by  the  NYCLU.  The  report  is 
posted  on  PLN’s  website. 
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$156,289  in  Attorney  Fees  Awarded  for  Enforcing 
California  Jail  Prisoners’  Federal  Consent  Decrees 


On , August  22, 2007,  the  U.S.  Dis- 
trict Court  (N.D.  Cal.)  approved 
$156,289  in  attorney  fees  and  costs  for 
the  enforcement  of  two  consent  decrees 
related  to  law  libraries  and  disciplinary 
procedures  at  the  Santa  Clara  County 
(San  Jose,  California)  jail.  The  attorneys 
had  sought  contempt  proceedings  against 
County  Sheriff  James  Geary  for  elimi- 
nating law  libraries  and  failing  to  follow 
disciplinary  procedures  agreed  to  decades 
earlier.  While  the  County  admitted  error 
in  not  following  the  earlier  decrees,  it 
objected  to  the  prisoners’  attorney  fees  in 
terms  of  the  billing  rate,  the  hours  billed, 
and  authorization  under  the  Prison  Litiga- 
tion Reform  Act  (PLRA)  for  post-decree 
monitoring. 

In  1973,  Santa  Clara  County  entered 
into  an  Access  to  Courts  consent  decree 
requiring  the  jail  to  install  and  maintain 
prisoner  law  libraries.  In  1977  it  agreed 
to  a Disciplinary  Procedures  Decree  that 
required,  among  other  things,  written 
statements  of  decisions  in  certain  disci- 
plinary cases.  However,  in  May  2001,  a 
prisoner  informed  the  law  firm  that  had 
represented  the  plaintiffs  in  the  earlier 
case  that  law  libraries  at  the  jail  had  been 
removed  and  disciplinary  procedures 
were  not  being  followed.  The  firm  began 
monitoring  the  County’s  compliance 
with  the  decrees  for  two  years,  and,  upon 
observing  violations,  moved  for  contempt 
against  Sheriff  Geary  and  the  County  in 
August  2004. 

The  district  court  issued  an  Order  to 
Show  Cause  on  the  merits  and  on  attorney 
fees.  The  County  responded  in  November 
2004  by  moving  to  terminate  the  consent 
decrees  under  provisions  of  the  PLRA, 
which  the  court  granted  in  November 
2005.  While  the  court  agreed  to  terminate 
the  decrees,  it  first  required  an  agreement 
to  remediate  the  library  and  disciplinary 
procedure  issues.  At  that  time,  the  district 
court  ruled  that  the  prisoners’  attorneys 
could  move  for  “reasonable  attorney  fees 
and  costs,”  albeit  noting  their  limited 
success.  The  attorneys  submitted  bills  for 
$383,876  plus  costs  of  $18,076,  to  which 
the  County  objected. 

The  court  first  held  that  the  PLRA’s 
fee  cap  (150%  of  established  local  rates) 
applied  pursuant  to  42  U.S.C.  § 1997e(d) 


by  John  E.  Dannenberg 

(1),  citing  Webb  v.  Ada  County , 285  F.3d 
829  (9th  Cir.  2002).  Webb  also  approved 
post-suit  enforcement  fees  and  “fees  on 
fees”  to  collect  the  former,  which  the 
court  followed  in  this  case.  The  court  next 
fixed  the  local  base  rate  for  attorney  fees 
at  $1 13  per  hour,  the  2002  approved  rate. 
The  plaintiffs’  request  to  use  current  rates 
was  denied.  The  court  approved  fees  for 
the  attorneys’  monitoring  work,  contempt 
motion,  opposition  to  the  County’s  mo- 
tion to  terminate  the  decrees,  additional 
general  litigation  work  and  litigation  to 


roken  Bonds , a study  by  the 
Urban  Institute  Justice  Policy 
Center  shows  that  incarceration  inflicts 
psychological  and  emotional  damage 
on  the  children  of  incarcerated  citizens. 
Unlike  other  forms  of  trauma  the  in- 
carceration of  a parent  “creates  unique 
stressors  in  a child’s  life,  many  of  which 
go  unnoticed  to  the  outside  world.” 

In  a society  that  locks  up  over  900 
citizens  per  100,000  it  is  easy  to  see  how 
adversely  affected  children  can  only  fore- 
shadow future  problems.  Roughly  1.9 
million  children  have  parents  in  prison. 
Without  intervention  many  will  follow  in 
their  parents’  footsteps. 

To  make  matters  worse  the  number 
of  mothers  being  jailed  is  also  rising.  In 
most  instances,  when  only  the  father  is 
incarcerated,  a child  does  not  experience 
a drastic  change  in  their  living  situation. 
Most  children  will  continue  to  live  with 
their  mother  and  often  will  not  change 
their  living  location.  Many  of  these  chil- 
dren already  live  in  single-parent  homes 
so  incarceration  of  the  father  has  less 
impact. 

However,  when  the  mother  is  incar- 
cerated the  affected  child  is  forced  to 
relocate,  most  often  with  other  family 
members.  The  new  caregiver  may  be  more 
or  less  willing  to  accept  the  responsibility 
of  the  marooned  child  and  will  almost  cer- 
tainly undergo  a significant  impact  on  the 
amount  of  household  expenditures.  This 


collect  fees. 

Based  upon  the  PLRA-capped  rate 
of  $170  per  hour  (150%  of  $113)  and  the 
approved  billing  hours,  the  court  arrived 
at  a total  fee  award  of  $138,213.83  plus 
$18,076.03  in  costs.  The  current  status 
of  the  law  libraries  and  disciplinary  pro- 
cedures at  the  jail  was  not  reported.  The 
prisoners  were  represented  by  San  Jose 
attorneys  Robert  Baines,  James  McManis, 
James  Zahradka,  Kyra  Kazantis  and 
Michael  Reedy.  See:  Batchelder  v.  Geary , 
2007  WL  2427989.  ¥* 


is  alarming  given  that  between  1991  and 
1999  the  number  of  incarcerated  mothers 
grew  by  nearly  fifty  percent. 

The  study  found  that  the  stress  of 
raising  children  of  incarcerated  parents 
often  falls  to  the  grandparents.  In  those 
instances  these  elderly  caregivers  may 
be  physically  and  financially  unprepared 
for  this  unexpected  burden.  Retirement 
funds  dry  up  quickly.  Households  provid- 
ing care  for  a child  with  an  incarcerated 
parent  are  80  percent  more  likely  to  ex- 
perience financial  burdens  than  normal 
households. 

Financial  difficulties  occur  for  a 
variety  of  reasons.  For  example,  an  incar- 
cerated father  is  usually  unable  to  make 
child  support  payments.  An  incarcerated 
mother  who  was  on  welfare  cannot  have 
that  income  transferred  to  the  new  care- 
giver. Two-thirds  of  caregivers  say  that 
caring  for  the  child  of  an  incarcerated 
parent  severely  limits  their  standard  of 
living. 

Matters  are  made  worse  as  children 
of  incarcerated  parents  often  lose  inti- 
mate rapport  with  their  parents.  Many 
times  this  occurs  because  caregivers  are 
reluctant  to  take  the  children  into  a prison 
setting,  often  in  distant  locations.  Prisons 
themselves  often  create  the  deterrents  that 
discourage  visitations.  Family  members 
often  feel  intimidated,  uncomfortable 
and  humiliated  about  coming  into  a 
prison.  Prison  policies  are  often  designed 
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to  incur  long  waiting  periods  prior  to  a 
visit  while  visitors  are  frisked  and  treated 
disrespectfully. 

Phone  calls  from  prison  are  often 
many  times  the  rate  of  an  outside  call. 
As  a result  many  caregivers  who  would 
otherwise  encourage  phone  contact  be- 
tween parents  and  their  children  are  forced 
to  discourage  that  contact  for  financial 
reasons. 

Children  with  incarcerated  parents 
also  develop  emotional  and  psychological 
disorders.  The  study  notes  that  the  stress, 
sadness  and  fear  that  accompanies  the 
loss  of  a parent  to  prison  is  often  more 
intense  than  losing  a parent  to  death.  One 
reason  for  this  is  that  a child  whose  parent 
dies  is  often  surrounded  by  sympathetic 
others  who  offer  comfort  and  assistance. 
Children  whose  parents  are  imprisoned 
not  only  have  few  sympathizers  they  are 
often  stigmatized  by  others. 

Children  of  incarcerated  parents 
often  experience  sleeplessness,  loss  of 
concentration  and  depression.  Many  of 
those  children  often  become  involved  in 
criminal  activities  themselves.  A longitu- 
dinal study  conducted  on  young  boys,  in 
England,  found  that  those  whose  parents 
had  been  locked  up  showed  a significant 
risk  for  displaying  antisocial  and  delin- 
quent behavior.  Of  those  whose  parents 
were  incarcerated  before  the  boys  were 
ten  years  old  almost  half  were  themselves 
convicted  as  adults.  Similar  studies  across 
Europe  showed  that  children  of  convicted 
parents  were  more  likely  to  be  convicted  of 
a crime,  do  poorly  in  school  and  become 
drug  abusers. 

Children  of  incarcerated  parents  were 
twice  as  likely  to  exhibit  some  type  of 
mental  health  problem,  attention  disorder 
or  depression.  The  study  concluded  that 
the  younger  the  child  the  more  likely  the 
existence  of  problems. 
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Conversely,  children  who  are  given 
consistent  visits  with  their  parents,  are 
involved  with  mentoring  programs  such 
as  big  brothers  and  big  sisters  and  who  are 
dealt  with  honestly  about  their  parents’ 
incarceration  often  adjust  favorably  to 
their  situations  eventually. 

Children  of  incarcerated  parents  are 
subject  to  “unique  stressors”  that  are 
seldom  acknowledged  and  less  frequently 
addressed  by  educators,  lawmakers  or 
healthcare  professionals.  Children  bur- 


1 wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

~J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


dened  with  the  loss  of  a parent  to  prison 
are  often  treated  as  burdens  themselves. 
Fueled  by  guilt  and  shame,  it  is  little  won- 
der that  these  adolescents  fail. 

Thoughtless  and  unchecked  incarcer- 
ation serves  as  a breeding  ground  for  the 
future  failure  of  our  youth.  Incarceration 
destroys  families  and  ensures  increased  ju- 
venile delinquency.  Source:  Broken  Bonds: 
Understanding  and  Addressing  the  Needs 
of  Children  with  Incarcerated  Parents.  The 
report  is  available  on  PLN’s  website.  P 
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Former  Female  Prisoners  Settle  Sexual  Abuse  Lawsuit  in  Virginia 


State  officials  at  Virginia’s  Poca- 
hontas Correctional  Unit  have 
reached  a settlement  agreement  with  nine 
former  female  prisoners  who  sued  after 
being  sexually  abused  by  prison  employ- 
ees. The  terms  of  the  settlement,  which 
was  approved  by  the  Governor’s  office  in 
July  2008,  remain  confidential.  According 
to  court  documents,  however,  one  of  the 
plaintiffs  received  $2,500  as  her  part  of 
the  settlement. 

The  federal  lawsuit  charged  that  “be- 
tween 2003  and  2006  there  was  extensive 
and  ongoing  sexual  abuse  of  inmates  at 
the  prison  by  various  corrections  officers, 
employees,  and  educators  at  the  prison.” 
The  prisoners  kept  quiet  because  they  were 
threatened  with  harm  or  reprisals,  includ- 
ing transfers  to  less  desirable  prisons. 

“This  activity  was  widespread  and 
...  known  to  prison  officials,  including 
[former  superintendent  Tammy]  Estep  and 
[former  chief  of  security  Marilyn]  Hill, 
who  condoned  these  activities,  helped 
cover  them  up,  and  threatened  and  retali- 
ated against  uncooperative  inmates,”  the 
suit  alleged. 

The  cover-up  ended  when  convicted 
murderer  Sheron  M.  Montrey  became 
pregnant  by  guard  Bobby  G.  Brown,  Jr.  in 
2005.  Brown  said  the  prison  was  “grossly 
understaffed,”  which  required  guards  to 
rely  on  prisoners  to  perform  institutional 
duties,  bringing  guards  and  prisoners 
together  in  close  contact. 

“Thus,  the  officers  were  free  to  con- 
duct sexual  relationships  and  otherwise 
illegally  fraternize  with  the  inmates,”  said 
Brown.  He  added  that  Hill  and  Estep  “did 
nothing  to  investigate  the  many  reports, 
rumors,  and  recent  events  about  illegal 
sexual  activity  until  Montrey  became 
pregnant.”  Brown  was  convicted  on  crimi- 
nal charges  for  having  sex  with  Montrey; 
he  was  originally  named  in  the  lawsuit  but 
later  dropped  as  a defendant. 

A state  grievance  hearing  officer 
found  that  incidents  of  sexual  abuse  at 
the  prison  were  known  at  the  highest 
echelons  of  the  Virginia  Department  of 
Corrections  (DOC).  In  reversing  Estep’s 
demotion,  the  hearing  officer  said  “there 
was  overwhelming  testimony  that,  over  a 
period  of  years,  sexual  activity  took  place 
at  this  facility.”  Estep  was  deemed  not  fully 
responsible  because  “it  was  clear  that  all 
levels  of  management  in  [the  DOC]  above 
[Estep]  were  aware  of  these  potential 
safety  issues  as  they  were  occurring  and  as 


they  were  being  investigated,  and  nothing 
was  being  done.” 

Staff  at  the  Pocahontas  facility 
were  clearly  aware  of  the  sexual  abuse, 
and  many  participated  in  it.  The  lawsuit 
named  six  guards  and  an  education  in- 
structor. “Much  of  the  sexual  activity 
at  the  prison  took  place  at  [a]  trailer,  the 
cathouse  [a  shelter  for  rescued  cats],  or  the 
mailroom;  all  of  which  were  outside  the 
prison  fence,”  said  Brown. 

Since  the  nine  former  prisoners  filed 
suit,  the  260-bed  facility  has  changed  its 
name  to  Central  Virginia  Correctional 


The  California  State  Auditor 
cross-checked  the  State’s  da- 
tabase of  its  59,000  registered  sex 
offenders  and  that  of  its  Department 
of  Social  Services  (DSS)  state-funded 
alcohol  and  drug  rehabilitation  residen- 
tial living  facilities  and  found  that  in  352 
such  facilities,  registered  sex  offenders 
were  often  housed  together  - in  violation 
of  state  law.  The  Auditor  identified  49 
instances  where  the  registered  addresses 
were  the  same  as  those  for  DSS  facilities 
housing  children  in  day  care  facilities. 
The  Auditor  found  the  utter  lack  of 
coordination  between  the  sex  offender 
registry  and  these  state  care  facilities 
both  troubling  and  illegal.  However, 
the  Auditor  found  unclear  the  statutory 
language  that  defined  when  two  or  more 
sex  offenders  might  be  permitted  to  live 
at  the  same  address  and  recommended 
that  the  Legislature  cure  this  concern. 

California’s  sexual  offender  registra- 
tion statute  requires  that  those  convicted 
of  rape,  kidnapping  with  intent  to  commit 
rape,  sexual  battery  and  lewd  and  lascivi- 
ous conduct  with  a minor  register  for  life 
with  local  law  enforcement  agencies  within 
five  days  of  moving  into  their  jurisdic- 
tion. This  information  is  forwarded  to  the 
state  Department  of  Justice  to  update  its 
database.  In  addition,  those  determined 
to  be  sexually  violent  predators  (SVP) 
must  be  tracked  by  a leg-  mounted  Global 
Positioning  System  bracelet.  SVPs  are  fur- 
ther restricted  from  living  with  each  other 
(unless  related  or  married)  or  within  2000 


Unit  #13.  While  Hill  and  Estep  no  longer 
work  at  the  prison,  they  are  still  employed 
by  the  DOC.  Most  of  the  other  defen- 
dants in  the  suit  no  longer  work  for  the 
state.  See:  Montrey  v.  Commonwealth  of 
Virginia , U.S.D.C.  (E.D.  Va.),  Case  No. 
3:07-cv-00476. 

As  for  Montrey,  she  had  her  baby  in 
February  2006.  After  she  was  released  she 
gained  custody  of  her  child,  and  they  are 
reportedly  doing  well.  FJ 

Sources:  Richmond  Times-Dispatch,  www. 
cbsnews.  com 


feet  of  schools  or  parks  where  children 
congregate.  They  may,  however,  live  to- 
gether in  approved  “residential  facilities” 
serving  six  or  fewer  individuals.  Viola- 
tions of  any  registration  laws  may  result 
in  either  county  jail  time  or  up  to  three 
years  in  prison. 

To  keep  the  public  informed,  ap- 
proximately seventy-five  percent  of  all 
registered  sex  offenders  are  listed  on  a 
Justice  Department  web  site,  showing 
the  full  address  for  more  serious  of- 
fenders but  just  the  ZIP  code  for  others. 
The  California  Department  of  Correc- 
tions and  Rehabilitation  (CDCR)  is 
responsible  for  supervising  these  59,000 
offenders  through  its  parole  division. 
Although  8,000  are  agent-supervised 
parolees,  the  balance  are  not  actively 
monitored  as  to  where  they  reside.  The 
weak  link  in  the  system  is  that  the  Justice 
department  is  not  responsible  for  moni- 
toring the  remaining  sex  offenders  for 
compliance;  rather  it  is  the  sex  offenders’ 
responsibility  to  comply  or  else  suffer 
new  incarceration  - possibly  at  the  peril 
of  a life-sentence  “third  strike. 

The  Auditor  reviewed  the  state  Mental 
Health  Department’s  (DMH)  role,  which  is 
limited  to  SVPs.  Those  few  SVPs  who  shake 
off  the  curse  of  a DMH  civil  commitment, 
currently  numbering  six  who  completed 
DMH’s  “program”  and  61  others  who 
gained  court  relief,  are  closely  monitored 
by  DMH.  Others,  who  are  developmental 
disabled,  are  monitored  by  the  Department 
of  Developmental  Services  (DDS).  As  of 
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November  2007,  DDS  had  395  clients  who 
were  also  registered  sex  offenders. 

Facilities  that  house  sex  offenders 
must  be  state  licensed.  But  even  the  352 
facilities  currently  registered  owe  no  duty 
to  the  state  to  report  the  sex  offenders 
living  with  them.  This  absence  of  monitor- 
ing, when  added  to  the  lax  or  nonexistent 
monitoring  by  the  Department  of  Justice, 
CDCR  and  DSS,  was  the  focus  of  the 
Auditor’s  complaint.  The  Auditor  fur- 
ther noted  that  the  internal  data  bases 


of  CDCR,  DDS  and  DSS,  which  very 
often  failed  to  even  carry  the  Social  Secu- 
rity Numbers  of  the  offenders  they  were 
allegedly  following,  were  themselves  in- 
herently unreliable.  Adding  to  findings  of 
the  absence  of  specific  policies  for  placing 
sex  offenders  into  the  communities  were 
the  failure  of  CDCR  to  notify  local  law 
enforcement  about  paroling  sex  offenders 
and  the  failure  to  gain  timely  registration 
by  parolees. 

The  Auditor  recommended  that  strict 


logs  be  constructed  based  upon  Social  Se- 
curity numbers  and  national  CII  numbers 
to  provide  the  rudimentary  foundation 
for  proper  monitoring  of  California’s 
registered  sex  offenders.  CDCR’s  then 
Secretary  James  Tilton  responded  that 
he  did  not  agree  with  the  Auditor’s  con- 
clusions. See:  Sex  Offender  Placement, 
California  State  Auditor  Report  2007- 115 
(April  2008).  The  report  is  available  on 
PLN’s  website. 


Identity  of  Prisoner  Who  Smuggled  Gun  into  New  Jersey 
Facility  Revealed  by  Appeals  Court 


A prisoner  accused  of  smuggling 
a gun  into  a New  Jersey  prison 
two  years  ago  was  identified  when  he  was 
denied  relief  by  the  state’s  Superior  Court 
Appellate  Division. 

Hector  Sanabria,  48,  was  incarcerated 
at  the  New  Jersey  State  Prison  in  Trenton 
when  guards  found  a loaded  .32-caliber 
pistol  on  the  compound  on  August  4, 2006. 
The  1,800  prisoners  at  the  facility  were 
locked  down  for  three  weeks  during  an  ex- 
haustive search.  Three  hunting  knives  and 
a stash  of  drugs  were  also  discovered. 

Apart  from  the  initial  news-splash, 
the  incident  was  kept  quiet  by  prison  offi- 
cials. But  a Superior  Court  ruling  on  April 
11,  2008  revealed  the  underlying  details. 

Sanabria  reportedly  established  a ro- 
mantic relationship  with  Luz  Rodriguez, 
who  visited  the  prison  as  part  of  a church 
group  called  Uncion  Divina.  According  to 
internal  disciplinary  charges  filed  against 
Sanabria,  Ms.  Rodriguez  accepted  money 
from  various  prisoners  to  pay  her  bills 
and  to  do  favors  for  them.  She  was  never 
directly  accused  of  bringing  weapons  into 
the  facility. 

Sanabria  was  an  active  member  of 
a prison  group  called  Hispanic  Ameri- 
cans for  Progress  (HAP).  The  group  was 
founded  by  his  brother,  Jesus,  and  another 
prisoner,  Carlos  Colon.  HAP  was  ini- 
tially created  as  a liaison  group  between 
prisoners  and  the  prison  administration. 
It  evolved  into  a program  that  attracted 
community  activists.  Ms.  Rodriguez  par- 
ticipated in  some  HAP  functions  along 
with  other  visitors. 

According  to  prison  authorities,  San- 
abria used  the  HAP  office  to  oversee  the 
day-to-day  operations  of  the  group’s  ille- 
gal activities.  Court  documents  state  that 
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by  Gary  Hunter 

HAP  co-founder  Jesus  Sanabria  started  a 
Security  Threat  Group  (gang)  to  protect 
the  interests  of  the  organization’s  illegal 
operations.  Officials  suspect  that  it  was 
this  initiative  that  resulted  in  weapons  and 
drugs  being  brought  into  the  facility. 

On  October  7,  2006,  Sanabria  ap- 
peared before  a prison  disciplinary 
committee  and  was  charged  with  a vari- 
ety of  institutional  infractions.  Based  on 
testimony  from  confidential  informants 
and  documents  tracking  Rodriguez’s 
prison  visits,  the  committee  determined 
that  Sanabria  had  “participated  in  un- 
authorized visits  with  [Rodriquez]  and 
solicited  other  inmates  to  launder  monies 
to  conceal  transactions,”  in  “an  attempt  to 
circumvent  existing  security  and  monitor- 
ing procedures  of  the  facility.” 

Sanabria’s  administrative  appeal 
was  denied  on  No- 
vember 8,  2006.  A 
separate  hearing 
determined  that  he 
should  be  confined 
in  the  Manage- 
ment Control  Unit 
(MCU),  the  state’s 
maximum  security 
prison.  Sanabria 
appealed  but  the 
committee’s  deci- 
sion was  upheld  by 
prison  administra- 
tor Michelle  Ricci. 

When  asked, 

DOC  spokeswoman 
Deirdre  Fedken- 
heuer  replied,  “we 
will  not  be  releas- 
ing specifics  about 
this,  or  any  other 


investigation.  Releasing  specifics  of  an 
investigation  could  invite  similar  behavior 
in  other  inmates.” 

Sanabria  appealed  to  the  Superior 
Court  of  New  Jersey,  raising  a variety  of 
due  process  violations  and  protesting  his 
confinement  in  MCU.  The  court  denied 
relief  on  April  11, 2008,  stating  that  “San- 
abria’s factual  and  legal  contentions  ...  are 
without  sufficient  merit  to  warrant  further 
discussion  in  a written  opinion,”  since  his 
disciplinary  conviction  was  “supported  by 
substantial  credible  evidence.” 

Sanabria  is  currently  serving  a ninety- 
year  sentence  for  murder,  aggravated 
assault  and  various  drug  and  weapons-re- 
lated  offenses.  See:  Sanabria  v.  Department 
of  Corrections;  2008  WL  990791.  P 

Additional  source:  Star-Ledger 
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BOP  Administrative  Tort  Claims  Fail  to  Satisfy 
PLRA’s  Exhaustion  Requirement 


The  Second  Circuit  Court  of  Ap- 
peals held  that  a federal  prisoner’s 
administrative  tort  claims  did  not  satisfy 
the  administrative  exhaustion  require- 
ment of  the  Prison  Litigation  Reform 
Act  (PLRA),  but  ordered  an  evidentiary 
hearing  to  determine  whether  threats  by 
a guard  made  administrative  remedies 
unavailable  to  him  or  precluded  the  de- 
fendants from  raising  failure  to  exhaust 
as  an  affirmative  defense. 

Before  the  appellate  court  was  an 
appeal  by  federal  prisoner  Juan  Edgar 
Loera  Macias,  who  was  incarcerated 
at  the  Metropolitan  Detention  Center 
(MDC)  in  New  York.  Macias  appealed 
after  the  federal  district  court  dismissed 
his  complaint  alleging  Eighth  Amendment 
violations  for  deliberate  indifference  to  his 
serious  medical  needs.  The  dismissal  was 
predicated  on  Macias’  failure  to  exhaust 
administrative  remedies  prior  to  filing  suit, 
as  required  under  the  PLRA. 

Before  entering  MDC,  Macias  had 
undergone  arthroscopic  surgery  on  his 
right  knee.  In  October  2002  he  slipped 
and  fell  while  picking  up  a food  tray  in 
his  housing  unit,  sustaining  injuries  to 
his  right  knee,  back  and  head.  He  was 
prescribed  medication  and  bed  rest,  and 
an  X-ray  was  ordered.  Because  a physi- 
cian assistant  refused  in  December  2002 
to  provide  Macias  pain  medication  or 
other  care,  Macias  filed  an  administrative 
tort  claim. 

An  MDC  physician  diagnosed  Ma- 
cias with  a right  medial  collateral  ligament 
tear  and  ordered  an  MRI,  which  revealed 
Macias’  knee  had  a lateral  and  me- 
dial meniscal  tear,  an  anterior  collateral 
ligament  tear  and  degenerative  arthritis. 
Afterwards,  Macias’  medication  was  inter- 
mittently interrupted  and  he  had  difficulty 
receiving  treatment. 

MDC  guard  Joseph  Parker  denied 
Macias  access  to  his  medication  during  a 
cell  search  on  January  24,  2003,  causing 
him  to  collapse.  Parker  also  ordered  Macias 
not  to  request  assistance  from  other  prison- 
ers to  get  his  food  tray,  telling  him  that  “if 
he  could  go  to  the  law  library  on  crutches, 
he  could  carry  his  food  tray  on  crutches.” 
Thus,  Macias  was  denied  food,  resulting  in 
his  filing  another  administrative  tort  claim. 
Shortly  thereafter  Macias  filed  this  civil 
rights  complaint  in  federal  court. 

On  appeal,  Macias  raised  three  argu- 


ments. He  first  contended  that  because 
the  Bureau  of  Prisons  (BOP)  could  not 
award  the  $4  million  he  sought  in  an 
administrative  grievance,  exhaustion  was 
not  required.  The  Court  held  that  Macias 
could  not  “skip  the  administrative  process 
simply  by  limiting  prayers  for  relief  to 
money  damages,”  regardless  of  whether 
the  BOP  was  authorized  to  provide  them. 
The  other  remedy  Macias  requested  - ad- 
ditional medical  care  - could  have  been 
provided  by  the  BOP. 

Next,  Macias  argued  his  admin- 
istrative tort  claims  provided  enough 
information  for  prison  officials  to  act 
on  his  complaints,  thereby  satisfying 
the  PLRA’s  exhaustion  requirement. 
The  Second  Circuit  found  that  Macias’ 
claims  gave  prison  officials  notice  “in 
a substantive  sense,”  but  “to  satisfy  the 
PLRA  a prisoner  must  also  procedurally 
exhaust  his  administrative  remedies.”  The 
appellate  court  noted  that  “the  benefits 
of  exhaustion  can  be  realized  only  if  the 


The  California  Court  of  Appeal, 
Second  District,  held  that  when 
a prisoner  convicted  of  drug  possession 
but  granted  Proposition  36  probation  to 
attend  a drug  treatment  program  in  lieu  of 
incarceration  violates  his  probation  terms, 
the  time  he  participated  in  the  program 
must  be  credited  against  his  resulting 
prison  sentence. 

Earl  Davenport  was  found  guilty  of 
drug  possession  in  September  2004,  but 
the  court  granted  probation  pursuant  to 
Proposition  36,  California’s  rehabilita- 
tive alternative  to  prison  for  certain  drug 
offenders.  In  May  2006,  following  viola- 
tion of  his  probation,  he  was  sentenced 
to  two  years  in  state  prison.  The  court 
awarded  Davenport  earlier  pre-convic- 
tion jail  credits,  but  refused  to  award 
post-conviction  program  participation 
credits  available  under  California  Penal 
Code  (CPC)  § 2900.5.  While  the  language 
of  § 2900.5  makes  it  clear  that  credits  are 
available  for  time  spent  in  a “rehabilita- 
tion facility,”  that  penal  section  predated 
Proposition  36.  The  trial  court  felt  that 


prison  grievance  system  is  given  a fair 
opportunity  to  consider  the  grievance,” 
and  “the  prison  grievance  system  will 
not  have  such  an  opportunity  unless  the 
grievant  complies  with  the  system’s  critical 
procedural  rules,”  citing  Woodford  v.  Ngo, 
126  S.Ct.  2378,  2387-88  (2006). 

Macias  never  filed  a grievance.  The 
Court  of  Appeals,  however,  held  that  an 
evidentiary  hearing  was  required  to  deter- 
mine if  Parker’s  actions  and  threats  made 
those  remedies  unavailable  or  otherwise 
forestalled  the  defendants  from  raising 
failure  to  exhaust  as  an  affirmative  defense. 
As  such,  the  district  court’s  order  was  af- 
firmed in  part  and  reversed  and  remanded 
in  part. 

Macias  prosecuted  this  case  pro  se;  on 
June  10, 2008,  upon  remand,  he  requested 
a voluntary  dismissal  due  to  his  inability 
to  proceed  resulting  from  economic  hard- 
ships and  lack  of  legal  expertise.  See: 
Macias  v.  Zenk,  495  F.3d  37  (2nd  Cir. 
2007).  PJ 


the  “alternative-to-incarceration”  princi- 
ple embodied  in  Proposition  36  overrode 
§ 2900.5  as  to  subsequent  post-conviction 
program  credit  availability. 

The  appellate  court  disagreed.  It 
found  compelling  precedent  in  two  Cali- 
fornia Supreme  Court  cases  holding  that 
“the  provisions  of  ...  § 2900.5  ...  apply  to 
custodial  time  in  a residential  treatment 
facility  as  well  as  straight  county  jail 
time.”  The  court  focused  on  the  guiding 
principle  that  the  alternative  placement 
must  be  “custodial”  in  nature,  wherein 
the  “custody”  related  to  the  conduct  for 
which  the  defendant  had  been  convicted. 
The  fact  that  Proposition  36  offered  an 
alternative  to  incarceration  (i.e.,  “in  lieu 
of  imprisonment  in  county  jail”)  did  not 
extinguish  the  custodial  label  attach- 
ing to  attendance  at  the  drug  treatment 
program. 

The  appeals  court  reversed  the  trial 
court  after  further  observing  that  there 
was  no  evidence  that  Davenport’s  time 
spent  in  the  Volunteers  of  America  pro- 
gram did  not  qualify  as  a drug  treatment 
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program.  The  court  ordered  immediate  release  date.  “There  is  no  point  in  reduc-  appellate  court  observed.  See:  People  v. 
application  of  the  credit  time  rather  than  ing  defendant’s  meritorious  pursuit  of  Davenport , 148  Cal.App.4th  240,  55  Cal. 
a remand,  due  to  Davenport’s  impending  custody  credits  to  a Pyrrhic  victory,”  the  Rptr.3d  473  (Cal.App.  2 Dist.  2007).  FJ 


$80,000  Settlement  in  Utah  Jail  Prisoner’s  Suicide 


The  private  medical  provider  at 
Utah’s  Salt  Lake  County  Jail 
(SLCJ)  has  settled  a lawsuit  in  a prisoner’s 
suicide  for  $80,000.  The  lawsuit  was  origi- 
nally filed  in  federal  court,  but  landed  in 
state  court  prior  to  the  settlement. 

After  Jeremy  Ruybal,  27,  hanged 
himself  with  a bed-sheet  in  his  isolation 
cell,  his  family  sued  Comprehensive  Psy- 
chological Services  and  several  doctors 
employed  by  that  company.  Two  months 
prior  to  his  entry  into  SLCJ  on  December 
3,  2002,  Ruybal  attempted  suicide  with  a 
heroin  overdose.  Ruybal  was  also  bipolar 
and  had  not  been  taking  his  medication. 

When  he  entered  SLCJ,  Ruybal’s 
family  passed  a note  to  a guard  to  inform 
authorities  of  his  mental  illness,  suicide 
attempts,  failure  to  take  medications,  and 
their  fear  he  would  attempt  suicide.  Yet, 
“the  mental  health  intake  person  there 
talked  to  Jeremy  for  just  a minute  and 
he  seemed  happy,”  said  attorney  Kevin 
Robson. 

Because  Ruybal  refused  to  submit 
to  a tuberculosis  test,  he  was  placed  in 
solitary  confinement  while  he  awaited  the 
results  of  a chest  x-ray.  Two  days  later,  “he 
hanged  himself  with  his  bed-sheet,  which 
should  never  have  been  in  his  room....,” 
Robson  said. 

Ruybal’s  family  alleged  in  their  mal- 
practice lawsuit  that  the  suicide  would 
not  have  occurred  had  his  mental  health 


condition  been  properly  evaluated  and 
handled.  The  suit  was  settled  for  $80,000, 
which  was  evenly  divided  among  Ruybal’s 
three  minor  children.  Of  special  note  here 
is  that  Ruybal’s  was  sent  to  jail  for  a proba- 
tion violation  on  a misdemeanor  charge, 
that  occurred  nine  years  before  his  death. 


The  Ohio  Court  of  Claims  has 
awarded  a former  Ohio  prisoner 
$5,775  for  104  days  of  over-incarceration. 

Jasen  Thomson  was  confined  at  the 
Marion  Correctional  Institution  for  104 
days  beyond  his  lawful  confinement. 
Thomson  sued  the  Ohio  Department 
of  Rehabilitation  and  Corrections  for 
damages  in  an  amount  equal  to  those 
prescribed  for  wrongful  imprisonment 
actions.  Thomson  also  sought  damages 
for  severe  emotional  distress. 

Using  the  wrongful  imprisonment 
statute  as  a guide  in  determining  dam- 
ages, the  court  awarded  Thomson  $5,775. 
The  court,  however,  rejected  Thomson’s 
request  for  additional  damages  related  to 
his  loss  of  work  and  for  emotional  dis- 
tress. According  to  the  court,  Thomson 
had  never  been  consistently  employed  in 
his  life  and  primarily  worked  “odd  jobs” 
for  cash  when  not  incarcerated.  Finally, 


The  violation  was  based  upon  missing 
probation  appointments.  See:  Trujillo  v. 
Comprehensive  Psychological  Services , 
Third  District  Court,  Salt  Lake  County, 
Case  No:  050910355.  IN 

Additional  source:  Deseret  News. 


the  court  found  that  Thomson  failed  to 
show  that  he  suffered  severe  emotional 
distress  from  taking  various  psychiatric 
medications. 

See:  Thomson  v.  Ohio  Department  of 
Rehabilitation  and  Corrections , 2008  Ohio 
Misc.  LEXIS  56. 
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Ninth  Circuit:  Washington  Law  Creates  Liberty  Interest  in 
Sex  Offenders’  Early  Release  to  Community  Custody 


A divided  panel  of  the  Ninth 
Circuit  U.S.  Court  of  Appeals 
held  that  Washington  State  statute  RCW 
§ 9.94A.710(1)  (2006),  which  permits  ap- 
plication of  earned  prison  conduct  credits 
towards  early  release  to  a consecutive 
sentence  of  “community  custody,”  cre- 
ated a liberty  interest  for  qualifying  sex 
offenders  protected  under  the  Due  Process 
Clause  of  the  Fourteenth  Amendment.  An 
analytic  dissent  found  the  majority’s  logic 
seriously  flawed. 

Joseph  Carver  was  sentenced  to  4 
1/2  years  for  third-degree  child  molesta- 
tion. As  a sex  offender,  he  was  further 
sentenced  to  three  years  of  “community 
custody”  upon  his  release  from  prison. 
Community  custody  - strictly  regimented 
living  in  pre-approved  residential  housing 
- is  considered  punishment  and  is  unlike 
release  on  parole. 

When  Carver  applied  for  community 
custody  release  based  upon  his  earned 
good  time  credits,  he  was  categorically 
denied  due  to  his  status  as  a sex  offender. 
He  sued  the  Washington  Department 
of  Corrections  (WDOC)  for  injunctive 
relief  under  42  U.S.C.  § 1983,  claiming 
that  the  statute  created  a liberty  interest 
in  community  custody  release  by  its  use 
of  “mandatory  language.”  He  lost  in  the 
district  court  and  appealed. 

The  Ninth  Circuit’s  ruling  was  based 
on  a semantics  argument.  The  majority 
conceded  that  the  language  in  RCW  § 
9.94A.710(1)  was  not  the  classic  “shall 
unless”  formulation  that  the  U.S.  Su- 
preme Court  has  held  creates  a right  and 
thus  a liberty  interest.  Nevertheless,  the 
majority  held  the  statute’s  “may  deny  ... 
if”  language  had  the  same  logical  impera- 
tive. That  is,  if  a right  “may”  be  denied 
“if”  a specified  condition  is  met,  then  in 
the  absence  of  that  condition  the  right  is 
presumed  to  be  granted.  In  other  words, 
the  absence  of  a restrictive  condition  pre- 
sumes that  no  limitation  attaches. 

This  logic  was  applied  to  the  statutory 
language,  which  stated,  “The  department 
[of  corrections]  may  deny  transfer  to  com- 
munity custody  status  in  lieu  of  earned 
release  time  pursuant  to  subsection  (1) 
of  this  section  if  the  department  deter- 
mines an  offender’s  release  plan,  including 
proposed  residence  location  and  living 
arrangements,  [1]  may  violate  the  condi- 
tions of  the  sentence  or  conditions  of 


supervision,  [2]  place  the  offender  at  risk 
to  violate  the  conditions  of  the  sentence, 
[3]  place  the  offender  at  risk  to  reoffend, 
or  [4]  present  a risk  to  victim  safety  or 
community  safety.” 

Carver  had  been  denied  early  release 
to  community  custody  solely  because  he 
was  a sex  offender  and  presumed  unwor- 
thy, even  though  he  did  not  run  afoul  of 
any  of  the  restrictive  criteria.  He  com- 
plained that  in  the  absence  of  proof  that 
he  failed  to  meet  the  statutory  require- 
ments, he  was  entitled  to  have  his  good 
conduct  credit  applied  to  permit  early 
release  to  his  community  custody  sen- 
tence. The  Ninth  Circuit  upheld  Carver’s 
complaint  that  he  was  denied  due  process 
when  WDOC  officials  arbitrarily  denied 
his  early  release  to  community  custody 
without  a review  on  the  merits. 

However,  while  the  majority  agreed 
that  the  statute’s  “may  deny  ...  if”  lan- 
guage created  a constitutionally  protected 
liberty  interest,  it  found  that  the  contours 
of  that  right  were  not  clearly  established  at 
the  time  of  Carver’s  denial  of  community 


A divided  U.S.  Supreme  Court 
ruled  5-4  on  June  25,  2008  that 
a Louisiana  statute  imposing  the  death 
penalty  for  rape  of  a child,  absent  murder 
or  an  intent  to  kill,  was  unconstitutional 
because  it  amounted  to  cruel  and  unusual 
punishment  in  violation  of  the  Eighth 
Amendment. 

Patrick  Kennedy,  convicted  of 
the  aggravated  rape  of  his  8-year-old 
stepdaughter  (identified  as  L.H.),  was  sen- 
tenced to  death  under  Louisiana  Revised 
Statutes  § 14.42,  which  authorized  capital 
punishment  for  rape  of  a child  under 
12  years  of  age.  The  repulsive  nature  of 
Kennedy’s  brutal  crime  understandably 
resulted  in  the  maximum  penalty  being 
imposed,  and  he  was  placed  on  death 
row. 

Kennedy  had  called  91 1 to  report  that 
two  neighborhood  boys  had  raped  L.H. 
and  then  rode  away  on  a bicycle.  Police, 
arriving  in  just  minutes,  found  L.H.  on 
her  bed,  wearing  a T-shirt  and  wrapped 


custody  release.  Hence,  under  Saucier  v. 
Katz,  533  U.S.  194  (2001),  the  WDOC 
defendants  enjoyed  qualified  immunity, 
because  a “reasonable  official  would  [not] 
understand  that  what  he  is  doing  violates 
that  right.” 

The  dissent  rejected  the  majority’s 
logic  that  the  absence  of  conditions  to 
deny  an  early  release  to  community  custo- 
dy necessarily  implied  that  the  Legislature 
had  intended  an  automatic  approval  for 
such  release.  Rather,  the  dissent  argued, 
such  a presumption  would  not  attach 
unless  the  statutory  language  read  “may 
deny  ...  only  if.”  Accordingly,  the  dissent 
opined  that  the  statute  did  not  create  a 
constitutionally  protected  liberty  interest. 
See:  Carver  v.  Lehman , 528  L.3d  659  (9th 
Cir.  2008). 

NOTE:  While  the  appellate  court  de- 
nied a petition  to  rehear  this  case  en  banc , 
it  also  withdrew  the  published  opinion  and 
stated  it  “may  not  be  cited  as  precedent  by 
or  to  this  court  or  any  district  court  of  the 
Ninth  Circuit.”  See:  Carver  v.  Lehman , 540 
F.3d  101 1 (9th  Cir.  2008).  FJ 


in  a bloody  blanket.  She  was  bleeding 
profusely  from  her  vagina.  Kennedy  told 
police  he  had  carried  her  in  from  the  yard 
and  wiped  blood  off  her  in  a wash  basin 
(which  prevented  later  DNA  collection). 
At  the  hospital,  doctors  found  that  L.H. 
had  been  torn  open  to  her  rectum  and 
required  emergency  surgery. 

Extensive  detective  work  debunked 
Kennedy’s  story.  The  alleged  bicycle  was 
found  in  a neighbor’s  yard,  with  its  long- 
flat  tires  and  frame  covered  with  cobwebs. 
Blood  on  the  underside  of  the  mattress 
convinced  police  the  rape  had  taken  place 
in  the  bedroom.  Kennedy  had  phoned 
his  employer  hours  earlier  to  say  he  was 
“unavailable  to  report.”  Another  earlier 
call  had  requested  a carpet  cleaning  ser- 
vice to  come  over  immediately  to  remove 
bloodstains.  Over  a month  later,  a still- 
traumatized  L.H.  confided  to  her  mother 
that  Kennedy  had  raped  her. 

The  only  question  on  certiorari  to 
the  Supreme  Court  was  whether  capital 
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punishment  for  a crime  less  than  murder, 
such  as  aggravated  rape,  violated  the 
Eighth  Amendment’s  prohibition  against 
“all  excessive  punishments,  as  well  as  cruel 
and  unusual  punishments  that  may  or  may 
not  be  excessive,”  citing  Atkins  v.  Virginia , 
536  U.S.  304  (2002). 

The  Court  reviewed  prior  case  law  de- 
fining the  standard  as  an  evolving  one  that 
“must  change  as  the  basic  mores  of  society 
change.”  The  majority  stated,  “Evolving 
standards  of  decency  must  embrace  and 
express  respect  for  the  dignity  of  the 
person,  and  the  punishment  of  criminals 
must  conform  to  that  rule.”  In  turn,  pun- 
ishment “is  justified  under  one  or  more  of 
three  principal  rationales:  rehabilitation, 
deterrence,  and  retribution.  When  the  law 
punishes  by  death,  it  risks  its  own  sudden 
descent  into  brutality,  transgressing  the 
constitutional  commitment  to  decency 
and  restraint.” 

The  majority  opinion,  authored  by 
Justice  Anthony  Kennedy,  used  this  moral 
guidance  to  conclude  that  “a  death  sen- 
tence for  one  who  raped  but  did  not  kill 
a child,  and  who  did  not  intend  to  assist 
another  in  killing  the  child,  is  unconstitu- 
tional under  the  Eighth  and  Fourteenth 
Amendments.” 

An  acrimonious  dissent  authored  by 
Justice  Alito  disputed  whether  there  was 
either  “a  national  consensus”  or  “evolv- 
ing standards  of  decency”  that  would 
absolutely  bar  the  execution  of  such  an 
offender,  “no  matter  how  sadistic  the 
crime”  or  “how  heinous  the  perpetrator’s 
prior  record  may  be.” 

Admittedly,  child-rape  is  the  most 
reviled  crime  not  only  in  free  society 
but  also  in  prison  - where  it  sometimes 


results  in  a “death  sentence”  imposed  by 
other  prisoners.  Whatever  the  “evolving 
standards  of  decency”  may  be,  a likely 
byproduct  of  the  ruling  in  this  case  is 
that  states  will  react  by  enacting  tougher 
non-capital  penalties  for  such  heinous 
crimes.  Prior  to  this  ruling  several  states 
had  enacted  the  death  penalty  for  child 
rape  offenses.  See:  Louisiana  v.  Kennedy , 
128  S.Ct.  2641  (2008). 

Following  the  Supreme  Court’s  rul- 
ing, attorneys  noted  that  none  of  the 
parties  in  the  case,  nor  the  Court  itself,  had 
addressed  the  fact  that  the  death  penalty 
could  be  imposed  in  rape  cases  under 
the  Uniform  Code  of  Military  Justice  - 
which  was  a factor  that  should  have  been 
considered  in  the  “national  consensus” 


analysis.  Perhaps  because  no  one,  not  even 
the  government,  considers  military  law  to 
be  determinative  of  anything. 

On  October  1,  2008  the  Supreme 
Court  denied  a petition  for  rehearing,  and 
ordered  only  that  a footnote  be  added  to 
the  original  ruling  relative  to  the  penalty 
for  rape  under  military  law.  See:  Kennedy 
v.  Louisiana , Case  No.  07-343  (U.S.Supr. 
Ct.);  2008  WL  4414670.  FI 
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Crack  Cocaine  Offenders  Denied  Representation 
for  Sentence  Reductions 

by  Brandon  Sample 


In  the  wake  of  the  U.S.  Sentencing 
Commission’s  decision  to  reduce 
penalties  for  federal  crack  cocaine  offens- 
es, and  to  make  those  changes  retroactive 
effective  March  3,  2008,  crack  offenders 
are  being  forced  to  go  it  alone  in  their  ef- 
forts to  obtain  sentence  reductions. 

For  nearly  20  years  criminal  justice 
advocates  have  argued  that  sentences  for 
crack  cocaine  offenses  were  too  harsh  in 
comparison  with  crimes  involving  pow- 
der cocaine.  The  100-to-l  statutory  ratio 
between  power  and  crack  cocaine  that 
results  in  disparate  sentences  for  crack 
offenders  has  been  hotly  debated,  includ- 
ing the  racial  element:  Over  80  percent  of 
federal  prisoners  serving  time  for  selling 
crack  are  black. 

In  November  2007,  following  a six- 
month  Congressional  review  period, 
the  U.S.  Sentencing  Commission  put  a 
band-aid  on  the  problem  by  marginally 
reducing  the  penalties  for  crack  cocaine- 
related  crimes.  Mandatory  minimums 
based  on  the  amount  of  drugs  involved  in 
an  offense  did  not  change,  however.  The 
Commission  noted  that  “Only  Congress 
can  provide  a comprehensive  solution 
to  a fundamental  unfairness  in  Federal 
sentencing  policy.” 

Although  almost  20,000  offenders 
are  expected  to  benefit  from  the  change 
in  crack  offense  penalties,  the  number  will 
likely  be  much  smaller  since  many  federal 
courts  have  refused  to  provide  counsel  for 
defendants  seeking  sentence  reductions. 

“We’re  being  left  to  fend  for  our- 
selves,” said  Eyvonne  Garrett,  a prisoner 
in  Fort  Worth,  Texas  who  was  denied  an 
attorney  and  a reduced  sentence.  “With- 
out an  attorney,  we  don’t  have  a voice.” 
Or  a chance,  in  many  cases. 

The  constitutional  right  to  an  attor- 
ney does  not  extend  to  proceedings  under 
18  U.S.C.  § 3582(c)(2),  the  mechanism 
prisoners  must  use  to  obtain  a lower 
sentence  based  on  the  crack  cocaine  sen- 
tencing change.  Nevertheless,  courts  have 
the  authority  under  the  Criminal  Justice 
Act,  18  U.S.C.  § 3006A,  to  appoint  counsel 
for  offenders  seeking  a reduced  sentence. 
The  only  prerequisites  are  indigence  and 
a finding  that  appointment  of  counsel 
would  be  “in  the  interests  of  justice.” 
Some  federal  judges,  though,  seem 


to  think  it’s  “in  the  interests  of  justice”  to 
deny  prisoners  legal  representation.  Sam 
Cummings,  a U.S.  District  Court  Judge  in 
Lubbock,  Texas,  for  example,  has  refused 
to  appoint  counsel  in  crack  sentence  re- 
duction cases  brought  before  his  court. 
Garrett’s  was  one  of  those  cases.  Cum- 
mings denied  her  request  for  a reduced 
sentence  after  federal  prosecutors  filed  a 
24-page  opposition  to  her  motion.  “I  was 
shocked,”  Garrett  said.  “I  thought  I had 
done  everything  I was  supposed  to  do.” 

The  importance  of  counsel  in  cases 
like  Garrett’s  was  emphasized  by  Jason 
Hawkins,  an  assistant  federal  public  de- 
fender in  Dallas.  “Not  appointing  counsel 
allows  the  government  to  run  over  people 
as  if  they’re  mere  speed  bumps  in  this  pro- 
cess,” he  said.  “A  litigant  with  very  little 
schooling  is  not  going  to  be  able  to  go  up 
against  a career  prosecutor  who  is  filing 
24-page  briefs  on  this  issue.” 

There  are  success  stories,  however, 
such  as  Anthea  Harris.  She  had  been 
present  at  a 1997  crack  cocaine  drug  deal 


6 6 O nitch”  - the  word  is  one  of  the 
k3most  loaded  in  the  English 
language.  To  the  law  enforcement  com- 
munity it  means  a bad  guy  gone  good: 
someone  who  forsakes  the  mobster’s  code 
of  silence,  informs  on  his  confederates  and 
cooperates  with  the  cops.  To  those  on  the 
losing  end  of  the  deal,  a snitch  is  a traitor, 
a backstabber,  a villain. 

These  are  the  classic  interpretations 
of  snitching.  However,  as  Ethan  Brown 
demonstrates  in  his  study  of  modern 
snitchery,  these  notions  are  now  - to 
borrow  a term  from  former  US  Attorney 
General,  Alberto  Gonzales  - “quaint.” 

Over  the  last  two  and  one-half  de- 
cades, testimony  from  snitches  has  evolved 
from  being  the  weapon  of  last  resort  in 
high-profile  racketeering  and  murder 
cases  to  being  a freely  traded  commodity 
in  what  could  be  called  the  trafficking  of 


conducted  by  her  husband,  and  was  sen- 
tenced to  over  15  years  on  a conspiracy 
charge.  She  served  almost  1 1 years  before 
being  released  from  the  Coleman  Fed- 
eral Correctional  Complex  near  Orlando, 
Florida  as  a result  of  the  U.S.  Sentencing 
Commission’s  decision  to  reduce  penalties 
for  crack  offenses. 

In  cases  where  counsel  has  been  ap- 
pointed, the  process  has  “been  running 
very  smoothly,”  stated  Felicia  Sarner,  a su- 
pervising assistant  federal  public  defender 
in  Philadelphia.  According  to  one  news 
report,  76  percent  of  sentence  reductions 
for  crack  offenders  have  been  granted  by 
federal  courts  nationwide. 

Judges  like  Cummings  should  take 
note  and  reconsider  whether  the  denial 
of  counsel  for  prisoners  who  are  eligible 
for  sentence  reductions  is  really  “in  the 
interests  of  justice.”  P 

Sources:  McClatchy  Newspapers,  U.S. 
Sentencing  Comm.  News  Release,  Sun 
Sentinel 


justice.  Informant  testimony,  both  volun- 
tary and  coerced,  has  proliferated  in  state 
and  federal  courtrooms,  and  prosecutors 
and  cops  now  rely  on  it  routinely  in  many 
cases,  and  exclusively  in  some,  rewarding 
snitches  liberally  with  “get-out-jail-free” 
cards,  cash,  or  even  drugs.  The  result,  as 
Brown’s  book  demonstrates,  is  not  just 
the  subversion  of  justice  on  a grand  scale, 
but  the  increasing  endangerment  of  the 
public  as  well. 

Central  to  the  snitching  phenomenon 
is  the  “5K”  motion  (a  reference  to  the  US 
Sentencing  Guidelines),  under  which  a wit- 
ness who  provides  “substantial  assistance” 
to  prosecutors  can  receive  time  off  a sen- 
tence or  even  avoid  prosecution  altogether. 
Also  central  is  the  American  public’s  ex- 
aggerated fear  of  crime,  especially  crime 
involving  drugs  or  gangsta  rap. 

With  the  advent  of  the  Reagan  era 
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came  draconian  new  penalties  and  man- 
datory sentencing  requirements  for  a wide 
range  of  crimes  - particularly  drug  crimes. 
Faced  with  the  possibility  of  decades  in 
prison,  even  for  minor  offenses,  criminal 
suspects  suddenly  had  a new  incentive 
to  cooperate  with  prosecutors.  For  their 
part,  prosecutors,  with  long  backlogs  of 
cases  and  quotas  of  convictions  to  deliver, 
faced  an  equally  compelling  need  to  find 
people  willing  to  snitch.  Unsurprisingly, 
the  people  with  the  fewest  scruples  about 
falsely  accusing  others,  or  the  greatest  fear 
of  doing  time  themselves,  began  rushing 
forward,  into  the  waiting  arms  of  prosecu- 
tors. The  results  were  predictable. 

Brown  profiles  a handful  of  illus- 
trative cases  - ranging  from  penny  ante 
inner-city  crack  dealers  to  suburban  Ec- 
stasy users  selling  a little  product  on  the 
side  - where  prosecutors  have  used  the 
threat  of  decades  of  hard  time  in  prison 
to  coerce  suspects  into  naming  names 
and  testifying  against  alleged  kingpins.  In 
theory,  this  makes  sense:  use  the  small  fish 
to  catch  the  big  ones.  In  reality,  it  has  been 
a disastrous  failure.  The  small  fish  - many 
of  them  actually  innocent  of  the  crimes 
of  which  they’re  accused  but  unwilling 
to  take  their  chances  with  a hostile  judge 
or  jury  - nearly  always  cave  in,  naming 
names  and  signing  “statements”  prepared 
for  them  by  prosecutors.  Usually,  the  only 
names  these  small  fish  can  provide  are 
those  of  other  small  fish,  not  kingpins,  and 
the  testimony  they  provide  against  others 
is  equally  bogus,  which  is  hardly  surpris- 
ing, considering  that  this  testimony  has 
been  procured  under  extreme  duress. 

In  most  cases  the  snitching  system 
doesn’t  make  the  streets  any  safer;  it 
just  results  in  one  innocent  person  or 
small-time  offender  swapping  places  with 


another.  In  some  cases,  however,  a danger- 
ous but  “helpful”  criminal,  one  who  has 
nothing  to  lose  by  lying,  may,  as  a result 
of  snitching,  be  set  free  to  commit  new, 
more  vicious  crimes,  as  Brown  details  in 
his  chapter  on  “Killer  Cooperators.” 

Among  other  things.  Snitch  is  a study 
in  human  psychology  and  the  lengths  to 
which  a person  will  go  to  save  himself 
from  prison  time.  In  that  sense  it  is  a study 
of  the  individual  under  pressure.  In  the 
larger  sense,  though,  it  is  an  examination 
of  the  justice  system  itself  under  pressure, 


as  that  system  struggles  to  balance  the 
rights  of  the  accused  against  the  political 
and  social  imperatives  of  the  hysterically 
“tough-on-crime”  era  in  which  we  live. 

Snitch  reads  variously  like  a police 
blotter,  a legal  textbook,  and  a tabloid 
expose.  In  some  cases  snitching  plays  out 
like  drama,  in  others  like  farce. 

Mostly,  though,  it’s  a tragedy. 
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Pre-Release  Jail- Abuse  Questionnaires  Said  to  Pressure  Prisoners 


Civil  rights  advocates  and  at- 
torneys have  raised  concerns 
over  a recent  policy  implemented  by  the 
Sacramento  County,  California  jail  sys- 
tem whereby  prisoners  are  asked  to  sign 
a “screening  form”  prior  to  release  that 
inquires  whether  they  were  mistreated 
during  their  incarceration.  The  pre-release 
form  is  purportedly  part  of  a strategy  to 
improve  jail  operations.  However,  some 
prisoners  who  were  interviewed  said  they 
felt  pressured  to  complete  the  form  in  a 
non-adversarial  way  so  they  would  not 
jeopardize  or  delay  their  release. 

Michael  Risher,  staff  attorney  for 
the  ACLU  of  Northern  California,  noted 
that  “someone  who’s  about  to  be  released 
has  an  enormous  incentive  not  to  delay 
that  release  for  even  a second.”  While  a 
pre-release  survey  might  have  benefits, 
the  potential  coercive  effect  would  dis- 
tort the  results  so  as  to  make  its  value 
questionable. 

The  Sheriff’s  office  feels  the  potential 
benefits  outweigh  these  concerns,  as  the 
pre-release  forms  bring  problems  to  their 
attention  at  an  earlier  time  (albeit  at  the 
end  of,  not  during,  a prisoner’s  jail  stay). 
Admittedly  the  Sacramento  jail  needs 
such  input,  based  on  past  problems.  Due 
to  excessive  force  claims  in  2005,  the 
county  instigated  the  survey  in  2006  as  a 
preemptive  measure  against  lawsuits. 

The  form  asks  whether  prisoners 
have  suffered  injuries  or  inadequate 
medical  treatment.  However,  if  they  an- 
swer “yes”  regarding  injuries,  they  must 
first  be  seen  by  a doctor  or  nurse  prior  to 
release,  resulting  in  a delay.  If  they  have  a 
complaint  about  medical  treatment  they 
are  routed  to  a supervisor.  The  forms 
are  filled  out  by  jail  staff,  who  ask  the 
prisoners  questions  and  then  request  that 
they  sign  the  completed  form  (which  is 
optional).  But  even  if  they  do  not  sign, 
they  are  released. 

Sheriff’s  Captain  Scott  Jones  said  he 
viewed  the  forms  as  a way  prisoners  could 
provide  feedback,  and  as  a means  for  jail 
staff  to  correct  and  improve  their  services. 
More  to  the  point,  the  pre-release  survey 
could  also  help  reduce  lawsuits.  In  fact,  the 
number  of  abuse  complaints  involving  the 
Sacramento  County  Jail  dropped  by  half 
(to  six)  between  2006  and  2007. 

A skeptical  Justice  Reform  Coalition 
director,  Rev.  Ashiya  Odeye,  noted  that 
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nowhere  on  the  form  does  it  say  the  survey 
is  optional  - which  it  is.  More  telling  is  a 
report  from  Sacramento  civil  rights  attor- 
ney Mark  Merin,  who  said  a pre-release 
form  was  used  against  one  of  his  clients 
in  a recent  arbitration  hearing.  His  client 
had  not  listed  on  the  form  the  complaints 
she  raised  following  her  release  from  jail. 

Merin  noted  the  state  of  mind  of 
a prisoner  seeking  his  or  her  freedom: 
“[They]  don’t  know  what  their  rights  are  in 
jail. ...  They  think  what  happens  to  them  is 
just  standard  procedure.  What  they  want 
to  do  is  get  out.” 

Patrick  Benko,  24,  a college  student, 
spent  10  hours  at  the  Sacramento  County 
Jail  after  an  arrest  for  suspicion  of  intoxi- 
cation. He  said  deputies  yelled  at  him  and 
told  him  he  had  no  rights.  He  also  was  not 
fed.  Then,  jail  officers  allegedly  told  him 
he  could  not  leave  if  he  didn’t  sign  the  pre- 


A teenager  incarcerated  at  a Kings 
County,  California  boot  camp 
sustained  permanent  brain  damage  after 
he  attempted  suicide.  His  father  then 
sued  the  county  for  negligence  in  failing 
to  properly  train  their  juvenile  hall  and 
boot  camp  employees,  and  was  awarded 
$4.6  million  by  a Superior  Court  jury  on 
March  26,  2008. 

Christian  Rodriguez,  19,  was  sent 
to  the  juvenile  program  after  stealing 
his  parents’  car  and  being  involved  in 
a hit-  and-run  accident.  He  was  writ- 
ing his  girlfriend  every  day,  but  became 
despondent  when  she  stopped  writing 
back.  Eleven  days  later,  on  February  2, 
2004,  Rodriguez  attempted  to  hang  him- 
self in  the  boot  camp  bathroom.  After 
he  was  eventually  discovered  he  spent  a 
month  in  the  hospital;  he  was  deemed 
severely  brain  damaged  and  confined  to  a 
wheelchair  with  the  mental  capacity  of  a 
three-year-old.  He  can  no  longer  care  for 
himself  or  talk. 

Following  a three-week  trial,  a jury 
found  Kings  County  and  three  probation 
officials  negligent  in  the  prevention  and 
response  to  Rodriguez’s  suicide  attempt. 
Specifically,  they  found  boot  camp  Di- 


release form.  “I  signed  the  form  because  I 
wanted  to  go  home,”  he  said. 

Dianne  Fairl,  after  serving  a short 
stint  for  drunk  driving,  remembered  see- 
ing jail  prisoners  being  treated  roughly. 
But  she  did  not  note  that  on  the  form. 
“It’s  a pressured  situation,  it’s  a no-win 
situation.  No  one  wants  any  trouble  be- 
cause everyone  wants  to  get  the  heck  out 
of  there,”  she  stated. 

It  appears  that  a well-intentioned 
effort  to  improve  bureaucratic  services 
by  adding  a pre-release  step  to  the  incar- 
ceration process  may  in  fact  be  stifling 
the  desired  response  to  complaints  about 
Sacramento’s  jail  system.  Then  again,  if 
the  actual  intent  is  to  reduce  potential 
litigation,  the  “screening  form”  policy  may 
be  a resounding  success.  FJ 

Source:  Sacramento  Bee 


rector  Michael  Torres  45%  liable,  while 
Probation  Chief  Dorothy  Vandenberg  was 
20%  liable.  Kings  County  and  probation 
officer  Abraham  Hernandez  shared  35% 
liability. 

The  jurors  took  only  one  day  to  deter- 
mine the  damage  award,  which  included 
$160,000  in  punitive  damages.  The  bal- 
ance of  the  $4.6  million  award  covered 
medical  care  and  loss  of  future  income. 
Rodriguez’s  attorney  had  argued  for  $9.8 
million  while  defense  counsel  suggested 
$3.5  million.  Rodriguez  was  represented 
by  Fresno  attorney  Bob  Patch.  See:  Ro- 
driguez v.  County  of  Kings , Kings  County 
Superior  Court,  Case  No.  05-C-0013. 

Despite  the  large  jury  award,  county 
officials  said  there  would  be  no  changes  at 
the  boot  camp  related  to  suicide  preven- 
tion policies.  “Our  defense  is  that  we  have 
adequate  policies  and  procedures”  stated 
County  Administrative  Officer  Farry 
Spikes.  “I  don’t  really  want  to  give  any 
indication  that  we  would  do  something 
that’s  not  consistent  with  what  our  defense 
was.”  FJ 

Additional  sources:  Hanford  Sentinel, 
Fresno  Bee 
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Former  Illinois  Prison  Watchdog  Group  Executive 
Acquitted  of  Bribing  Prison  Officials 


On  May  7,  2008,  a federal  judge 
acquitted  Michael  J.  Mahoney, 
former  executive  director  of  a prison 
watchdog  organization,  of  involvement 
in  the  payment  of  $20,000  in  bribes  to 
former  Illinois  Department  of  Correc- 
tions director  Donald  Snyder. 

The  bribes  were  allegedly  paid  to 
Snyder  from  1999  to  2002  in  exchange  for 
his  directing  state  contracts  to  vendors 
represented  by  Mahoney.  The  vendors 
received  millions  of  dollars  in  overpay- 
ments from  the  contracts.  Snyder  and 
former  Cook  County  Undersheriff  John 
Robinson,  a former  business  partner  of 
Mahoney’s  and  the  alleged  bagman  in 
the  bribery  scheme,  pleaded  guilty  and 

Hawaii  Prisoner 

A Hawaii  State  Court  has  awarded 
a prisoner$20,000  for  injuries 
incurred  in  a negligence  claim  stemming 
from  a slip  and  fall,  incident.  While  impris- 
oned at  the  Halawa  High  Security  Facility 
on  January  26, 2006,  Joseph  Sampiao  was 
walking  down  the  smooth  concrete  walk- 
way to  the  shower  in  his  quad. 

As  he  was  about  to  turn  into  the 
shower  area,  he  slipped  and  fell  in  water 
on  the  floor.  There  was  no  shower  curtain 
and  there  was  a leak  in  the  shower  wall, 
which  allowed  water  to  escape/leak  onto 
the  walkway.  Hanging  on  the  wall  were 
two  floor  mats. 

At  the  four  day  trial,  Sampiao  pre- 
sented the  testimony  of  an  expert  who 
performed  a coefficient  of  friction  on 
the  concrete  floor  and  adjacent  tile,  find- 
ing it  was  well  below  the  safe  standard. 


testified  against  Mahoney.  [See:  PLN, 
Dec.  2007,  p.40]. 

U.S.  District  Court  Judge  James  B. 
Zagel  noted  that  it  was  “difficult  to  defend 
Mahoney,  at  least  on  moral  grounds”  for 
his  “use  of  influence  in  lobbying”  while 
he  served  as  director  of  the  John  Howard 
Association,  a prison  reform  group.  How- 
ever, the  judge  noted  that  “his  counsel 
made  no  attempt  to  whitewash  that  part 
of  his  conduct.” 

Zagel  said  the  evidence  showed  at 
most  that  Mahoney  suspected  Robinson 
of  engaging  in  bribery  but  did  nothing 
about  it.  “I  don’t  think  the  law  would 
require  him  to  refuse  consulting  fees  just 
because  he  knew  it  was  possible  someone 

Awarded  $20,000  in  Slip 

The  court  found  that  not  only  was  the 
floor  unsafe  when  wet,  but  the  condition 
had  been  brought  to  the  attention  of  the 
administrative  guard.  In  addition,  there 
were  prior  slip  and  falls  in  the  same  area 
in  September  2004. 

The  court  held  that  the  constantly  wet 
concrete  and  tile  floor  outside  the  shower 
constituted  an  unreasonable  risk  of  harm 
to  persons  walking  in  the  area.  The  state 
failed  to  fulfill  its  duty  to  take  reasonable 
steps  to  eliminate  or  warn  against  the 
condition  that  knew  of  or  should  have 
known  about. 

Sampiao  was  awarded  $10,000  for 
future  medical  treatment  of  surgery  on 
his  back  and  $10,000  for  general  damages. 
He  was  awarded  $10,880  in  costs.  The 
state  was  also  awarded  costs  of  $7,490.40, 
which  most  likely  occurred  from  the  trial 


else  bribed  a decision-maker,”  stated 
Zagel. 

Zagel  said  he  totally  discounted  Sny- 
der’s testimony  due  to  his  conveniently 
poor  memory,  which  reflected  a reluctance 
to  own  up  to  what  he  had  done.  Zagel  also 
called  Robinson’s  testimony  vague  and 
unconvincing  on  key  issues.  Prosecutors 
unsuccessfully  argued  that  Mahoney  was 
essential  to  the  scheme  because  he,  and  not 
Robinson,  had  the  connections  to  Snyder. 
See:  United  States  v.  Mahoney , U.S.D.C. 
(N.D.  111.),  Case  No.  l:07-cr-00457  (Judg- 
ment of  Acquittal,  May  7,  2008).  P 

Additional  sources:  Chicago  Tribune,  As- 
sociated Press 

and  Fall  Lawsuit 

after  Sampiao  rejected  the  state’s  $35,000 
settlement  offer  prior  to  trial.  See:  Sam- 
piao v.  State  of  Hawaii , Hawaii  State 
Court,  case  No:  060751. 
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Florida  Imposes  Broad  Budget  Cuts,  but  Prison  Officials 
Increase  Pay  Through  Double-Dipping 


While  the  State  of  Florida  has 
to  contend  with  across-the- 
board  budget  cuts  due  to  a financial 
shortfall  caused  by  the  faltering  economy, 
high-ranking  Florida  Department  of  Cor- 
rection (FDOC)  officials  are  padding  their 
pockets  by  drawing  state  retirement  checks 
as  well  as  bi-weekly  paychecks. 

The  recent  economic  downturn 
has  resulted  in  budgetary  problems  for 
Florida,  which  is  primarily  dependent  on 
tourism  to  fill  its  coffers.  Since  the  state 
has  no  personal  income  tax,  it  relies  on 
sales  tax  proceeds  to  fund  government 
operations.  The  decline  in  tax  receipts 
resulted  in  a 10%  reduction  in  all  state 
agency  budgets;  Governor  Charlie  Crist 
vetoed  a record  $459  million  from  the  state 
budget  in  May  2007. 

For  the  FDOC  that  meant  staff  cuts. 
During  the  2007  legislative  session,  prison 
officials  scared  the  public  into  believing 
that  proposed  FDOC  budget  cuts  would 
mean  eliminating  1,800  guard  positions, 
closing  prisons  and  releasing  prisoners 
early.  That  successful  scare  tactic  resulted 
in  less  severe  cuts  and  a reduction  of  only 
331  positions.  The  FDOC  planned  to  cut 
199  probation  officers  and  132  administra- 
tive jobs,  including  a number  of  prison 
chaplains.  No  guards  lost  their  jobs. 

Meanwhile,  more  than  200  FDOC 
employees  who  retired  and  were  then 
rehired  by  the  department  draw  annual 
salaries  while  also  receiving  state  retire- 
ment checks.  For  fiscal  year  2006-07,  those 
employees  received  $1 1.6  million  in  sala- 
ries and  over  $4  million  in  retirement  pay. 
This  “double  dipping”  does  not  sit  well 
with  many  rank  and  file  prison  staff. 

The  majority  of  the  double  dippers  are 
upper-echelon  FDOC  employees,  including 
George  Sapp,  Assistant  Secretary  of  Insti- 
tutions; Ralph  Kiessig,  Deputy  Assistant 
Secretary  of  Administration;  the  Deputy 
of  the  FDOC’s  Inspector  General’s  office; 
six  wardens;  and  several  senior  physicians 
and  health  service  officials. 

At  least  14  of  the  double  dippers 
receive  more  than  $90,000  a year  in  sal- 
ary plus  an  average  of  $43,000  in  annual 
retirement  benefits.  Many  returned  to  the 
same  job  positions  they  left  when  they 
retired.  In  addition  to  maintaining  their 
status  and  retirement  payments,  they 
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continue  to  receive  free  health  and  life 
insurance.  Plus,  they  are  allowed  to  live  in 
bargain-rate  state-owned  housing. 

Rather  than  fill  the  positions  of 
retiring  officials  by  promoting  other 
employees,  FDOC  stated  it  could  not  af- 
ford to  lose  the  expertise  of  the  retirees. 
“I  tried  to  identify  good  strong  leaders 
that  I felt  had  good  ethical  code  and  were 
using  their  experience  well,”  said  former 
FDOC  Secretary  James  R.  McDonough, 
who  took  over  the  department  after  his 
predecessor,  James  V.  Crosby,  Jr.,  was 
indicted  on  federal  charges  for  accepting 
kickbacks  from  private  vendors. 

To  be  fair,  when  he  arrived  Mc- 
Donough was  facing  a system  that  was 
corrupt  from  the  top  down.  [See:  PEN, 
December  2006,  pg  1].  Nearly  half  of 
FDOC’s  12,292  guards  have  less  than 
five  year’s  experience.  Many  are  sons  or 
daughters  of  current  or  former  FDOC 


AU.S.  District  Court  has  held 
that  a decision  by  the  Wisconsin 
Dept,  of  Corrections  (WDOC)  to  ban  a 
prisoner’s  receipt  of  The  New  Abolition- 
ist, an  establishment-critical  newsletter, 
was  an  exaggerated  response  and  thus 
violated  the  prisoner’s  First  Amendment 
rights.  The  court  ordered  the  newsletter  to 
be  delivered  as  injunctive  relief,  and  sug- 
gested the  parties  negotiate  any  damage 
claims  because  a trial  would  not  be  well 
taken,  given  the  apparent  lack  of  physical 
injury  or  economic  loss. 

In  2007,  Lorenzo  Johnson,  incarcer- 
ated at  Waupun  Correctional  Institution, 
subscribed  to  The  New  Abolitionist , a 
newsletter  of  the  Prisoners’  Action  Co- 
alition. The  March  22,  2007  issue  of  that 
publication  was  censored  by  Defendant 
Dane  Westfield,  WDOC’s  security  chief. 

The  issue  included  articles  about  a 
recent  agreement  in  Jones  (El  v.  Schneiter , 
U.S.D.C.,  Case  No.  00-C-421-C  (W.D. 
Wis.)  [regarding  criticism  of  Wisconsin’s 
parole  board],  a critical  letter  to  the 
chair  of  the  parole  board,  a story  about 


employees,  and  this  nepotism  is  com- 
pounded because  many  prison  staff  marry 
other  staff  members  within  the  FDOC. 

Yet  guards  have  argued  that  the  double 
dipping  by  high-ranking  prison  officials 
feeds  “the  good  ole  boy  system”  that 
has  pervaded  FDOC  since  its  beginning. 
“Shifts  are  running  short  and  at  critical 
levels,  while  top  administrators  are  being 
taken  care  of  with  them  receiving  both 
a salary  and  retirement]  check,”  FDOC 
guards  wrote  in  an  unsigned  letter  to  the 
St.  Petersburg  Times.  “The  Department  of 
Corrections  needs  to  save  money  the  safe 
way,  not  the  be  good  to  your  buddy  way.” 

Apparently,  however,  when  high-rank- 
ing prison  officials  are  so  used  to  feeding 
at  the  public  trough,  it’s  hard  for  them  to 
stop  simply  because  they  retire.  P 

Sources:  The  Florida  Times  Union,  St. 
Petersburg  Times 


“Wisconsin’s  Correctional  Future,”  a 
prisoner’s  commentary  on  the  Jones  (El 
settlement,  an  interview  with  a member  of 
the  Wisconsin  Assembly,  prisoners’  views 
on  parole  and  classification  decisions 
in  the  WDOC,  a story  about  Colorado 
prison  labor  replacing  immigrant  labor, 
legal  and  political  updates,  requests  for 
prisoner  art,  and  contact  information  for 
prison  officials,  politicians  and  prisoner 
rights  advocates. 

The  March  22, 2007  issue  was  censored 
because  it  supposedly  was  a threat  to  the 
safety  and  security  of  the  prison.  Westfield 
called  statements  in  the  issue  “inflam- 
matory,” “encouraging]  disrespect”  and 
“encourag[ing]  unrest  and  hopelessness,” 
which  would  cause  prisoners  “to  distrust 
staff  and  act  out”  and  “subvert  [their]  ap- 
preciation of  the  value  of  good  behavior 
and  program  participation  in  furtherance 
of  their  rehabilitation.”  But  Westfield’s  real 
concern  was  that  the  newsletter  dared  to  be 
critical  of  “the  establishment,”  including 
the  WDOC. 

The  court  carefully  reviewed  quoted 
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passages  in  the  censored  issue.  It  found 
that  nowhere  did  the  writers  advocate 
violence.  At  worst,  they  encouraged 
readers  to  contact  community  leaders  to 
make  changes  in  prison  conditions  and 
parole  procedures.  The  district  court  cited 
numerous  U.S.  Supreme  Court  rulings 
upholding  the  right  to  criticize  the  govern- 
ment under  the  First  Amendment,  noting 
that  “criticism  of  government  is  at  the  very 
center  of  the  constitutionally  protected 
area  of  free  discussion.” 

That  this  case  involved  a prisoner 
and  not  a free  world  citizen  did  not  lessen 
the  First  Amendment  protections;  it  only 
changed  the  way  the  violation  was  to  be 
examined.  “Although  the  standards  of 
review  are  different,  the  right  to  dissent  is 
no  less  important  in  the  prison  setting  than 
it  is  in  the  free  world,”  the  court  wrote.  For 
prisoners,  that  standard  was  the  “legitimate 
penological  interest”  test  established  by 
Turner  v.  Safley , 482  U.S.  78,  89  (1987). 

Regarding  Westfield’s  censorship, 
the  court  observed  that  “an  attempt  to 
immunize  oneself  from  public  scrutiny  is 
not  a legitimate  penological  interest.”  In 
this  case  the  commentary  in  the  newsletter 
was  merely  critical  of  Wisconsin  prisons 
and  parole  practices.  Even  if  some  state- 
ments were  “inflammatory,”  they  were  not 
censorable  because  “they  did  not  advocate 
violence  or  any  other  unlawful  activity.” 
While  the  “defendants  may  prefer  that 
[prisoner  advocacy]  activities  not  take 
place,  they  have  no  legitimate  basis  for 
preventing  them.” 

The  district  court  found  that  in  chal- 
lenging the  newsletter’s  alleged  militancy, 
the  defendants  failed  to  cite  even  one 
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precedent  case  where  such  censorship  had 
been  upheld.  Moreover,  the  newsletter  was 
delivered  to  other  WDOC  prisoners  with 
no  apparent  adverse  consequences.  Ac- 
cordingly, the  court  held  the  “defendants 
have  failed  to  show  that  their  censorship 
of  the  newsletter  is  logically  connected 
to  a legitimate  penological  interest  ... 
[and  therefore]  their  decision  was  an 
exaggerated  response  to  those  concerns.” 
Having  failed  the 
first  Turner  factor, 
no  further  analysis 
was  necessary. 

The  district 
court  ordered  the 
WDOC  to  deliver 
the  censored  issue 
of  The  New  Aboli- 
tionist to  Johnson. 

As  for  damages, 
the  court  was  skep- 
tical because  no 
proof  of  injury 
or  economic  loss 
was  apparent,  and 
the  parties  were 
encouraged  to  ne- 
gotiate this  issue 
out  of  court.  The 
case  settled  on  July 
15,2008for$919.08 
plus  payment  of 
$280.92  in  court 
costs  by  the  defen- 
dants. See:  Johnson 
v.  Raemisch , 557 
F. Supp.2d  964 
(W.D.Wis.,  2008). 
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National  Practice 
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Attorney  Marcia  G.  Shein 
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Arizona:  On  September  20,  2008, 
Amado  Martinez,  a guard  at  the  Pinal 
county  jail  was  arrested  and  charged  with 
stealing  money  from  prisoners  booked 
into  the  jail. 

California:  On  July  26, 2007,  governor 
Arnold  Schwarzenegger  issued  a pardon 
for  former  San  Quentin  prison  guard 
Kevin  Martino,  47,  who  was  convicted  in 
2004  of  assaulting  a man  he  thought  had 
attacked  his  girlfriend.  He  had  been  sen- 
tenced to  90  days  in  jail  and  barred  from 
possessing  a firearm  for  ten  years  which 
prevented  him  from  working  as  a prison 
guard.  The  pardon  allows  Martino  to 
resume  work  as  a prison  guard.  This  was 
Schwarzenegger’s  fourth  pardon  since  he 
took  office. 

California:  On  September  19,  2008, 
Michael  Megill,  35,  a cook  at  the  Federal 
Correctional  Institution  in  Herlong,  and 
his  brother  Jeremy,  32,  were  each  sen- 
tenced to  one  year  in  prison  after  pleading 
guilty  to  conspiracy  to  bring  tobacco 
products  into  the  prison  in  exchange  for 
bribes.  Prosecutors  claim  the  brothers 
charged  prisoners  $500  for  each  tobacco 
delivery. 

Colorado:  On  January  15,  2008,  Jes- 
sica Duran  filed  a claim  against  the  Mesa 
County  jail  after  jail  guards  took  nude 
photos  of  herself  which  she  had  sent  her 
husband  who  was  imprisoned  in  the  jail. 
Jail  guards  took  the  photos  and  passed 
them  around  amongst  themselves.  The 
jail  admitted  the  mail  and  pictures  were 
handled  inappropriately  and  that  some 
staff  were  disciplined  but  declined  to  say 
how  they  were  disciplined.  Duran’s  claim 
sought  $100,000  in  damages  for  emotional 
and  mental  distress. 

Delaware:  On  September  12,  2008, 
Taariq  Ah  (AKA  Wendell  Husser),  43,  a 
state  prisoner,  escaped  from  the  privately 
owned  Prisoner  Transportation  Services 
of  America,  while  being  returned  to  Dela- 
ware after  being  housed  for  13  years  in  a 
California  prison.  The  escape  occurred  in 
Philadelphia  International  Airport  while 
he  was  handcuffed  and  shackled  and 
was  not  reported  to  police  for  an  hour. 
He  was  recaptured  on  September  19  by 
US  Marshalls  at  a residence  in  Elkton, 
Maryland. 

Florida:  In  July,  2008,  Lee  County  jail 
guard  Jonathan  Smith  was  fired  from  his 
job  for  accepting  bribes,  in  the  form  of  Jol- 
ly Ranchers  candy,  from  prisoners  David 
Moise  and  Sean  Kesler,  in  exchange  for 
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News  in  Brief: 

not  issuing  disciplinary  infractions  against 
the  prisoners  for  offenses  such  as  having 
an  extra  towel  and  not  wearing  their  jail 
uniforms.  The  bribery  scheme  fell  apart 
when  Smith  refused  to  deal  with  Moise 
who  became  upset  and  duly  complained 
about  the  lack  of  corruption. 

Florida:  On  June  26, 2008,  Enoch  Hall, 
39,  a prisoner  at  the  Tomoka  Correctional 
Institute  was  charged  with  stabbing  and 
killing  prison  guard  Donna  Fitzgerald. 
Hall  was  already  serving  two  life  sentences 
for  sexual  battery  and  kidnapping.  Hall 
was  hiding  in  a prison  industries  work 
shed  when  he  killed  Fitzgerald  using  a 
homemade  knife.  Fitzgerald  is  the  13th 
Florida  prison  guard  to  die  on  the  job 
since  1928.  Hall  reportedly  confessed  the 
murder  to  investigators  and  was  notice- 
ably beaten  and  bruised  at  his  initial  court 
appearance. 

Indiana:  On  January  15, 2008,  Marion 
county  jail  officials  fired  guard  Tucker 
Parker  after  he  “forgot”  about  prisoner 
James  Logan  in  a courtroom  holding  cell 
after  Logan  was  arraigned  on  cocaine 
charges  on  January  1 1 , a Friday.  Logan 
then  spent  the  next  50  hours  in  the  holding 
cell,  which  had  a toilet  and  water  but  no 
food.  Guards  discovered  Logan  in  the  cell 
that  Sunday  and  transported  him  back  to 
the  jail.  Guard  Richard  Edgemont  and  Lt. 
James  Wampler  were  suspended  and  de- 
moted for  failing  to  check  the  area  before 
leaving  their  posts  on  Friday. 

Indiana:  On  June  26,  2008,  Thomas 
Fly,  25,  a cook  employed  by  Aramark  at 
the  Indiana  State  Prison  in  Michigan  City 
was  arrested  after  marijuana  wrapped  in 
plastic  fell  out  of  his  pants  leg  while  he 
was  reporting  to  work.  He  was  charged 
with  attempting  to  traffic  with  a prisoner 
and  possession  of  marijuana. 

Italy:  On  August  23,  2008,  justice 
minister  Angelino  Alfano  announced  new 
rules  against  the  nation’s  570  organized 
crime  prisoners  which  include  a ban  on 
singing.  Prisoner  informants  claimed  that 
imprisoned  mafia  members  communicated 
and  gave  orders  to  each  other  by  singing  in 
their  native  dialects,  such  as  Sicilian  and 
Neapolitan,  which  are  not  understood 
by  most  prison  guards.  Other  measures 
include  a 23  hour  a day  cell  lockdown 
and  restrictions  on  visits  by  family  and 
lawyers.  However,  these  prisoners  can  still 
attend  ice  cream  making  classes  offered  at 
the  prison  in  Milan. 

Morocco:  On  December  7,  2007, 
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an  unidentified  prisoner  member  of  the 
radical  Salafia  Jihadia  being  held  on  “ter- 
rorism” offenses  at  the  maximum  security 
jail  in  Casablanca  smuggled  a female  visi- 
tor out  of  the  visiting  room  and  into  his 
cell  in  a large  plastic  bag  where  they  spent 
six  hours  together  before  being  discovered 
by  guards.  The  prisoner  apparently  con- 
vinced guards  he  had  clothes  in  the  bag. 
Prison  officials  are  investigating  how  the 
event  occurred. 

New  Jersey:  On  September  19,  2008, 
the  New  Jersey  Department  of  Correc- 
tions announced  it  had  accepted  a bid 
of  $806  for  2,000  Tilapia  fish  raised  by 
prisoners  employed  by  prison  industries 
at  the  Bayside  State  Prison.  The  sale 
came  after  the  prison’s  partner  in  the  fish 
program,  Cumberland  County  College, 
discontinued  its  program.  Prison  officials 
did  not  state  the  loss  in  tax  dollars  in 
raising  and  selling  the  fish  or  why  they 
were  not  fed  to  prisoners.  The  winning 
bidder  was  required  to  pick  the  fish  up  in 
a truck  capable  of  transporting  live  fish 
and  forbidden  to  release  them  in  state 
waterways. 

New  York:  On  September  19,  2008, 
Joseph  Frangiosa,  41,  a plumbing  supervi- 
sor at  the  federal  Metropolitan  Detention 
Center  in  Manhattan  was  charged  with 
bribery  for  accepting  a $2,000  from  an 
undercover  FBI  agent  in  exchange  for 
setting  up  unmonitored  phone  calls  and 
smuggling  painkillers  for  a prisoner.  The 
set  up  occurred  after  Frangiosa  allegedly 
told  a prisoner  informant  he  would  pro- 
vide favors  in  exchange  for  bribes. 

Ohio:  On  November  10,  2007,  Fair- 
field  county  jail  guard  William  Skeen, 
34,  was  rehired  as  a jail  guard.  He  had 
been  fired  in  January,  2007,  after  being 
convicted  of  dereliction  of  duty  and 
disorderly  conduct  for  beating  and  chok- 
ing Lee  McKitterick,  a handcuffed  jail 
prisoner.  As  a result  of  the  conviction  he 
was  fined  $200  and  ordered  to  pay  court 
costs.  Arbitrator  Gerald  Chattman  held 
that  the  firing  was  excessive  and  Skeen 
was  entitled  to  back  pay. 

Oklahoma:  On  April  23, 2008,  Jarred 
Yates,  a former  guard  at  the  Sequoyah 
county  jail  was  indicted  by  a federal  grand 
jury  on  civil  rights  charges  stemming  from 
his  2006  beating  of  a jail  prisoner. 

Tennessee:  On  December  2,  2007, 
Bedford  county  jail  guards  Steven  Qualls, 
Jason  Carden  and  Alma  Cantu  were  fired, 
and  another  Jamie  Farris  suspended,  for 
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encouraging  female  jail  prisoners  to  have 
a mock  fashion  show  which  included  a 
bikini  contest  with  the  bikini  fashioned 
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from  a sweat  shirt. The  guards  made  led 
remarks  over  jail  intercoms  while  observ- 
ing the  event  on  jail  security  cameras  and 
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Romance  with  Jail 


Once  described  as  the  most- watched 
prisoner  in  Texas,  Wesley  Wayne 
Miller  has  managed  to  make  the  news 
again.  Miller,  45,  is  the  state’s  first  prisoner 
to  be  committed  under  the  Sexually  Violent 
Predator  Program.  He  was  convicted  of 
murder  in  1982  and  was  suspected  of  sev- 
eral rapes.  Two  years  after  his  conviction 
Miller  pleaded  guilty  to  a separate  charge 
of  burglary  with  intent  to  commit  rape. 

In  1997,  Miller  was  released  on 
mandatory  supervision,  a Texas  law  that 
requires  release  after  a specific  amount  of 
time  is  served,  but  was  returned  to  prison 
after  he  refused  to  adhere  to  sex  offender 
therapeutic  requirements  which  included 


ACLU National  Prison  Project 

Handles  state  and  federal  conditions  of  con- 
finement claims  affecting  large  numbers  of 
prisoners,  as  well  as  sexual  assaults  against 
prisoners.  Publishes  the  bi-annual  NPP  Journal 
and  the  online  Prisoners’ Assistance  Directory. 
Contact:  ACLU  NPP,  915  15th  St.  NW,  7th  FI., 
Washington,  DC  20005  (202)  393-4930.  www. 
aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International, 
5 Penn  Plaza,  New  York  NY  10001  (212)  807- 
8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  - contact  them  if  you  are  not 
receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact: 
CHJ,  8235  Santa  Monica  Blvd.  #214,  West 
Hollywood,  CA  90046.  HIV  Hotline:  323-822- 
3838  (collect  calls  from  prisoners  OK),  www. 
healthjustice.net 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  incarceration. 
Provides  resources  in  three  areas:  education, 
family  reunification,  and  services  for  incarcer- 
ated parents  and  their  children.  Contact:  CCIP, 
P.O.  Box  41-286,  Eagle  Rock,  CA  90041  (626) 
449-2470.  www.e-ccip.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers 
in  prison,  etc.  Contact:  F&CN,  93  Old  York 
Road,  Suite  1 #510,  Jenkintown,  PA  19046 
(215)  576-1110.  www.fcnetwork.org 


Guard  Lands  Sex  Offender  Back  in  Prison 


by  Gary  Hunter 

wearing  an  ankle  monitor  and  carrying  a 
global  positioning  satellite  (GPS)  device. 

Miller  was  again  released  on  manda- 
tory supervision  in  March  2007,  but  a state 
law  passed  in  1999,  which  was  amended 
in  2006  to  include  offenders  like  Miller, 
required  him  to  live  at  a residence  with 
intensive  supervision.  He  was  first  sent  to  a 
Fort  Worth  facility  and  eventually  became 
a permanent  resident  of  the  Cold  Springs 
jail.  That’s  where  he  was  arrested  on  May 
13,  2008  after  it  was  discovered  he  had 
established  a romantic  relationship  with 
a Tarrant  County  jail  guard. 

Under  the  terms  of  his  release,  Miller 
was  not  allowed  to  have  contact  with  anyone 


not  previously  approved  by  his  case  manager. 
Miller  admitted  in  an  affidavit  that  he  and  the 
2 1 -year-old  guard  had  pursued  a romantic  re- 
lationship since  March  2008,  and  that  he  had 
called  her  on  her  personal  cell  phone.  He  was 
charged  with  violating  a civil  commitment 
requirement,  a third-degree  felony. 

Due  to  his  previous  criminal  record 
Miller  now  faces  the  possibility  of  life  in 
prison  if  convicted.  The  guard,  who  was 
not  identified,  was  suspended  until  the 
jail’s  internal  affairs  department  com- 
pletes its  investigation. 

Sources:  Houston  Chronicle,  Dallas  Morn- 
ing News 


Other  Resources 

FAMM-gram 

Quarterly  magazine  of  FAMM  (Families  Against 
Mandatory  Minimums),  which  includes  info 
about  injustices  resulting  from  mandatory  mini- 
mum laws  with  an  emphasis  on  federal  laws.  $10 
yr  for  prisoners.  Contact:  FAMM,  1612  K Street 
NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

Florida  Prison  Legal  Perspectives 

A bi-monthly  newsletter  that  includes  court 
rulings,  administrative  developments  and  news 
related  to  the  Florida  DOC.  $10  yr  prisoners,  $15 
yr  individuals,  $30  yr  professionals.  Contact: 
FPLP,  P.O.  Box  1069,  Marion,  NC  28752.  www. 
floriaprisons.net 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues. 
Contact:  The  Fortune  Society,  29-76  Northern 
Blvd.,  Long  Island  City,  NY  11101  (212)  691- 
7554.  www.fortunesociety.org 

Gay  & Lesbian  Prisoner  Project 

Provide  limited  pen  pal  services  and  information 
for  GLBT  prisoners,  and  publishes  Gay  Commu- 
nity News  several  times  a year,  free  to  lesbian  and 
gay  prisoners.  Volunteer-run  with  limited  services. 
G&LPP,  P.O.  Box  1481,  Boston,  MA  02117 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are 
at  the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  100  Fifth  Avenue, 
3rd  FI.,  New  York,  NY  10011  (212)  364-5340. 
www.innocenceproj ect.org 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrong- 


ful convictions,  and  how  and  why  they  occur. 
Six  issues:  $10  for  prisoners,  $20  all  others,  $3 
for  sample  issue  or  a first  class  stamp  for  more 
info.  Contact:  Justice  Denied,  P.O.  Box  68911, 
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2310,  National  Capitol  Station,  Washington, 

DC  20013  (202)  789-2126.  www.curenational. 
org 

November  Coalition 
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The  Prisoner's 
Guide  to  Survival: 

The  most  comprehensive  and 
current  legal  assistance 
manual  available  to  prisoners, 
covering  post-conviction  relief 
and  prisoners'  civil  rights. 


"Can  I challenge  my  conviction  or 
sentence  and  win?" 

"What  are  my  rights  as  a prisoner 
and  how  can  I protect  them?" 

THE  PRISONER'S  GUIDE  to  SURVIVAL  helps  answer  these  two  most  important 
questions  facing  every  man  and  woman  imprisoned  in  the  United  States. 

No  matter  what  your  legal  or  educational  background,  The  Prisoner's  Guide  to 
Survival  wiLL  help  you  Learn  how  to  research  the  Law,  study  your  rights,  deter- 
mine your  Legal  options,  and  take  the  necessary  steps  to  protect  your  rights 
or  challenge  an  illegaL  conviction  or  sentence. 

Complex  issues  are  explained  in  plain  language  so  that  even  if  you  don't 
have  an  attorney  you  can  make  an  informed  decision  regarding  your  Legal 
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Use  of  Questionable  “Lie  Detectors”  by 
Law  Enforcement  Expands  Nationwide 


In  the  aftermath  of  the  Sept.  11, 
2001  terrorist  attacks,  law  enforce- 
ment and  other  government  agencies 
implemented  new  practices  to  obtain 
information  from  suspects  during  inves- 
tigations and  interrogations.  The  use  of 
torture  and  torture-like  techniques  to 
extract  information  from  suspected  ter- 
rorists and  “enemy  combatants”  has  been 
widely  publicized  in  the  mainstream  me- 
dia. Less  well  known  is  the  government’s 
use  of  so-called  he  detectors  as  routine 
interrogation  tools  in  our  nation’s  criminal 
justice  system. 

Generally,  two  types  of  devices  are 
used  as  he  detectors  - polygraphs  and 
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voice  analyzer  systems.  Polygraphs  are 
more  familiar;  they  use  sensors  on  the 
fingers,  hands,  arms,  chest  and  abdomen 
to  measure  as  many  as  21  stress  indica- 
tors such  as  sweating,  breath  rate,  blood 
pressure  and  heart  rate.  These  indicators 
are  graphed  and  interpreted  by  a trained 
examiner  who  then  purports  to  determine 
whether  the  person  being  questioned  is 
telling  the  truth  or  being  deceptive.  Voice 
analyzers  are  usually  computer-based 
programs  that  purport  to  measure  stress 
levels  in  a person’s  voice. 

The  big  he  about  he  detectors  is  that 
they  can  detect  lies.  At  most  they  measure 
stress.  Studies  have  generally  shown  that 
polygraphs  can  successfully  measure  stress 
levels;  however,  they  do  not  differentiate 
stress  due  to  the  testing  itself  from  de- 
ceptive or  untruthful  responses.  Dr.  Ken 
Alder,  author  of  The  Lie  Detectors:  The 
History  of  an  American  Obsession  (Free 
Press  2007),  calls  the  practice  of  measur- 
ing physiological  responses  to  detect  lies 
“a  farce.” 

In  1988,  Congress  passed  the  Employ- 
ee Polygraph  Protection  Act  (29  U.S.C.  § 
22),  which  prohibits  private  employers 
from  using  polygraphs  for  pre-employ- 
ment screening  and  during  the  course  of 
employment.  Employers  are  still  allowed 
to  use  polygraphs  to  investigate  workers 
suspected  of  wrongdoing.  The  law  does 
not  apply  to  state,  local  or  federal  agen- 
cies - including  the  military  - or  to  certain 
security-sensitive  industries. 

Polygraphs  are  not  admissible  as 
evidence  in  criminal  prosecutions  in  most 
states  or  in  federal  court,  though  test  re- 
sults can  be  introduced  by  stipulation  or  at 


the  discretion  of  the  court  in  some  cases. 
The  use  of  polygraph  results  in  court  is 
governed  by  the  Daubert  standard,  which 
requires  that  scientific  evidence  must  be 
both  relevant  and  reliable.  See:  Daubert 
v.  Merrell  Dow  Pharmaceuticals , 509  U.S. 
579  (1993).  It  is  the  “reliable”  part  that  has 
proven  problematic  for  polygraph  tests. 

In  1998  the  Supreme  Court  held,  “To 
this  day,  the  scientific  community  remains 
extremely  polarized  about  the  reliability 
of  polygraph  techniques.  Some  studies 
have  concluded  that  polygraph  tests  over- 
all are  accurate  and  reliable  ...  others  have 
found  that  polygraph  tests  assess  truth- 
fulness significantly  less  accurately.”  The 
Supreme  Court  upheld  the  Air  Force  Code 
of  Criminal  Procedure’s  blanket  exclusion 
of  polygraph  evidence  against  a defendant 
who  wanted  to  use  the  government’s  test 
results  to  bolster  his  claims  of  innocence 
regarding  drug  use.  See:  United  States  v. 
Scheffer , 523  U.S.  303, 118  S.Ct.  1261, 140 
L.Ed.2d  413  (1998). 

The  National  Academy  of  Sciences 
reviewed  polygraph  research  studies  in 
2003  and  determined  that  most  of  the  re- 
search was  unreliable  and  unscientific.  The 
reviewers  concluded  there  was  “no  direct 
scientific  evidence  assessing  the  value  of 
the  polygraph  as  a deterrent,  as  a way  to 
elicit  admissions  and  confessions,  or  as  a 
means  of  supporting  public  confidence.” 

A study  conducted  by  the  British 
Psychological  Society  in  2005  found 
that  polygraph  examiners  classified  up 
to  17  percent  of  guilty  subjects  as  inno- 
cent and  up  to  47  percent  of  innocent 
subjects  as  guilty.  Noting  that  subjects 
who  tell  the  truth  may  exhibit  the  same 
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stress  indicators  as  deceptive  subjects, 
the  Society  warned  against  using  poly- 
graphs as  a means  to  detect  guilt.  The 
reasons  given  for  stress  in  innocent 
subjects  include  a fear  of  not  being  be- 
lieved, being  upset  about  the  phrasing 
of  test  questions,  and  concerns  about 
the  underlying  crime  for  which  they  are 
being  questioned  (and  implicitly  accused 
of  committing). 

The  Society  also  warned  that  guilty 
subjects  can  suppress  their  physiological 
reactions  to  questions  using  a variety  of 
techniques  such  as  meditating,  drug  use, 
or  causing  certain  physiological  responses 
during  the  control  questions  used  to 
establish  a subject’s  baseline,  which  can 
distort  the  polygraph  results.  In  fact, 
professional  spies,  guerrillas  and  others 
who  may  be  subjected  to  polygraph  testing 
in  the  course  of  their  activities  regularly 
receive  training  in  doing  just  this:  fooling 
the  polygraph. 

Some  law  enforcement  officers  are 
specifically  trained  to  beat  lie  detector 
tests.  According  to  an  October  30,  2008 
Associated  Press  article,  undercover  ATF 
agents  were  able  to  infiltrate  the  Mongols 
motorcycle  gang  despite  being  subjected 
to  polygraphs  conducted  by  a private  in- 
vestigator hired  by  cautious  gang  leaders. 
The  resulting  federal  investigation  led  to 
64  arrests  in  multiple  states.  “Our  guys  are 
highly  trained,  and  they  were  pretty  much 
hand-selected  to  do  this  mission  and  for 
their  ability  to  think  fast  under  pressure 
and  beat  the  box  [polygraph],”  said  ATF 
agent  John  Torres. 

Regardless,  polygraph  proponents 
claim  that  the  tests  accurately  detect  lies 
about  90  percent  of  the  time  if  a qualified 
examiner  is  used  and  the  polygraph  is 
competently  performed.  They  argue  that 
problems  result  from  poor  examiners, 
not  a fundamental  flaw  in  the  polygraph 
process  itself. 

“We’d  like  the  accuracy  rate  to  be 
better,”  acknowledged  Donald  Krapohl, 
special  assistant  to  the  director  of  the 
Defense  Academy  for  Credibility  As- 
sessment (DACA,  formerly  the  Dept, 
of  Defense  Polygraph  Institute),  the 
government  agency  that  oversees  federal 
polygraph  examiners.  “But  it  is  simply 
the  best  we  have.”  Supporters  and  critics 
both  agree  that  the  quality  of  the  exam- 
iner is  critical  to  the  trustworthiness  of 
the  test  results. 


“There  are  just  some  examiners  you 
need  to  beware  of,”  said  Mike  Chimarys, 
Chairman  of  the  Texas  Association  of 
Polygraph  Examiners  (TAPE).  “There  are 
some  I would  not  feel  comfortable  with  - 
but  those  are  few.” 

“We’re  still  trying  to  recover  from 
the  polyester  polygraphist  back  in  the 
4 80s,”  stated  Donald  Ramsey,  president 
of  TAPE,  referring  to  problems  with 
self-taught  polygraph  examiners  who 
were  used  to  screen  potential  employees, 
which  led  to  federal  standardization  of 
polygraph  training  and  procedures. 

Even  more  controversial  than  physi- 
ological lie  detectors  are  voice  analyzers, 
which  purport  to  detect  microtremors 
associated  with  the  muscles  used  when 
speaking.  Critics  argue  there  is  no  scientif- 
ic basis  for  voice  analyzer  manufacturers’ 
claims  that  they  can  identify  lies. 

“In  our  evaluation,  voice-stress  analy- 
sis detected  some  instances  of  deception, 
but  its  ability  to  do  so  was  consistently  less 
than  chance  - you  could  have  gotten  better 
results  by  flipping  a coin,”  said  Mitchell  S. 
Sommers,  a Washington  University  asso- 
ciate professor  of  psychology.  “We  tested 
one  of  the  more  popular  voice-stress  lie 
detection  technologies  and  got  dismal  re- 
sults, both  in  the  system’s  ability  to  detect 
people  actually  engaged  in  deception  and 
in  its  ability  to  exclude  those  not  attempt- 
ing to  be  deceptive,”  she  stated. 

Sommers  noted  that  high  stress  levels 
do  “not  necessarily  correlate  with  decep- 
tion.” Her  research  was  conducted  in 
cooperation  with  DACA,  presented  at  the 
World  Congress  of  International  Confer- 
ence of  Psychophysiology  in  July  2002, 
and  later  published  in  a peer-reviewed 
academic  journal. 

A March  2006  study  by  Harry  Hol- 
lien  and  J.D.  Harnsberger,  researchers 
at  the  University  of  Florida,  evaluated 
voice  stress  analyzers  using  a double-blind 
experiment  to  detect  truth  and  deception, 
and  found  an  overall  false  positive  rate  of 
41-49%  and  false  negative  rate  of  62-81% 
under  field-based  conditions.  The  study, 
which  was  funded  by  the  U.S.  Dept,  of 
Defense,  determined  that  voice  stress 
analysis  “performed  at  chance-level  for 
deception,  truth  and  stress.”  That  is,  about 
the  same  as  a 50-50  coin  toss. 

According  to  the  website  for  the  Dept, 
of  Defense’s  Counterintelligence  Field 
Activity,  which  recently  merged  with  the 
Defense  Intelligence  Agency,  the  depart- 
ment does  not  sanction  the  use  of  voice 
stress  technology  because  it  “has  yet  to  be 
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validated  by  research  and  replicable  scien- 
tific studies.”  Instead,  26  federal  agencies, 
including  the  ATF,  FBI,  CIA,  BOP,  NS  A 
and  DEA,  use  standard  polygraphs. 

Both  polygraphs  and  voice  analyzers 
are  used  by  law  enforcement,  prison  and 
parole  officials  to  intimidate  suspects  dur- 
ing questioning.  Although  an  interrogator 
screaming  at  a subject  that  he  failed  a he 
detector  test  and  needs  to  “come  clean” 
may  result  in  some  legitimate  confessions 
from  the  guilty,  there  is  also  the  danger 
of  coercing  innocent  suspects  who  are 
vulnerable,  stressed  and  confused  into 
confessing  their  “guilt”  for  crimes  they 
did  not  commit. 

Psychology  and  criminology  profes- 
sor Richard  Leo  at  the  University  of 
California  at  Irvine  calls  computer  voice 
stress  analyzers  “complete  nonsense.” 

“It’s  junk  science  with  a capital  J,” 
said  Leo.  “I  think  these  CVS  A [Computer 
Voice  Stress  Analyzer]  machines  are  dan- 
gerous and  they  are  contributing  to  the 
process  that  elicits  false  confessions.” 

Innocence  Project  co-director  Keith 
Findlay  notes  there  is  a correlation 
between  failed  lie  detector  tests,  false 
confessions  and  wrongful  convictions. 
Steven  Drizen,  legal  director  of  the  North- 
western Law  School’s  Center  on  Wrongful 
Convictions,  and  an  Innocence  Project 
consultant,  agrees. 

“The  problem  is  that  an  innocent 
suspect  volunteers  to  take  the  test  and, 
when  told  that  he  failed,  reaches  the  point 
of  hopelessness  where  he  can  be  easily 


persuaded  to  confess,”  said  Drizen. 

Indeed,  one  common  police  inter- 
rogation technique  is  to  tell  a suspect 
that  he  failed  a polygraph  when  in  fact  he 
passed  or  the  results  were  inconclusive. 
Ironically,  such  lies  told  by  law  enforce- 
ment officials  regarding  the  results  of  he 
detector  tests  are  completely  legal.  The 
Supreme  Court  has  condoned  coercive 
police  interrogation  techniques  when 
questioning  suspects.  See,  e.g.,  Chavez  v. 
Martinez , 538  U.S.  760  (2003). 

In  June  2003,  a female  jail  pris- 
oner told  sheriff’s  detectives  in  Maricopa 
County,  Arizona  that  Robert  Louis  Arm- 
strong, a 51 -year-old  machinist,  was  the 
shooter  in  an  Easter  1998  triple  homicide. 
The  woman  passed  a voice  analyzer  test, 
and  Armstrong  was  arrested.  He  claimed 
to  have  been  with  his  mother  in  Oregon 
when  the  murder  occurred.  After  hours 
of  interrogation,  the  detectives  gave 
Armstrong  a lie  detector  test,  told  him  he 
failed,  and  insisted  he  had  the  dates  of  the 
visit  to  his  mother  wrong. 

Armstrong  then  allegedly  “con- 
fessed” by  answering  questions  posed 
by  the  detectives.  He  spent  a year  in  jail 
awaiting  a capital  murder  trial  before  his 
defense  team  uncovered  bus  company 
records  proving  he  was  in  Oregon  when 
the  murders  took  place.  Faced  with  this 
evidence  his  accuser  recanted,  and  Arm- 
strong was  released.  He  then  sued.  The 
case  settled  under  undisclosed  terms  in 
August  2006.  See:  Armstrong  v.  Maricopa 
County , U.S.D.C.  (D.  Ariz.),  Case  No. 
2:05-cv-01563. 

“It’s  so  easy  to  abuse  the  voice-stress 
analyzer,”  said  Buddy  Rake,  Armstrong’s 


attorney.  “We  know  of  other  confessions 
from  people  who  were  not  guilty.” 

In  fact  there  are  numerous  cases  of 
detectives  and  examiners  using  poly- 
graphs and  voice  analyzers  as  tools  to 
coerce  innocent  suspects  into  confessing. 
Lie  detectors  are  likewise  used  to  extract 
confessions  from  guilty  suspects,  which 
is  one  of  the  reasons  law  enforcement 
personnel  like  them  so  much.  But  is  the 
power  to  intimidate  a guilty  suspect  into 
confessing  worth  the  price  of  coercing 
confessions  from  the  innocent?  Many  law 
enforcement  agencies  apparently  think 
so.  A false  confession  and  a wrongful 
conviction  still  amounts  to  a “solved 
case.” 

In  1998,  Michael  Crowe,  Joshua 
Treadway  and  Aaron  Houser,  all  juveniles, 
were  accused  of  murdering  Crowe’s  12- 
year-old  sister  in  Escondido,  California, 
after  police  used  a Computer  Voice  Stress 
Analyzer  to  bully  Crowe  into  falsely 
confessing.  The  victim’s  blood  was  later 
discovered  on  a homeless  man’s  shirt  as 
the  boys  were  preparing  for  trial,  and 
all  charges  against  them  were  dropped. 
The  boys’  families  then  sued  the  police, 
prosecutors,  other  government  officials 
and  the  West  Palm  Beach,  Florida-based 
National  Institute  for  Truth  Verification 
(NITV),  which  manufactured  the  $9,995 
voice  analyzer.  NITV  settled  in  June  2005 
after  acknowledging  that  their  machine 
was  “not  capable  of  lie  detection.”  Claims 
against  the  other  defendants  are  still 
pending.  See:  Crowe  v.  City  of  Escondido , 
U.S.D.C.  (S.D.  Cal.),  Case  No.  3:99-cv- 
00241 -JM-RBB. 

The  inadmissibility  of  polygraphs  in 
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court  can  cut  both  ways;  some  defendants, 
as  in  Scheffer , want  to  use  the  tests  to  show 
they  are  being  truthful  and  are  innocent. 
Due  to  the  risk  of  false  positive  polygraph 
results,  however,  that  may  not  be  a wise 
course  of  action.  In  October  2008,  Trent 
Lee  Banks,  who  had  been  convicted  of 
attempted  murder  in  Baltimore,  Maryland 
the  previous  year,  asked  to  take  a poly- 
graph in  an  attempt  to  reduce  his  prison 
sentence  for  probation  violations  on  other 
charges.  The  court  agreed,  but  the  results 
weren’t  what  Banks  had  expected.  “The 
examinee  did  not  appear  to  be  truthful,” 
the  examiner  found.  The  court  therefore 
denied  Banks’  motion  to  modify  his  45- 
year  sentence. 

A recent  increase  in  the  use  of  poly- 
graphs and  voice  analyzers  is  due  to  the 
supervision  of  a growing  number  of 
probationers,  parolees  and  registered  sex 
offenders.  Lie  detectors  are  also  being 
used  to  investigate  prison  disciplinary 
cases. 

One  state  with  a high  number  of 
polygraph  examiners  is  Texas.  A major- 
ity of  the  235  state-licensed  examiners  in 
Texas  are  former  law  enforcement  officers 
or  current  officers  who  have  an  off-duty 
polygraph  business.  Most  of  their  busi- 
ness is  sex  offender  monitoring,  which 
became  mandatory  in  the  1990s.  The  ap- 
proximately $200  cost  of  the  test  is  paid 
by  the  person  taking  the  test.  A parolee  or 
sex  offender  who  fails  or  refuses  to  take  a 
polygraph  can  be  returned  to  prison.  Some 
examiners  claim  that  the  system  is  insular, 
with  sex  offender  treatment  providers 
choosing  which  polygraph  testers  to  use 
and  giving  preference  to  members  of  the 
law  enforcement  community. 

A May  2008  Texas  Sunset  Com- 
mission report  sharply  criticized  the 
state’s  Polygraph  Examiners  Board,  and 
recommended  that  it  be  dissolved  and 
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reconstituted  under  the  Texas  Depart- 
ment of  Licensing  and  Regulation.  The 
report  found  that  the  Board’s  enforce- 
ment efforts  did  not  adequately  protect 
the  public.  Further,  the  Board  had  made 
several  decisions  based  upon  Board 
members’  self-interest  rather  than  pro- 
tection of  the  public,  adopted  rules  that 
created  an  apparent  conflict  of  interest, 
and  used  overly- subjective  licensing  ex- 
aminations. 


1 wanted  to  thank  you  for  providing  a 
service  that  has  saved  me  over 
$2,300." 

~ W.  Howerton,  MA 

Thank  you  for  the  great  service  you 
provide.  I truly  appreciate  your  help 
in  keeping  our  communication  line 
open." 

~J.  Manzer,  CO 

"I'm  thrilled  with  the  savings. . . now  I 
can  talk  more  to  my  son" 

~ N.  Rigby,  MA 


The  Sunset  Commission  report  also 
noted  that  the  Board  almost  never  took 
disciplinary  action  against  polygraph 
examiners  despite  numerous  complaints, 
was  the  approving  authority  for  polygraph 
schools  owned  by  Board  members,  and 
was  the  certifying  authority  for  students 
from  those  schools.  Furthermore,  Board 
members  were  allowed  to  grade  the 
examinations  of  their  own  interns.  The 
Commission  staff  reported  interviews 
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“Lie  Detectors”  (cont.) 


with  numerous  examiners  who  told  them 
that  “one  of  the  chief  purposes  of  a poly- 
graph exam  is  to  pressure  an  allegedly 
guilty  party  into  making  a confession.”  So 
much  for  innocent  until  proven  guilty 

A recent  Second  Circuit  decision 
allowed  the  use  of  polygraphs  to  verify 
that  sex  offenders  are  complying  with  the 
terms  of  their  probation.  While  the  appel- 
late court  acknowledged  that  studies  had 
questioned  the  reliability  of  polygraph 
tests,  since  “the  bottom  range  [of  test 
accuracy]  is  still  more-likely-than-not,” 
polygraph  testing  was  permissible  be- 
cause it  “produces  an  incentive  to  tell  the 
truth,  and  thereby  advances  the  sentenc- 
ing goals.”  Not  discussed  was  the  high 
percentage  of  false  positives  and  false 
negatives  in  polygraph  tests.  See:  United 
States  v.  Johnson , 446  F.3d  272  (2nd  Cir. 
2006),  cert,  denied. 

Alaska  began  using  polygraphs  to 
test  sex  offenders  on  parole  and  probation 
starting  in  2006.  Forty  other  states  require 
sex  offenders  to  submit  to  polygraphs 
upon  leaving  prison.  The  New  Jersey 
parole  board  began  polygraph  testing  of 
registered  sex  offenders  in  2007;  periodic 
polygraphs  are  required  as  part  of  their 
supervision. 

In  2006,  England  completed  a pilot 
program  that  used  polygraphs  to  monitor 
sex  offenders  on  probation.  The  program, 
which  involved  hundreds  of  subjects, 
reportedly  resulted  in  “admissions”  from 
80%  of  the  offenders  when  they  were 
confronted  with  the  test  results.  It  was 
announced  in  September  2008  that  under 
an  expanded  three-year  pilot  program, 
sex  offenders  in  the  U.K.  will  be  required 
to  take  he  detector  tests  to  determine  if 
they  are  complying  with  the  conditions 
of  their  release.  This  is  despite  the  earlier 
study  by  the  British  Psychological  Society 
which  found  significant  problems  with 
polygraph  testing. 

The  Wisconsin  Department  of  Cor- 
rections purchased  seven  voice  analyzers 
in  2004  at  a cost  of  $14,000.  Training 
cost  an  additional  $2,100  per  person. 
Wisconsin  state  law  prohibits  the  use  of 
voice  stress  analyzers  by  employers,  with 
limited  exceptions.  Not  to  worry,  an- 
nounced the  DOC  - the  analyzers  were  to 
be  used  on  prisoners  in  disciplinary  inves- 
tigations and  no  disciplinary  conviction 
would  be  upheld  without  “corroborating 
information.”  Furthermore,  there  would 
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be  no  retribution  against  prisoners  who 
refused  to  submit  to  voice  stress  analy- 
sis. It  was  not  revealed  whether  prison 
officials  shared  that  information  with 
prisoners  before  requesting  (or  ordering) 
that  they  submit  to  voice  analyzer  tests. 
Court  decisions  have  held  that  polygraph 
results  constitute  “some  evidence”  which 
will  result  in  courts  upholding  prison 
disciplinary  convictions.  However,  unlike 
parolees  for  whom  polygraphs  may  be  a 
parole  condition,  prisoners  can  not  be 
compelled  to  take  polygraph  tests  against 
their  will.  Given  the  inherent  inaccu- 
racy of  polygraphs,  there  is  no  reason 
prisoners  should  consent  to  polygraphs, 
whether  innocent  or  guilty  of  the  accused 
offense. 

Over  20  law  enforcement  agencies  in 
Arizona  use  voice  stress  analyzers.  NITV 
claims  that  over  1,800  local,  state  and 
federal  law  enforcement  agencies  utilize 
their  devices.  Many  of  these  agencies 
use  he  detector  tests  for  pre-employment 
screening  and  internal  investigations. 

Sometimes  the  mere  threat  of  a poly- 
graph is  sufficient  to  indicate  wrongdoing. 
On  October  24,  2008,  an  unnamed  Vigo 
County,  Indiana  jail  guard  was  accused  of 
inappropriate  conduct.  He  was  scheduled 
to  take  a polygraph  test  but  was  a no- 
show;  he  was  then  fired  for  disobeying  a 
direct  order. 

Not  all  law  enforcement  agencies 
have  embraced  lie  detectors  - at  least 
not  for  investigating  their  own.  It  was 
reported  in  November  2008  that  the 
El  Paso,  Texas  police  department  was 
discontinuing  the  use  of  polygraphs  for 
internal  investigations.  Police  chief  Greg 
Allen  stated  that  polygraph  testing  was 
a “piece  of  junk,”  while  Bobby  Holguin, 
president  of  the  El  Paso  Municipal  Police 
Officers  Association,  said  the  tests  were 
“garbage.” 

“I  don’t  like  intimidating  people.  I 
don’t  like  the  threatening  attitude  of  the 
machine,”  said  Allen.  “It’s  a good  tool 
if  you  want  to  scare  someone  to  tell  the 
truth,  but  often  the  truth  comes  to  the 
surface  anyway.” 

“If  it  was  an  exact  art,  I’d  be  all  for 
it,  but  it’s  not  even  close  to  an  exact  art,” 
Holguin  remarked. 

Notably,  however,  criminal  suspects  in 
El  Paso  are  still  subject  to  polygraph  test- 
ing, which  indicates  a certain  hypocrisy: 
Lie  detectors  are  “junk”  and  “garbage” 
when  used  on  police  officers  suspected 
of  wrongdoing,  but  are  acceptable  for 
use  on  members  of  the  public  accused 
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of  crimes. 

Many  other  law  enforcement  agencies 
have  embraced  the  use  of  lie  detectors  - 
unless  they  indicate  a suspect  is  telling  the 
truth.  In  a 2007  criminal  prosecution  in 
Ohio,  the  trial  court  overruled  objections 
from  the  district  attorney’s  office  and 
allowed  a polygraph  examiner  to  testify 
regarding  three  he  detector  tests  that  the 
suspect  had  passed.  The  court  noted  that 
prosecutors  routinely  used  polygraphs 
against  defendants,  and  thus  had  appar- 
ently accepted  “the  validity  and  reliability 
of  the  polygraph  test  process.” 

However,  in  this  case  the  prosecutors 
objected  to  the  introduction  of  polygraph 
results  - including  a test  conducted  by  a 
polygraph  examiner  regularly  used  by  the 
state  - that  indicated  the  defendant  was 
being  truthful  about  his  innocence.  The 
defendant  was  subsequently  acquitted  at 
trial.  See:  State  of  Ohio  v.  Sharma , 143 
Ohio  Misc.2d  27,  875  N.E.2d  1002  (Ohio 
Com. PL,  2007). 

It  appears  that  the  use  of  lie  detectors 
will  continue  to  increase  in  our  nation’s 
criminal  justice  system,  with  support  from 
vested  interest  groups  such  as  the  Ameri- 
can Polygraph  Association  and  National 
Polygraph  Association,  a growing  industry 
of  polygraph  examiners,  companies  like 
NITV  that  have  a financial  stake  in  the 
profitable  lie  detector  market,  and  accom- 
modating law  enforcement  agencies.  This 
holds  true  at  both  ends  of  the  system. 
For  police  interested  in  getting  people 
into  prison  and  at  the  back  end  where 
polygraphs  are  increasingly  a condition 
of  parole  and  probation,  especially  for 
sex  offenders. 

After  all,  it’s  easier  to  browbeat  and 
intimidate  a polygraph  suspect,  and  rely 
on  dubious  lie  detection  technology,  than 
it  is  to  conduct  a real  investigation.  The 
prevailing  attitude  seems  to  be,  “who 
cares  if  a few  innocent  people  falsely 
confess  along  the  way,  or  if  polygraph 
tests  produce  highly  questionable  results? 
The  main  thing  is  we  have  a nifty  machine 
to  play  with.” 

And  that’s  the  plain  and  simple 
truth.  PJ 

Sources:  Dallas  Morning  News,  Sunset 
Advisory  Commission  Staff  Report  - Texas 
Polygraph  Examiners  Board  ( May  2008 ), 
Wisconsin  State  Journal,  San  Diego  Union- 
Tribune,  Arizona  Republic,  Associated 
Press,  sjnewsco.com,  Times  Online  (U.K.), 
bps.org.uk,  wthitv.com,  El  Paso  Times, 
Maryland  Daily  Record,  www.cifa.mil 
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PLN  Attorneys  Awarded  $137,672  for  Post-Settlement  Work 

in  CDCR  Censorship  Case 


On  April  10,  2008,  the  U.S.  Dis- 
trict Court  for  the  Northern 
District  of  California  awarded  $137,672 
in  supplemental  legal  fees  and  costs 
incurred  in  enforcing  a settlement  agree- 
ment between  PLN  and  the  California 
Department  of  Corrections  and  Reha- 
bilitation (CDCR)  that  had  resolved 
PLATs  complaint  of  illegal  censorship  at 
some  CDCR  prisons. 

The  December  12,  2006  settlement 
required  CDCR  to  purchase  (at  a cost  of 
$65,100)  five-year  PLN  subscriptions  for 
every  law  library  in  California’s  33  prisons, 
plus  three  for  CDCR  headquarters.  [See: 
PLN , May  2007,  p.34].  Legal  fees  and 
costs  in  the  case  were  settled  at  $320,000. 
[See:  PLN , Nov.  2007,  p.32].  However, 
the  agreement  provided  that  subsequent 
work  would  be  needed  in  the  form  of 
filing  a formal  complaint  and  stipulating 
to  its  dismissal,  so  as  to  give  the  court 
continuing  jurisdiction  for  enforcement 
purposes. 

CDCR  objected  to  the  supplemental 
legal  bills.  It  argued  that  simply  because 
PLN  was  deemed  the  “prevailing  party” 
in  the  underlying  settlement,  that  did 
not  provide  continuing  prevailing  party 
status  for  post-agreement  work  by  PLNs 
attorneys.  CDCR  contended  that  since 
both  parties  were  necessarily  engaged  in 
post-settlement  work,  each  should  pay  its 
own  way.  CDCR  also  claimed  that  PLNs 
additional  legal  work  was  not  significant 
and  that  its  attorney  billing  rates  were 
“exorbitant.” 

The  district  court,  finding  that  the 
work  in  question  was  “anticipated  by  the 
agreement  and  necessary  to  effectuate  its 
terms,”  affirmed  PLNs  supplemental  fee 
request  based  on  the  twelve-part  reason- 
ableness test  established  in  Kerr  v.  Screen 
Guild  Extras,  Inc.,  526  F.2d  67,  70  (9th  Cir. 
1975).  The  court  then  reviewed  the  bill- 
ing breakdown:  $95,306  in  fees,  $1,376  in 
costs  and  $42,098  for  fee-recovery  efforts. 
The  district  court  approved  all  attorney 
and  paralegal  fees  except  for  $1,108  that 
was  held  to  be  clerical  in  nature  and  thus 
should  be  encompassed  in  overhead.  The 
court  specifically  rejected  CDCR’s  objec- 
tions to  PLNs  attorney  fees  for  “internal 
conferencing”  and  legal  research  costs. 
Finally,  CDCR  objected  to  the  hourly 


by  John  E.  Dannenberg 

rates  of  PLNs  attorneys.  Lead  attorney 
Sanford  Rosen,  a 1962  law  school  gradu- 
ate, billed  at  $700  per  hour;  Amy  Whelan, 
a 2001  graduate,  billed  at  $340;  Meghan 
Lang  (a  2002  graduate)  billed  at  $325; 
and  Kenneth  Walczak  (graduated  in  2003) 
billed  at  $295.  Interns  and  paralegals 
billed  at  $160  to  $170  per  hour.  CDCR 
complained  that  these  rates  exceeded  those 
permitted  under  the  Prison  Litigation  Re- 
form Act  (PLRA). 

The  court  quickly 
dismissed  this  ar- 
gument by  noting 
the  PLRA  did  not 
apply  in  this  case 
because  it  was  not 
brought  by  a pris- 
oner. Instead,  the 
district  court  found 
that  the  billed  rates 
were  normal  and 
customary,  and  ap- 
proved them. 

As  to  PLNs 
request  that  the 
court  establish  an 
automatic  semi- 
annual process  to 
protect  its  right  to 
future  fee  awards, 
the  court  balked. 


The  settlement  did  not  include  any  moni- 
toring provisions,  and  PLN  admitted  in  its 
motion  that  such  work  would  be  “far  less 
extensive”  than  its  previous  efforts.  Uncon- 
vinced of  PLNs  position,  the  court  denied 
PLNs  motion  for  regular  fee  reviews.  PLN 
was  ably  represented  by  the  San  Francisco 
law  firm  of  Rosen,  Bien  and  Galvan.  See: 
Prison  Legal  News  v.  Schwarzenegger , 561 
F.Supp.2d  1095  (N.D.  Cal.  2008).  f* 
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Parole  Lifer  Hearing/Appeals 

1 5 years  of  experience  in  prison  law 
with  ethical  and  winning  strategies. 

PMB  212 
3128  16th  Street 
San  Francisco,  CA  94103 

(California  cases  ONLY) 
www.prisonerattorney.com 


Save  up  to  80%  off  collect  calls 
www.local123.net 


Inmate  calls  are  a Low  Flat  Rate  24/7 


5#/  Local123 


.net 

Focused  on  Inmate  Families 


Easy  as  123,  Here  is  why  everyone  should  use  Local123's  Network: 

Inmate  Families  Sign  Up  at  www.local123.net 
1 . Inmate  dials  local  number 
2.  Call  rings  up  to  3 locations  (cell,  home,  aunt) 
3.  No  answer?  Inmate  can  leave  Voice  Mail! 


Local123.net  is  a phone  company  specialized  in  reducing  collect  call  charges  while  giving 
flexibility  to  collect  calls.  Offering  up  to  80%  off  all  collect  calls,  regardless  of  location  in  the 
United  States. 

Members  may  have  multiple  accounts.  One  account  may  have  up  to 
three  (3)  locations  where  the  collect  call  rings,  if  no  one  is  able  to 
answer  the  call,  the  inmate  can  leave  a message  using  Local  123's 
Network.  Members  pay  $3.99  each  month  for  their  account.  Members 
take  advantage  of  receiving  collect  calls  with  a flat  rate  by  using 
Local123.net. 
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With  the  election  past  there  has 
been  a change  in  the  faces  of 
government  and  the  election  of  Barak 
Obama  is  a historic  occasion  in  US  history 
with  the  election  of  a black  man  to  the 
presidency  for  the  first  time.  Whether  there 
is  any  positive  change  on  the  criminal 
justice  front  for  prisoners  remains  to  be 
seen.  At  the  federal  level,  the  100-1  crack 
to  powder  cocaine  sentencing  disparity 
remains  a grave  source  of  injustice  and 
one  that  the  criminal  justice  community 
has  long  called  to  be  repealed  or  changed. 
The  concentration  camp  at  Guantanamo 
and  the  governmental  policies  of  kidnap- 
ping, torture  and  indefinite  imprisonment 
without  charges  remain  an  obvious  source 
of  outrage.  The  Prison  Litigation  Reform 
Act  continues  to  impede  prisoners’  right 
of  court  access. 

Mr.  Obama  comes  to  the  presidency 
with  a scant  record  of  accomplishment  for 
the  poor  in  general  and  prisoners  in  par- 
ticular. Hopefully  he  will  make  up  for  lost 
time  and  address  these  issues  in  a positive 
manner.  Given  the  huge  impact  that  crimi- 
nal justice  practices  have  on  both  the  poor 
in  general  and  poor  communities  of  color 
in  particular,  the  injustices  and  disparities 
are  long  past  need  for  serious  change. 
Whether  any  change  comes  remains  to 
be  seen.  We  can  note  that  almost  all  the 
prison  guard  and  police  unions  endorsed 
Obama  over  McCain  and  Vide  President 
Biden  has  for  decades  been  a proponent 
of  many  of  the  most  repressive  laws  and 
crime  bills  to  be  enacted.  A year  from  now 
we  can  see  how  far  hope  has  gotten  us. 

Regardless  of  who  occupies  the  white 
house;  on  other  political  fronts  the  news  is 
generally  bad.  Ballot  initiatives  in  Califor- 
nia that  would  have  diverted  drug  addicts 
from  prison  into  treatment  failed  while  an 
initiative  that  will  make  it  even  harder  for 
California  lifers  to  be  released  on  parole 
passed.  In  Oregon,  voters  passed  two 
initiatves  to  expand  the  prison  popula- 
tion by  increasing  mandatory  minimums 
for  property  offenders.  Upcoming  issues 
of  PLN  will  report  on  these  issues  and 
more. 

As  the  year  closes,  PLN  has  a number 
of  exciting  projects  underway.  We  expect 
to  have  the  third  edition  of  the  Prison- 
ers Guerrilla  Handbook  Self  Help  Guide 
to  Correspondence  Programs  in  the  US 
and  Canada  ready  for  shipping  by  Janu- 


From  the  Editor 

by  Paul  Wright 

ary,  2008.  This  will  be  PLN’s  first  book 
publishing  project  and  it  has  involved 
a learning  curve  as  we  get  into  another 
area  of  publishing.  Jon  Marc  Taylor  and 
Susan  Schwartzkopf  have  done  a fantas- 
tic job  on  the  book  and  readers  will  be 
pleased  with  it.  In  addition  to  updating 
all  the  entries  we  have  also  profession- 
ally designed  the  cover  and  contents  and 
thoroughly  professionalized  the  book.  We 
hope  to  begin  publishing  other  non  fiction 
reference  books  of  interest  to  prisoners 
after  this  title. 

We  hope  that  readers  who  have  re- 
ceived the  PLN  annual  fundraiser  will 
send  a donation  to  help  PLN  continue 
its  work.  In  addition  to  publishing  the 
magazine,  each  year  we  do  a consider- 
able amount  of  advocacy  on  behalf  of 
prisoners.  This  includes  testimony  before 
congress  and  state  legislatures,  testimony 
before  the  Federal  Communications  Com- 
mission on  prison  telephone  rates,  before 
the  US  Commission  on  Civil  Rights  on  the 
religious  rights  of  prisoners,  campaigns 
against  the  private  prison  industry,  and 
much  more.  In  addition  to  publishing  our 
monthly  magazine,  distributing  books, 
litigation,  and  much  more.  Your  tax  de- 
ductible donations  and  support  make  all 


this  possible  and  much  more. 

After  going  eight  years  without  rais- 
ing our  subscription  rates  we  finally  have 
to  do  so  after  several  years  of  postage 
and  printing  increases.  Effective  February 
1,  2009,  the  subscription  rate  for  prison- 
ers will  be  $24  for  12  issues;  $30  for  non 
prisoners  and  $80  for  professionals  and 
institutions.  Readers  can  note  we  have 
steadily  increased  our  size  and  continue  to 
bring  our  readers  more  news  and  informa- 
tion than  ever  before.  You  can  lock  in  the 
current  subscription  rates  by  subscribing 
now  or  extending  your  subscription.  All 
subscriptions  postmarked  after  Febru- 
ary 1 will  be  prorated  at  the  new  rates. 
Readers  ask  if  they  can  purchase  books 
or  subscriptions  from  PLN  using  stamps. 
The  answer  is  yes  you  can.  The  stamps 
must  be  new  and  unused.  Just  send  the 
appropriate  amount  for  the  items  you 
are  purchasing.  PLN  does  not  however 
purchase  stamps,  but  several  of  our  ad- 
vertisers offer  this  service.  See  their  ads 
in  this  issue  of  PLN. 

Everyone  at  PLN  would  like  to  wish 
our  readers,  subscribers  and  supporters  a 
happy  holiday  season  and  best  wishes  for 
a new  year  of  greater  struggle  for  human 
rights  for  everyone. 


Canadian  Prisoner  Recognized  for 
Advocacy  on  Prisoner  Health  Issues 


The  Canadian  HIV/AIDS  Legal 
network  and  Human  Rights 
Watch  has  recognized  people  and  organi- 
zations that  protect  the  rights  and  dignity 
of  those  living  with  or  affected  by  HIV 
and  AIDS.  Peter  Collins  has  worked  as  a 
peer  health  counselor  since  the  late  1980’s. 
In  that  capacity,  Collins  has  provided  pre- 
vention services,  education  and  support  to 
prisoners  living  with  HIV  and  hepatitis 
C,  advocating  for  better  health  care  and 
HIV  prevention  services.  “It’s  not  easy  to 
be  an  advocate  for  prisoners  when  you’re 
a prisoner  yourself,”  said  Richard  Elliott, 
executive  director  of  the  Canadian  HIV/ 
AIDS  Legal  network. 

Collins  was  nominated  for  the  award 
by  Giselle  Dias,  a policy  analyst  for 
Prisoner’s  HIV/AIDS  Support  Action 
Network,  which  has  worked  with  Collins 
since  2000.  “We  found  the  work  he  was 


doing  was  significant,”  said  Dias.  “He’s 
been  able  to  do  it  incredibly  well  despite 
the  barriers,  but  I think  that  he’s  faced 
consequences  in  deciding  to  speak  out 
about  health  concerns  in  prisons.” 

Statistics  show  a need  for  that  advo- 
cacy. Of  the  18,200  persons  in  Canadian 
prisons  or  related  community  programs, 
there  are  218  known  cases  of  HIV,  which 
is  10  times  higher  than  the  rest  of  the 
population,  and  3,661  cases  of  hepatitis 
C,  which  is  40  to  80  percent  higher  than 
the  rest  of  the  population.  These  numbers 
only  reflect  self  reported  cases. 

By  awarding  Collins,  a message  is 
being  sent  to  the  Canadian  Government. 
“There  is  a public  health  issue  in  prisons 
that  is  not  being  dealt  with  the  way  it  needs 
to  be  dealt  with,”  said  Elliott. 

Source:  Ottawa  Citizen 
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$2.75  Million  Verdict  in  Dehydrated  Michigan  Prisoner’s  Death 


A Michigan  federal  jury  awarded 
$2.75  million  to  a prisoner’s 
estate  in  a case  claiming  deliberate  indif- 
ference to  serious  medical  needs.  The 
prisoner,  Jeffrey  Clark,  was  having  mental 
health  problems  and  died  due  to  the  ef- 
fects of  dehydration  and  inhumanely  hot 
conditions  in  his  segregation  cell. 

While  in  the  chow  hall  at  the  Bellamy 
Creek  Correctional  Facility  on  June  29, 
2003,  Clark  lost  his  balance  and  fell  to  the 
ground  while  standing  in  line.  After  fall- 
ing, he  “exhibited  bizarre  behavior  such 
as  ‘barking’  like  a dog,  tensing  his  arms 
and  legs  and  other  portions  of  his  body 
and  crying,  and  was  obviously  in  need  of 
medical  assistance  and  care.” 

Prison  officials  did  not  seek  a medi- 
cal evaluation  or  assistance,  nor  did  they 
prepare  an  incident  report.  Instead,  they 
took  Clark  to  an  observation  cell  where 
he  continued  his  erratic  and  bizarre  be- 
havior. Guards  told  other  prisoners  that 
Clark  was  “faking.”  A few  hours  later 
prison  staff  tried  to  return  him  to  general 
population,  but  he  refused  and  sat  on  the 
floor  of  the  cell. 

An  assessment  was  then  requested  by 
the  prison’s  Psychological  Services  Unit. 
Despite  temperatures  reaching  over  100 
degrees  in  his  cell  on  June  30,  Clark  was 
not  eating  or  drinking  fluids.  He  contin- 
ued to  act  strangely,  yelling  and  talking 
to  himself.  On  July  1,  Sergeant  Michael 
Harvey  ordered  the  water  to  Clark’s  cell 
shut  off. 

When  psychologist  Mark  Fox  evalu- 
ated Clark  through  a slot  in  his  cell  door, 
Clark  requested  that  the  water  be  turned 
back  on.  Despite  finding  that  Clark  was 
exhibiting  signs  and  symptoms  of  mental 


illness,  dehydration  and  other  heat-related 
conditions,  Fox  did  not  order  any  action 
because  staff  felt  he  was  faking  and  being 
manipulative. 

Clark  continued  in  those  hellish  con- 
ditions until  his  death  on  July  3,  2003. 
The  civil  rights  complaint  filed  by  Clark’s 
estate  charged  that  it  was  clear  to  anyone 
who  saw  him  that  he  was  experiencing  a 
medical  emergency  by  “exhibiting  obvi- 
ous signs  of  heat  edema,  heat  syncope, 
heat  cramps,  large  amounts  of  sweating, 
and  dehydration”  while  “locked  in  an 
extremely  hot  cell  without  ventilation  or 
fluids  immediately  prior  to  his  death.” 

Under  the  Eighth  Amendment, 
prison  officials  had  a duty  to  provide 
or  obtain  medical  treatment  for  Clark 
consisting  of  electrolyte  replacement, 
increased  fluid  intake,  increased  salt  in- 
take, intravenous  re-hydration,  removal 
of  heat,  rapid  reduction  of  core  body 
temperature,  cardiac  monitoring,  and/or 
hospitalization.  Instead,  no  action  was 
taken  to  save  his  life. 

On  May  4,  2007,  a jury  awarded 
Clark’s  estate  $250,000  in  actual  damages 
against  four  defendants.  It  also  awarded 


punitive  damages  of  $1,250,000  each 
against  Fox  and  Harvey,  resulting  in  a 
total  award  of  $2.75  million.  The  state 
has  appealed  the  verdict. 

The  district  court  subsequently 
awarded  $205,814.38  in  attorney  fees  and 
costs  of  $10,712.34.  The  court  declined  to 
apply  25%  of  the  judgment  toward  pay- 
ment of  the  attorney  fees  pursuant  to  the 
Prison  Litigation  Reform  Act,  42  U.S.C. 
§ 1997e(d)(2),  finding  that  the  amount  of 
the  fee-shifting  provision  was  discretion- 
ary. In  keeping  with  the  message  sent  by 
the  jury,  the  court  ordered  that  only  $1 
in  attorney  fees  would  be  satisfied  from 
the  damage  award.  Clark’s  estate  was 
represented  by  attorneys  Geoffrey  Fieger 
and  Paul  Broschay.  See:  Murphy  v.  Gill- 
man , U.S.D.C.  (S.D.  Mich.),  Case  No. 
l:03-cv-00145-AJT  (May  20,  2008);  2008 
WL  2139611. 

PLN  previously  reported  two  other 
cases  involving  the  dehydration  deaths 
of  Michigan  prisoners  in  extremely  hot 
observation  or  segregation  cells,  including 
the  deaths  of  Timothy  Souders  [PLN,  Oct. 
2008,  p.16;  May  2007,  pp.  1,7,8]  and  Ozy 
Vaughn  [PLN,  Oct.  2008,  p.40]. 


ATTENTION! 

Effective  February  1,  2009,  subscription  rates  for  Prison  Legal 
News  will  increase.  The  new  rates  are:  $24  a year  for  prisoners;  $30  a 
year  for  non  prisoners  and  $80  a year  for  professionals  and  institutions. 
Prisoners  can  order  a six  issue  subscription  for  $12.  All  subscriptions 
received  after  that  date  will  be  pro  rated  at  the  new  rate.  Extend  your 
subscription  now  at  the  current  rates! 


MARILEE  MARHSALL*  & ASSOCIATES,  INC. 

Attorneys  at  Law 

*Certified  Criminal  Law  Specialist 
523  West  Sixth  Street,  Suite  1109,  Los  Angeles,  CA  90014 

(213)489-7715 

TRIALS,  APPEALS,  HABEAS  CORPUS,  LIFER  PAROLE 
HEARINGS,  AND  RELATED  WRITS 
(California  and  Federal  Cases  Only) 

*CALL  OR  WRITE  FOR  A FREE  CONSULTATION* 
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StopMax:  The  Fight  Against  Supermax  Prisons  Heats  Up 


UTT  Then  I left  Angola,”  says 
VV  Robert  King  Wilkerson, 
who  spent  29  years  in  solitary  confinement 
in  Louisiana’s  notorious  Angola  State 
Penitentiary  for  a crime  he  was  later  found 
innocent  of,  “I  said,  ‘I  may  be  free  of 
Angola,  but  Angola  will  never  be  free  of 
me.’”  Since  his  release  seven  years  ago,  the 
vow  has  taken  him  to  rallies,  churches  and 
talk  shows  across  the  globe.  Earlier  this 
summer,  it  brought  him  to  Philadelphia 
for  the  first-ever  StopMax  Conference, 
where  he  told  stories,  analyzed  the  state 
of  the  American  prison  system  and  col- 
laborated with  a throng  of  like-minded 
activists  determined  to  “end  the  use  of 
solitary  confinement  and  related  forms 
of  torture  in  U.S.  prisons.” 

Wilkerson  is  a former  member  of 
the  Black  Panther  Party  and  one  of  the 
Angola  Three.  He  spent  more  than  30 
years  in  prison  for  the  killing  of  a prison 
guard,  along  with  two  other  former  Black 
Panthers  - Albert  Woodfox  and  Herman 
Wallace  - before  being  exonerated  by 
the  state  of  Louisiana  in  February  2001. 
Woodfox  and  Wallace  still  languish  in 
prison.  They  are  the  longest-held  pris- 
oners in  solitary  isolation  to  date  in  the 
United  States. 

On  a Friday  early  this  summer,  Wilk- 
erson addressed  a crowd  composed  of 
both  supporters  and  curious  passers-by 
outside  Philadelphia’s  Eastern  State  Peni- 
tentiary, which  opened  its  doors  in  1829 
as  the  first  institutionalized  experiment 
in  long-term  solitary  confinement.  Over 
the  past  40  years,  with  modern  advances 
enabling  an  unprecedented  level  of  isola- 
tion and  control,  the  practice  has  been 
systematized,  standardized  and  forced 
upon  thousands  of  people  across  the 
country,  from  murderers  to  drug  addicts 
and  petty  thieves. 

Wilkerson  was  one  of  many  modern- 
day  solitary  survivors  who  brought  focus 
and  momentum  to  the  StopMax  Confer- 
ence, organized  by  the  American  Friends 
Service  Committee.  Bonnie  Kerness, 
Prison  Watch  coordinator  for  the  AFSC, 
said  that  over  the  past  two  decades,  the 
organization  has  received  an  “astound- 
ing” number  of  letters  from  people  in 
solitary  confinement  describing  the  abuse 
that  occurs  in  their  desolate  cells.  She  told 
AlterNet  that  “they  describe  in  excruciat- 
ing detail,”  among  other  things,  “the  uses 


by  Jessica  Pupovac 

of  devices  of  torture  - forced  medication, 
restraint  beds,  restraint  chairs  ....” 

“And  now  we’re  also  starting  to  hear 
from  juveniles,”  she  says,  “so  it’s  almost 
at  a point  where,  how  could  we  not  re- 
spond?” 

According  to  Kerness,  alongside  the 
piles  of  letters  from  prisoners,  the  AFSC 
has  seen  a corresponding  rise  in  phone 
calls  it  receives  from  people  around  the 
country  wanting  to  know  more  about  the 
issue  of  solitary  confinement  and  looking 
for  ways  to  help  friends  and  family  in  iso- 
lation stay  mentally  strong  and  combat  the 
abuse.  The  conference,  then,  she  says,  was 
“a  natural  way  to  move  forward.” 

The  crowd  that  assembled  at  Philadel- 
phia’s Temple  University  for  the  StopMax 
Conference  included  a motley  crew  of 
about  400  people  from  diverse  back- 
grounds and  perspectives.  Members  of  the 
United  Church  of  Christ  dined  alongside 
dreadlocked  media  activists.  Traditional 
Aztec  dancers  rubbed  shoulders  with 
psychologists  and  doctors.  Native  Ameri- 
can religious  leaders  joked  around  with 
young  college  students  and  black-clad 
anarchists.  An  older,  soft-spoken  lawyer 
and  community  activist  co-facilitated  a 
workshop  on  the  New  Jersey  Department 
of  Corrections  gang  unit  program  with  a 
prominent  leader  in  the  Almighty  Latin 
Kings  and  Queens  Nation. 

All  of  these  people  and  hundreds 
more  spent  three  days  strategizing, 
comparing  notes  and  working  toward  a 
common  goal:  to  end  the  use  of  solitary 
confinement  running  rampant,  and  largely 
unchecked,  in  the  U.S.  prison  system. 

Prison  Nation 

The  United  States  has  the  highest  per 
capita  incarceration  rate  in  the  world,  at  2.2 
million  people  as  of  2006,  according  to  the 
U.S.  Bureau  of  Justice  Statistics.  At  any  given 
time,  an  estimated  10  percent  of  those  prison- 
ers are  being  held  in  isolation,  according  to 
a new  analysis  of  prison  data  compiled  by 
Dr.  Terry  Kupers,  a mental  health  adviser  to 
prison  facilities  and  a leading  expert  on  the  ef- 
fects of  solitary  confinement.  That  translates 
into  roughly  220,000  local,  state  and  federal 
prisoners  held  in  solitary  confinement  at  any 
given  moment. 

Although  U.S.  prisons  have  always 
used  isolation  as  a form  of  punishment, 
it  wasn’t  until  the  1980s  and  1990s  that 


a new  kind  of  penitentiary  - the  “super- 
max” - began  imposing  it  wholesale  as  a 
long-term  population  management  strat- 
egy. The  skyrocketing  prison  population, 
ushered  in  by  the  “war  on  drugs,”  made 
isolation  an  attractive  option  for  prison 
officials  eager  to  control  their  captives,  leg- 
islators eager  to  appear  “tough  on  crime,” 
and  prison  industry  executives  eager  to 
build  more  technologically  sophisticated, 
and  thus  lucrative,  institutions. 

Sometimes  referred  to  as  “secured 
housing  units,”  “special  management 
units”  or  “control  units,”  supermax 
facilities  are  considered  by  critics  to  be 
modern  dungeons,  where  prisoners  are 
locked  away  for  23  to  24  hours  a day,  fed 
through  small  slits  in  their  cell  door,  and 
often  monitored  by  cameras  in  lieu  of 
prison  guards.  Prisoners  have  little  to  no 
outdoor  activity,  and  temperatures  inside 
their  cells  can  fluctuate  between  freezing 
cold  and  unbearable  heat,  depending  on 
the  season.  While  many  prisoners  endure 
these  conditions  for  a year  or  two,  others 
remain,  uncertain  of  how  to  earn  their 
way  out,  for  10, 15  or,  in  Wilkerson’s  case, 
29  years.  With  no  meaningful  educational 
opportunities  to  stimulate  the  mind  or 
rehabilitative  programs  geared  toward 
easing  re-entry,  the  system  has  been 
repeatedly  denounced  by  international 
bodies,  including  the  U.N.  Special  Rap- 
porteur on  Torture,  who  in  1996  called  the 
system  “cruel,  inhuman  and  degrading.” 

Nonetheless,  according  to  the  AFSC, 
44  states  as  well  as  the  federal  system 
continue  to  operate  supermax  facilities 
to  this  day. 

Although  the  supermax  is  billed 
as  a maximum-security  facility  for  the 
“worst  of  the  worst,”  it  is  too  often  the 
troublemakers  and  rabble-rousers  who 
land  there,  at  the  pleasure  of  the  prison 
officials  who  transfer  them  out  of  general- 
population  facilities.  Over-represented 
among  supermax  inmates  are  “jailhouse 
lawyers” — those  who  file  lawsuits,  advo- 
cate on  behalf  of  themselves  and  other 
prisoners,  or  otherwise  irritate  prison 
guards.  Tamms  Correctional  Center  in 
southern  Illinois  openly  admits  this  on  its 
Web  site,  stating  that  the  Tamms  control 
unit  houses  “some  of  the  most  litigious 
inmates  in  the  department’s  custody.” 

Since  people  are  sent  to  supermax 
facilities  because  of  their  behavior  inside 
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prison  walls,  rather  than  offenses  commit- 
ted on  the  outside,  many  of  the  prisoners  in 
supermax  prisons  are  thus  serving  time  for 
relatively  small  crimes,  such  as  possession 
of  drugs  or  burglary  For  example,  David 
Tracy,  a 20-year-old  prisoner  who  hung 
himself  in  a Virginia  supermax  in  2000,  was 
serving  a two-and-a-half  year  sentence  for 
selling  drugs  at  the  time  of  his  death. 

Tracy’s  case,  sadly,  is  not  unique.  The 
suicide  rate  in  supermax  facilities  is  often 
twice  that  of  general  population  facilities. 
Despite  the  fact  that  only  about  10  percent 
of  the  prison  and  jail  population  is  held 
in  isolation  at  any  given  time,  according 
to  the  Correctional  Association  of  New 
York,  more  than  40  percent  of  completed 
suicides  occur  in  segregation.  In  part  this 
is  due  to  the  fact  that,  within  the  prison 
population,  the  most  over-represented 
group  in  isolation  is  prisoners  who  are 
mentally  ill.  At  some  institutions,  such 
as  Indiana’s  Wabash  Valley  Correctional 
Facility,  officials  have  admitted  that  the 
mentally  ill  comprise  “over  half”  of  their 
supermax  population.  According  to  Da- 
vid Fathi,  director  of  the  U.S.  Program  at 
Human  Rights  Watch,  this  has  much  to 
do  with  the  dismantling  and  underfund- 
ing of  numerous  social  services  - most 
notably  large,  public  mental  health  insti- 
tutions - that  coincided  with  the  rise  of 
the  supermax  prison.  People  with  mental 
illnesses,  particularly  those  with  impulse 
control  problems,  tend  to  be  among  the 
most  bothersome  in  a normal  prison  set- 
ting, and  guards,  usually  ill-equipped  to 
deal  with  mental  illness,  have  a penchant 
for  sending  them  to  supermaxes,  which 
Fathi  calls  an  “asylum  of  last  resort.” 

Resistance  on  the  Outside 

The  rise  of  supermax  prisons  has  long 
been  accompanied  by  a growing  move- 
ment to  shut  them  down. 


The  use  of  long-term  solitary  confine- 
ment was  systematized  in  October  1983, 
when  the  murder  of  two  guards  at  the 
Marion  Federal  Penitentiary  in  Illinois  led 
prison  officials  there  to  “lock  down”  the 
entire  facility,  keeping  prisoners  in  their 
cells  23  hours  a day  and  severely  limit- 
ing their  movement  and  communication 
with  each  other  and  the  outside  world. 
Resistance  to  those  policies  sprung  up 
almost  immediately  - both  behind  prison 
walls  and  on  the  outside,  through  a group 
called  the  Committee  to  End  the  Marion 
Lockdown.  Two  years  later,  the  AFSC 
published  a pamphlet  highlighting  and 
denouncing  what  was  happening  inside 
Marion.  It  did  not  realize  at  the  time  that 
what  was  occurring  marked  the  beginning 
of  a trend  in  prison  management.  As  The 
Lessons  of  Marion  was  distributed  across 
the  country,  the  AFSC  effectively  became 
a polestar  for  prisoners  trapped  in  extreme 
isolation,  as  well  as  for  loved  ones  on  the 
outside  who  wanted  to  understand  what 
was  happening  and  advocate  for  them. 

As  “control  units”  were  constructed 
in  different  areas  around  the  country,  local 
organizations  sprouted  up  organically  to 
denounce  their  existence  as  inhumane  and 
destructive.  Among  them  was  California 
Prison  Focus,  started  in  1990  by  lone  ac- 
tivist and  physician  Corey  Weinstein,  who 
set  about  to  document  and  denounce  the 
conditions  at  the  Security  Housing  Unit 
at  Pelican  Bay  State  Prison  in  Northern 
California.  Today,  the  organization  is  go- 
ing strong,  with  a combined  volunteer  and 
paid  staff  of  more  than  a dozen.  With  a 
strong  presence  at  the  StopMax  Confer- 
ence, California  Prison  Focus  continues  to 
be  a vocal  advocate  for  prisoners’  rights. 

As  local  initiatives  grew,  a national 
push  began  to  form.  In  1994,  the  AFSC 
spearheaded  the  National  Campaign 
to  Stop  Control  Unit  Prisons,  bringing 


together  pockets  of  resistance  from  Bos- 
ton, Chicago,  Los  Angeles  and  elsewhere. 
Three  years  later,  with  the  help  of  dozens 
of  letters  sent  back  and  forth  from  pris- 
oners who  were  successfully  withstanding 
life  in  solitary  confinement,  the  campaign 
produced  a “survivor’s  manual,”  which, 
according  to  Kerness,  is  still  requested 
thousands  of  times  each  year. 

Former  Prisoners  and  Family 
Members  at  the  Forefront  of  the 
Movement 

Resistance  to  long-term  solitary 
confinement,  fueled  by  a string  of  recent 
victories  and  driven  by  former  prison- 
ers and  their  family  members,  has  been 
heating  up  for  years.  At  the  StopMax 
Conference  in  Philadelphia,  it  came  to  a 
rolling  boil.  Lorenzo  Komboa  Ervin,  a 
former  member  of  the  Black  Liberation 
Army  who  was  imprisoned  in  Marion 
and  released  in  1985,  has  been  speaking 
out  against  solitary  confinement  and  the 
prison  industry  ever  since.  He  told  Al- 
terNet  in  Philadelphia,  “Our  prospects 
for  victory  are  better,  because  if  we  do 
this  correctly,  we  could  possibly  bring 
hundreds,  thousands,  even  millions  of 
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people  into  the  struggle.”  In  truth,  the 
rising  rates  of  incarceration  have  drawn 
more  and  more  families  and  loved  ones  to 
the  cause,  and  thanks  to  the  Internet  and 
other  advancements  in  communication 
technology,  activists  are  able  to  educate 
one  another  and  further  disseminate  the 
message. 

But  still,  the  effects  of  supermax  pris- 
ons are  felt  far  beyond  the  organizations 
that  were  represented  in  Philadelphia.  The 
majority  of  family  members  continue  to 
feel  disempowered  and  disenfranchised 
- creating  an  additional  challenge  for 
activists.  “We’re  going  to  have  to  go  into 
the  communities  and  educate  people  as 
well,”  Komboa  says.  “Our  consciousness 
is  not  the  same  as  people  in  the  ‘hood.  . . . 
We’ve  got  to  let  them  know  what’s  hap- 
pening, get  agitation  and  activation  out 
of  that.” 

The  Chicano  Mexicano  Prison  Proj- 
ect has  been  working  on  that  front  in  San 
Diego  since  1993,  through  publication  of 
a quarterly  newsletter,  Las  Calles  y La 
Torcida,  and  dozens  of  workshops  and 
teach-ins  aimed  at  exploring  the  impact 
of  the  prison  industrial  complex  on  Raza 
communities. 

“Most  prisoners  don’t  know  why  they 
are  in  prison,  and  most  parents  think  their 
kids  deserve  to  be  there,”  Ernesto  Bustillo, 
educator  and  member  of  the  CMPP, 
told  attendees  at  the  group’s  conference 
workshop.  Part  of  the  CMPP’s  mission, 
then,  is  to  “raise  political  and  social  con- 
sciousness of  Raza  prisoners,  educate  the 
Raza  community  as  to  the  realities  of  the 
prison  system.” 

Friends  and  Families  of  Fouisiana’s 
Incarcerated  Children,  which  also  held  a 
workshop  at  the  StopMax  Conference,  is 
working  on  the  same  front  in  Fouisiana, 
reaching  out  to  and  educating  parents  in 
low-income  communities  on  how  to  advo- 
cate for  their  children  and  understand  the 
dynamics  of  the  prison  system,  with  the 
goal  of  shutting  off  the  “school-to-prison 
pipeline.” 

Meanwhile,  groups  like  the  Friends 
and  Families  of  Prisoners’  Emergency 
Response  Network,  led  by  a proactive 
community  of  family  and  friends  of 
prisoners  in  Pennsylvania,  is  working  to 
document  the  experiences  of  people  inside 
the  prison  system  while  building  a network 
of  people  ready  to  make  noise  whenever 
any  one  of  their  loved  ones  behind  bars  is 
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suffering  a legal  or  medical  emergency. 

One  of  the  crucial  strengths  of  these 
organizations  is  that  for  many,  the  driv- 
ing forces  behind  their  work  are  current 
and  former  prisoners  and  their  family 
members.  Gale  Muhammad,  the  Stop- 
Max  Campaign  family  organizer  and  a 
key  driving  force  behind  the  conference, 
is  one  of  them.  She  says  she  became  ac- 
tive in  the  cause  in  1997  while  advocating 
for  her  late  husband,  Tarik  Mohammed, 
who  fell  ill  in  isolation  and  died  that  year. 
She  says  she  is  driven  by  a desire  to  not 
let  Tarik’s  death  be  in  vain,  and  by  her 
determination  not  to  let  their  son,  who 
is  currently  incarcerated,  meet  a similar 
fate.  “I’m  still  here,”  she  yelled  to  the 
crowd  at  the  conference’s  opening  cel- 
ebration. “I’m  here  because  we  have  got 
to  save  our  children.” 

Creating  Change 

Chicago  organizer  Faurie  Jo  Reyn- 
olds, of  the  Tamms  Year  Ten  Campaign, 
came  with  an  agenda:  to  learn  about 
places  where  activists  have  had  success 
in  achieving  humane  conditions  in  su- 
permax facilities  and  apply  those  lessons 
to  her  fight  to  do  the  same  at  Tamms 
Correctional  Center’s  closed  maximum- 
security  facility  (CM AX).  Tamms  Year 
Ten  persuaded  the  Illinois  General  As- 
sembly Prison  Reform  Committee  to 
hold  a public  hearing  on  April  28.  That 
hearing  led  lawmakers  to  introduce  a 
bill  on  May  24  that  would  put  an  end  to 
indefinite  sentences  at  Tamms  CMAX, 
remove  people  with  mental  illness  from 
isolation  and  establish  clear  criteria, 
and  time  limits,  for  assignment  in  the 
facility. 

Similar  legislation  was  passed  in 
New  York  in  January  of  this  year  after 
a six-year  battle  led  by  Mental  Health 
Alternatives  to  Solitary  Confinement,  a 
coalition  of  more  than  60  organizations 
in  the  New  York  area.  The  new  law  bans 
solitary  confinement  for  people  with 
psychological  disabilities.  However,  at 
the  urging  of  the  New  York  State  Cor- 
rectional Officers  Union,  discretion  is 
allowed  “if  an  inmate  is  going  to  hurt 
himself  or  others.” 

“This  is  a victory  - and  we  have 
to  celebrate  our  victories,”  Alexandra 
Smith,  a New  York  organizer,  said  during 
a panel  titled  “Counter-Abuse  Cam- 
paigns and  Resistance  Strategies.”  “But 
it  is  a partial  victory,  and  so  we  have  to 
remain  vigilant.” 

Other  localities  face  more  resistance 
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to  reform.  AFSC’s  Prison  Justice  Program 
Coordinator  Matthew  Fowen,  in  Tucson, 
Arizona,  says  there  is  little  hope  for  win- 
ning the  support  of  state  lawmakers  there, 
who  “tend  to  be  cowboys,”  so  he  and 
his  colleagues  have  instead  entered  into 
a round  of  discussions  directly  with  the 
Arizona  Department  of  Corrections.  The 
Tucson  AFSC  office  compiled  and  released 
an  in-depth  study  on  the  overuse  of  solitary 
confinement  in  the  state,  which  gave  the 
group  some  bargaining  power  with  state 
corrections  officials,  which  Fowen  hopes 
to  leverage  for  meaningful  reforms  from 
within. 

Meanwhile,  other  groups  have  taken 
their  battles  to  the  legal  front. 

In  2007,  a lawsuit  brought  forth  by 
the  American  Civil  Fiberties  Union  and 
the  law  firm  Holland  & Knight  against  the 
Mississippi  Department  of  Corrections 
succeeded  in  overhauling  an  overzealous 
system  that,  at  the  time  the  lawsuit  was 
filed,  was  holding  more  than  1,000  prison- 
ers in  long-term  isolation  at  the  notorious 
Mississippi  State  Penitentiary,  also  known 
as  Parchman  Farm,  in  Parchman,  Miss. 
Through  what  attorney  Steve  Hanlon  of 
Holland  & Knight  called  “beat(ing)  them 
up  successfully  in  the  courts,  and  then 
bring(ing)  them  to  the  table  to  negotiate,” 
the  legal  advocates  were  able  to  slash  that 
number  to  130,  with  more  prisoners  still 
being  weeded  out  and  transferred. 

The  victory  was  born  of  a strategy  that 
brought  together  an  array  of  experts  across 
various  fields,  including  James  Austin  of 
the  JFA  Institute,  a D.C. -based  justice  and 
corrections  research  and  consulting  firm. 
Austin,  who  has  a long  history  in  prison 
work,  examined  Parchman’s  placement 
system,  or  lack  thereof,  and  developed  a 
precise  set  of  entry  and  exit  criteria  that 
everyone  - wardens  and  advocates  alike 
- could  agree  on.  He  then  applied  those 
criteria  to  the  prison  population.  Accord- 
ing to  Austin,  the  new  system  included  clear 
definitions  of  what  constitutes  good  be- 
havior and  incentives  (such  as  recreational 
time  or  access  to  a television)  for  conform- 
ing to  those  guidelines.  The  Parchman 
experiment,  then,  significantly  reduced 
the  supermax  population  simply  by  cre- 
ating a centralized,  defined,  prison-wide 
assignment  process  to  replace  the  process 
lacking  in  accountability  that  prevails  at 
most  supermax  facilities  and  simply  leaves 
placement  up  to  the  guards,  with  little  or 
no  opportunity  to  challenge  that  placement 
or  identify  its  basis. 

In  Philadelphia,  Austin  spoke  at  a 
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workshop  on  “The  Successful  Overhaul 
of  Mississippi’s  Supermax  Prison,”  say- 
ing that  all  he  did  was  help  Mississippi 
prison  officials  “understand  that  when  you 
give  incentives  to  prisoners  in  a normal, 
humane  way,  it  makes  for  a safer  place.” 
“That’s  not  advocacy,”  he  said,  “that’s  sci- 
ence.” Austin  was  also  one  among  a team 
of  experts  who  similarly  restructured  the 
supermax  system  in  Ohio  in  2003,  and, 
he  says,  “they  have  not  had  one  prisoner 
come  back.” 

The  Fight  Against  Supermax 
Prisons  Continues 

Strategies  like  the  ones  described  at 
the  StopMax  Conference  have  led  to  a 
successful  reduction  in  the  number  of  su- 
permax prisoners  and  have  helped  remove 
mentally  ill  prisoners  from  their  ranks. 
But  they  still  fall  short  of  the  campaign’s 
ultimate  goal:  abolishing  solitary  confine- 
ment. Multiple  legal  challenges  claiming 
that  prolonged  isolation  is  “cruel  and 
unusual  punishment,”  and  thus  a violation 
of  the  Eighth  Amendment,  have  failed. 
For  example,  in  Madrid  v.  Gomez,  a 1995 
case  filed  on  behalf  of  more  than  3,000 
prisoners  at  California’s  Pelican  Bay  State 
Prison  Security  Housing  Unit,  federal  dis- 


trict court  Judge  Thelton  Henderson  ruled 
that  “while  the  conditions  in  the  SHU  may 
press  the  outer  bounds  of  what  most  hu- 
mans can  psychologically  tolerate,”  they 
were  not  “cruel  and  unusual.”  However, 
in  his  decision,  Henderson  did  rule  that 
mentally  ill  prisoners  should  not  be  placed 
in  isolation.  Since  that  case,  every  federal 
court  to  weigh  in  on  the  issue  has  followed 
suit  and  has  found  solitary  confinement 
unconstitutional  in  the  case  of  the  severely 
mentally  ill,  while  deferring  the  ultimate 
decision  about  the  isolation  of  mentally 
sound  prisoners  to  the  states. 

However,  one  high-profile  case  revis- 
iting the  question  of  whether  extended 
isolation  qualifies  as  “cruel  and  unusual 
punishment”  was  recently  determined  to 
have  “merit  to  proceed”  by  the  United 
States  Supreme  Court.  In  a pending  civil 
case,  the  Angola  Three  are  challenging  the 
conditions  of  their  confinement  as  well  as 
what  they  call  the  “sham”  review  process 
that  allowed  them  to  be  held  in  isolation 
for  so  many  years.  Wilkerson,  Woodfox 
and  Wallace  v.  the  State  of  Louisiana  et 
al.  is  still  pending  and  could  have  far- 
reaching  consequences. 

“At  one  time  I thought  that  which  was 
legal  was  ultimately  moral,”  Wilkerson 


told  conference  attendees  in  Philadelphia. 
“But  my  years  - my  29  years  in  solitary 
confinement  and  my  3 1 years  serving  time 
for  a crime  that  the  state  knew  I hadn’t 
committed  - has  taught  me  a lesson:  that 
legality  and  morality  are  not  friends.  Le- 
gality does  not  equal  morality.” 

Wilkerson  pointed  out  to  the  crowd 
at  the  StopMax  Conference  that  slavery 
and  other  abhorrent  practices  of  racism, 
classism  and  sexism  have  also  been  legal 
at  certain  periods  in  history,  but  that, 
through  the  hard  work  of  those  who 
believe  in  equality  and  justice,  they,  too, 
were  abolished. 

“Abraham  Lincoln  gets  credit,  and 
other  politicians  get  credit,  for  abolishing 
slavery,”  he  continued,  “but  it  really  wasn’t 
Lincoln.  You  know,  Lincoln  only  did  the 
will  of  the  people.  It  was  the  abolitionists, 
people  who  looked  at  slavery  and  saw  it  as 
being  something  that  was  terrible.” 

“That  is  why  it  is  so  important  that 
the  struggle  continues.”  P 

Jessica  Pupovac  is  an  adult  educator  and 
independent  journalist  living  in  Chicago. 
This  article  originally  appeared  on  Alternet. 
com  on  August  11,  2008,  and  is  reprinted 
with  permission  of  the  author. 
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Ruling  Against  Expression  is  No  Music  to  Prisoners’  Ears 


u T)rison  walls  do  not  form  a 
1 barrier  separating  the  inmate 
from  the  protections  of  the  Constitution.” 
So  wrote  Justice  Sandra  Day  O’Connor 
in  the  1987  decision  Turner  v.  Safley.  But 
the  statement  has  often  proved  an  empty 
incantation  in  courts  across  the  country, 
as  prisoners’  First  Amendment  rights  tend 
to  receive  short  shrift  from  the  Supreme 
Court  on  down  to  lower  federal  courts. 
Even  in  Turner  v.  Safley,  the  Court  created 
a very  deferential  reasonableness  standard 
that  favors  prison  officials  in  cases  involv- 
ing expression  by  prisoners. 

A stark  example  of  this  broad  defer- 
ence can  be  seen  in  a July  2008  federal 
appeals  court  decision  in  Pennsylvania 
that  rejected  the  First  Amendment  claims 
of  a Pennsylvania  prisoner  who  chal- 
lenged the  elimination  of  an  important 
part  of  a prison  music  program. 

A three-judge  panel  of  the  3rd  U.S. 
Circuit  Court  of  Appeals  unanimously 
ruled  in  Young  v.  Beard  that  state  prison 
officials  did  not  violate  the  First  Amend- 
ment when  they  eliminated  prisoner 
recreational  bands.  Even  though  the  pro- 
gram had  existed  for  decades,  the  appeals 
court  deferred  to  prison  officials’  claims 
of  possible  security  problems. 

In  a brief  filed  on  behalf  of  prisoner 
Richard  Glenn  Young,  his  lawyers  wrote 
that  “prison  administrators  cannot  entirely 
escape  the  constitutional  bounds  upon 
their  authority  by  simply  chanting  a ‘se- 
curity’ incantation  in  hopes  of  magically 
warding  off  all  prisoner  § 1983  claims”  (the 
federal  statute  through  which  civil  rights 
claims  are  filed).  However,  that  is  what 
prison  administrators  did  in  this  case  - and 
they  were  upheld  by  the  3rd  Circuit. 

For  many  years  the  Pennsylvania 
Correction  Institute  at  Graterford  had 
allowed  prisoners  to  play  in  independent 
prisoner  bands.  Such  bands  played  many 
genres  of  music,  including  Latina/salsa 
music,  gospel,  classic  rock,  hard  rock/ 
heavy  metal,  hip-hop  and  R&B.  Young, 
who  is  serving  a life  sentence  for  murder 
at  Graterford,  played  in  two  bands  - a 
heavy-metal  band  called  Dark  Mischief 
and  a rock  band,  Runnin’  with  Scissors. 

In  2002,  the  cable  channel  VH-1 
began  a documentary  series,  Music  Be- 
hind Bars,  which  examined  prison  music 
groups.  A major  point  of  the  program 
was  to  show  how  music  provided  thera- 
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peutic  value  in  correctional  institutions. 
Pennsylvania  Department  of  Corrections 
Secretary  Jeffrey  Beard  (the  same  Beard 
in  the  2006  Supreme  Court  decision  Beard 
v.  Banks  [548  U.S.  521],  which  upheld  a 
draconian  restriction  on  certain  prison- 
ers’ access  to  reading  materials)  approved 
VH-l’s  request  to  film  prisoner  bands  at 
Graterford.  VH-1  filmed  several  bands, 
including  Dark  Mischief,  in  June  2002. 

After  promotions  kicked  in  for  Music 
Behind  Bars,  opposition  mounted.  Some 
were  outraged  that  prisoners  convicted 
of  violent  offenses  were  allowed  to  par- 
ticipate in  recreational  bands.  Among 
those  outraged  was  Fox  commentator 
Bill  O’Reilly,  who  “bloviated,”  as  he  says, 
against  the  idea  on  his  television  program, 
The  O'Reilly  Factor,  for  several  days  in 
October  2002. 

On  Oct.  17,  2002,  then-Pennsylvania 
Gov.  Mark  Schweiker  appeared  on  The 
O'Reilly  Factor  and  said:  “We  don’t 
want  it  to  happen  again,  and  today  we’re 
making  sure  that  in  all  of  our  prisons  no 
more  music  programs  or  opportunities 
of  this  kind  again  will  be  afforded  to 
murderers.” 

To  a certain  extent  the  reaction  was 
understandable,  in  that  family  members 
of  murder  victims  did  not  want  to  see 
the  prisoners  who  killed  their  loved  ones 
play  music  on  television.  But  shielding  the 
families  was  not  the  stated  justification 
for  eliminating  prison  bands:  Security 
and  scarce  resources  were  the  reasons 
given  by  the  state  during  the  litigation.  If 
security  and  scarce  resources  were  the  real 
concerns,  a reasonable  observer  might  ask, 
how  did  the  program  operate  with  appar- 
ent effectiveness  for  decades? 

On  Oct.  18  - the  day  Music  Behind 
Bars  aired  - Gov.  Schweiker  ordered 
Beard  to  end  the  independent  band  pro- 
gram at  Graterford.  A week  later,  Beard 
formed  a committee  of  prison  officials 
to  study  the  music  programs  throughout 
the  Pennsylvania  prisons.  The  committee 
recommended  continuing  the  programs, 
including  independent  prison  bands. 
The  committee  said  the  bands  actually 
enhanced  security  by  giving  prisoners  a 
positive  outlet,  although  some  officials 
said  there  was  improper  supervision  of 
prisoners  playing  during  music  time,  when 
as  many  as  10  bands  and  60  prisoners 
might  be  practicing  at  once. 


But  Beard  overruled  the  committee 
and  implemented  a new  music  policy 
in  December  2003  that  eliminated  the 
band  program.  The  only  bands  allowed 
to  perform  now  are  some  that  play  music 
for  religious  services  and  an  occasional 
talent  show. 

Young  sued  in  federal  court,  contend- 
ing that  cutting  out  the  band  program 
violated  prisoners’  free-expression  rights. 
He  also  said  the  policy  violated  the  es- 
tablishment clause  because  the  policy 
favored  religious  music  but  disfavored  all 
other  types. 

A district  court  ruled  for  the  prison 
officials  in  January  2007.  Young  appealed 
to  the  3rd  Circuit,  which  affirmed  that 
ruling  in  its  July  8 unpublished  opinion  in 
Young  v.  Beard,  284  Fed.Appx.  958  (3rd 
Cir.  2008).  Addressing  the  free-expression 
claim,  the  appeals  court  applied  the  def- 
erential standard  from  Turner  v.  Safley 
This  standard  sets  forth  several  tests  to 
determine  reasonableness: 

• Whether  there  is  a “valid,  rational 
connection”  between  the  prison  regulation 
and  the  legitimate  government  interest  put 
forward  to  justify  it.  The  Supreme  Court 
noted  that  the  “governmental  objective 
must  be  a legitimate  and  neutral  one.” 

• Whether  alternative  means  of  exer- 
cising the  right  remain  available  to  prison 
inmates. 

• Whether  accommodating  prison- 
ers’ constitutional  rights  will  infringe 
on  the  rights  of  guards  or  other  inmates 
and  on  the  allocation  of  prison  resources 
generally. 

• Whether  there  are  alternative  meth- 
ods of  accommodating  prisoners’  rights  at 
a minimal  cost  to  valid  penological  inter- 
ests. The  existence  of  easy  alternatives  can 
show  that  the  regulation  was  an  “exagger- 
ated response”  to  prison  concerns. 

The  3rd  Circuit  decided  that  the 
elimination  of  the  independent  bands  was 
reasonable.  “Here,  the  record  establishes 
that  there  is  a rational  connection  between 
the  elimination  of  the  prior  independent 
band  program  and  institutional  secu- 
rity because  the  poor  supervision  of  the 
program  itself  created  an  unsafe  inmate 
environment.” 

However,  the  committee  formed  to 
study  the  program  did  not  call  for  its 
abolition.  Surely  if  security  concerns  were 
that  serious,  the  committee  would  have 
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said  so.  The  3rd  Circuit  mentioned  that 
the  committee  recommended  continuing 
the  program  in  some  form  but  noted: 
“Secretary  Beard  testified  that  based  on 
what  he  learned  during  the  committee’s 
investigation  and  by  talking  to  the  depu- 
ties and  the  superintendent,  he  concluded 
that  the  independent  band  program  was 
not  properly  administered  or  supervised 
and  undermined  prison  security.” 

The  appeals  court  also  brushed  aside 
Young’s  claims  that  there  were  several  less 
speech-restrictive  alternatives  to  the  elimi- 
nation of  all  recreational  bands.  Prison 
officials  could  have  allowed  prisoners  to 
rotate  into  the  rehearsal  area  group-by- 
group.  They  could  have  hired  part-time 
officials  to  help  monitor  rehearsals. 

The  3rd  Circuit  panel  wrote  that  “in- 
mates can  still  take  music  classes,  be  part 
of  an  institutional  band,  perform  at  the 
talent  show  and  at  special  events,  and  play 
music  individually  in  their  cells.”  That  is 
a far  cry  from  being  able  to  rehearse  with 
fellow  band  members. 

“The  prison  officials  had  an  exag- 
gerated response  to  the  music  program,” 
said  Philadelphia-based  attorney  Jennings 
Durand,  who  represented  Young.  “It  had 
been  a great  program  for  decades.  . . . An 
obvious  option  was  to  have  the  different 
bands  rotate  in  and  out  (of  secure  re- 
hearsal areas).  I don’t  see  an  explanation 
in  the  opinion  about  why  it  is  OK  to  go 
from  10  bands  to  zero.” 

By  phone,  Durand  pointed  out  that 
the  court  failed  to  defer  to  the  prison 
officials  who  were  closer  to  and  had  the 
greater  understanding  of  the  program.  “If 
a prison  official’s  decision  is  just  a conclu- 


sory  assertion,  then  the  courts  should  not 
afford  deference  to  the  decision,”  Durand 
said.  “The  irony  here  is  that  there  were 
some  prison  officials  who  had  information 
and  judgment  that  should  have  been  given 
deference:  for  example,  the  superintendent 
at  Graterford  who  oversaw  the  prison’s 
long-time  music  instructor  testified  that 
he  would  not  have  ended  the  band  pro- 
gram, which  he  saw  as  a security  benefit 
to  the  prison,  had  it  not  been  for  the  VH-1 
controversy  and  the  secretary’s  resulting 
order  to  shut  down  the  bands.” 

The  net  result  of  the  shutdown  and  the 
ruling  may  be  an  angrier  prisoner  popula- 
tion - prisoners  with  less  chance  to  express 
themselves  in  a positive  fashion.  The  other 
result  is  a loss  for  the  First  Amendment. 
“The  band  program  tapped  into  the  basic 
human  impulse  to  express  oneself  - an 
endeavor  that  is  so  fundamental  that  it 
is  protected  by  the  First  Amendment,” 
Durand  said.  “That  fundamental  right 
should  never  be  abridged  simply  because 
the  people  express- 
ing themselves  are 
politically  unpop- 
ular with  a broad 
segment  of  our  so- 
ciety.” 

Durand  is  un- 
doubtedly right  that 
most  people  sim- 
ply don’t  care  about 
prisoners  and  view 
with  skepticism  any 
prisoner  claims  of 
constitutional  viola- 
tions. Most  believe 
that  prisoners  for- 


feited their  constitutional  rights  when 
they  committed  their  crimes.  But  that  is 
not  - or  least  should  not  be  - the  case. 
Prisoners  still  possess  some  level  of  con- 
stitutional rights. 

As  Justice  Thurgood  Marshall  elo- 
quently expressed  it  in  his  concurrence 
in  Procunier  v.  Martinez  (1974):  “When 
the  prison  gates  slam  behind  an  inmate, 
he  does  not  lose  his  human  quality;  his 
mind  does  not  become  closed  to  ideas; 
his  intellect  does  not  cease  to  feed  on  a 
free  and  open  interchange  of  opinions;  his 
yearning  for  self-respect  does  not  end;  nor 
is  his  quest  for  self-realization  concluded. 
If  anything,  the  needs  for  identity  and 
self-respect  are  more  compelling  in  the 
dehumanizing  prison  environment.”  FJ 

David  L.  Hudson,  Jr.  is  a First  Amend- 
ment scholar.  This  article  was  originally 
published  by  the  First  Amendment  Center  in 
July  2008,  and  is  reprinted  with  permission 
from  the  author. 
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An  Execution  in  the  Family:  One  Son’s  Journey,  by  Robert  Meeropol; 

St.  Martin’s  Griffin,  273  pages,  $14.95 


The  Rosenberg  case:  for  most  Baby 
Boomers  it  is  an  historical  foot- 
note, something  one  recalls  vaguely  from 
a history  class  or  a documentary  on  the 
Cold  War.  For  older  Americans,  the  case 
usually  stands  out  in  sharper  relief;  during 
the  McCarthy  era,  the  Rosenbergs  were  a 
touchstone  of  one’s  personal  politics,  just 
as  Sacco  and  Vanzetti  had  been  for  an 
earlier  generation.  Surely,  though,  there  is 
no  one,  young  or  old,  to  whom  the  name 
“Rosenberg”  is  more  visceral  than  it  is  to 
Robert  Meeropol,  youngest  son  of  Julius 
and  Ethel  Rosenberg.  An  Execution  in  the 
Family  is  his  story. 

In  March  of  1951,  following  a hasty 
indictment  and  seriously  flawed  trial,  the 
Rosenbergs  were  convicted  of  conspiracy 
to  give  atomic  secrets  to  the  Soviets.  The 
couple  maintained  their  innocence  during 
and  after  the  trial,  repudiating  testimony 
by  Ethel’s  brother  David  Greenglass  and 
other  accused  co-conspirators,  all  but 
one  of  whom  had  cut  snitch  deals  with 
the  government  in  exchange  for  lighter 
sentences.  After  the  death  sentence  was 
announced,  troubling  contradictions 
of  the  trial  began  to  emerge,  and  an 
international  campaign  was  mounted  in 
the  couple’s  defense.  During  the  months 
leading  up  to  the  execution  date  the 
Rosenbergs  were  repeatedly  offered  (and 
repeatedly  declined)  the  chance  to  recant 
and  save  themselves.  On  June  17,  1953, 
a “last  minute”  stay  of  execution  was 
granted  by  Supreme  Court  Justice  Wil- 
liam O.  Douglas.  Under  pressure  from 
the  prosecution,  the  stay  was  quickly 
vacated,  however,  and  on  June  19  Julius 
and  Ethel  Rosenberg  were  executed,  one 
after  the  other,  in  a Sing  Sing  electric 
chair. 

Amid  the  grand,  historical  tragedy  of 
the  Rosenbergs’  death,  one  minor  tragedy 
is  frequently  overlooked  - the  fact  that 
they  left  behind  two  sons:  Robert,  age  6 
and  Michael,  age  10.  At  the  time  of  the 
executions,  neither  boy  was  old  enough 
to  fully  understand  what  the  political 
controversy  was  about;  they  were  simply 
two  orphaned  children  who  wanted  to  get 
out  of  the  spotlight  and  on  with  their  lives. 
For  Robert  especially,  whose  emotional 
reserves  were  fragile  and  whose  memory 
of  his  parents  was  vague,  the  need  to  dis- 
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tance  himself  from  their  legacy  and  cloak 
his  identity  as  a “Rosenberg  son”  became 
imperative. 

As  a child,  Robert  divided  the  mem- 
ory of  his  Rosenberg  life  into  two  camps. 
There  was  “us”  (the  victims),  which 
included  his  parents  and  brother,  his  adop- 
tive parents  and  the  few  other  people  he 
trusted  - and  there  was  “them”  (the  vil- 
lains), which  included  the  government,  the 
relatives  who  had  given  hostile  testimony 
in  court,  the  media,  and,  in  some  sense, 
outsiders  in  general,  who  were  not  to  be 
trusted.  Given  this  bleak  dichotomy  of 
a world,  it  is  understandable  that  a boy 
of  six  might  wish  to  embrace  any  handy 
new  identity  that  offers  itself,  and  that’s 
essentially  what  Robert  did  in  bonding 
with  his  adoptive  parents,  Abel  and  Anne 
Meeropol.  Yet,  the  Meeropols,  like  the 
Rosenbergs,  were  devoted  leftists,  and 
the  politically  conscious  upbringing  they 
gave  Robert,  combined  with  the  genetic 
(some  might  say  spiritual)  legacy  of  his 
parents,  was  destined  to  keep  the  reality 
of  Robert’s  other  self,  his  Rosenberg  self, 
constantly  before  him. 

Meeropol  thrived  in  the  safe  haven 
his  adoptive  parents  gave  him  (he  recalls 
idyllic  days  at  “red”  summer  camps  and 
schools)  and  as  he  grew  from  a politically 
conscious  childhood  into  politically  active 
adult  his  world  expanded  accordingly.  In 
these  conditions  the  cat  was  bound  to  get 
out  of  the  bag.  And  finally  it  did.  In  1973, 
twenty  years  after  the  execution,  Robert 
and  Michael  went  public  in  a legal  effort 
to  protect  their  parents’  prison  letters 
from  being  published.  Until  the  lawsuit, 
Meeropol  had  been  forced  to  choose, 
friend  by  friend,  whom  he  would  reveal 
himself  to.  That  he  didn’t  tell  his  fiance 
until  shortly  before  proposing  is  reveal- 
ing of  how  difficult  that  choice  must  have 
been. 

Against  a political  backdrop  that 
scrolls  from  scenes  of  McCarthyite  hys- 
teria, through  the  blooming  of  New  Left 
radicalism  in  the  1960s,  to  the  retrench- 
ment of  Reaganism  and  the  post-9/ 1 1 era, 
Meeropol  recounts  how  his  thinking  on 
his  Rosenberg  identity  gradually  shifted. 
In  the  late  1980s,  on  the  verge  of  a total 
breakdown  at  the  prospect  of  enduring  a 
career  as  a stressed-out  corporate  lawyer, 


Meeropol  is  forced  to  go  a step  beyond 
simply  acknowledging  his  parents’  name; 
this  time  he  must  choose  whether  to  em- 
brace the  Rosenberg  legacy  as  well. 

Running  parallel  to  Meeropol’s  per- 
sonal search  for  identity  is  his  struggle 
to  unravel  that  of  his  parents.  For  most 
of  his  life  he  had  assumed  they  were 
totally  innocent:  just  two  more  martyrs 
to  the  excesses  of  McCarthyism.  As  he 
carefully  deconstructs  his  parents’  court 
case,  though,  he  is  able  to  reexamine  the 
question  of  their  guilt  with  judgment 
unclouded  by  the  reflexive  defensiveness 
of  an  orphaned  child.  Midway  through 
the  book  Meeropol  describes  an  exchange 
in  which  Dr.  Henry  Linschitz,  a scientist 
connected  with  the  part  of  the  atomic 
project  the  Rosenbergs  were  alleged  to 
have  filched  secrets  from  (and  a Rosenberg 
supporter ),  makes  a trenchant  observa- 
tion. “The  question  is  not  whether  [your 
parents]  were  guilty,”  Linschitz  tells  him. 
“The  question  is  guilty  of  what.” 

Were  Julius  and  Ethel  Rosenberg  re- 
ally guilty  of  conspiracy  to  steal  crucial 
atomic  secrets?  The  evidence  on  that 
count  is  astonishingly  weak.  But  does 
weak  evidence  on  that  charge  necessar- 
ily prove  that  the  Rosenberg’s  did  not 
pass  any  secrets,  or  at  least  intend  to? 
Not  necessarily,  Meeropol  admits  - they 
were  Soviet  sympathizers,  after  all,  and 
did  have  access  to  some  information  the 
Soviets  might  have  found  useful.  But  with 
Julius  and  Ethel  gone,  and  most  of  the 
other  principals  in  the  case  either  dead 
or  silent,  the  whole  truth  will  never  be 
known.  What  is  known  (from  FBI  docu- 
ments made  available  following  FOIA 
lawsuits  filed  by  Meeropol  and  others)  is 
that  the  FBI  and  prosecutors  in  the  case 
acted  improperly  by  coaching  and  even 
extorting  witnesses,  and  that  the  judge, 
Irving  Kaufman,  also  acted  improperly 
by  meeting  with  the  prosecutors  ex  parte 
during  the  trial. 

In  Executions  final  chapter,  “Con- 
structive Revenge,”  Meeropol  leaves 
aside  the  question  of  his  parents’  guilt  or 
innocence  and  summarizes  his  final  trans- 
formation from  wanting  simply  to  avenge 
the  deaths  of  his  parents  to  wanting  to 
leave  a more  positive  legacy  to  them.  He 
achieves  that  goal  beautifully  by  founding 
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Connecticut  DOC  Settles  Prisoner 
Hogtying  Death  For  $900,000 


the  Rosenberg  Fund  for  Children  (http:// 
www.rfc.org/),  an  organization  that  of- 
fers direct  assistance  to  children  who  find 
themselves  in  circumstances  similar  to 
Robert’s  own  on  that  June  day  in  1953. 

“Most  of  us  have  negative  experiences 
in  our  lives  that  can  have  devastating  im- 
pact,” he  writes. 

These  events  can  defeat  us,  causing 
us  to  become  passive  and  dead  inside.  We 
can  strike  back  violently  by  attempting  to 
retaliate  by  visiting  the  destruction  we  en- 
dured upon  others.  A third  reaction  turns 
the  rage  inward,  allowing  us  to  wallow  in 
bitterness.  I believe  the  most  productive 
course  is  to  harness  that  anger  and  use  it 
to  develop  something  positive.  I call  this 
fourth  path  “constructive  revenge.” 

An  Execution  in  the  Family  offers  a 
vivid  refresher  course  on  the  Rosenberg 
case  in  particular,  as  well  a useful  exami- 
nation on  the  larger  question  of  political 
prisoners  in  the  United  States.  History 
and  politics  aside,  though,  the  piece  is 
primarily  a psychological  autobiography, 
worthwhile  not  just  for  its  exploration  of 
why  a young  boy  would  step  into  the  closet 
of  anonymity  in  the  first  place,  but  for  why 
he  would  eventually  step  back  out  again, 
into  the  light  of  day.  FJ 


The  Connecticut  Department  of 
Corrections  (CDC)  settled  a 
wrongful  death  complaint  for  $900,000 
when  a prisoner  who  was  hogtied  in 
a prison  classroom  died  of  traumatic 
asphyxia  from  the  application  of  such 
restraint. 

Dennis  Kinsman  was  an  uncon- 
victed pre-trial  detainee  (charged  with 
disorderly  conduct)  at  the  Garner  Cor- 
rectional Facility  in  May  2004.  Kinsman 
had  been  diagnosed  with  schizoaffective 
disorder  and  attended  a required  anger 
management  class  taught  by  a recre- 
ational therapist.  When  Kinsman  and  the 
therapist  got  into  an  argument  in  class,  the 
therapist  grabbed  Kinsman  by  the  shirt 
and  tried  to  remove  him.  Eleven  guards 
responded  to  the  therapist’s  summons 
for  aid.  Six  of  them  wrestled  Kinsman 
to  the  ground  and  hog-tied  him  face 
down  with  his  feet  on  his  buttocks  and 
his  hands  shackled  behind  his  back.  In 
this  position,  Kinsman  vomited,  became 
unconscious  and  died  while  the  other 
guards  just  looked  on.  Cause  of  death 


was  determined  to  be  from  drowning  in 
his  vomit. 

This  was  not  news  to  CDC.  In  Novem- 
ber 1999  another  Garner  prisoner,  Bryant 
Wiseman,  died  under  similar  circum- 
stances. And  six  months  earlier,  Timothy 
Perry  died  the  same  type  of  death  at  the 
Hartford  Correctional  Center.  Kinsman’s 
attorneys  argued  that  with  this  precedent, 
CDC  should  have  revised  its  use-offorce 
policies  particularly  as  to  the  incidence 
of  compression  asphyxia.  Failing  to  do 
so  predictably  resulted  “in  a nightmarish 
reenactment”  of  the  earlier  deaths. 

Kinsman’s  family  sued  in  a 42  U.S.C. 
§ 1983  civil  rights  complaint  alleging 
violation  of  Dennis’  Fourteenth  Amend- 
ment rights  to  safety  and  life.  The  parties 
settled  the  complaint  in  January  2008  for 
$900,000.00.  Kinsman  was  represented  by 
Bridgeport  attorney  Sean  McElligott.  See: 
Kinsman  v.  Lantz,  U.S.D.C.  (D.  Conn.) 
No.  07CV793(JCAH0).  FJ 

Other  resource:  Connecticut  Law  Tri- 
bune. 
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NIC  Report:  Wisconsin  Jails  Racist  and  Dangerous 


On  January  3 1 , 2008,  the  National 
Institute  of  Corrections  (NIC) 
issued  a 139-page  report  detailing  numer- 
ous flaws  in  the  Milwaukee,  Wisconsin 
jail  system.  The  Milwaukee  House  of 
Correction  (HOC),  the  Community  Cor- 
rections Center  (CCC)  and  the  County  Jail 
Facility  (CJF)  fell  short  in  virtually  every 
area  scrutinized  by  inspectors.  From  fire 
hazards  and  filth  to  dysfunctional  guards 
and  the  jail’s  K9  unit,  the  HOC  failed  in 
every  area  but  one. 

Dr.  Jeffrey  A.  Schwartz  spent  eight 
days  touring  the  HOC  in  two  separate 
visits,  both  in  September  2007.  Dr. 
Schwartz’s  initial  assessment  was  that 
the  facility  was  overcrowded  and  in 
danger  of  many  impending  problems 
as  a result. 

The  Milwaukee  County  jail  system 
holds  a total  of  around  3,440  prisoners. 
This  includes  2,207  at  the  HOC,  up  to  280 
in  the  CCC  and  up  to  960  in  the  CJF. 

For  its  size,  the  HOC  operates  an 
unusually  large  K9  unit.  The  jail  has  14 
dogs  and  handlers,  even  though  dogs  are 
seldom  used  in  county  facilities.  Assistant 
Superintendent  Jeffrey  Mayer  admitted 
that  the  K9s  served  a two-fold  purpose  of 
sniffing  out  drugs  and  intimidating  prison- 
ers. Inspectors  concluded  that  two  dogs 
would  be  just  as  effective  as  the  fourteen 
that  were  being  used. 

Not  only  were  the  dogs  unnecessar- 
ily expensive,  in  some  cases  they  actually 
impeded  the  ability  of  staff  to  respond  to 
emergencies.  Only  once  in  the  past  decade 
had  dogs  been  used  to  subdue  an  unruly 
prisoner. 

The  NIC  report  observed  that  the 
K9s  might  be  better  used  to  sniff  out 
drugs  on  guards,  since  guards  were  the 
most  frequent  source  of  drugs  entering 
the  facility. 

But  the  most  disturbing  aspect  of  the 
dogs’  presence  was  the  ideology  behind 
their  use.  The  report  noted  the  inordinate 
number  of  black  prisoners  incarcerated 
at  the  HOC  and  the  fact  that  the  dogs 
were  specifically  used  to  intimidate 
them.  The  use  of  German  Shepherds 
“evokes  memories  of  Bull  Connor  and 
Civil  Rights  marches  in  the  South,”  and 
creates  a “negative  racial  stereotype.” 
This  conclusion  was  based  in  part  on  the 
fact  that  while  the  general  population  of 
Milwaukee  County  is  only  one-fourth 


by  Gary  Hunter 

black,  the  county  jail  population  is  three- 
fourths  black. 

The  CCC  raised  different  concerns 
for  NIC  inspectors.  The  report  noted  the 
absence  of  any  type  of  fire  sprinklers  or 
evacuation  plan  at  the  facility.  The  CCC 
holds  hundreds  of  work  release  prisoners. 
“No  one  the  consultant  spoke  with ...  ever 
remembered  a fire  drill  being  conducted 
there.”  Given  the  fact  that  the  five-story 
building  is  an  antiquated  wood-frame 
construction,  “there  is  every  reason  to 
believe  that  a fire  could  spread  through 
the  building  very  fast.” 

The  report  also  described  conditions 
inside  the  CCC  as  roach-infested  with 
mold,  sewage  and  generally  poor  sanita- 
tion. 

County  Executive  Scott  Walker  has 
recommended  that  the  CCC  be  demol- 
ished and  the  work  release  prisoners 
placed  on  GPS  monitoring.  Sheriff  Da- 
vid A.  Clarke,  Jr.  has  resisted  the  idea, 
arguing  that  ankle  monitors  would  not 
provide  sufficient  security.  His  criticism 
is  countered  by  the  fact  that  most  of  the 
CCC  prisoners  work  unsupervised  in  the 
community  during  the  day  and  return  to 
the  jail  only  at  night. 

Fire  safety,  the  K9  unit  and  race  rela- 
tions were  only  the  most  glaring  problems 
cited  in  the  NIC  report.  A myriad  of  lesser 
but  equally  serious  concerns  warranted 
immediate  attention.  For  example,  the 
CCC  provides  no  medical  services;  rather, 
each  prisoner  in  need  of  medical  care  is 
taken  to  a nearby  hospital,  where  they  are 
expected  to  cover  the  cost  of  their  own 
treatment. 

The  HOC  has  only  an  eight-bed  infir- 
mary and  the  jail  system  lacks  a medical 
administrator.  Prisoners  do  not  keep  their 
own  medication;  instead,  guards  pass  out 
pills  twice  a day  with  no  formal  protocol 
or  specific  procedure  or  oversight. 

Further,  the  HOC  does  not  have  a 
Correctional  Emergency  Response  Team 
(CERT),  and  no  plan  for  dealing  with 
“emergency  preparedness  and  disaster 
planning.  The  only  disaster  plan  used  by 
CCC  is  a twenty-five  page  document,  half 
of  which  deals  with  fire  emergencies  and 
half  to  general  emergencies.” 

The  report  also  described  a seriously 
flawed  grievance  system.  Specifically,  “It 
is  not  a system  and  it  does  not  work.  It 
might  be  that  HOC  would  be  better  off 


with  no  grievance  system  whatsoever 
than  what  is  currently  in  place  because 
the  current  situation  is  more  effective  at 
creating  cynicism  and  bitterness  than  at 
redressing  wrongs.” 

The  current  system  sends  a prisoner’s 
grievance  to  the  person  or  department 
that  is  complained  about.  The  recipi- 
ent of  the  grievance  can  respond  or  not 
respond  as  they  choose.  Thus,  under  the 
existing  system,  the  “vast  majority  of 
grievances  are  either  denied  or  go  unan- 
swered.” The  NIC  report  observed  that 
a well-run  grievance  program  is  a way  to 
avoid  problems  before  they  become  major 
incidents.  When  a substantial  number  of 
prisoners  grieve  a single  issue  (i.e.  food), 
it  is  an  indicator  that  a problem  exists 
that  could  eventually  result  in  a serious 
disturbance. 

The  report  used  the  term  “prima 
donna  behavior”  to  describe  a culture  of 
dysfunction  at  the  HOC.  Many  guards 
had  found  that  the  best  method  to  get  their 
own  way  from  managers  and  administra- 
tors was  to  complain  or  create  problems. 
Guards  often  “go  off”  on  each  other  and 
allow  personal  problems  to  interfere  with 
their  job.  Aberrant  behavior  by  employees 
also  involves  a great  deal  of  “infighting,” 
the  report  noted. 

Most  often  supervisors  allow  such 
behavior  to  go  unchecked.  Guards  were 
also  observed  participating  in  gambling 
pools  on  the  job.  These  problems  were 
exacerbated  by  the  fact  that  Milwaukee 
County  has  no  nepotism  policy,  which 
allows  family  problems  to  find  their  way 
more  easily  into  the  workplace. 

The  HOC  policy  manual  is  so  badly 
outdated  that  much  of  its  contents  has  no 
relevance  to  day-to-day  operations  and 
is  for  the  most  part  ignored.  The  policy 
covering  use  of  force  is  three-and-a-half 
pages  long  and  was  last  revised  thirteen 
years  ago. 

Security  was  generally  lax,  and  se- 
curity lapses  contributed  to  an  August 
3,  2007  escape.  The  escapee  reportedly 
spent  three  weeks  making  considerable 
noise  while  breaking  through  a screen  in 
a supply  closet.  Staff  not  only  ignored  the 
noise,  they  also  ignored  repeated  warnings 
from  other  prisoners  that  someone  was 
trying  to  break  out. 

“The  House  of  Correction  is  a seri- 
ously troubled  institution,”  the  report 
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Wyoming  American  Indian  Prisoner  Wins 
Consent  Decree  to  Receive  Feathers 


concluded.  HOC  Superintendent  Ron 
Malone  was  given  90  days  to  clean  up  the 
mess;  he  said  he  was  looking  forward  to 
the  challenge. 

Beyond  the  problems  cited  in  the  NIC 
report,  another  challenge  involves  a recent 
court  ruling  that  found  the  Milwaukee 
jail  system  in  contempt  for  violation  of  a 
previous  consent  decree  related  to  intake 
procedures  and  overcrowding.  [See:  PLN, 
Oct.  2008,  p.38]. 

One  potential  solution  for  some  of 
the  issues  mentioned  in  the  report  - plac- 
ing the  operation  of  the  HOC  under  the 
jurisdiction  of  the  Sheriff’s  office  - has  run 
into  difficulty.  According  to  an  Oct.  14, 
2008  article  in  the  Journal  Sentinel , “bad 
blood”  between  Sheriff 

Clarke  and  members  of  the  Milwau- 
kee County  Board  was  one  reason  that  a 
proposed  merger  between  the  HOC  and 
the  Sheriff’s  office  has  bogged  down.  The 
Board  reportedly  criticized  the  Sheriff  for 
not  providing  them  with  sufficient  details 
about  the  merger,  while  Clarke  accused 
the  Board  of  “meddling.”  PI 

Sources:  National  institute  of  Corrections 
Technical  Assistance  Project  Final  Report , 
journalsentinal.  com,  madison.  com 


In  a victory  for  American  Indian 
prisoners,  the  Wyoming  State 
Penitentiary  (WSP)  has  entered  into  a 
consent  decree  that  allows  a prisoner  to 
possess  up  to  four  eagle  feathers  in  his 
cell  and  a feather  fan  will  be  available  for 
group  activities. 

That  decree  was  entered  in  a lawsuit 
brought  by  WSP  prisoner  Andrew  Yel- 
lowbear,  who  is  a member  of  the  Northern 
Arapaho  Tribe,  a federally  recognized 
Indian  tribe  situated  on  the  Wind  River 
Indian  Reservation  in  Wyoming.  Yellow- 
bear’s  suit  sought  relief  under  the  First 
Amendment  and  the  Religious  Land  Use 
and  Institutionalized  Persons  Act. 

Eagle  feathers  play  a significant 
role  in  the  traditional  American  In- 
dian religious  exercises.  “The  feathers 
are  used  to  communicate  prayers  to 
the  Creator  and  to  receive  answers  to 
prayers,”  said  Stephan  Pevar,  an  ACLU 
attorney  who  represented  Yellowbear. 
Prior  to  filing  his  lawsuit,  Yellowbear 
was  only  allowed  to  possess  one  feather. 
After  he  filed  suit,  prison  officials  con- 


fiscated that  feather. 

The  Consent  Decree  provides  that 
prison  officials  have  changed  their  poli- 
cies to  allow  Yellowbear  to  possess  four 
feathers  and  storage  of  the  feather  fan  for 
group  activities.  The  ACLU  was  awarded 
$8,000  in  attorney  fees  for  the  “couple  of 
weeks”  they  represented  Yellowbear.  See: 
Yellowbear  v.  Lampert , USDC,  D.WYO. 
Case  No:  08-CV-0135.  F* 
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This  column  is  intended  to  provide  “ ha- 
beas hints”  to  prisoners  who  are  considering 
or  handling  habeas  corpus  petitions  as  their 
own  attorneys  (“in  pro  per”).  The  focus 
of  the  column  is  on  habeas  corpus  practice 
under  AEDPA,  the  1996  habeas  corpus  law 
which  now  governs  habeas  corpus  practice 
throughout  the  U.S. 

HABEAS  YEAR  IN  REVIEW: 

2008 

Boumediene  v.  Bush 

128  S.  Ct.  2229  (2008) 

This  is  the  landmark  case  that  held 
that  habeas  corpus  is  a constitutional 
privilege  that  is  so  fundamental  to  the 
American  system  of  justice  that  it  extends 
even  to  aliens  detained  outside  the  U.S. 
(specifically  at  Guantanamo  Navy  Base  in 
Cuba)  as  “enemy  combatants”.  Although 
the  holding  of  the  decision  itself  - that 
Congress  violated  the  Suspension  Clause 
when  it  barred  courts  from  hearing  habeas 
petitions  from  Gitmo  detainees  without 
providing  an  adequate  substitute  proce- 
dure - has  little  practical  impact  on  U.S. 
prisoners,  almost  all  of  whom  already  have 
nominal  access  to  habeas  corpus  so  long 
as  they  meet  the  AEDPA  requirements, 
the  opinion  starts  with  a 20-page  history 
of  habeas  corpus,  and  makes  clear  how 
important  the  right  of  habeas  corpus  is  to 
America’s  criminal  justice  system.  Hence, 
consider  citing  Boumediene  when  defend- 
ing the  right  to  habeas  corpus  against  what 
appear  to  be  arbitrary  obstacles. 

Giles  v.  California 

128  S.  Ct.  2678  (2008) 

In  Giles , the  Court  made  it  more  dif- 
ficult for  state  court  prosecutors  to  use 
unavailable  witnesses’  hearsay  statements 
to  obtain  convictions  in  murder  cases. 
In  Crawford  v.  Washington , 541  U.S.  36 
(2004),  the  Court  had  adopted  new  limits 
on  the  admission  of  “testimonial”  hear- 
say, which  it  defined  as  a statement  by  a 
witness  that  was  given  to  the  police  or 
made  under  other  circumstances  in  which 
it  could  be  expected  that  the  statement 
would  be  used  in  court.  Crawford  held  for 
the  first  time  that  such  statements  could 
not  introduced  unless  the  person  who 
made  the  statement  (the  “declarant”)  was 
present  at  the  defendant’s  trial  and  able  to 
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be  cross-examined. 

The  problem  confronted  in  Giles 
concerned  the  “forfeiture  by  wrongdoing” 
doctrine,  which  prohibits  a defendant 
from  benefitting  from  an  absence  of  evi- 
dence that  was  caused  by  the  defendant’s 
own  wrongful  acts.  Prosecutors  had  been 
using  that  doctrine  to  gain  the  admission 
of  testimonial  hearsay  from  the  victim 
as  an  exception  to  Crawford  where  the 
defendant  had  caused  the  victim’s  death. 
In  Giles , the  Court  acknowledged  that  the 
forfeiture-by-wrongdoing  doctrine  was 
part  of  the  common  law,  but  interpreted 
it  so  as  disallow  an  exception  to  Crawford 
unless  the  State  showed  not  only  that  the 
defendant  had  caused  the  declarant  to  be 
unavailable  to  testify  (e.g.,  by  killing  him 
or  her),  but  also  that  the  defendant  had 
done  away  with  the  victim  for  the  specific 
purpose  of  preventing  their  future  testi- 
mony in  court.  Because  most  murders  are 
crimes  of  passion  or  greed  that  are  com- 
mitted for  reasons  other  than  preventing 
a person  from  testifying,  and  because  it 
is  typically  very  difficult  for  the  prosecu- 
tion to  come  up  with  evidence  to  prove 
that  a defendant  killed  someone  for  the 
specific  reason  of  keeping  them  off  the 
witness  stand,  Giles  could  be  an  important 
weapon  in  the  defense’s  arsenal  in  murder 
prosecutions. 

Rothgery  v.  Gillespie  County \ Texas 

128  S.Ct.  2578  (2008) 

In  Massiah  v.  United  States , 377 
U.S.  201  (1964),  the  Supreme  Court  held 
that,  once  “adversary  proceedings”  are 
instituted  against  a defendant,  law  en- 
forcement questioning  of  the  defendant 
is  protected  by  the  right  to  counsel,  so 
that  the  questioning  cannot  proceed 
unless  the  defendant’s  lawyer  is  pres- 
ent or  the  defendant  waives  his  lawyer’s 
presence.  Although  the  Massiah  rule  is 
fairly  straightforward,  there  has  been 
much  uncertainty  about  when  “adversary 
proceedings”  begin,  especially  because 
the  procedure  for  starting  up  criminal 
cases  varies  considerably  from  state  to 
state.  In  Rothgery , the  Court  considered 
a Texas  procedure  in  which  magistrate 
judges  formally  advise  the  defendants 
of  the  accusations  against  them  and 
set  conditions  for  bail,  but  this  is  done 
without  the  prosecutor  being  present. 
The  defendant  was  questioned  after  such 


a hearing  without  defense  counsel  being 
present,  but  the  prosecution  argued  that 
Massiah  did  not  apply  because  the  absence 
of  the  prosecutor  meant  that  “adversary 
proceedings”  had  not  actually  started  up 
yet.  The  Supreme  Court  rejected  the  ar- 
gument, holding  that  the  absence  of  the 
prosecutor  at  the  defendant’s  initial  court 
appearance(s)  does  not  deprive  the  defen- 
dant of  the  right  to  have  his  own  lawyer 
present  during  any  questioning  that  takes 
place  thereafter. 

With  many  state  jurisdictions  facing 
budget  shortfalls,  procedures  such  as  that 
used  in  Rothgery  - which  lets  the  State 
save  money  by  freeing  up  prosecutors 
to  handle  cases  that  have  proceeded  to 
a more  advanced  stage  - are  becoming 
more  common.  Therefore,  Rothgery  is  an 
important  case  for  indigent  defendants 
who  were  questioned  by  the  police  after 
appearing  in  court  but  before  they  have 
faced  a prosecutor. 

Butler  v.  Curry 

528  F.3d  624  (9th  Cir.  2008) 

One  of  the  most  celebrated  decisions 
of  2007  was  Cunningham  v.  California , 
549  U.S.  270  (2007),  in  which  the  Supreme 
Court  held  that  sentencing  enhance- 
ments which  depend  on  facts  about  the 
case  may  not  be  imposed  unless  those 
facts  are  found  by  a jury,  applying  the 
beyond-a-reasonable-doubt  standard  of 
proof.  The  Cunningham  decision  was  the 
product  of  an  evolutionary  process  which 
started  with  Apprendi  v.  New  Jersey , 530 
U.S.  466  (2000)  [which  prohibited  judges 
from  imposing  a sentence  in  excess  of  the 
“statutory  maximum”  unless  the  facts 
which  triggered  the  enhanced  sentence 
were  found  by  the  jury],  and  included 
Blakely  v.  Washington , 542  U.S.  296  (2004) 
[which  defined  Apprendfs  “statutory 
maximum”,  not  as  the  greatest  possible 
sentence  the  Legislature  had  provided, 
but  rather  the  longest  sentence  that  could 
be  imposed  based  on  the  jury’s  verdict 
alone].  Cunningham  took  the  analysis  one 
step  further,  by  holding  that,  where  judges 
had  the  discretion  to  select  a from  a range 
of  sentences  (e.g.,  in  California  and  other 
states,  either  a low  term,  a middle  term, 
or  a high  term),  and  where  the  Legislature 
had  required  the  judge  to  select  one  term 
as  the  default  sentence  (typically  the  mid- 
dle one)  unless  there  was  a preponderance 
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of  “aggravating”  factors,  the  judge  could 
not  impose  a sentence  greater  than  the  de- 
fault unless  the  aggravating  factor(s)  had 
been  submitted  to  the  jury  and  found  true 
beyond  a reasonable  doubt  standard  . 

Cunningham  potentially  affected  a 
huge  number  of  sentences  - in  California 
especially,  but  also  in  many  other  jurisdic- 
tions with  similar  sentencing  rules  - but 
its  impact  on  habeas  corpus  was  blunted 
considerably  by  “bad”  decisions  which 
held  that  the  retroactivity  limitations  on 
habeas  corpus  (the  so-called  “ Teague ” 
rule),  prohibited  a habeas  petitioner  from 
relying  on  Cunningham  where  his  or  her 
underlying  conviction  had  become  final 
prior  to  the  date  that  Cunningham  was 
announced  (Jan.  2007).  Because  “finality” 
occurs  when  the  direct  appeal  is  over,  these 
“bad”  decisions  meant  that  only  habeas 
petitioners  whose  appeals  were  still  going 
as  late  as  January  of  2007  could  get  any 
relief  under  Cunningham. 

In  Butler  v.  Curry,  the  Ninth  Circuit 
gave  Cunningham  claims  a big  boost  on 
habeas  corpus,  by  holding  that  Cunning- 
ham applied  not  only  to  cases  becoming 
final  after  Cunningham,  but  also  to  those 
which  had  become  final  after  Blakely 
(Aug.  2004).  In  Butler,  the  court  reasoned 
that,  because  the  retroactivity  bar  on 
habeas  corpus  does  not  apply  where  the 
principles  which  support  the  petitioner’s 
habeas  claim  were  “dictated  by”  cases 
which  had  been  decided  before  the  pe- 
titioner’s conviction  became  final,  and 
because  the  principles  in  Cunningham  were 
“dictated  by”  Blakely,  the  petitioner  could 
benefit  from  Cunningham  even  though 
his  case  had  become  final  in  the  window 
in  between  Blakely  and  Cunningham.  In 
short,  Butler  holds  that  any  petitioner 
whose  case  became  final  after  August  of 
2004  can  get  the  benefit  of  everything  that 
the  Court  said  in  Cunningham. 

Furthermore,  as  I see  it,  Butler  is 
solid  authority  for  extending  the  Cun- 
ningham window  all  the  way  back  to 
Apprendi  (Jun.  2000).  Prior  to  Butler, 
the  biggest  stumbling  block  in  trying  to 
make  use  of  the  “dictated  by”  exception 
to  the  retroactivity  bar  on  habeas  was 
that  the  “bad”  cases  were  refusing  to  ap- 
ply the  exception  so  long  as  any  judges 
questioned  the  correctness  of  the  new 
rule.  For  example,  these  cases  were  rea- 
soning that  convictions  becoming  final  in 
the  Blakely -Cunningham  window  did  not 
qualify  for  habeas  relief  under  Cunning- 
ham because  there  had  been  dissenting 
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opinions  in  Cunningham  (with  Justice 
Alito  dissenting,  joined  by  JJ.  Breyer  and 
Kennedy).  Because  almost  no  significant 
Supreme  Court  decision  these  days  comes 
down  without  one  or  more  dissents,  this 
extremely  narrow  reading  of  the  “dictated 
by”  exception  made  it  almost  impossible 
to  use  it.  Butler,  however,  rejected  such 
a narrow  definition  of  the  “dictated  by” 
exception,  and  instead  reasoned  that  dis- 
sents only  prohibited  application  of  the 
“dictated  by”  exception  where  the  dis- 
senting opinions  were  attacking  just  the 
new  rule  but  not  the  former  one.  In  other 
words,  although  Justice  Alito  had  dissent- 
ed in  Cunningham,  he  hadn’t  argued  that 
the  result  he  favored  was  supported  by 
Blakely  but  not  by  Cunningham  (thereby 
making  Cunningham  inapplicable  solely 
because  of  Teague’s  retroactivity  bar); 
rather,  Alito  was  arguing  that  what  the 
California  sentencing  court  had  done 
was  right  because  both  Blakely  and  Cun- 
ningham were  wrongly  decided  (thereby 
making  the  Teague  bar  irrelevant). 

What’s  especially  nice  about  the  above 
reasoning  is  that  it  applies  just  as  well 
to  the  dissents  in  Blakely  - all  of  which 
argued  that  the  result  in  Blakely  was 
wrong  because  the  Apprendi  rule  had  been 
wrong,  not  because  relief  should  have 
been  available  under  Apprendi  but  not 
under  Blakely.  Hence,  applying  the  very 
same  reasoning  used  in  Butler,  because 
the  Blakely  dissents  all  argued  against 
not  only  the  rule  in  Blakely  but  the  rule  in 
Apprendi  as  well,  the  Blakely  dissents  were 
irrelevant  to  the  retroactivity  bar,  and  did 
not  prevent  the  conclusion  that  the  result 
in  Blakely  was  “dictated  by”  Apprendi. 

Putting  this  all  together,  Butler  merely 
holds  that  Cunningham  was  dictated  by 
Blakely,  but  the  Butler  court’s  reasoning 
leads  inexorably  to  the  conclusion  that 
Blakely  was  dictated  by  Apprendi  as  well. 
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Thus,  a habeas  petitioner  should  be  en- 
titled to  Cunningham  relief  so  long  as  his 
underlying  conviction  became  final  after 
Apprendi,  which  was  announced  back  in 
June  of  2000!  And,  this  view  is  not  only 
logically  sound,  but  it  also  is  strongly  sup- 
ported by  language  in  Cunningham  and 
Blakely,  both  of  which  repeatedly  refer  to 
the  “rule  of  Apprendi ” as  the  source  for  the 
Sixth  Amendment  relief  that  was  granted 
in  each  case.  Thus,  petitioners  should  use 
the  foregoing  reasoning  to  argue  that  they 
are  entitled  to  Cunningham  relief  so  long 
as  their  convictions  became  final  after 
Apprendi. 

Kent  A.  Russell  specializes  in  habeas  corpus 
and  post-conviction  cases.  He  is  the  author 
of  the  California  Habeas  Handbook,  which 
thoroughly  explains  state  and  federal  ha- 
beas corpus  and  AEDPA.  The  latest  update 
of  the  5 th  Edition  (Spring,  2008)  is  now 
shipping,  and  can  be  purchased  for  $39. 99 
( cost  is  all-inclusive  for  prisoners;  others 
pay  $10  extra  for  postage  and  handling). 
Use  the  order  form  available  on  the  website 
— russellhabeas.  com  - or  just  send  your  ad- 
dress and  check  or  money  order  to:  Kent 
Russell,  “Cal  Habeas  Handbook” , 2299 
Sutter  Street,  San  Francisco,  CA  94115. 


Save  on  Prescription 
Eyeglasses  & Shades 

Send  for  a FREE  Catalog 
Money  Back  Guarantee 

Prism  Optical,  Inc. 
10992  NW  7th  Ave 
Dept.  LN1208 

Miami,  FL  33168 

Inquiries  from  Friends 
and  Family  Welcome 
1-800-637-4104 
www.prismoptical.com 


Since  1959 


December  2008 


California  DOC  Settles  Sadistic,  Hate-Motivated,  Three- Year 
Starvation  Death  Of  Sikh  Prisoner  For  $1  Million 


The  California  Department  of 
Corrections  and  Rehabilitation 
(CDCR)  settled  a lawsuit  brought  by  the 
survivors  of  a Sikh  prisoner  who  died  of 
starvation  at  Corcoran  State  Prison’s  Sub- 
stance Abuse  Treatment  Facility  (SATF). 
The  devout,  non-  English-speaking 
prisoner  was  continually  sadistically  mis- 
treated by  SATF  staff,  who  “ignored”  his 
requests  for  a religious  vegetarian  diet, 
took  away  his  religious  books,  and  failed 
to  treat  his  declining  medical  condition 
- in  measured  part  by  staff’s  ignorant 
hate-motivated  denigration  of  him  as  an 
“Islamic  terrorist.” 

Khem  Singh,  a 74-year-old  native  of 
India  who  only  spoke  Punjab,  was  a priest 
in  the  Sikh  religion.  His  strict  religious 
dietary  laws  forbade  eating  meat  or  eggs 
or  any  food  that  was  on  the  same  plate  as 
meat.  He  wore  the  traditional  turban  and 
beard  and  never  cut  his  hair.  Incarcerated  for 
child  molestation  in  2001,  disabled  and  in  a 
wheelchair  from  a deformed  foot,  Singh  was 
appropriately  housed  in  protective  custody. 
But  as  it  turned  out,  that  housing  did  not 
protect  him  from  other  prisoners  or  from 
abusive  staff.  Singh  was  initially  perceived 
as  respectful  and  gentle  by  other  prisoners, 
always  keeping  himself  neat  and  clean. 

But  throughout  his  stay  at  SATF,  he 
was  denied  constitutional  medical  care, 
dental  care,  mental  health  care,  medication 
and  treatment  that  he  needed.  Worse  yet, 
he  was  the  target  of  physical  abuse,  elder 
abuse  and  harassment  by  staff.  Of  greatest 
concern  to  Singh  was  the  denial  to  him 
of  his  right  to  a religious  vegetarian  diet. 
Guards  literally  interfered  with  his  efforts 
to  be  served  only  vegetables  at  meal  times. 
Singh  consequently  gradually  lost  weight, 
causing  his  general  health  and  mental 
health  to  deteriorate  visibly.  In  addition, 
his  dentures  were  broken,  which  impaired 
his  ability  to  eat  even  vegetables.  During  his 
stay  at  SATF,  he  never  had  a dental  exami- 
nation nor  were  his  dentures  repaired. 

“Misery”  is  the  best  descriptor  of 
Singh’s  existence  at  SATF.  In  October 
2001,  he  was  put  in  the  hole  because  he 
had  defecated  on  himself  and  refused  to 
wash  - an  event  that  repeated  in  future 
months  as  his  mental  health  declined. 
He  was  never  provided  an  interpreter  or 
translation  of  CDCR  rules  to  defend  his 
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write-ups  for  these  incidents.  In  November 
2001,  he  was  beaten  by  prisoner  McCuff, 
a cellmate  who  had  a history  of  assaulting 
other  cellmates.  Yet  knowing  this,  SATF 
staff  put  McCuff  in  with  Singh,  who  was 
disabled  and  weighed  only  110  lbs. 

Later  that  month,  it  was  observed  that 
Singh  needed  to  be  in  a medical  facility 
because  he  could  not  properly  care  for 
himself.  In  December  2001,  he  was  placed 
in  Corcoran’s  psychiatric  center  due  to 
his  depression  and  malnutrition.  After 
only  six  days,  he  was  released  and  recom- 
mended for  a general  diet,  but  no  dairy. 
He  was  on  suicide  watch  later  that  month, 
whereafter  he  was  placed  on  CCCMS 
(mental  case)  status. 

In  early  January  2002,  staff  was  told 
that  Singh  had  not  eaten  for  four  days. 
Later  that  month,  guard  Wilson  violently 
forced  Singh  into  a shower.  He  went  back 
to  the  psych  unit  then.  A month  later, 
after  solely  liquid  diet,  he  was  discharged 
back  into  the  general  population,  with  no 
plan  for  treatment.  All  this  time  he  had  no 
communication  with  anyone  because  no 
translator  was  provided. 

Following  denial  of  his  legal  mail, 
visits  and  hearings  in  March  2002,  he  was 
violently  extracted  from  his  cell  by  five 
guards.  His  religious  books  were  taken. 
Guard  M.  Rodriguez  allegedly  brutal- 
ized and  injured  Singh.  He  was  placed 
in  five-  point  restraints  and  examined  by 
psychiatrist  Dr.  Harvey  Chuang  - again 
without  an  interpreter.  Without  so  much 
as  speaking  to  Singh,  Dr.  Chuang  diag- 
nosed him  as  paranoid  schizophrenic  and 
delusional. 

In  June  2002,  he  went  to  the  emer- 
gency room  because  he  had  not  eaten  in 
three  days.  Dr.  Deering  was  aware  of  this, 
but  did  nothing  to  aid  Singh,  who  was 
obviously  gravely  ill  from  malnutrition. 
In  October,  Singh’s  letter  (in  Punjab)  re- 
questing a mental  evaluation  resulted  in 
one  a month  later  by  Dr.  Roston.  Again, 
Singh  was  given  no  vegetarian  diet  or 
denture  repairs. 

By  December,  staff  concluded  that 
Singh  was  not  clinically  malnourished. 
Although  Dr.  Ignani  ordered  a vegetarian 
diet  for  him,  it  was  never  provided.  At  his 
annual  classification  review  in  January 
2003,  he  was  again  recommended  for  a 


vegetarian  diet,  but  none  was  provided. 
Even  Singh’s  appellate  lawyer’s  request 
for  this  diet  was  ignored. 

By  October  2003,  Singh  was  no  longer 
going  to  meals  because  staff  wouldn’t  let 
him  wear  his  turban  there.  He  lost  seven 
pounds  in  one  week,  and  a nurse  reported 
that  he  was  “wasting  away,”  now  suffering 
from  anorexia.  Later  that  month,  Singh 
was  again  beaten  by  a known  violent  cell- 
mate who  was  moved  in  with  him.  Singh 
showed  his  family,  when  they  visited  him, 
the  bruises  he  suffered.  He  told  his  family 
of  guards  who  gave  him  his  meal  plate, 
then  kicked  it  away  from  him,  calling  him 
“bin  Laden.”  His  family  was  forced  to  wait 
often  for  hours  to  see  him,  or  was  told 
falsely  that  Singh  had  refused  their  visit. 
He  last  spoke  to  them  in  November  2003, 
when  he  told  them  he  was  dying. 

In  December  2003,  guard  McKesson 
“willfully  slammed  Singh’s  hand  in  the 
cell  door,”  telling  medical  assistant  Langer 
not  to  treat  him.  McKesson,  who  openly 
retaliated  against  any  other  prisoner  who 
befriended  Singh,  often  called  Singh  a “Tali- 
ban,” “bin  Laden,”  and  a “rag  head.”  Singh 
thereafter  never  left  his  cell  and  stopped 
eating.  Another  prisoner  wrote  an  adminis- 
trative appeal  for  him,  but  this  was  rejected 
by  staff  on  grounds  that  one  prisoner  may 
not  assist  another.  The  prisoner  Men’s  Ad- 
visory Council  chairman  reported  the  abuse 
of  Singh,  but  to  no  avail.  By  December 
20,  guard  Hartsfield  asked  for  psychiatric 
intervention  because  Singh  had  not  eaten 
or  showered  in  30  days.  Psychologist  Un- 
derwood visited  Singh,  but  gave  him  no 
treatment.  On  December  30,  at  his  annual 
review,  Singh  asked  for  follow-up  on  the 
loss  of  his  religious  books  and  request  for  a 
vegetarian  diet.  Nothing  was  done. 

In  January,  guard  Hartsfield  again 
reported  Singh’s  not  having  eaten  for  two 
weeks,  but  doctors  did  nothing  to  aid  his 
condition.  Fellow  prisoners,  fearing  for 
Singh’s  life,  wrote  state  legislators,  federal 
civil  rights  organizations  and  the  Prison 
Law  Office,  but  no  aid  came.  On  February 
14, 2004,  Singh  was  found  non-responsive 
on  his  cell  floor  and  was  taken  to  the  hos- 
pital where  he  died  two  days  later  from 
starvation  and  cardiac  arrest. 

Singh’s  wife  and  children  sued  in  2005 
in  federal  district  court  for  wrongful  death 
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and  unconstitutional  mistreatment.  In 
December  2007,  CDCR  agreed  to  settle  all 
claims  for  $1  million,  without  admitting 
any  wrongdoing.  But  it  is  hard  to  glean 
from  this  record  just  what  CDCR  did  that 


was  right,  let  alone  humane,  for  Singh  in 
his  three-year  spiral  to  death.  It  is  more 
than  ironic  that  Singh  died  from  denial  of 
vegetables  in  an  agricultural  region  that 
produces  most  of  the  nation’s  vegetables. 


Singh’s  family  was  represented  by  Fresno 
attorneys  Catherine  Campbell,  Carolyn 
Phillips  and  Robert  Navarro.  See:  Kaur  v. 
Steinberg,  U.S.D.C.  (E.D.  Cal.)  Case  No. 
l:05-cv-00276-OWW-WMW.  F* 


New  Zealand  Prisoners  Building  Copiers  for  Canon 


New  Zealand  prisoners  will  soon 
begin  working  on  photocopiers 
at  two  prisons.  According  to  New  Zealand 
Department  of  Corrections  (NZDOC) 
Minister  Phil  Goff,  Canon  New  Zealand 
(CNZ)  will  initially  employ  a total  of 
15  prisoners  at  Rimutaka  Prison  and 
Auckland  region  Women’s  Correctional 
Facility.  The  program  is  expected  to  ex- 
pand in  the  future. 

“This  project  is  another  step  in  a 
government  drive  to  get  more  prisoners 
working  and  learning  instead  of  doing 
their  time  sitting  in  their  cells,”  said  Goff. 
CNZ  will  pay  NZDOC  market  rates  for 
the  prisoners  work,  “ ...which  will  offset 
the  cost  of  prison  employment  and  skill 
training  programs,”  said  Goff. 

The  2003  prison  census  revealed  that 
55%  of  the  prisoners  in  NZDOC  were  not 
gainfully  employed  prior  to  being  incar- 
cerated. Also,  52%  were  found  to  have  no 


formal  qualifications.  “Through  programs 
such  as  Corrections  Inmate  Employment 
(CIE)  we  now  have  51%  of  the  total  prison 
population  and  66%  of  sentenced  inmates 
involved  in  employment  or  training,” 
Goff  said. 

Market  trends  are  used  by  CIE  to 
determine  industries  that  require  specially 
trained  workers  within  the  geographical 
areas  prisoners  are  likely  to  be  released. 
“CIE  then  provides  prisoners  with  train- 
ing and  employment  opportunities  within 
industries  that  are  experiencing  employ- 
ment shortages,”  said  Goff. 

Prisoners  will  assemble  new  photo- 
copiers and  clean  older  machines.  They 
will  also  dismantle  obsolete  printers  for 
recycling,”  said  Goff.  While  CNZ  will  pay 
NZDOC  for  work  performed  by  prison- 
ers, it  is  unclear  whether  NZDOC  will 
compensate  the  prisoners  financially  for 
their  labors.  What  is  clear,  however,  is  that 


Canon  will  not  be  allowed  to  import  copi- 
ers made  by  prisoners  in  the  United  States, 
as  it  is  prohibited  by  US  federal  law.  FJ 

Sources:  Press  Release,  New  Zealand 
Government. 
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Exonerated  Florida  Prisoner  Receives  $2.2  Million; 
Second  Lawsuit  Still  Pending 


The  City  of  Miami  has  agreed  to 
pay  $2.2  million  to  a mentally  ill 
man  who  served  22  years  in  prison  for  a 
rape  and  multiple  murders  he  did  not  com- 
mit. DNA  evidence  cleared  him  in  2001. 

Jerry  Frank  Townsend,  57,  was  arrest- 
ed in  Miami  in  1979  for  rape  after  police 
found  him  near  the  location  where  another 
woman  had  been  murdered.  Townsend, 
who  has  an  IQ  of  58  (the  mental  capac- 
ity of  an  8-year-old),  was  subjected  to 
five  days  of  questioning  by  detectives  for 
Miami  and  Broward  County  without  an 
attorney  present. 

After  that  continual  badgering, 
Townsend  confessed  to  the  rape,  two 
murders  in  Miami  and  four  murders  in 
Broward  County.  He  even  admitted  to 
crimes  in  California.  Despite  the  fact 
that  his  confessions  were  filled  with  in- 
consistencies, Townsend  received  seven 
life  sentences  after  pleading  guilty  to  all 
the  charges. 

DNA  testing  was  conducted  in  2000 
after  Fort  Lauderdale  police  detective 
John  Curico  became  skeptical  about 
Townsend’s  convictions.  According  to 
court  records,  DNA  tests  in  two  of  the 
murders  that  Townsend  was  convicted  of 
committing  indicated  the  real  killer  was 
Eddie  Lee  Mosley,  who  was  known  as 
“The  Rape  Man.”  Mosley  has  been  linked 
by  police  to  more  than  a dozen  rapes  and 
murders;  he  was  charged  in  two  of  the 
cases,  and  has  been  committed  indefinitely 
to  a mental  health  facility. 

The  DNA  evidence  forced  a full 
review  of  Townsend’s  convictions.  Mi- 
ami-Dade  State  Attorney  Katherine 
Fernandez  Rundle  initially  resisted  vacat- 
ing the  convictions,  but  strong  criticism 
from  Miami  police  convinced  her  to  do 
so.  Miami  homicide  detectives  reexamined 
their  own  files  after  the  Broward  County 
convictions  were  vacated.  “They  were 
very  critical  of  our  1979  investigation,” 
stated  Miami  Assistant  Attorney  Warren 
Bittner.  “And  in  particular  of  the  confes- 
sions that  were  taken.” 

Shortly  after  Townsend  was  released 
from  prison  on  June  15,  2001,  several 
lawsuits  were  filed  on  his  behalf.  Those 
complaints  accused  the  detectives  of 
coercing  confessions  from  Townsend, 
doctoring  interview  tapes,  and  withhold- 
ing evidence  that  would  have  acquitted 
him.  When  deciding  to  settle  the  suit,  the 


Miami  City  Commission  listened  to  audio 
tapes  of  Townsend’s  confessions. 

Commissioner  Michelle  Spence- Jones 
said  the  repeated  starting  and  stopping 
of  the  tape  was  audible,  which  led  to 
questions  about  what  was  happening  off 
the  tape.  “We  know  that  there  was  more 
to  that  confession  than  what  was  being 
stated,”  Spence-Jones  said.  Those  ques- 
tions and  concerns  contributed  to  the 
city’s  $2.2  million  settlement  in  June  2008. 
See:  Townsend  v.  City  of  Miami,  U.S.D.C. 
(S.D.  Fla.),  Case  No.  l:03-cv-21072-AJ. 

Townsend’s  lawsuit  against  Broward 
County  remains.  That  suit  cites  a “pattern 
and/or  practice  of  misconduct”  that  dates 
back  to  the  1970s.  Despite  Townsend’s 
prior  exoneration,  and  having  already 


The  Tenth  Circuit  Court  of  Ap- 
peals has  held  that  an  insurer 
is  required  to  indemnify  Correctional 
Medical  Services  (CMS)  for  an  incident 
that  occurred  prior  to  CMS  obtaining  the 
insurance  policy.  The  Court’s  ruling  came 
in  a legal  battle  over  the  meaning  of  “other 
notice”  under  the  policy. 

The  dispute  between  CMS  and  North 
American  Specialty  Insurance  Company 
(NAS)  centered  around  who  was  respon- 
sible for  payment  of  a settlement  involving 
a prisoner’s  medical  treatment.  CMS  had 
a contract  to  provide  health  care  to  pris- 
oners at  the  Wyoming  State  Penitentiary. 
On  July  3,  2000,  when  CMS  was  insured 
by  PHICO  Insurance  Company,  prisoner 
Orlando  Patrick  Roan  Eagle  committed 
suicide  while  under  the  care  of  a CMS 
doctor. 

On  July  20,  2000,  Lawyers  and 
Advocates  for  Wyoming  (LAW),  a not- 
for-profit  public  interest  law  firm,  sent 
a letter  to  the  Wyoming  Department  of 
Corrections  requesting  all  medical  and 
investigative  records  pertaining  to  Roan 
Eagle’s  death.  A copy  of  that  letter  was 
sent  to  CMS  attorneys,  who  advised  CMS 
Medical  Claims  Management  Group  of  a 
possible  future  claim. 

CMS  obtained  an  insurance  policy 
from  NAS  on  October  31,  2000.  That 
policy  barred  coverage  for  any  claim 
against  an  insured  “arising  from  a de- 


spent  $800,000  to  defend  against  the 
litigation,  Broward  County  has  vowed  to 
fight  on.  “It  doesn’t  immediately  change 
anything  here,”  remarked  sheriff’s  spokes- 
man Jim  Leljedal. 

The  Broward  County  suit  is  still 
pending,  and  Townsend’s  lawyer  looks 
forward  to  going  to  trial.  “Generally, 
the  jurors  have  been  awarding  about  a 
million  per  year,”  said  attorney  Barbara 
Heyer.  PLN  will  report  the  outcome  of 
the  lawsuit  against  the  county,  which  is 
Townsend  v.  Jenne,  17th  Judicial  Circuit 
Court  (Broward  County,  FL),  Case  No. 
02-18346.  P 

Sources:  Miami  Herald,  South  Florida 
Sun-Sentinel,  Innocence  Project 


mand,  summons,  or  other  notice  received 
by  the  insured  prior  to  the  effective  date 
of  the  policy.”  On  July  27,  2001,  LAW 
sent  CMS  a notice  of  claim.  NAS  negoti- 
ated and  mediated  a settlement  for  Roan 
Eagle’s  death,  which  it  paid. 

NAS  then  advised  CMS  that  it  was 
denying  policy  coverage  in  the  Roan  Eagle 
case,  and  filed  a declaratory  judgment 
complaint  seeking  a court  ruling  that  it 
was  not  liable  for  covering  the  claim.  CMS 
counter-sued  for  breach  of  contract.  The 
Wyoming  federal  district  court  held  that 
NAS  was  liable  for  the  claim,  and  awarded 
CMS  $118,219.92  in  attorney’s  fees  and 
defense  costs.  NAS  appealed. 

The  Tenth  Circuit  found  the  plain 
meaning  of  “other  notice”  was  am- 
biguous. The  appellate  court  held  “The 
language,  properly  construed,  merely  re- 
quires that  the  ‘other  notice’  must  emanate 
from  a claimant  and  must  have  sufficient 
formality  and  particularity  as  to  signal  the 
sender’s  intent  to  make  a claim.” 

The  July  2001  LAW  request,  the  Court 
found,  only  sought  medical  records,  not  a 
right  to  relief.  Thus,  it  only  “implied  that 
there  could  be  a claim  in  the  future.”  As  a 
result,  the  policy  language  did  “not  exclude 
the  Roan  Eagle  claim  from  coverage.”  The 
district  court’s  order  was  affirmed.  See: 
North  American  Specialty  Insurance  Com- 
pany v.  Correctional  Medical  Services,  527 
F.3d  1033  (10th  Cir.  2008). 
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NCCHC  Releases  Position  Statement  on  Abuse  of  Prisoners 


On  October  14, 2007,  the  National 
Commission  on  Correctional 
Health  Care  (NCCHC)  issued  a position 
paper  in  response  to  the  abuse  of  pris- 
oners. The  NCCHC  is  an  organization 
dedicated  to  improving  professionalism 
and  safety  in  the  jails  and  prisons  by 
establishing  national  standards,  accredita- 
tion, litigation  and  public  openness.  The 
paper  condemns  the  abuse  and/or  torture 
of  prisoners  and  calls  upon  health  profes- 
sionals to  report  such  incidents. 

In  its  2003  Standards  for  Health  Ser- 
vices in  Prisons,  the  NCCHC  precludes 
health  staff  directly  participating  in  pris- 
oners’ non-medical  restraint  or  isolation 
(P-I-01  Use  of  Restraint  and  Seclusion  in 
Correctional  Facilities).  Other  standards 
require  the  informed  consent  of  prisoners 
patients  for  “all  examinations,  treatments 
and  procedures”  (P-I-05  Informed  Con- 
sent), recognize  the  patient’s  right  to  refuse 
treatment  (P-I-06  Right  to  Refuse  Treat- 
ment), protect  prisoners  human  medical 
research  subjects  (P-I-07  Medical  and 
Other  Research),  require  independence 
in  clinical  decisions  (P-A-03  Medical  Au- 
tonomy), protect  the  privacy  of  medical 
records  (P-H-02  Confidentiality  of  Health 
Records  and  Information)  and  the  privacy 
of  prisoner  health  care  (P-A-09  Privacy 
of  Care).  Standards  also  require  docu- 
mentation of  patients’  health  status  at 
each  encounter  with  health  staff  (P-H-04 
Availability  and  Use  of  Health  Records) 
and  pay  special  attention  to  the  medical 
and  mental  health  of  prisoners  in  segrega- 
tion (P-E-09  Segregated  Inmates). 

The  position  paper  acknowledges  that 
the  previous  standards  did  not  address  the 
situation  in  which  a health  professional  is 
instructed  to  directly  or  indirectly  partici- 
pate in  or  witnesses  the  abuse  of  a prisoner 
or  becomes  aware  of  such  abuse  because  of 
its  medical  or  mental  health  consequences. 
Therefore,  it  sets  forth  standards  for  the 
conduct  of  health  professionals  when  they 
encounter  prisoner  abuse.  For  instance, 
correctional  health  care  professionals  are 
instructed  not  to  “condone  or  participate  in 
cruel,  inhumane,  or  degrading  treatment” 
of  prisoners  and  when  such  behavior  is 
seen  or  suspected  to  “identify  and  re- 
port” it  to  the  “appropriate  authorities.” 
Unfortunately,  it  does  not  identify  who 
such  “appropriate  authorities”  are,  which 
could  result  in  the  report  going  into  the 


by  Matt  Clarke 

same  chain  of  command  that  ordered  the 
abuse.  Health  care  professionals  are  also 
told  to  “refrain  from  participating,  directly 
or  indirectly,  in  efforts  to  certify  inmates 
as  medically  or  psychologically  fit  to  be 
subjected  to  abusive  treatment.”  They  are 
instructed  to  “refrain  from  being  present 
in  the  interrogation  room,  asking  or  sug- 
gesting questions,  or  advising  authorities 
on  the  use  of  specific  techniques  of  inter- 
rogation” or  from  gathering  forensic  health 
information  or  sharing  confidential  health 
information  or  its  interpretation  for  use  in 
abusive  treatment  of  prisoners.  They  are 
also  instructed  not  to  authorize  or  approve 
any  physical  punishment  of  patients  and 
not  to  assist  in  the  weakening  of  prison- 
ers’ mental  or  physical  resistance.  They  are 
told  to  ensure  that  their  employer’s  policies 
prevent  the  abuse  of  prisoners,  provide 


On  April  3,  2008,  a federal  jury 
awarded  $1,150  to  a prison  law 
library  clerk  in  a lawsuit  claiming  retalia- 
tion by  a prison  librarian. 

Charles  Watkins,  a law  clerk  at  the  In- 
diana Department  of  Corrections’  Miami 
Correctional  Facility,  sued  librarian  Bar- 
bara Kasper  after  she  retaliated  against 
him  for  complaining  about  changes  to  the 
institutional  law  library. 

On  February  13,  2004,  Kasper  held 
a meeting  with  Watkins,  other  law  clerks 
and  prison  administrators  to  discuss 
changes  she  intended  to  implement  re- 
garding the  operation  of  the  law  library. 
Kasper  expressed  her  belief  during  the 
meeting  that  prisoners  had  too  much  law 
library  access,  and  that  law  clerks  should 
be  limited  to  passing  out  books  and  forms 
requested  by  prisoners  rather  than  assist- 
ing with  the  completion  of  forms  and 
preparation  of  legal  documents.  Watkins 
disagreed,  asserting  that  law  clerks  should 
be  able  to  provide  as  much  help  as  possible 
short  of  giving  legal  advice. 

Soon  after  the  meeting,  Kasper  in- 
stituted policies  designed  to  restrict  the 
law  clerks’  privileges  and  responsibili- 
ties. For  example,  she  prohibited  the  law 
clerks  from  keeping  personal  property  in 
the  library  and  precluded  them  from  as- 
sisting other  prisoners  with  legal  matters 


from  the  reporting  of  such  abuse  by  health 
professionals  and  protect  the  professionals 
who  do  report  abuse.  Finally,  they  are  in- 
structed to  help  eliminate  prisoner  abuse  by 
implementing  appropriate  staff  training. 

One  weakness  of  the  report  is  the 
frequent  use  of  permissive  language 
(“should”)  when  mandatory  language 
(“must”)  would  be  more  appropriate. 
Sadly  lacking  is  a call  upon  such  health 
care  professionals  to  prevent  or  stop  the 
abuse  or  torture  of  prisoners  they  person- 
ally witness.  However,  it  is  a good  start  on 
addressing  a timely  subject.  PJ 

Source:  NCCHC  Position  Paper: 
Correctional  Health  Care  Professionals' 
Response  to  Inmate  Abuse  (available  at 
ncchc.org/resources/statements/inmate 
abuse.html). 


except  for  retrieving  books  and  handing 
out  forms. 

On  February  26,  2004,  Watkins 
complained  to  Kasper  after  she  left  his 
personal  items  out  in  the  open  in  the  li- 
brary where  they  could  be  tampered  with 
or  stolen  by  other  prisoners.  As  a result 
of  Watkins’  complaint,  Kasper  filed  two 
misconduct  reports  against  him.  The  first 
alleged  that  he  had  improperly  stored 
personal  property  in  the  law  library.  He 
was  acquitted  of  that  charge.  The  second 
charged  him  with  intimidation.  Watkins 
was  acquitted  of  that  charge  as  well,  but 
was  found  guilty  of  disorderly  conduct,  a 
lesser  offense. 

Watkins  sued,  and  appearing  pro  se, 
argued  to  the  jury  that  Kasper’s  actions 
amounted  to  retaliation  that  was  imper- 
missible under  the  First  Amendment. 
The  jurors  agreed  and  awarded  him  $150 
in  compensatory  damages  and  $1,000  in 
punitive  damages.  Kasper  then  moved  for 
judgment  as  a matter  of  law;  she  argued, 
among  other  issues,  that  the  verdict  should 
be  set  aside  because  Watkins  had  failed 
to  show  he  was  speaking  on  a matter 
of  “public  concern”  when  he  expressed 
disagreement  with  Kasper’s  intention  to 
change  the  law  library  policies.  The  public 
concern  element  is  a requirement  for  pris- 
oner First  Amendment  retaliation  claims 
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California  Guards  Union  Investigated 
for  Hiring  Parolee  for  Office  Job 


in  the  Seventh  Circuit. 

The  district  court  denied  Kasper’s 
motion  in  an  exhaustive  ruling  on  June 
6,  2008.  Watkins’  “comments  addressed 
the  appropriateness  and  constitutional- 
ity of  prison  library  policies  that  applied 
to  all  inmates  during  a meeting  that  in- 
cluded the  participation  of  all  the  relevant 
prison  administrators  and  law  clerks,”  the 
court  wrote.  Watkins’  speech,  therefore, 
“related  to  a matter  of  public  concern 
and  was  constitutionally  protected.” 
Accordingly,  judgment  was  entered 
for  Watkins  and  against  Kasper  in  the 
amount  of  $1,150.  See:  Watkins  v.  Kasper, 
560  F.Supp.2d  691  (N.D.  Ind.,  2008). 
Not  satisfied,  Kasper  filed  a renewed 
motion  for  judgment  as  a matter  of  law 
or  alternatively  for  a new  trial,  and  a mo- 
tion to  stay  enforcement  of  the  judgment. 
Those  motions  were  denied  by  the  district 
court  on  July  15,  2008.  See:  Watkins  v. 
Kasper,  U.S.D.C.  (N.D.  Ind.),  Case  No. 
3:05-cv-28-TS;  2008  WL  2783260. 

Apparently  a sore  loser,  Kasper  then 
filed  a notice  of  appeal  and  a second  mo- 
tion to  stay  enforcement  of  the  judgment. 
The  court  granted  the  motion  to  stay 
pending  the  outcome  of  the  appeal,  and 
also  granted  Kasper’s  request  to  waive  the 
appeal  bond  requirement  under  Federal 
Rule  of  Civil  Procedure  62(d).  See:  Wat- 
kins v.  Kasper,  U.S.D.C.  (N.D.  Ind.),  Case 
No.  3:05-cv-28-TS;  2008  WL  4623522. 

Needless  to  say,  the  cost  of  litigating  the 
post-trial  motions  and  an  appeal  of  the  jury 
verdict  will  far  exceed  the  $ 1 , 1 50  awarded  to 
Watkins  - but  in  their  wisdom,  prison  offi- 
cials apparently  believe  this  is  an  appropriate 
expenditure  of  taxpayer  funds.  P 


In  June  2008,  California’s  Office  of 
the  Inspector  General  (OIG),  which 
oversees  the  state  prison  system,  began  inves- 
tigating the  prison  guards  union  (CCPOA) 
for  hiring  a parolee  as  an  intern  in  the  union’s 
legislative  affairs  office.  The  OIG  was  con- 
cerned about  possible  “over-familiarity” 
between  a former  prisoner  and  union  mem- 
bers - which  include  parole  officers. 

CCPOA  President  Mike  Jimenez 
vigorously  defended  the  union’s  hiring  deci- 
sion. Parolee  Raul  Gomez,  21,  was  hired  by 
Minorities  in  Law  Enforcement,  a CCPOA 
affiliate  that  is  funded  largely  by  the  guards 
union.  Gomez,  paroled  to  stay  within  a 50- 
mile  radius  of  Sacramento,  was  paid  to  fly 
to  southern  California  weekly  on  business. 
The  OIG  was  concerned  that  Gomez  was 
thus  violating  his  parole  conditions. 

“I’m  trying  to  do  the  right  thing 
here,”  Jimenez  said,  adding  that  the  prison 
system  talks  about  rehabilitation,  “but 
then  [does]  everything  possible  to  keep 
[parolees]  from  being  successful.”  Jimenez 
described  Gomez  in  glowing  terms.  “He’s 
very  up-front  about  his  past ...  and  [that] 
he’s  made  mistakes.  He  has  dreams,  he  has 
hopes,  and  I think  he  has  a future.” 

Of  course,  Jimenez  didn’t  rush  to  the 
defense  of  the  thousands  of  other  parolees, 
not  on  the  CCPOA’s  payroll,  who  also  have 
hopes  and  dreams  and  are  trying  to  make  a 
living  following  their  release  from  Califor- 
nia’s dysfunctional  prison  system. 

Former  CCPOA  President  Don 
Novey  strongly  disagreed  with  Jimenez. 


“[Y]ou  just  don’t  hire  felons,  especially  if 
you’re  a peace  officer.  ...  That’s  all  there 
is  to  it.  Our  job  is  not  to  rehabilitate  this 
guy  in  our  legislative  shop.” 

Indeed,  prison  guards  have  absolutely 
no  duty  to  rehabilitate  or  “correct”  any 
prisoner;  in  fact,  “corrections”  is  not  even 
defined  in  California  statutes  or  regula- 
tions. And  if  it  ever  was,  and  guards  were 
tasked  to  achieve  it,  more  rehabilitated 
prisoners  would  mean  fewer  prisons  and 
thus  fewer  jobs  for  guards  and  other 
corrections  employees,  which  would  be 
contrary  to  CCPOA’s  interests. 

According  to  Mike  Rains,  a CCPOA 
attorney,  the  OIG  investigation  concluded 
in  July  2008.  No  action  was  taken  against 
the  guards  union.  FJ 

Source:  Sacramento  Bee 
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Prison  Population  Continues  Exponential  Growth 


Two  reports  by  the  Department  of 
Justice^  Bureau  of  Justice  Statis- 
tics examined  the  growth  rate  of  America’s 
jails  and  prisons,  which  are  burgeoning  at 
a yearly  pace  of  2%.  That  growth  resulted 
in  an  all-time  record  of  2.3  million  people 
behind  bars  on  June  30,  2007,  making 
America  the  largest  jailer  in  the  world, 
both  in  terms  of  sheer  numbers  and  as 
a percentage  of  its  population  which  is 
imprisoned. 

That  population  of  prisoners  is  pri- 
marily in  prisons  which  hold  1,595,034 
people  in  state  and  federal  gulags.  Another 
780,581  people  are  held  in  local  jails  on 
any  given  day.  Those  numbers  fail  to  re- 
flect the  massive  amount  of  people  who 
cycle  through  the  system  each  year.  For 
the  12  months  ending  on  June  29,  2007, 
it  is  estimated  that  1 3 million  people  were 
admitted  to  local  jails.  Meanwhile,  the  na- 
tion’s prisons  admitted  749,798  prisoners 
and  released  713.473. 

The  ten  states  with  the  largest  prisons 
house  more  prisoners  than  the  forty  other 
states  combined.  The  top  ten  are:  Texas, 
California,  Florida,  New  York,  Michigan, 
Ohio,  Illinois,  Georgia,  Pennsylvania, 
and  North  Carolina.  Together,  they  hold 
in  their  prisons  789,700  people,  and 
the  other  40  states  incarcerate  606,216. 
Not  surprisingly,  the  top  ten  also  have 
prestige  among  the  top  50  largest  jail 
jurisdictions. 

While  the  prison  and  jail  populations 
have  continued  to  trend  upward  since 
2000,  the  greatest  growth  rate  is  in  the  jail 
population.  From  2000  to  midyear  2007, 
the  number  of  prisoners  held  in  jails  in- 
creased by  26%,  or  by  159,433  prisoners. 
The  largest  jail  jurisdictions  accounted 
for  62%  of  the  growth.  On  average,  jails 
operate  at  96%  capacity. 

Although  prisons  grew  a little  slower, 
they  still  exhibit  a steady  pace  of  increas- 
ing populations.  From  2000  to  2006, 
federal  prisons  exhibited  the  biggest  rate 
of  growth,  swelling  by  4.8%  a year.  In 
contrast,  state  prisons  grew  at  1.7%  an- 
nually. The  majority  of  that  change  came 
in  the  first  six  months,  and  a decrease  in 
population  normally  occurs  in  the  second 
half  of  the  year. 

On  a year-to-year  basis,  the  greatest 
growth  in  the  jail  and  prison  population 
came  in  private  facilities.  At  midyear  2007, 
there  were  118,239  prisoners  in  privately 
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operated  lock-ups,  an  increase  of  5.4% 
from  2006.  The  federal  government  is  the 
biggest  entity  pursuing  private  operators, 
increasing  its  population  in  such  facilities 
by  3,27 1 prisoners,  or  up  12. 1%  from  June 
2006.  One-third  of  the  state  rate  came 
as  957  prisoners  were  placed  in  privately 
operated  prisons. 

Of  the  2.3  million  people  in  custody, 
2. 1 million  of  them  were  men  and  208,300 
were  women.  Black  males  represented  the 
largest  percentage  (35.4%)  of  prisoners, 
followed  by  white  males  (32.9%)  and  His- 
panic males  (17.9%).  From  2000  to  2007, 
the  number  of  people  in  custody  rose 
by  367,200  people.  Males  accounted  for 
86%  of  that  increase,  while  52,100  more 
women  are  behind  bars  . In  that  period, 
120,000  of  the  male  population  (32.7%) 
came  from  an  increase  of  Hispanic  men  in 
custody.  [Editor’s  Note:  This  increase  may 
be  due  to  a change  in  how  “Hispanic”  is 
defined.  Many  states  have,  and  continue, 
to  view  Hispanics  as  an  ethnicity,  not  a 
race.  Thus  states  will  list  a very  large  white 
prisoner  population  that  is  in  fact  mostly 
Hispanic.] 

From  2006  to  midyear  2007,  a large 
change  in  imprisonment  rates  came  from 
juveniles  and  non-US  residents.  There 


Citing  a 2004  settlement  that  re- 
quires proper  care  for  prisoners 
infected  with  HIV  or  AIDS,  the  Alabama 
Department  of  Corrections  (ADOC)  is 
denying  such  prisoners  the  opportunity  to 
participate  in  work  release  programs. 

The  closest  thing  to  freedom  for  an 
ADOC  prisoner  is  work  release,  as  it  al- 
lows prisoners  to  hold  jobs  on  the  outside, 
earn  money  and  wear  street  clothes.  Work 
release  ultimately  “means  less  crime,  fewer 
people  returning  to  prison,  and  ultimately 
it  means  a safer  society  for  everybody,” 
noted  David  Fathi,  Director  of  the 
U.S.  Program  of  Human  Rights  Watch 
and  former  senior  staff  counsel  for  the 
ACLU’s  National  Prison  Project.  “So  by 
denying  work  release  to  inmates  with  HIV 
who  would  otherwise  be  eligible,  Alabama 
is  shooting  itself  in  the  foot,”  he  said. 


were  96,703  non-US  citizens  in  custody 
at  midyear  2007,  an  increase  of  3.7% 
from  2006.  That  rates  in  comparison  to 
the  percentage  increase  for  juveniles.  The 
number  of  persons  imprisoned  who  are 
under  18  increased  by  10.4%  to  2,639  in 
the  year. 

Admissions  to  prisons  grew  sub- 
stantially from  parole  violations.  About 
one-third  (239,495)  of  all  admissions 
to  state  prisons  in  2006  were  prison- 
ers sentenced  for  violation  of  parole  or 
conditions  of  supervised  release.  Cali- 
fornia had  both  the  largest  number  and 
percentage  increase  of  admissions  for 
for  parole  violations.  In  2006,  64.9%  of 
all  admissions  in  California  were  parole 
violations.  Excluding  California,  parole 
violations  accounted  for  about  25%  of  all 
state  prison  admissions  in  2006. 

One  statistic  demonstrates  the  “lock 
‘em  up”  politics  of  our  time.  In  2000,  684 
of  every  100,000  US  residents  were  in 
jail  or  prison.  By  midyear  2007,  762  of 
every  100,000  US  residents  were  behind 
bars.  The  projections  are  for  continued 
exponential  growth. 

The  reports,  Jail  Inmates  at  Midyear 
2007  and  Prison  Inmates  at  Midyear  2007, 
are  available  on  PLN’s  website.  FI 


ADOC  officials  claim  that  in  order 
to  comply  with  the  settlement  in  a law- 
suit filed  over  prisoner  medical  care,  they 
have  to  closely  monitor  HIV  and  AIDS- 
infected  prisoners.  Otherwise,  ADOC 
administrators  allege,  they  could  not 
assure  those  prisoners  were  taking  their 
medications  and  eating  properly.  While 
that  rationale  may  sound  reasonable,  the 
ADOC’s  position  appears  to  be  grounded 
more  in  fear  and  prejudice. 

To  justify  the  prison  system’s  policy 
of  prohibiting  prisoners  with  HIV  or 
AIDS  from  participating  in  work  release, 
ADOC  Associate  Commissioner  of 
Health  Services  Ruth  Naglich  said,  “I 
think  we  have  to  ensure  that  healthy,  re- 
sponsible inmates  are  those  participating 
and  not  those  who  are  going  to  exhibit 
risky  behavior  such  as  intravenous  drug 
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Indiana  Prisoner  Receives  $200,000 
in  Excessive  Force  Case 


use  or  promiscuous  sexual  behavior  if 
they’re  allowed  to  go  into  the  commu- 
nity.” Naglich’s  remarks  fail  to  recognize 
that  prisoners  who  are  denied  work  re- 
lease will  eventually  be  released  into  the 
community  when  their  sentences  expire, 
anyway  Moreover,  such  an  attitude  im- 
properly stereotypes  all  prisoners  with 
HIV  or  AIDS. 

In  fact,  the  ADOC’s  prohibitive  work 
release  policy  is  a threat  to  society  because 
it  deprives  otherwise  eligible  prisoners 
from  engaging  in  work  programs  that  will 
help  them  successfully  integrate  into  the 
community  following  their  release. 

“I’m  a worker,”  said  Kathryn  Canty, 
an  HIV-positive  prisoner  who  was  denied 
work  release  on  her  four-and-a-half-year 
sentence  for  forgery  and  theft.  “Work 
release  would  have  been  a great  help  for 
me  to  catch  up  with  technology  as  well  as 
saving  money  to  get  back  on  my  feet.” 

The  ADOC  policy  denies  work  release 
to  the  1 5 women  and  278  male  prisoners,  on 
average,  who  are  infected  with  HIV  or  AIDS 
and  housed  in  a medical  unit.  Alabama  is  ap- 
parently the  only  state  that  bars  HIV-positive 
prisoners  from  work  release  programs. 

Sources:  Associated  Press,  advocate.com 


An  Indiana  federal  jury  has  award- 
ed a state  prisoner  $200,000  for 
a guard’s  use  of  excessive  force.  The  claim 
arose  from  an  incident  that  occurred  at 
the  Wabash  Correctional  Facility  on  April 
21,2005. 

That  was  the  day  when  prisoner  Ver- 
non A.  Hendrickson,  51,  exchanged  harsh 
words  with  Sgt.  Scott  Cooper.  Naturally, 
what  actually  occurred  was  sharply  dis- 
puted by  the  two  parties.  Cooper  alleged 
that  he  was  maintaining  order  when  he 
“gently  pushed”  Hendrickson.  According 
to  Cooper,  the  push  caused  Hendrickson 
to  collide  with  a wall  and  the  ground, 
which  was  the  end  of  the  matter. 

Hendrickson,  a self-described  “crip- 
ple,” contended  there  was  much  more  to 
the  incident  than  that.  He  maintained  that 
Cooper  was  trying  to  bully  him,  and  when 
he  resisted  the  bullying  in  a way  that  didn’t 
threaten  security,  Cooper  used  excessive 
force  to  send  him  a message  of  who  was 
in  control. 

Hendrickson  claimed  that  Cooper 
threw  him  into  a wall.  As  he  lay  on  the 


ground,  Cooper  then  jumped  on  him  and 
drove  a knee  into  his  back.  Hendrickson 
already  suffered  from  degenerative  disc 
problems,  and  he  claimed  this  increased 
his  back  pain.  Cooper  argued  there  was 
no  competent  proof  that  he  had  caused 
Hendrickson  any  injury. 

The  jury  accepted  Hendrickson’s 
account  of  what  happened,  finding  that 
Cooper  had  used  excessive  force.  The 
jury’s  April  1,  2008  verdict  awarded 
$75,000  in  compensatory  damages  and 
$125,000  in  punitive  damages.  Hendrick- 
son litigated  the  matter  pro  se  until  almost 
the  eve  of  trial;  he  was  represented  at 
trial  by  attorneys  Phillip  J.  Fowler  and 
Kenneth  J.  Munson.  See:  Hendrickson 
v.  Indiana  Department  of  Corrections, 
U.S.D.C.  (S.D.  Ind.),  Case  No:  2:05-cv- 
00268-LJM-WTL.  FJ 
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Indiana  DOC  Policy  Banning  Group  Worship  by  Odinists  Enjoined 


On  June  19,  2008,  a U.S.  District 
Court  held  that  the  Indiana  De- 
partment of  Corrections  (IDOC)  failed  to 
meet  its  burden  of  proving  that  a blanket 
ban  on  group  worship  by  Odinists  was 
the  least  restrictive  means  of  maintain- 
ing institutional  safety  and  security.  The 
court  permanently  enjoined  IDOC  from 
enforcing  such  a policy. 

Kevin  Hummel  is  incarcerated  at 
IDOC’s  Miami  Correctional  Facility.  When 
he  arrived  in  prison  he  was  a Christian,  and 
for  that  reason  was  permitted  to  live  in  a re- 
ligious dormitory  under  IDOC’s  Purposeful 
Living  Units  Serve  (PLUS)  program. 

While  there  he  began  to  study 
Odinism  (also  called  Asatru),  an  ancient 
religion  originating  in  Northern  Europe. 
He  announced  he  was  a “one  percenter” 
- a white  supremacist  - and  was  removed 
from  the  PLUS  dorm.  Today  he  denies 
belief  in  racial  superiority. 

Apparently  abandoning  Christianity, 
Hummel  now  practices  Odinism.  With  a 
modern  revival  commencing  in  the  early 
1970s,  Odinism  claims  to  have  100  groups 
in  the  United  States.  Their  daily  religious 
activities  include  prayer,  but  no  weekly 
observances  are  required.  However,  they 
often  meet  to  study  and  perform  rituals. 

IDOC  recognizes  Odinism  as  a reli- 
gion. The  prison  system’s  handbook  notes 
that  Odinists  worship  both  individually 
and  as  a group.  However,  IDOC  prohibited 
group  worship  by  Odinists  because  prison 
officials  associate  those  practicing  Odinism 
with  white  supremacists.  Seeking  to  reverse 
IDOC’s  blanket  policy,  Hummel  first  ex- 
hausted his  administrative  remedies  and 
then  filed  suit  under  the  Religious  Land 
Use  and  Institutionalized  Persons  Act 
(RLUIPA),  42  U.S.C.  § 2000cc-l  et  seq. 

Hummel  relied  heavily  upon  Cutter 
v.  Wilkinson,  544  U.S.  709  (2005),  which 
upheld  application  of  the  RLUIPA,  to 
protect  Odinists’  religious  rights  in  prison. 
This  put  the  burden  on  IDOC  to  prove 
that  prohibiting  all  group  worship  for 
Odinists  was  the  least  restrictive  means  to 
maintain  prison  safety  and  security. 

While  safety  and  security  are  un- 
questionably compelling  governmental 
interests,  mere  speculation  that  accom- 
modating Odinist  group  worship  would 
necessarily  lead  to  violence  did  not 
carry  the  day,  the  court  ruled.  Specifically, 
IDOC  came  up  empty  when  invited  by  the 
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district  court  to  identify  any  incidents  of 
such  violence. 

Hummel  suggested  four  less  restrictive 
alternatives  that  IDOC  could  employ.  The 
first  was  that  the  Odinist  group  worship 
leader  could  simply  read  from  a pre- 
approved script.  The  second  was  to  train 
IDOC  guards  on  proper  religious  practices 
for  Odinism.  Third  was  for  IDOC  to  permit 
pre-approved  outside  volunteers  to  come 
into  the  prison  to  lead  group  ceremonies. 
Fourth,  Hummel  noted  that  thirteen  other 
states,  plus  the  federal  prison  system,  per- 
mit group  worship  by  Odinists. 

The  court  found  that  this  provided 
“persuasive  evidence  that  it  should  be 


A landmark  1980  federal  consent 
decree  that  covers  all  manner  of 
living  conditions  for  San  Quentin  State 
Prison’s  death  row  population  was  partially 
terminated  in  February  2008  following  a 
motion  by  the  state  defendants,  pursuant  to 
the  Prison  Litigation  Reform  Act  (PLRA), 
18  U.S.C.  § 3626(b)(2)  and  (3). 

As  a result,  protective  orders  cover- 
ing such  diverse  concerns  as  meals,  hobby 
craft,  education,  exercise  yard  access  and 
equipment,  clothing,  showers,  religious 
services,  raincoats,  laundry,  telephones, 
visitation  and  law  libraries  were  terminat- 
ed because  a 2007  court  audit  had  found 
reasonable  compliance  in  those  areas. 
However,  the  district  court  determined 
that  non-compliance  still  existed  regard- 
ing the  issues  of  cleaning  supplies,  pest 
control,  shower  maintenance/cleaning  and 
noise  in  East  Block,  for  which  it  therefore 
elected  to  continue  court  supervision. 

Originally  filed  as  Thompson  v.  En- 
emoto,  the  class  action  lawsuit  requested 
federal  oversight  of  living  conditions  for 
San  Quentin’s  death  row  prisoners  (now 
numbering  631).  Although  granted  the 
privilege  of  4’  by  9’  single  cells  (non-con- 
demned  prisoners  are  double-bunked  in 
identical  size  cells),  prisoners  on  death  row 
are  greatly  restricted  in  terms  of  move- 
ment and  prison  amenities.  In  general, 


possible  to  find  a solution  that  effectively 
balances  prisons’  important  security  con- 
cerns with  inmates’  right  to  be  free  from 
substantial  burdens  on  their  free  exercise 
of  religion.”  Indeed,  IDOC  could  not  show 
the  court  that  other  prison  systems’  solu- 
tions were  not  effective  in  this  regard. 

Accordingly,  the  district  court  per- 
manently enjoined  IDOC  from  its  blanket 
prohibition  of  group  worship  by  Odinists, 
and  gave  prison  officials  60  days  to  put 
into  effect  a new  policy  with  respect  to 
group  worship.  Hummel  was  represented 
by  attorneys  Gavin  Rose  and  Kenneth 
Falk  of  the  Indiana  ACLU.  See:  Hummel 
v.  Donahue,  2008  WL  2518268.  P 


because  they  are  cell-bound,  they  must 
have  their  canteen,  telephones,  laundry 
and  food  brought  to  them.  “Movement” 
is  restricted  to  the  yard,  showers,  group 
religious  services,  law  library,  visits  and 
medical.  Prior  inadequacies  in  these  areas 
amounted  to  cruel  and  unusual  punish- 
ment, as  determined  by  the  court,  and  led 
to  decades  of  federal  oversight. 

Under  their  PLRA  motion,  the  state 
defendants,  who  bore  the  burden  of  proof, 
submitted  to  an  on-site  audit  by  the  court 
that  graded  San  Quentin  on  each  of  the 
covered  issues.  Additionally,  the  court 
heard  testimony  from  over  30  witnesses, 
including  prisoners,  guards  and  a former 
warden.  Following  oral  argument  at  a Feb- 
ruary 2008  bench  trial,  the  court  terminated 
each  area  that  was  in  compliance  “without 
prejudice  to  a future  motion  or  action  for 
new  injunctive  relief  if  conditions  degener- 
ate to  unconstitutional  levels.” 

The  best-behaved  condemned  pris- 
oners (Grade  A)  may  schedule  2 1/2 
hour  contact  visits  with  friends  and  fam- 
ily; Grade  B prisoners  are  restricted  to 
non-contact  visits.  Since  San  Quentin’s 
visitation  program  exceeds  constitutional 
requirements,  no  violation  was  found  and 
court  oversight  was  terminated. 

Similarly,  the  tier  telephones  were 
found  to  be  adequate;  to  the  extent  that 
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broken  phones  were  repaired  within  a few 
days,  no  constitutional  violation  accrued. 

A major  issue  in  the  original  case 
was  access  to  legal  materials.  To  this  end, 
condemned  prisoners  now  have  a separate 
but  fully  compliant  law  book  collection 
(the  “SHU  Library”)  that  they  can  visit, 
plus  “pocket  libraries”  within  each  of  the 
three  death  row  cell  blocks  that  contain 
specified  legal  reference  materials  (in- 
cluding subscriptions  to  PLN  pursuant 
to  a recent,  unrelated  settlement  with 
the  California  prison  system).  Research 
questions  are  often  passed  along  to  law 
clerks  at  the  Main  Law  Library  for  further 
assistance.  Legal  access  was  therefore 
deemed  compliant. 

East  Block,  which  houses  the  major- 
ity of  death  row  prisoners,  is  notoriously 
noisy.  Ear  plugs  were  “offered”  but  seldom 
issued.  While  some  noise  abatement  was 
achieved,  the  district  court  determined 
that  the  defendants  had  not  met  their 
burden  of  proving  the  problem  was  fully 
remediated.  Accordingly,  court  oversight 
was  continued. 

The  prison’s  laundry  system,  based 
on  tied-off  mesh  laundry  bags  wherein  all 
articles  are  cleaned  together  at  a centralized 
laundry,  was  deemed  both  sanitary  and 
adequate,  relieving  the  defendants  of  con- 
tinued court  oversight.  Cleaning  supplies, 
however,  did  not  pass  muster.  Inadequate 
(or  nonexistent)  quantities  of  requisite 
cleaning  materials  and  supplies  remained  an 
area  requiring  ongoing  court  supervision. 

East  Block  continues  to  be  plagued  by 
vermin  and  birds.  Bird  guano  and  feath- 
ers appeared  everywhere  - on  food  trays, 
clothing  and  tiers.  The  court  observed 
stalactites  and  stalagmites  of  bird  feces 
throughout  the  block,  and  failed  the  de- 
fendants on  this  issue.  Likewise,  the  court 
was  appalled  by  the  ongoing  (and  banned) 
process  of  sweeping  filth  from  the  shower 
stalls  onto  the  tiers 
as  the  “cleaning” 
procedure,  which 
causes  mold  and  an 
infectious  “micro- 
mist  that  circulates 
throughout  East 
Block.”  The  court 
expressly  found  that 
this  was  an  ongo- 
ing constitutional 
violation  which  it 
ordered  corrected 
“immediately,”  by 
requiring  the  defen- 
dants to  eradicate 


all  accumulated  filth  within  45  days  and 
take  measures  to  prevent  recurrences. 

Notably,  following  the  court’s  order, 
San  Quentin  hired  a contractor  at  a cost 
of  $4.5  million  to  abate  lead,  asbestos, 
mold  and  guano  contamination,  and  to 
professionally  clean  all  vents,  tiers  and  gun 
rails  of  accumulated  filth  in  East  Block. 
Further,  in  response  to  a group  grievance 


On  December  17, 2007,  the  Bureau 
of  Prisons  (BOP)  agreed  to  pay 
$90,000  in  attorney’s  fees  and  expenses 
after  losing  a suit  over  the  constitutional- 
ity of  its  byline  regulation. 

As  previously  reported  by  PLN,  Mark 
Jordan,  a prisoner  at  ADX  Florence,  the 
so-called  “Supermax”  of  the  federal  pris- 
on system,  sued  the  BOP,  alleging  that  its 
prohibition  on  prisoners  publishing  under 
a byline  violated  the  First  Amendment. 
Following  a bunch  trial,  the  court  entered 
judgment  in  Jordan’s  favor  and  enjoined 
the  BOP  from  punishing  any  other  pris- 
oner who  published  under  a byline. 

Thereafter,  BOP  moved  to  alter  or 
amend  the  court’s  judgment  arguing  that 
the  scope  of  the  court’s  injunction  was  too 
broad.  According  to  the  BOP,  the  court 
should  have  limited  its  injunction  to  only 
Jordan.  The  court  disagreed. 

Jordan  presented  a facial  overbreadth 
challenge  to  the  byline  regulation.  Under 
such  circumstances,  it  was  proper  to  enter 
a nationwide  injunction  prohibiting  appli- 
cation of  the  byline  rule  to  any  prisoner, 
the  court  explained. 

After  denial  of  its  motion  to  alter 
or  amend,  BOP  agreed  to  pay  $90,000  in 


filed  by  this  writer  on  behalf  of  350  pris- 
oners, the  contractor  similarly  cleaned 
North  Block  (which  houses  general 
population)  in  early  2008.  Immediately, 
persistent  upper  respiratory  infections 
decreased  markedly.  See:  Lancaster  v. 
Tilton,  U.S.D.C.  (N.D.  Cal.),  Case  No. 
C-79-01630  WHA  (February  15,  2008); 
2008  WL  449844.  P 


attorney’s  fees  and  expenses  to  Jordan’s 
counsel,  the  Students  Law  Office  of  the 
University  of  Denver  Sturm  College  of 
Law.  See:  Jordan  v.  Pugh,  No.  02-CV- 
01239-MSK-KLM  (D.C0.2008).  FJ 
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Colorado  DOC  Pays  $60,000  Settlement  for  Suicide  of 
Former  Prisoner  Who  Was  Sexually  Abused  by  Guard 

by  John  E.  Dannenberg 


The  Colorado  Department  of 
Corrections  (CDOC)  settled  a 
lawsuit  brought  by  the  family  of  a former 
prisoner  who  committed  suicide  a year 
after  he  paroled.  The  suit  alleged  that  the 
prisoner  was  despondent  from  repeated 
sexual  attacks  he  had  suffered  from  a 
predatory  prison  guard. 

Christopher  Mallicotte  was  incar- 
cerated at  CDOC’s  Arkansas  Valley 
Correctional  Facility  (AVCF)  between 
2000  and  2005.  During  that  time,  he  was 
sexually  abused  by  guard  Perfect o Hijar 
II,  who  was  subsequently  exposed  as  a 
sexual  predator.  Three  supervisors  were 
sued  for  supporting  policies  that  allowed 
this  misbehavior  to  knowingly  persist. 

AVCF  has  a long  history  of  sexual 
misconduct  by  its  guards  and  employees.  In 
1997,  a female  guard  won  a large  award  for 
systemic  sexual  harassment  by  male  guards. 
Another  female  guard  sued  when  Deputy 
Warden  Joe  Paolino  intimidated  her  in  re- 
taliation for  complaining  about  widespread 
sexual  harassment  within  CDOC,  and  for 
thus  violating  the  “code  of  silence.” 

After  yet  a third  such  female  guard- 
harassment  suit,  Paolino  was  promoted 
to  warden  at  another  facility  where  new 
complaints  developed. 

In  1998,  Hijar  was  accused  of  third- 
degree  assault  on  AVCF  prisoners, 
including  threatening  a prisoner  that  if 
he  did  not  submit  to  sexual  intercourse, 
Hijar  would  see  that  he  did  not  parole. 
Hijar  also  bought  sexual  “services”  for 
contraband.  A complaining  prisoner  was 
physically  assaulted  and  threatened  with 
death  for  reporting  Hijar.  CDOC  never 
took  any  action  against  Hijar. 

In  April  and  May  2004,  Hijar  sexually 
assaulted  Mallicotte,  including  oral  copu- 
lation. He  gave  Mallicotte  contraband, 
covered  up  his  own  rules  violations  and 
gave  Mallicotte  early  release  in  return  for 
the  sexual  victimization.  Mallicotte  was 
fearful  of  Hijar  and  simply  submitted 
rather  than  risk  further  injury.  Hijar’s 
misconduct  was  commonly  known  around 
AVCF.  Mallicotte  was  not  Hijar’s  only  vic- 
tim; he  sexually  assaulted  other  prisoners 
both  before  and  after  Mallicotte. 

Things  came  to  a head  in  March  2005, 
when  Mallicotte  wore  a wire  which  record- 
ed Hijar’s  sexual  misconduct,  whereupon 


Hijar  was  arrested  and  charged  with  fel- 
ony sexual  assault.  Codefendant  Warden 
Richard  Soares  was  criminally  prosecuted 
for  hindering  the  prosecution  of  three 
guards  for  unlawful  sexual  misconduct 
with  eight  female  employees.  And  in 
April  2005,  Mallicotte  was  beaten  by  a 
prisoner  for  having  participated  in  Hijar’s 
investigation.  In  the  fall  of  2005,  Mal- 
licotte paroled  and  moved  to  Louisiana. 


Every  prisoner  has  a legal  problem. 
Solving  that  problem  is  very 
difficult,  especially  if  the  prisoner  is  in 
confinement.  With  the  goal  of  creating 
a vehicle  to  assist  prisoners  in  Florida’s 
confinement  and  close  management 
units  solve  their  problems,  prisoner  law 
clerk  William  Steele  started  creating  legal 
guides.  Out  of  that  effort  has  arisen  a com- 
pilation of  federal  and  Florida  case  law 
that  prisoners  can  easily  store  at  hand. 

Self-Help  Legal  Guides  are  divided 
into  seven  sections:  1)  Nuts  & Bolts  for 
Post  Conviction  Relief;  2)  Criteria  for 
Challenging  Appellate  Counsel  Represen- 
tation; 3)  Criteria  for  Belated  Appeal;  4) 
Criteria  for  Withdrawing  a Plea;  5)  Crite- 
ria for  Filing  a Motion  to  Correct  Illegal 
Sentence;  6)  Criteria  for  Filing  a Newly 
Discovered  Evidence  Claim;  and  7)  DR 
Checklist  for  a Successful  Appeal. 

When  I first  entered  prison,  I was 
overwhelmed  when  gazing  upon  all  the 
books  in  the  law  library.  Where  does  one 
start?  In  confinement,  if  you  don’t  know 
the  exact  case,  key  number,  or  issue  you 
want  information  on,  you  are  in  serious 
trouble.  Self-Help  Legal  Guides  provides 
prisoners  the  information  they  need  with- 
out seeking  law  clerk  assistance.  Moreover, 
it  provides  them  all  the  information  they 
need  to  start  upon  the  road  to  challenging 
their  conviction  and  criminal  court  or  the 
prison’s  disciplinary  “kangaroo”  court. 

It’s  often  said  that  one  can’t  find  error 
if  one  doesn’t  know  what  error  it  is.  Every 
section  of  Self-Help  Legal  Guides  does  an 
excellent  job  of  explaining  the  rules  and 


However,  he  was  unable  to  recover  from 
his  sexual  psychological  trauma  and  com- 
mitted suicide  in  August  2006. 

Prior  to  trial,  the  parties  agreed  to 
settle  the  complaint  for  $60,000,  includ- 
ing legal  costs.  Mallicotte’s  family  was 
represented  by  Denver  attorney  Andrew 
Reid  of  the  Walter  Gerash  law  firm.  See: 
Mailicotte  v.  Hijar,  U.S.D.C.  (D.  Colo.) 
Case  No.  06-cv-00502-PSF-CBS.  ¥* 


procedures  of  its  respective  area  of  law. 
The  Guides'  simple  language  expounds 
upon  and  simply  interprets  the  difficult 
procedural  quagmire  that  most  prison- 
ers trip  on  to  their  detriment.  Matters  of 
procedure,  common  mistakes,  and  murky 
areas  are  explained  and  supported  by 
case  citations.  The  Guides  do  just  what  its 
author  set  out  to  do:  Arm  Florida  Prison- 
ers with  the  information  they  need  to  file 
a cognizable  claim  to  beat  their  criminal 
conviction  or  disciplinary  report. 

Two  of  the  most  beneficial  aspects  of 
Self-Help  Legal  Guides  are  its  thorough, 
though  not  exhaustive,  listing  of  issues  to 
raise  on  the  respective  writs  and  its  factual 
examples  of  claims.  Sample  writs  and 
memorandum  of  laws  are  provided  for 
the  use  of  prisoners.  Woefully  lacking  in 
the  law  books  in  Florida’s  prison  libraries 
are  such  samples.  The  Guides  fill  this  void. 
Its  over  2,200  cited  cases  will  be  beneficial 
to  any  prisoner. 

The  Guides'  8x11”  pages  are  in  a 
softbound  book  with  a clear  plastic  cover. 
Hence  it  is  easily  stored  in  the  cramped 
locker  space  provided  for  prisoners,  but 
durable  enough  to  handle  the  shuffling 
and  packing  prisoners  do  from  moving 
regularly. 

Self-Help  Legal  Guides  is  available 
by  sending  a check  or  money  order  for 
$65  to:  Self-Help  Legal  Guides,  PO.  Box 
64,  Windermere,  FL  34786.  For  Florida 
prisoners  that  want  to  do  their  own  legal 
work  rather  than  play  the  jailhouse  lawyer 
lottery,  Self-Help  Legal  Guides  belongs  in 
your  library.  P 
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Sexual  Abuse  and  Violence  in  Texas  Prisons 
Eclipses  National  Average 

by  Gary  Hunter 


Citing  figures  issued  by  the  Bu- 
reau of  Justice  Statistics  (BJS)  a 
preliminary  report  by  the  Stop  Prisoner 
Rape  (SPR)  initiative  shows  that  Texas 
has  five  of  the  nation’s  ten  worst  prisons 
for  reported  sexual  violence.  [SPR  has 
changed  its  name  and  is  now  known  as 
Just  Detention  International.]  During  the 
twelve  months  preceding  they  report  these 
five  prisons  had  rates  of  sexual  abuse  that 
ranged  from  9.3  to  almost  16  percent.  The 
national  average  for  the  same  period  was 
4.5  percent. 

Of  the  2.4  million  prisoners  nation- 
wide one  in  five  experiences  some  form  of 
sexual  abuse.  The  Safe  Prisons  Program 
is  designed  to  ensure  that  prisoners  at 
high  risk  for  sexual  assault  and  abuse  are 
housed  in  a manner  that  ensures  their 
safety  yet  still  provides  them  with  the  same 
privileges  as  the  general  population. 

The  root  of  the  problems  in  Texas 
stem  from  a dysfunctional  classification 
system.  On  the  worst  units  factors  such 
as  age,  stature  and  sexual  orientation  are 
not  taken  into  account  when  housing  pris- 
oners together.  This  results  in  vulnerable 
prisoners  being  manipulated  or  violently 
forced  to  have  sex. 

Once  inside  the  system  guards  present 
a two-fold  problem  for  at-risk  prisoners. 
Many  victims  who  wrote  SPR  claim  that 
they  have  told  guards  and  even  ranking  of- 
ficials that  they  were  being  sexually  abused 
by  their  cellmates  but  nothing  was  done. 

One  prisoner,  on  the  Michaels  Unit,  in 
Tennessee  Colony,  said  he  was  manipulated 
into  having  sex  for  two  weeks  before  he  man- 
aged to  get  moved.  SPR  reports  that  most 
of  the  Texas  complaints  reflect  a “code  of 
silence”  in  which  prisoners  are  abused  while 
staff  covers  for  each  other’s  neglect. 

The  study  also  found  that  some 
guards  view  gay  behavior  as  an  invitation 
for  sexual  abuse.  As  one  prisoner  puts  it, 
“I’ve  been  made  to  feel  that  as  an  openly 
gay  male,  I somehow  brought  this  [sexual 
assault]  on  myself.” 

Another  prisoner  who  asked  for  pro- 
tection after  being  raped  was  told,  “You’re 
an  admitted  homosexual  you  can’t  be 
raped.  We’re  denying  you.  You  learn  how 
to  defend  yourself.” 

Sometimes  prisoners  are  sexually 
assaulted  by  the  guards  themselves.  One 
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prisoner  assaulted  by  a guard  said,  “I  have 
been  literally  laughed  at  by  a captain  on  the 
staff  about  the  situation  ...  [and]  the  only 
step  the  administration  has  taken  is  to  place 
this  officer  in  (a  different  part  of  the  unit.) 

On  the  Clements  unit  almost  12  per- 
cent of  prisoners  reported  being  sexually 
abused  by  staff. 

SPR  says  they  receive  many  letters 
from  victims  who  admit  that  they  never 
file  complaints  against  the  guards  or  the 
administration.  Prisoners  said  they  feared 
retaliation,  shame  or  simply  believed  that 
no  one  would  help. 

For  those  prisoners  brave  enough 
to  report  sexual  abuse  and  are  fortunate 
enough  not  to  be  ignored  help  is  usu- 
ally little  more  than  being  placed  in  the 
punitive  conditions  of  administrative 
segregation.  SPR  concludes  that  disregard 
for  prisoner  welfare  causes  many  victims 
to  suffer  in  silence. 

Many  victims  also  suffer  from  Post 
Traumatic  Stress  Disorder  (PTSD), 
anxiety  and  depression.  These  problems 
are  exacerbated  by  the  fact  that  many 
prisoners  were  battling  drug  abuse  and 
other  social  disorders  before  they  came  to 
prison.  Consequently,  many  are  released 
back  into  society  in  worse  condition  than 
when  they  came  in. 

SPR  reports  numerous  letters  from 
prisoners  unsuccessfully  seeking  therapy  for 
trauma  endured  due  to  sexual  assaults. 

“I’ve  tried  to  receive  help  from  the 
Psychiatric  Department  for  my  depression 
and  stress.  But  they  won’t  help  me,”  says 
a victim  on  the  Estelle  Unit. 

“I’ve  been  trying  to  get  counseling 
here  on  my  prison  unit  but  have  not  got- 
ten any  responses  from  the  mental  health 
staff,”  says  a Coffield  Unit  victim. 

One  prisoner  who  eventually  received 
counseling  was  told  by  that  counselor, 
“This  is  a prison,  stuff  like  that  happens 
here.” 

The  letters  of  victims  to  SPR  is 
backed  up  by  numbers  reported  in  a 2007 
survey  conducted  by  the  U.S.  Bureau  of 
Justice  Statistics.  SPR  concludes  that 
TDCJ  has  created  a “vicious  circle”  of 
abuse  by  allowing  sex  abuse  victims  to 
suffer  in  silence  while  their  attackers  thrive 
with  impunity.  See:  Stop  Prisoner  Rape 
Texas  Update.  March  2008.  FJ 


LEARN  TO 
PROTECT 
YOUR 
RIGHTS 


YOU  HAVE  A RIGHT  TO 

• Adequate  medical  care 

• Protection  from  assault 

• Humane  living  conditions 

• Safety  from  officer  abuse 

Learn  how  to  defend  your 
basic  human  rights  with 
the  comprehensive  litiga- 
tion guide,  Protecting  Your 
Health  and  Safety,  written 
specifically  for  prisoners  who 
are  unable  to  receive  help 
from  a lawyer. 

Written  by  Robert  E.  Toone 
A Project  of  the  Southern 
Poverty  Law  Center 

COST  $10 

(includes  shipping/handling) 

ORDER  A COPY 

Send  a check 
or  money  order  to: 

Prison  Legal  News 
2400  NW  80th  Street  #148 
Seattle,  WA  98117 
(206)  246-1022 

Be  sure  to  include  your  name , 
identification  number  (if  any),  and 
mailing  address.  We  also  accept 
VISA  and  Mastercard.  If  using  a 
credit  card,  please  include  the 
type  of  card  (VISA  or  Mastercard), 
card  number ; and  expiration  date. 

This  book  does  not  deal  with  legal 
defense  against  criminal  charges  or  chal- 
lenges to  convictions  that  are  on  appeal. 
Edition  last  revised  in  2002. 


33 


December  2008 


$2.75  Million  Settlement  in  New  York  Prisoner’s  Loss  of  Sight  Claim 


The  New  York  State  Department 
of  Correctional  Services  has 
agreed  to  pay  $2.75  million  to  a prisoner 
who  lost  her  eyesight  due  to  deficient 
medical  care  by  prison  doctors. 

The  July  2007  settlement  came  in  the 
civil  rights  action  filed  by  prisoner  Virginia 
Davis,  who  was  born  with  hydrocephaly, 
which  required  having  a shunt  surgically 
implanted  into  her  cranium  as  an  infant  to 
drain  excess  cerebrospinal  fluid  to  prevent 
fluid  build-up  that  could  cause  permanent 
damage. 

While  at  Albion  Correctional  Facility 
in  December  1999,  Davis  began  com- 
plaining of  persistent  painful  headaches. 
Prison  doctors  concluded  she  was  suffer- 
ing migraine  headaches  and  they  consisted 
in  that  diagnosis  despite  the  fact  that 
anti-migraine  headache  medication  was 
having  no  effect. 

In  October  2000,  Davis  began  expe- 
riencing nausea  and  dizziness  with  the 
headaches.  By  December,  she  was  com- 
plaining of  blurred  vision.  Headaches 
and  blurred  vision  are  symptoms  of  shunt 
failure  or  malfunction  in  persons  with 
hydrocephaly.  Despite  repeatedly  telling 
prison  doctors  of  her  condition  and  re- 
questing they  check  for  shunt  failure,  it 
was  not  until  a year  after  the  initial  onset 
of  symptoms  that  prison  doctors  asked  for 
an  examination  by  a neurologist. 

Rather  than  request  an  emergency 
consultation  on  December  15,  a normal 
consult  was  requested,  which  did  not  oc- 
cur until  January  8, 2001 . The  neurologist 
requested  an  examination  by  an  ophthal- 
mologist. That  exam  occurred  on  January 
18,  resulting  in  a diagnosis  of  papilledema 
(swelling  of  an  optic  disc),  which  is  symp- 
tomatic of  increased  intercranial  pressure 
and  shunt  failure. 

That  diagnosis  resulted  in  Davis  being 
admitted  to  Strung  Memorial  Hospital, 
where  she  was  examined  by  several  doc- 
tors. The  most  effective  way  to  diagnose 
shunt  failure  of  malfunction  is  to  do  a 
series  of  x-rays  called  a “shunt  series.” 
To  check  the  level  of  cerebrospinal  fluid 
in  an  individual  with  hydrocephaly  is  to 
do  a spinal  tap. 

Without  taking  any  of  these  steps, 
Davis  was  released  from  the  hospital  on 
January  20.  Between  then  and  April  19, 
Davis  continued  to  request  attention  to 
address  her  decreased  visual  acuity  and 
headaches.  During  that  period,  prison 
doctors  took  no  action  and  minimized 


Davis’s  symptoms,  questioning  their 
legitimacy. 

Finally,  on  April  19,  Davis  was  di- 
agnosed at  Strung  Memorial  with  shunt 
failure.  The  next  day,  she  received  surgery 
to  replace  the  shunt.  By  then,  Davis  was 
legally  blind,  only  able  to  see  shadows. 


The  insurance  company  for  Colo- 
rado’s Park  County  Jail  has 
agreed  to  settle  a former  prisoner’s  medi- 
cal neglect  lawsuit  for  $1.5  million.  The 
suit  was  brought  by  Moises  Carranza- 
Reyes,  who  was  held  in  the  jail  for  an 
immigration  violation. 

Carranza-Reyes  was  arrested  on 
March  1,  2003,  while  en  route  to  Chicago 
to  work  with  his  father.  He,  and  several 
others,  were  arrested  after  their  truck  was 
stopped  because  they  were  illegally  in  the 
United  States. 

They  were  all  taken  to  the  Park  Coun- 
ty Jail.  After  booking,  Carranza-Reyes,  a 
former  Mexico  City  police  sergeant,  was 
crammed  into  a jail  pod  with  60  other 
prisoners.  The  pod,  which  was  designed 
to  hold  18  people,  was  being  overfilled  to 
make  money  in  a leasing  space  scheme  to 
house  state  and  federal  prisoners. 

“Park  County  Jail  attempted  to  boost 
its  net  revenues  by  cutting  basic  human 
essentials,  such  as  medical  care,  heat, 
clean  laundry,  and  clean  housing,”  said 
Carranza-Reyes’s  lawyer  [and  PLN  board 
member],  Bill  Trine,  in  2005.  “As  a result 
of  prison  profiteering,  we’re  seeing  human 
rights  abuses  that  we’d  never  expect  to  see 
in  this  country.” 

For  clothing,  Carranza-Reyes  was 
issued  a “foul-smelling,”  dirty  uniform. 
He  was  forced  to  sleep  on  the  floor  on  a 
soiled  mattress  between  two  prisoners  that 
were  so  sick  he  had  to  feed  them.  Soon 
thereafter,  Carranza-Reyes  developed 
strep  throat. 

Four  days  after  complaining  of  aches 
and  chills,  he  was  taken  to  the  Denver 
Health  Medical  Center.  By  then,  he  had 
pneumonia  and  his  legs  were  black  with 
gangrene.  He  was  given  a two-percent 
chance  of  survival  by  doctors  after  he 


Her  complaint  alleged  federal  and  state 
law  claims.  As  stated  above,  the  state 
settled  the  matter  for  $2.75  million.  Davis 
was  represented  by  attorney  Alexander 
A.  Reinert.  See:  Davis  v.  Cole-Hoover, 
USDC,  W.D.N.Y.,  Case  No:  03  Civ. 
550.  PJ 


suffered  a heart  attack  and  went  into  a 
coma. 

To  save  his  life,  doctors  had  to  am- 
putate his  gangrenous  left  leg  and  remove 
part  of  a lung.  His  lawsuit  claimed  his 
medical  condition  was  caused  by  the  jail’s 
“inhumane  conditions.” 

On  December  18,  2007,  Carranza- 
Reyes  settled  his  lawsuit  for  $1.5  million 
with  Park  County.  Previous  to  that  settle- 
ment, he  had  settled  for  an  undisclosed 
amount  with  the  jail’s  physician  medical 
director.  Under  the  settlement,  neither 
party  may  discuss  the  case. 

The  silence  clause  may  be  the  result  of 
the  political  uproar  that  has  surrounded 
the  case.  An  outcry  occurred  as  a result  of 
Carranza-Reyes’s  lawsuit.  Many  people 
are  upset  that  an  illegal  immigrant  would 
not  only  expect  to  receive  free  medical 
care,  but  now  receives  a large  settlement 
for  damages  caused  by  the  horrendous 
confinement  conditions  and  lack  of  medi- 
cal care  he  was  subjected  to. 

“I  am  truly  sorry  Moises  Carranza- 
Reyes  has  lost  his  leg,”  a Denver  man 
wrote  in  a letter  to  the  Rocky  Mountain 
News  in  2005.  “But  if  he  had  not  been  in 
this  country  illegally,  he  would  still  have 
his  leg.”  That  seems  to  miss  the  point  that 
if  Park  County  had  not  been  cramming 
prisoners  into  spaces  designed  for  fewer 
than  it  was  housing  to  achieve  increased 
revenues,  the  odds  of  prisoners  becoming 
deathly  ill  would  be  less  likely.  Likewise  if 
the  jail  were  to  meet  its  legal  obligation 
to  house  prisoners  in  sanitary  conditions 
and  provide  timely  medical  care  when 
needed.  See:  Carranza-Reyes  v.  Park 
County,  Colorado  USDC,  D.  Colo,  Case 
No:  05-CV-00377.  P* 

Additional  source:  Rocky  Mountain  News 
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New  Jersey  Fires  52  Prison  Guards  in  2007 


Guards  in  New  Jersey  prisons  have 
been  found  guilty  of  everything 
from  smuggling  drugs  and  cell  phones  to 
simply  failing  to  show  up  for  work.  From 
2005  to  2007,  the  New  Jersey  Department 
of  Corrections  (DOC)  had  to  fire  154  of 
its  guards;  52  were  fired  in  2007  alone. 

“The  department  is  very  meticulous 
in  policing  itself,”  said  DOC  spokeswom- 
an Deirdre  Fedkenheuer.  “It’s  important 
to  note  that  incidents  are  not  ignored  and 
we  deal  with  them  swiftly  and  as  efficiently 
as  possible.” 

Those  “incidents”  included  two  DOC 
employees  who  were  terminated  once  they 
became  the  subject  of  criminal  investiga- 
tions. DOC  guard  Michael  Bruinton  was 
fired  after  being  charged  in  Dec.  2007  with 
smuggling  drugs,  cell  phones  and  Ipods  to 
Blood  street  gang  members  and  members 
of  the  Lucchese  crime  family  at  the  East 
Jersey  State  Prison.  He  is  accused  of  ac- 
cepting $500  for  each  delivery. 

Higher  up  on  the  DOC  ladder,  Gerald 
Kennedy  was  the  assistant  director  over  the 
prison  system’s  capital  construction  unit 
until  it  was  discovered  that  he  was  steering 


by  Gary  Hunter 

contracts  to  companies  that  had  been  cre- 
ated by  him  and  his  friends.  Kennedy  and 
his  cronies  accumulated  contracts  worth 
$678,000  before  the  scheme  was  uncov- 
ered. He  was  arrested  on  April  3, 2008  and 
charged  with  official  misconduct,  bribery, 
money  laundering,  theft  by  deception, 
contract  fraud  and  conspiracy. 

In  other  incidents,  at  least  two  DOC 
guards  were  fired  for  abusing  their  positions. 
Others  were  found  guilty  of  housing  known 
enemy  prisoners  in  the  same  cell,  with  di- 
sastrous results.  Some  lost  their  handcuffs; 
others  lost  batons.  One  guard  gave  a pris- 
oner access  to  a razor  blade.  Another  guard, 
who  did  not  possess  a valid  firearms  card, 
was  issued  a weapon  with  ammunition. 

Union  officials  said  they  were  not 
alarmed  at  the  number  of  guards  that  have 
been  terminated  for  misconduct. 

“Given  the  size  of  our  department 
and  the  number  of  people  it  employs,  those 
numbers ...  are  very  low,”  stated  Scott  Derby, 
president  of  the  New  Jersey  Law  Enforce- 
ment Commanding  Officers  Association. 

“They  find  cell  phones,  weapons  or 
drugs  daily,”  observed  Steve  Brzdek,  presi- 


dent of  the  New  Jersey  Law  Enforcement 
Supervisors  Association.  “Realistically, 
there  are  only  two  ways  for  contraband  to 
get  into  prisons:  It’s  either  through  visits 
or  it’s  through  the  staff.  ...  It’s  time  for  in- 
ternal affairs  to  weed  out  the  bad  apples.” 
DOC  officials  were  tight-lipped  about  the 
firings,  but  did  release  details  of  the  781  staff 
disciplinary  charges  issued  in  2007.  Some 
involved  guards  who  assaulted  prisoners.  In 
one  case,  the  wrong  prisoner  was  sent  to  a 
court  hearing.  In  another,  a guard  was  sanc- 
tioned after  wrecking  a state-owned  vehicle 
while  transporting  a prisoner,  then  failing  to 
report  that  the  prisoner  had  been  injured. 

A more  recent  case  involves  DOC 
guard  James  Gallichio,  who  was  charged 
in  March  2008  with  official  misconduct 
and  sexual  assault  for  having  an  intimate 
relationship  with  a female  prisoner. 

No  comparison  was  made  between  the 
New  Jersey  DOC’s  misconduct  statistics 
and  those  in  prison  systems  elsewhere. 
However,  Derby  candidly  observed  that  the 
DOC  “could  always  improve.”  Indeed.  P 

Source:  Newark  Star-Ledger 


EXPERIENCED,  SUCCESSFUL,  AGGRESSIVE 

LAW  OFFICES  OF 
WILLIAM  L.  SCHMIDT 
ATTORNEY  AT  LAW 

California  Lifer  Parole  Hearing  Representation 

ACCEPTING  SELECT  CLIENTS  WITH  THE  WILL,  DRIVE,  RESOURCES,  AND 
DESIRE  TO  ACHIEVE  A PAROLE  DATE,  NO  MATTER  WHAT  STANDARDS  THE 
BPH  SETS  OR  HOW  HIGH  THE  GOVERNOR  SETS  THE  BAR,  WE  CAN  HELP 

Over  500  hearings  gives  us  the  EXPERIENCE  to  guide  you  to  the  earliest  possible 
parole  date.  We  have  worked  with  hundreds  of  inmates  providing  the  legal  support 
necessary  to  get  through  the  BPH  hearing  process  and,  if  required,  through  the  Fed- 
eral/State Courts  via  writs  of  habeas  corpus. 

We  have  a track  record  statewide  of  successful  results.  Many  published  and  unpublished 
cases  in  the  Lifer/Parole  area  of  the  law.  Setting  new  standards  daily.  We  can  represent 
you  from  the  parole  hearing,  through  the  Federal  9th  Circuit  Court  of  Appeals. 

791  Price  Street,  #170,  Pismo  Beach,  CA  93449  ph  805.556.0844 
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GEO  Group  Consultant  Civilly  Charged  With  Insider  Trading 


The  Securities  and  Exchange  Com- 
mission (SEC)  has  filed  a civil 
action  that  alleges  a consultant  for  private 
prisoner  operator  the  GEO  Group  used 
information  obtained  through  his  con- 
tracts to  engage  in  insider  trading. 

Zachariah  P.  Zachariah,  a prominent 
cardiologist  and  Republican  fund  raiser 
from  Broward  County,  Florida,  has  been 
a long  time  friend  of  GEO’s  chairman 
and  chief  executive  officer,  George  Zoley. 
That  contact  no  doubt  led  to  Zachriah 
obtaining  consulting  contracts  with  Geo 
through  his  two  companies,  the  Zachariah 
Consulting  Group,  Inc.,  and  ZPZ,  Inc. 
Zechariah  also  leased  a private  airplane  in 
which  he  had  a beneficial  interest  to  GEO 
for  charter  flights. 

In  addition  to  those  inside  contacts, 
Zachariah’s  son,  Reggie,  was  employed 
as  a financial  analyst  for  GEO’s  merg- 
ers and  acquisitions  group.  It  is  through 
these  sources  that  Zachariah  learned  that 
GEO  was  about  to  acquire  Correctional 
Services  Corp.,  (CSC)  a Florida  company 
involved  in  the  prison  industry. 

On  May  11,  2005,  Zachariah  spoke 
to  Reggie  via  telephone.  The  next  day, 
Zachariah  purchased  3,500  shares  of 
CSC  stock  for  about  $9,700.  He  bought 
another  2,300  shares  for  approximately 
$6,000  on  May  16.  The  best  information, 
however,  seemed  to  come  from  Zoley  dur- 
ing a conversation  on  May  18,  which  was 
the  same  day  GEO  agreed  to  increase  its 
offer  price  for  CSC. 

The  next  day,  Zachariah  bought 
20,200  shares  of  CSC  stock  for  around 
$56,000.  Another  5,000  shares  worth 
about  $13,000,  was  bought  between  May 
24  and  27.  During  the  month  of  June, 
Zachariah  purchased  another  41,000 
CSC  shares  for  approximately  $109,000. 
On  June  15  and  30  his  buying  comprised 
78  and  64  percent,  respectively  of  CSC’s 
share  volume  for  the  day.  Days  after  a trip 
to  the  Bahamas  with  Reggie,  Zachariah 
bought  another  5,150  shares  for  around 
$14,500.  That  trip  came  days  after  Reggie 
was  involved  in  GEO  securing  financing 
for  the  CSC  purchase. 

Zachariah  informed  his  brother, 
Mammen  Zachariah,  and  friend,  Sheldon 
Nassberg,  about  the  CSC  deal.  Mammen 
bought  approximately  $162,000  worth 
of  CSC  stock  in  a three  day  period;  he 
borrowed  $30,000  of  that  from  Zacha- 
riah. Nassberg  purchased  approximately 
$32,000  of  CSC  stock  in  July  2005. 


On  July  14,  2005,  GEO  publicly  an- 
nounced it  was  acquiring  Correctional  for 
$62  million  in  cash,  or  $6  per  share.  After 
the  announcement,  Zachariah,  Mammen, 
and  Nassberg  sold  their  Correctional 
stock  for  profits  of  $232,000,  $132,000, 
and  $25,000,  respectively.  The  SEC’s  suit 
seeks  the  profits  to  be  turned  over,  civil 
fines  imposed,  and  a permanent  ban  upon 
Zachariah  serving  as  an  officer  or  director 


An  Illinois  federal  jury  awarded 
$4.45  million  to  the  mother  of 
a prisoner  who  died  at  the  Cook  County 
Jail.  The  verdict  sent  a strong  message 
that  ignoring  prisoners’  serious  medical 
conditions  would  not  be  tolerated. 

Six  days  after  he  was  arrested  on 
April  23,  2004  for  possessing  a controlled 
substance,  prisoner  Norman  L.  Smith, 
Jr.,  32,  died  at  the  Cook  County  Jail  of 
meningitis.  He  had  complained  of  flu-like 
symptoms  upon  screening  by  medical 
personnel  during  the  booking  process, 
but  was  cleared  for  placement  in  general 
population  anyway. 

By  April  26,  Smith’s  condition  had  de- 
teriorated. His  requests  to  receive  medical 
attention  or  be  seen  by  a doctor  were  dis- 
missed, because  the  guards  thought  he  was 
only  “dopesick.”  On  the  morning  of  April 
27,  Smith  was  “obviously  in  serious  need 
of  urgent  medical  attention,”  according  to 
a subsequent  civil  rights  complaint  filed  by 
his  family.  At  that  time  he  was  repeatedly 
vomiting  green  liquid  and  could  not  eat. 

Regardless,  Smith’s  pleas  that  he  felt 
he  would  “die  soon”  were  ignored.  In  fact, 
guards  refused  to  let  him  to  make  written 
requests  for  medical  attention.  When  a 
request  was  allowed,  it  was  refused  by 
medical  personnel.  “As  Norman’s  health 
continued  to  deteriorate,  he  was  not 
able  to  move  and  was  forced  to  lie  on 
the  concrete  floor  in  his  own  vomit,”  the 
complaint  stated. 

An  April  28  medical  request,  filed  by 
another  prisoner,  said  Smith  was  having 
chest  pains,  fever  and  vomiting,  and  that 
he  had  been  ill  for  two  weeks.  The  request 
was  ignored.  On  April  30,  one  of  Smith’s 
tier  mates  woke  up  at  4:00  a.m.  to  find  him 
having  convulsions. 


of  any  publicly  traded  company. 

The  suit  alleges  similar  acts  of  insider 
trading  of  IVAX.  Corp.,  which  Zachariah 
was  a director  of  at  the  time  it  was  subject 
to  acquisition  by  Teva  Pharmaceuticals, 
Inc.  In  that  situation,  Zachariah  and 
Mammen  collectively  profited  $150,000 
by  insider  trading.  See:  Securities  and  Ex- 
change Commission  v.  Zachariah,  USDC, 
S.D.  Fla.,  No:  08-60698-civ. 


A guard  contacted  Sergeant  Monczyns- 
ki,  who  waited  half  an  hour  before  checking 
on  Smith.  It  was  another  half  hour  until  a 
jail  paramedic  arrived.  After  taking  Smith’s 
pulse,  the  paramedic  casually  walked  to  the 
tier  office  to  get  Smith’s  identification.  That 
task  also  took  a half  hour.  When  Smith’s  tier 
mates  yelled,  “This  man’s  real  sick  in  here, 
he  needs  help,”  the  paramedic  responded, 
“He’s  going  to  have  to  wait.” 

By  the  time  additional  paramedics  ar- 
rived, Smith  was  barely  breathing;  one  of  his 
eyes  was  shut  and  the  other  was  open  and 
rolled  to  the  back  of  his  head.  The  paramed- 
ics, with  a gurney  on  wheels,  stopped  about 
one  hundred  feet  short  of  Smith.  They  just 
stood  there  at  the  top  of  the  stairs. 

When  asked  why  they  were  waiting, 
the  paramedics  responded  they  didn’t  have 
the  manpower  to  lift  Smith  up  the  steps. 
Three  of  Smith’s  tier  mates  then  lifted  him 
and  moved  him  to  the  gurney,  which  the 
paramedics  slowly  wheeled  out.  Shortly 
thereafter  Smith  died  of  meningitis,  a 
readily  treatable  condition. 

On  December  13, 2007,  a federal  jury 
awarded  Smith’s  mother  $3  million  against 
Cook  County,  $1  million  against  the  sher- 
iff’s office,  and  $150,000  each  against  jail 
guards  Jesus  Facundo,  Alex  Sanchez  and 
Terrance  Toomey.  U.S.  District  Court 
Judge  Ruben  Castillo  told  the  jurors,  “By 
this  verdict  you  intend  to  send  a serious 
message  that  things  need  to  change  at  the 
Cook  County  Jail.” 

Judge  Castillo  also  criticized  jail 
officials.  “I’ve  made  my  record  how  I at- 
tempted to  settle  this  case  and  could  have 
settled  this  case  for  less  than  this  verdict,” 
he  said  after  dismissing  the  jury.  “And  now 
it  is  up  to  taxpayers  of  Cook  County  to 
foot  a bill  that  was  totally  unnecessary  in 
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this  case.  That’s  all  I’m  going  to  say.”  costs  was  hotly  disputed  by  the  parties,  jury  verdict  is  pending.  See:  Thomas  ex 
The  court  granted  a post-trial  motion  but  following  a lengthy  analysis  by  Judge  rel.  Smith  v.  Sheahan,  556  F.Supp.2d  861 
for  remittitur  and  reduced  the  damage  Castillo  an  agreed  statement  for  $598,825  (N.D.I11.,  2008).  P 

award  from  $4,450,000  to  $4,150,000.  The  in  fees  and  $22,839.80  in  costs  was  filed 

amount  of  the  plaintiff’s  attorney  fees  and  for  the  court’s  approval.  An  appeal  of  the  Additional  source:  Chicago  Sun  Times 

U.S.  Supreme  Court  Upholds  Use  of  Lethal  Injection 


On  April  16, 2008,  the  U.S.  Supreme 
Court  held  that  Kentucky’s  lethal 
injection  protocol  does  not  violate  the 
Eighth  Amendment’s  prohibition  against 
“cruel  and  unusual  punishment.” 

Kentucky  state  prisoners  Ralph  Baze 
and  Thomas  Bowling  were  each  convicted 
of  double  homicides  and  sentenced  to 
death.  Following  the  affirmance  of  their 
convictions  and  sentences  through  direct 
and  collateral  appeals,  Baze  and  Bowling 
sued  officials  with  the  Kentucky  Depart- 
ment of  Corrections,  seeking  to  have  the 
state’s  lethal  injection  protocol  declared 
unconstitutional. 

Kentucky,  like  30  other  states,  uses 
three  drugs  in  its  execution  protocol.  The 
first  drug,  sodium  thiopental,  is  a fast-act- 
ing sedative  that  induces  a deep,  coma-like 
unconsciousness.  The  second  drug,  pan- 


by  Brandon  Sample 

curonium  bromide,  is  a paralytic  agent  that 
inhibits  all  muscular-skeletal  movements 
and  stops  respiration.  Potassium  chloride, 
the  third  drug,  interferes  with  the  electrical 
signals  that  cause  contractions  of  the  heart, 
inducing  cardiac  arrest.  If  the  first  drug  is 
administered  properly  the  prisoner  does 
not  experience  any  pain  associated  with 
the  paralysis  or  cardiac  arrest  caused  by 
the  second  and  third  drugs. 

Baze  and  Bowling  alleged  that  Ken- 
tucky’s protocol  for  administering  the  first 
drug  created  an  “unnecessary  risk”  of  pain 
in  violation  of  the  Eighth  Amendment 
because  the  execution  procedures  failed  to 
ensure  the  prisoner  was  unconscious  prior 
to  injecting  the  second  and  third  drugs. 
The  state  trial  court  disagreed,  finding 
minimal  risk  that  the  first  drug  would  be 
administered  improperly.  The  Kentucky 


Supreme  Court  affirmed. 

In  a plurality  opinion,  the  U.S.  Supreme 
Court  upheld  the  lower  court’s  decision. 
Noting  that  it  had  yet  to  invalidate  a means 
of  execution  - whether  by  hanging,  electro- 
cution, gas  chamber  or  firing  squad  - the 
Court  held  that  Baze  and  Bowling  had  failed 
to  show  that  “the  risk  of  an  inadequate  dose 
of  the  first  drug  is  substantial.”  See:  Baze  v. 
Rees,  128  S.Ct.  1520  (2008). 

Executions  nationwide  had  been 
placed  on  hold  pending  the  Court’s  rul- 
ing. The  state  of  Georgia  wasted  no  time 
in  cranking  up  its  machinery  of  death; 
Georgia  officials  executed  William  Earl 
Lynd  on  May  6,  2008,  just  three  weeks 
after  the  Supreme  Court  upheld  the  lethal 
injection  protocol  in  Baze.  PI 

Additional  source:  Washington  Post 


Do  you  have  diabetes?  Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult.  Order  your  FREE  copy  of  Prisoner  Diabetes  Handbook:  A Guide  to 
Managing  Diabetes  — for  Prisoners,  by  Prisoners. 


This  handbook,  written  by  prisoners,  will  explain: 

• Facts  about  diabetes 

• How  to  help  yourself  when  you  have  diabetes 

• Complications  of  diabetes 

• The  medical  treatment  you  need  to  manage  your  health 

ulAJUvev\  a is  serious  Aw\d  ^boivf 

Uts  disease,  s4*-f-P  4 o be.  o ^ 4ke>  4oes.  T 

^44e.y\4  —JAMES,  A PRISONER  LIVING  WITH  DIABETES 


Order  your  FREE  copy  and  start  managing 
your  diabetes  and  your  health.  Quantity  is  limited, 
so  order  today. 


Handbook  made  possible  by  the 
Southern  Poverty  Law  Center 


ORDER  FORM 

Fill  out  the  information  below, 
and  send  this  order  form  to: 

Prison  Legal  News 
2400  NW  80th  St.  #148 
Seattle,  WA  98117 
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Helping  Ex-Prisoners  Find  Jobs  Has  Become 
Important  to  the  Government,  Finally 

by  Derick  Limberg 


ing  worker  shortage  as  baby  boomers  age. 
Experts  suggest  former  prisoners  find 
an  agency  that  focuses  on  hard  to  place 
candidates  and  take  full  advantage  of 
any  and  all  skills  training  offered  by  by 
the  government,  non  profit  groups,  and 
employment  agencies. 

Peter  Cover,  founder  of  America 
Works,  suggests  ex-prisoners  move  quick- 
ly to  land  any  job  available  to  them  right 
out  of  prison  to  avoid  the  allure  of  the 
criminal  world.  America  Works  is  a na- 
tionwide employment  agency  specializing 
in  hard  to  place  candidates.  Check  out 
the  America  Works  website  for  a listing 
of  locations.  Other  websites  that  may  be 
helpful  to  ex-cons  and  those  soon  to  be 
released  includes:  The  Sentencing  Project, 
The  Legal  Action  center,  and  The  Prison- 


Exonerated  Florida  Man  Receives 
$1.25  Million 


Florida  Gov.  Charlie  Crist  signed 
an  executive  order  on  May  6, 
2008,  that  awards  Alan  Crotzer  $ 1 .25  mil- 
lion for  the  24  years  he  spent  in  prison  for 
a rape  and  kidnapping  conviction  he  did 
not  commit.  Crotzer  was  released  in  2006 
after  DNA  evidence  exonerated  him. 

The  order  provides  a $250,000  lump 
sum  award.  Crotzer  will  then  receive 
monthly  payments  of  $6,700  for  the  next 
20  years.  He  will  also  receive  a 4-year  col- 
lege tuition  scholarship.  Corotzer  plans  to 
major  in  social  sciences. 

“Freedom  is  priceless...  money  can 
never  ever  replace  freedom  in  any  way  in 


Oregon  Guards  Wrongly  Fired  Win  $1,000,000 


ers  Reentry  Project. 

The  economic  downturn  is  expected 
to  make  it  even  more  difficult  for  newly 
released  prisoners  to  get  jobs  as  an  expand- 
ing pool  of  unemployed  workers  gives 
employers  a bigger  selection  of  workers 
to  choose  from.  One  aspect  of  ex  prisoner 
employment  that  has  not  been  explored 
by  either  academics  or  researchers  is  the 
impact  of  illegal  immigrant  employment 
and  ex  prisoner  reentry  to  the  extent  both 
groups  of  workers  are  competing,  in  many 
cases,  for  the  same  low  skill  jobs.  The  fact 
that  many  employers  often  prefer  to  hire 
undocumented  alien  workers,  which  is  a 
federal  crime,  before  they  hire  former  pris- 
oners, is  an  underexplored  topic. 

Sources:  MSNBC.com 


the  world,  so  my  freedom  is  everything 
and  money  is  just  a tool  to  rebuild  my 
life,”  said  Cortzer.  “It’s  a good  feeling  for 
me  because  I know  that  I’m  giving  hope 
and  not  only  to  the  inmates,  but  also  the 
families  to  see  me  because  God  did  bless 
me.  He’s  been  working  with  me  continu- 
ously to  do  so  and  it  gives  them  hope,  and 
that’s  a good  thing  because  in  (prison)  you 
have  nothing.” 

Crotzer  said  he  is  going  to  continue 
advocating  for  people  who  may  be  in 
similar  situations  as  himself.  FI 

Sources:  Tampa  Bays  10;  Miami  Herald 


The  federal  government  and  some 
cities  are  making  an  effort  to 
help  ex-cons  receive  job  training  and  get 
hired.  Besides  tax  incentives,  some  com- 
panies are  making  a concerted  effort  to 
hire  disadvantaged  people  which  includes 
ex-convicts. 

A tax  break  of  $2,400  is  given  by  the 
federal  government  to  employers  who  hire 
parolees.  In  addition,  the  city  of  Phila- 
delphia recently  announced  a program  in 
which  employers  could  receive  a $10,000 
tax  break  for  each  ex-offender  hired.  “The 
best  anticrime  package  includes  giving 
people  a good  job,”  says  Everett  Gillison, 
Philadelphia’s,  Deputy  for  Public  Safety. 

Representative,  Danny  K.  Davis, 
D-IL,  co-sponsored  the  Second  Chance 
Act,  a bipartisan  bill  signed  into  law  by 
President  Bush  authorizing  $165  million 
annually  to  curb  recidivism,  including 
money  to  train  ex-prisoners  for  jobs.  De- 
partment of  Justice  statistics  show  that 
about  700,000  prisoners  are  released  each 
year  and  around  two-thirds  of  those  are 
expected  to  return  to  prison  within  3 years. 
The  commitment  to  the  Second  Chance 
Act  remains  questionable  because,  as  this 
issue  of  PLN  goes  to  press,  the  govern- 
ment has  yet  to  actually  fund  the  Second 
Chance  Act. 

For  the  most  part,  a company  can 
legally  reject  an  application  if  the  person 
applying  has  been  incarcerated.  Accord- 
ing to  Dianna  Johnson,  of  the  Equal 
Employment  Opportunity  Commission, 
there  are  generally  few,  if  any,  protections 
for  ex-felons. 

Companies  such  as  Empowercom,  a 
Denver  telecommunication  company,  go 
out  of  their  way  to  hire  disadvantaged 
people.  Terri  Jackson,  Empowercom’s 
founder,  says  hiring  ex-cons  has  paid  off 
for  the  company.  “They  are  often  highly 
motivated  and  many  have  usable  job  skills 
that  are  desirable  for  an  employer,”  says 
Jackson. 

Chris  Uggen,  a professor  of  sociology 
at  the  University  of  Minnesota,  notes  that 
employers  may  be  forced  to  start  hiring 
former  prisoners  because  of  an  impend- 


Dictionary of  the  Law — Random  House 
Thousands  of  clear  concise  definitions 
See  page  54  for  more  information 


Russell  Rice  and  Larry  Lytle,  both 
career  employees  of  the  Oregon 
state  Department  of  Corrections,  were 
fired  by  Superintendent  Frank  Thomas 
of  the  Santiam  Correctional  Institute 
in  early  2004.  Both  had  long  histories 
of  exemplary  performance.  But  they 
formally  complained  that  Thomas,  who 
was  black,  gave  preferential  treatment  to 
black  guards,  which,  since  they  were  white, 
unfairly  discriminated  against  them.  It 
was  shortly  thereafter  that  Thomas  began 
to  harass  them,  finally  firing  them  both. 


Rice  and  Lytle  filed  civil  actions  in  state 
court. 

The  case  went  to  trial  on  February 
4,  2008,  after  which  the  jury  awarded 
Rice  $350,000  in  economic  damages  and 
$250,000  in  non-economic  damages,  and 
awarded  Lytle  $150,000  in  economic 
damages  and  $250,000  in  non-economic 
damages.  The  Guards  were  represented  by 
Paul  Meadowbrook  and  William  Brandt, 
both  of  Salem  Oregon.  See:  Rice  v.  State 
of  Oregon,  Marion  County  Superior 
Court  No.  04C-19412.  F^ 
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Pennsylvania  Jail  Rebuffs  Calls  for  Independent 
Review  of  Abuse  Claims 


Jails  and  prisons  are  often  located 
in  areas  hidden  from  public  view, 
and  as  a result  often  become  extremely  in- 
sular. Those  who  work  within  such  insular 
cultures  resist  efforts  to  have  their  “dirty 
laundry”  exposed.  Thus,  when  officials 
at  Pennsylvania’s  Washington  County 
Correctional  Facility  resisted  a call  for  an 
independent  review  into  the  jail’s  policies 
and  procedures,  their  resistance  was  only 
natural.  That  does  not,  however,  mean  it 
was  the  correct  reaction. 

Washington  County  Commissioner 
and  prison  board  member  Diane  Irey 
said  the  600  complaints  she  has  received 
over  the  past  12  years  demonstrate  the 
problems  that  exist  behind  the  jail’s 
insular  nature.  Hundreds  of  those  accusa- 
tions involved  sexual  and  physical  abuse 
of  prisoners,  yet  internal  investigations 
found  every  one  of  those  complaints  to 
be  without  merit. 

“It’s  amazing  to  me  that  there’s  never 
an  employee  found  to  be  at  fault  with 
those  investigations,”  Irey  said.  “I  think 
the  public  trust  of  the  way  things  are 
handled  at  the  jail  is  questionable.”  On 
April  16, 2008,  Irey  asked  the  prison  board 
to  explore  how  an  outside  review  of  the 
jail  could  be  conducted. 

While  Irey’s  concern  may  be  admi- 
rable, it  only  came  in  the  face  of  a federal 
investigation  into  former  county  District 
Attorney  John  C.  Pettit.  Over  his  24  years 
in  office,  Pettit,  72,  frequently  used  jail- 


by  David  M.  Reutter 

house  informants  in  criminal  cases.  He  has 
faced  several  lawsuits  for  interfering  with 
the  treatment  of  prisoners;  those  com- 
plaints prompted  Judge  Debbie  O’Dell 
Seneca  to  issue  an  order  in  2007  requiring 
court  approval  before  a prisoner  can  be 
removed  from  the  jail. 

What  concerned  Irey  and  other 
county  officials  was  that  several  jail  em- 
ployees and  prisoners  testified  before  a 
federal  grand  jury  in  March  2008.  The 
grand  jury  is  investigating  allegations  that 
Pettit  solicited  false  testimony,  helped  in- 
formants buy  drugs,  and  accepted  sexual 
favors  from  female  prisoners  in  return 
for  special  privileges  and  leniency  in  their 
criminal  cases. 

When  the  FBI  seized  jail  records  in 
late  2006,  county  officials  became  afraid 
of  what  might  come  to  light.  The  FBI 
contacted  and  questioned  several  county 
employees,  assistant  district  attorneys, 
the  jail  warden  and  a probation  officer. 
Federal  agents  also  searched  Pettit’s  office 
and  seized  evidence  in  November  2007. 
The  investigation  is  ongoing. 

Irey  said  problems  at  the  jail  were 
more  isolated  than  widespread.  She  stated 
that  many  of  the  abuse  complaints  cen- 
tered around  two  or  three  guards,  whom 
she  refused  to  name.  Prior  to  her  recent 
efforts  to  obtain  an  independent  investiga- 
tion, she  said  she  confronted  those  guards 
about  10  years  ago.  “I  let  them  know  that 
I didn’t  believe  that  all  these  complaints 


were  unwarranted,”  she  remarked. 

While  the  complaints  tapered  off  for 
a short  time,  they  continued.  One  of  the 
more  recent  complaints  came  from  a pris- 
oner who  claimed  that  guards  spit  in  his 
food,  threw  cold  water  on  him,  sprayed  him 
with  pepper  spray  and  sexually  assaulted 
him.  The  prisoner  had  to  be  taken  to  a 
hospital  to  have  an  item  extracted  from 
his  body.  A jail  investigation  described  the 
incident  as  a “self-inflicted  injury.” 

“That  one  troubled  me  the  most,”  Irey 
said.  Still,  she  did  not  suggest  an  indepen- 
dent review  of  jail  operations  until  after 
the  federal  investigation  of  Pettit  began. 
Jail  officials,  of  course,  are  resisting  any 
outside  investigation  as  being  unnecessary, 
arguing  the  facility  is  a “flagship  operation” 
that  has  received  perfect  inspection  reviews 
from  state  officials  since  2002.  The  county 
prison  board  deferred  action  until  the  fed- 
eral investigation  of  Pettit  is  concluded. 

Westmoreland  County  Prison  Deputy 
of  Security  Steven  J.  Cmar  said  the  hard- 
est part  of  investigating  fellow  employees 
is  having  the  patience  and  persistence  to 
get  to  the  truth  of  the  matter.  “You  have  to 
want  to  do  it,”  he  said.  Those  who  operate 
in  insular,  secretive  correctional  facilities, 
however,  usually  believe  that  their  dirty 
laundry  is  best  left  unwashed  and  hidden 
from  the  public. 

Sources:  Pittsburgh  Post-Gazette,  Pitts- 
burgh Tribune- Review 


CALIFORNIA  LIFER  NEWSLETTER 

A comprehensive  newsletter 
mailed  every  4-8  weeks.  State  and 
federal  cases,  parole  board  news, 
statistics,  legislation  and  articles 
on  prison,  parole  and  correctional 
issues  of  interest  to  inmates  and  their  families. 

CLN  also  provides  services  such  as  copying 
and  forwarding  federal  and  state  cases,  articles 
and  news  and  materials  available  on  the  Internet. 

SUBSCRIPTION S : Prisoners : $15  (or  60  stamps) 
per  year  (6  issues  minimum).  Free  persons:  $20. 

CLN r Box  687,  Walnut,  CA  91788 


COiWICTMAILllAG.COM 

Taking  Over  The  Internet  ... 

One  Convict  At  A Time! 


An  Internet  Pen  Pal 
Service  Run  by  People 
Who  Have  Been  There 

For  a free  brochure,  send  an  SASE  to: 

CONVICTMAILBAG.COM 

P.  O.  Box  661, 
Redondo  Beach,  CA  90277 


Note:  Please  note  that  all  prior  programs  involving  money,  including  the  Rewards  Program  and  Big  Cosh  Giveaway, 
have  been  cancelled  due  to  complaints  by  prison  officials.  We  cannot,  according  to  these  officials,  give  away  or  offer 
money  to  convicts  for  sending  us  new  customers. 
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$290,000  Award  for  New  York  Prisoner’s  Slip  and  Fall  on  Ice 


On  December  4,  2007,  a New 
York  Court  of  Claims  awarded 
a former  prisoner  $290,000  for  injuries  he 
received  when  he  slipped  and  fell  on  ice  at 
a New  York  state  prison. 

In  January  2001,  Gene  Sullivan  was 
incarcerated  at  Arthur  Kill  Correctional 
Facility  in  Richmond  County,  New  York. 
He  was  walking  from  his  job  at  the  prison’s 
infirmary  to  eat  breakfast  at  the  dining 
hall  when  he  lost  traction  and  began  to 
slide  along  the  outdoor  walkway,  which 
was  lightly  dusted  with  snow  on  top  of 
invisible  ice.  The  walkway  had  not  been 
salted  or  sanded  even  though  the  tempera- 
tures had  caused  thaw/freeze  cycles. 

Although  Sullivan  had  previously  tra- 
versed the  walkway  without  incident  several 


times  that  morning,  he  was  injured  when  he 
slid  off  the  end  of  the  walkway  and  his  left 
foot  sank  into  a hole,  which  caused  him  to 
fall  and  fracture  both  sides  of  the  left  mal- 
leolus, the  ankle’s  bony  protrusion. 

Sullivan  underwent  open  reduction 
and  internal  fixation  using  a metal  plate  and 
screws  followed  by  six  days  of  hospitaliza- 
tion, eight  weeks  in  the  prison’s  infirmary 
and  five  months  of  thrice-weekly  physical 
therapy.  He  later  experienced  spontaneous 
swelling.  He  continues  to  have  occasional 
pain  and  discomfort,  a permanent  limp, 
and  reduced  range  of  motion  that  requires 
him  to  walk  with  a cane.  This  prevents  him 
from  participating  in  sports,  formerly  one 
of  his  favorite  activities. 

The  court  awarded  $ 1 5,000  for  surgery 


to  remove  the  screws  and  plate,  which  were 
no  longer  needed  and  caused  irritation; 
$125,000  for  past  pain  and  suffering;  and 
$150,000  for  future  pain  and  suffering.  The 
judge  reduced  the  total  award  to  $193,333 
by  assigning  1/3  of  the  liability  to  Sullivan 
because  he  believed  Sullivan  had  been  hur- 
rying along  the  walkway,  trying  to  make  it 
to  the  dining  hall  before  it  closed. 

Sullivan  was  represented  by  attorney 
Paul  J.  Campson  of  White  Plains,  New 
York.  A previous  trial  had  established  the 
state’s  liability  for  negligence  for  failing  to 
properly  maintain  the  walkway  in  freezing 
and  thawing  conditions,  which  had  caused 
ice  to  form.  See:  Sullivan  v.  State  of  New 
York,  New  York  Court  of  Claims,  Bing- 
hamton, Case  No.  104667.  FJ 


Strip  Search  Policy  E-mails  Were  Attorney-Client 
Communications,  but  Privilege  Is  Waived 


The  Court  of  Appeals  for  the  Sec- 
ond Circuit  has  granted  a writ 
of  mandamus,  directing  a lower  court  to 
vacate  an  order  compelling  production  of 
communications  protected  by  attorney- 
client  privilege.  The  appellate  court  also 
instructed  the  court  below  to  determine 
whether  the  privilege  was  otherwise 
waived.  On  remand  the  district  court 
first  denied  production  of  the  disputed 
communications,  but  upon  reconsidera- 
tion found  the  attorney-client  privilege 
was  waived. 

In  2004,  a class  action  suit  was  com- 
menced in  a New  York  federal  court  alleging 
that  the  Erie  County  Correctional  Facility 
strip  search  policy  requiring  “an  invasive 
strip  search,  without  regard  to  individual- 
ized suspicion  or  the  offense  alleged  ... 
violates  the  Fourth  Amendment.” 

During  the  discovery  process  the 
County  withheld  production  of  certain 
e-mail  messages  and  other  documents 
as  privileged  attorney-client  commu- 
nications. Plaintiffs  moved  to  compel 
production  of  the  documents.  The  district 
court  conducted  an  in  camera  inspection 
and,  in  January  2006,  ordered  production 
of  ten  withheld  e-mail  messages  which  “re- 
viewed the  law  concerning  strip  searches 
of  detainees,  assessed  the  County’s  current 
search  policy,  recommended  alternative 
policies,  and  monitored  the  implementa- 
tion of  these  policy  changes.” 

The  County  objected,  but  on  April  17, 
2006  the  district  court  applied  “a  ‘clearly 


erroneous’  standard,  overruled  the  ob- 
jections, and  directed  production.”  The 
County  then  sought  a writ  of  mandamus 
from  the  Second  Circuit  directing  the 
district  court  to  vacate  its  order. 

The  Second  Circuit  noted  that  “pre- 
trial discovery  orders  involving  a claim  of 
privilege”  are  generally  unreviewable  on 
interlocutory  appeal,  and  had  previously 
expressed  reluctance  to  circumvent  that 
rule  via  mandamus  in  In  re  WR  Grace  & 
Co.,  984  F.2d  587,  589  (2d  Cir.  1993).  An 
exception  to  this  rule  exists  where  “(A) 
the  petition  raises  an  important  issue  of 
first  impression;  (B)  the  privilege  will  be 
lost  if  review  must  await  final  judgment; 
and  (C)  immediate  resolution  will  avoid 
the  development  of  discovery  practices 
or  doctrine  that  undermine  the  privilege.” 
Chase  Manhattan  Bank,  N.A.  v.  Turner  & 
Newall  PLC,  964  F.2d  159,  163  (2d  Cir. 
1992)  and  In  re  Long  Island  Lighting  Co., 
129  F.3d  268,  270  (2d  Cir.  1997).  Finding 
that  the  county  had  satisfied  all  three 
elements  of  this  test,  the  appellate  court 
proceeded  to  the  merits. 

The  Second  Circuit  rejected  the  lower 
court’s  conclusion  that  the  e-mails  were 
not  privileged  because  they  went  “beyond 
rendering  legal  analysis.”  Rather,  the  ap- 
peals court  held  that  “when  a lawyer  has 
been  asked  to  assess  compliance  with  a 
legal  obligation,  the  lawyer’s  recommen- 
dation of  a policy  that  complies  (or  better 
complies)  with  the  legal  obligation  - or 
that  advocates  and  promotes  compliance, 


or  oversees  implementation  of  compliance 
measures  - is  legal  advice.”  It  then  con- 
cluded “that  each  of  the  disputed  e-mails 
was  sent  for  the  predominant  purpose  of 
soliciting  or  rendering  legal  advice.” 

The  appellate  court  instructed  the 
district  court,  on  remand,  to  determine 
“whether  the  distribution  of  some  of 
the  disputed  e-mail  communications  to 
others  within  the  Erie  County  Sheriff’s 
Department  constituted  a waiver  of  the 
attorney-client  privilege,”  citing  In  re 
Horowitz,  482  F.2d  72,  81-82  (2d  Cir.  1973) 
and  United  States  v.  DeFonte,  441  F.3d  92. 
94-95  (2d  Cir.  2006).  The  lower  court  was 
also  ordered  to  craft  an  order  protecting 
the  confidentiality  of  the  communications 
in  the  interim.  See:  In  re  The  County  of 
Erie,  473  F.3d  413  (2d  Cir.  2007). 

Upon  remand,  after  briefing  by  the 
parties,  the  District  Court  initially  held 
that  the  defendants  had  “adequately 
demonstrated  that  they  have  protected 
the  confidentiality  of  the  ten  disputed  e- 
mail  communications  at  issue  by  limiting 
their  distribution  to  Sheriff’s  Department 
employees  who  had  a need  to  know  the 
information  contained  therein,  and  that 
no  waiver  of  the  attorney-client  privilege 
has  occurred  with  respect  to  those  particu- 
lar communications.”  Consequently,  the 
plaintiff’s  motion  to  compel  production  of 
the  disputed  email  messages  was  denied. 
See:  Pritchard  v.  County  of  Erie,  USDC 
WD  NY,  Case  No.  04-CV-00534C  (June 
12,  2007),  2007  WF  1703832. 
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However,  upon  a motion  for  recon- 
sideration, the  Court  addressed  the  issue 
of  whether  the  defendants  had  waived 
attorney-client  privilege  because  they  had 
placed  “the  facts  discussed  in  the  privi- 
leged communications  at  issue  in  the  case.” 
The  Court  held  that  placing  the  disputed 


e-mails  “at  issue”  in  the  case  constituted 
an  implied  waiver,  and  therefore  granted 
the  plaintiff’s  motion  for  production  of 
the  withheld  e-mails.  See:  Pritchard  v. 
County  of  Erie,  USDC  WD  NY,  Case  No. 
04-CV-00534C  (Oct.  31,  2007),  2007  WL 
3232096. 


Florida  Jail  Supervisors  Investigated  in 
Fraudulent  Overtime  Scheme 


An  investigation  at  Florida’s  West 
Palm  Beach  County  Jail  has  re- 
vealed that  top-ranked  officials  used  their 
positions  to  obtain  fraudulent  overtime 
payments.  What  started  as  an  internal  in- 
vestigation into  a deputy’s  complaint  has 
morphed  into  a criminal  investigation  that 
has  resulted  in  suspensions,  an  arrest  and  the 
specter  of  additional  criminal  charges. 

The  scheme  may  have  been  going 
on  for  several  years,  involving  numerous 
jail  employees.  In  just  the  last  year,  it  is 
estimated  the  cost  to  the  County  was 
$350,000.  “Fifteen  minutes  into  it,  I real- 
ized this  is  criminal,”  said  internal  affairs 
Capt.  Robert  Van  Reeth. 

The  matter  was  turned  over  to  fi- 
nancial crimes  detectives.  The  reason  for 
relinquishing  control  of  the  investigation  to 
an  outside  agency  was  because  statements 
made  during  internal  affairs  investigations 
may  not  be  admissible  in  court. 

As  of  May  2008,  Lt.  Sandra  Nealy, 
Lt.  George  Behar,  Lt.  Darrin  McCray, 
Sgt.  Edy  Velasquez,  Sgt.  Faulton  Kemph, 
Sgt.  John  McCaffrey  and  Sgt.  Kathy  Dent 
had  been  placed  on  administrative  leave. 
They  are  suspected  of  participating  in  an 
organized  scheme  to  defraud,  a second- 
degree  felony,  and  official  misconduct,  a 
third-degree  felony. 

Nealy  was  charged  with  organized 
scheme  to  defraud  on  May  23;  she  was  re- 
leased on  $25,000  bond  and  faces  up  to  life 
in  prison  because  the  crime  involved  the 
use  of  other  people’s  personal  informa- 
tion. The  other  six  suspended  supervisors 
were  expected  to  face  similar  charges, 
while  two  of  their  superior  officers  were 
administratively  disciplined. 

The  scheme  involved  jail  supervisors 
snatching  up  lucrative  overtime  shifts  to 
watch  prisoners  at  hospitals.  They  would 
sign  up  for  the  positions  before  deputies 
(who  normally  take  such  shifts  because 
their  pay  scales  are  lower)  had  the  op- 
portunity to  do  so,  or  they  grabbed  the 
overtime  shifts  to  allow  friends  to  work 
them.  Supervisors  often  earn  twice  the  sal- 
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ary  of  deputies.  The  pay  for  the  overtime 
hospital  shifts  was  at  a rate  of  time-and- 
a-half. 

The  seven  supervisors  implicated  in 
the  scheme  have  each  worked  over  10 
years  for  the  sheriff’s  office,  earning  from 
$70,000  to  $103,000  in  annual  salary. 
The  overtime  pay  was  very  lucrative.  The 
highest  paid  supervisor,  Nealy,  took  in 
more  than  $56,000  in  overtime  in  fiscal 
year  2006-07.  The  lowest  overtime  earner 
in  the  group  pocketed  an  extra  $19,000 
that  year. 

Not  surprisingly,  all  but  one  of  the 
supervisors  under  investigation  (Dent) 
had  prior  disciplinary  records.  Behar’s 
questionable  ethics  became  apparent  when 
he  fabricated  a witness  subpoena  while  in 
the  corrections  academy,  which  earned 
him  a five-day  sus- 
pension. McCray 
had  also  received  a 
five-day  suspension 
- for  striking  and 
repeatedly  slapping 
a prisoner  who  was  a 
double  amputee. 

All  of  the  ac- 
cused supervisors 
except  Velasquez 
reportedly  had  re- 
cords of  bankruptcy, 
foreclosure  or  other 
money-related  prob- 
lems. 

The  fraudulent 
overtime  scheme 
seemed  to  be  well 
known  among  jail 
employees;  authori- 
ties said  that  up  to 
100  other  guards 
could  face  disci- 
pline ranging  from 
reprimands  to  sus- 
pensions. P 
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SELF-HELP  LEGAL  GUIDES 


The  2008  SHLG  book  is  the  original  all  in 
one  postconviction  tool  for  Florida 
prisoners.  SHLG  will  guide  you  on  how  to 
acquire  a belated  appeal,  challenge  counsel 
representation  from  a plea,  trial,  sentencing 
and  appeal  illegality  of  sentences,  prison 
disciplinary  convictions,  advance  newly 
discovered  evidence  claims  and  much  more. 
This  inexpensive  miniature  law  library  taps 
more  than  3,000  Florida  and  Federal 
authorities,  categorizes  over  2,000  ground 
summaries,  outlines  example  factual  claims 
and  memorandums  of  law,  and  addresses 
relevant  statutes,  rules,  and  case  law  to 
overcome  virtually  every  situation  a person 
could  face  in  a Florida  Postconviction 
Proceeding.  The  SHLG  book  has  helped 
thousands  and  is  the  key  to  helping  yourself 
gain  postconviction  relief.  Send  $65.00  to: 
Self-Help  Legal  Guides 
P.O.  Box  64 
Windermere,  FL  34786 
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$25,000  Award  To  South  Carolina  Prisoner 
Injured  Performing  Community  Service 


A South  Carolina  court  entered  an 
award  of  $25,000  to  a prisoner 
who  was  working  community  service  on 
a trash  truck  when  his  foot  was  run  over 
by  a car. 

James  Everette  Ford,  35,  was  a pris- 
oner assigned  to  retrieve  trash  cans,  empty 
them  into  a garbage  truck  and  return  them 
as  a part  of  his  community  service  while 
incarcerated.  As  he  took  a step  away  from 
the  truck  to  return  an  emptied  can  to  the 
curb  one  day,  a motorist  ran  over  his  foot. 


He  received  a compound  fracture  that 
required  surgery  and  resulted  in  a 25% 
permanent  disability  rating.  He  had  diffi- 
culty standing  and  walking  because  of  the 
injury.  Represented  by  attorney  Donald  L. 
“Chuck”  Allen  of  Anderson,  Ford  filed  suit 
in  the  Greenville  Court  of  Common  Pleas 
alleging  that  the  defendant  motorist  failed 
to  exercise  due  care  in  passing  the  truck. 

The  defendant,  who  was  insured  by 
State  farm,  countered  that  the  plaintiff 
stepped  out  in  front  of  her  car  and  she 


was  unable  to  stop.  She  also  disputed  the 
severity  and  permanency  of  his  injuries. 

On  July  19, 2007,  the  jury  deliberated 
for  two  hours  before  returning  a $7,500 
award  in  Ford’s  favor  with  a 50%  finding 
of  comparative  negligence.  The  trial  court 
granted  an  additur  of  $42,500,  increasing 
the  award  to  $50,000,  then  reduced  it  by 
50%  to  $25,000  due  to  the  comparative 
negligence.  See:  Ford  v.  Mansbach,  Green- 
ville County  South  Carolina  Court  of 
Common  Pleas,  No.  2006CP230775.  P 


New  Hampshire  Prisoner’s  ADA  Claim  Survives  Summary  Judgment 


The  First  Circuit  Court  of  Ap- 
peals reversed  a New  Hampshire 
federal  district  court’s  summary  judgment 
order  that  concluded  a prisoner  had  failed 
to  demonstrate  prison  officials  violated 
his  rights  under  Title  II  of  the  Americans 
with  Disabilities  Act  (ADA),  42  U.S.C.  §§ 
12131-12134. 

While  imprisoned  at  the  New  Hamp- 
shire State  Prison  (NHSP),  prisoner 
Matthew  Kiman  began  exhibiting  signs  of 
a disability  in  1997.  He  first  experienced 
numbness  and  pain  in  his  left  leg  and  but- 
tocks, and  met  with  NHSP’s  nurse  and 
physical  therapist  several  times  between 
October  and  December  1997.  On  Decem- 
ber 17,  he  reported  having  weakness  and 
pain  in  his  left  shoulder.  He  was  paroled 
to  serve  a sentence  in  Massachusetts  and 
missed  an  appointment  on  January  8, 1998 
to  see  NHSP’s  doctor. 

While  incarcerated  he  received  several 
medical  orders  that  he  alleged  the  prison 
staff  failed  to  follow,  including  a “front  cuff 
pass”  for  when  handcuffs  were  applied,  a 
lower  bunk  pass,  and  an  order  for  the  use  of 
a shower  chair.  Kiman  further  claimed  that 
he  didn’t  receive  his  prescribed  medication 
when  he  was  supposed  to. 

After  his  release  from  prison,  Kiman 
had  an  April  1998  appointment  with  Dr. 
Jay  Smith,  who  noted  atrophy  in  Kiman’s 
muscles  and  fasciculation  (involuntary 
contractions  and  twitching)  along  both 
sides  of  his  body.  A subsequent  consulta- 
tion with  a neurologist  did  not  reach  a 
conclusive  diagnosis,  but  that  doctor  be- 
lieved Kiman  might  have  a motor  neuron 
disease  or  muscular  dystrophy.  He  was 
eventually  diagnosed  with  amyotrophic 
lateral  sclerosis  (AFS). 

Reviewing  the  district  court’s  grant  of 


summary  judgment  to  the  prison  official 
defendants,  the  First  Circuit  concluded 
“that  the  district  court  failed  to  consider 
admissible  evidence  that  may  - depend- 
ing on  the  resolution  of  the  issues  ... 
establish  genuine  issues  of  material  fact 
on  whether  prison  officials  violated  Title 
II  of  the  ADA.” 

The  defendants  did  not  contest  that 
Kiman  was  a “qualified  individual  with 
a disability.”  They  argued,  instead,  that 
they  had  provided  Kiman  with  reasonable 
modifications  that  he  requested,  except 
where  accommodating  his  requests  would 
have  endangered  prison  security. 

The  First  Circuit  began  by  examining 
three  issues  where  it  agreed  that  no  ADA 
violation  had  occurred.  First,  the  Court 
concurred  that  prison  officials  had  not 
discriminated  against  Kiman  because  of 
his  disability  in  regard  to  his  diagnosis, 
medical  consultations,  physical  therapy  or 
medical  dosages.  Next,  the  failure  to  pro- 
vide him  with  a cane  while  in  “quarantine” 
in  the  Special  Housing  Unit  was  based  on 
valid  security  concerns.  Finally,  Kiman 
did  not  need  a “cell  feed”  pass  to  be  fed  in 
his  cell  rather  than  the  chow  hall. 

The  appellate  court  then  turned  to 
issues  it  felt  required  further  inquiry  by 
the  district  court.  The  first  was  the  prison’s 
failure  to  provide  Kiman’s  medications  to 
him  on  a regular  basis  despite  his  repeated 
requests  to  receive  them.  The  Court  also 
found  there  was  a dispute  as  to  whether  or 
not  guards  allowed  him  to  use  his  shower 
chair.  Kiman  contended  that  rather  than 
allow  him  to  use  the  chair  for  its  intended 
purpose,  guards  would  sit  on  it  while  they 
supervised  his  showers. 

The  third  issue  concerned  the  failure  of 
guards  to  comply  with  Kiman’s  “front  cuff 


pass.”  Prison  officials  argued  that  despite 
guards’  knowledge  that  Kiman  had  such  a 
pass,  “it  was  reasonable  for  them  to  cuff  him 
behind  his  back”  due  to  Kiman’s  failure  to 
have  the  pass  on  him.  This  occurred  on  more 
than  one  occasion,  requiring  the  matter  to 
survive  summary  judgment. 

Finally,  there  was  evidence  in  the  form 
of  Kiman’s  testimony  that  guards  disre- 
garded his  lower  bunk  pass,  requiring  him 
to  climb  in  and  out  of  a top  bunk.  They  also 
required  him  to  live  on  a top  tier.  This  con- 
stituted a dispute  as  to  whether  the  guards 
failed  to  accommodate  Kiman’s  disability. 

While  the  appeals  court  found  these 
four  issues  survived  summary  judgment, 
it  left  several  other  matters  to  the  district 
court  to  resolve.  The  lower  court  was  in- 
structed to  determine  whether  Kiman  had 
to  exhaust  his  administrative  remedies  as  a 
prerequisite  to  suit  under  the  ADA.  Also, 
it  must  be  established  whether  the  ADA 
abrogates  sovereign  immunity.  If  Kiman’s 
ADA  claims  survive  this  analysis,  then  his 
state  law  claims  must  be  considered. 

Accordingly,  the  district  court’s  sum- 
mary judgment  order  was  affirmed  in  part 
and  reversed  in  part.  See:  Kiman  v.  New 
Hampshire  Dept,  of  Corrections,  451  F.3d 
274  (1st  Cir.  2006). 

On  remand,  on  August  1,  2007,  the 
district  court  granted  in  part  and  denied 
in  part  the  defendants’  motion  for  sum- 
mary judgment.  In  regard  to  the  sovereign 
immunity  issue,  the  court  noted  that 
the  “New  Hampshire  Attorney  General 
...  maintains  that  ‘no  Title  II  violation 
has  occurred,’  and  that  (contrary  to  the 
circuit’s  directive  ...)  an  analysis  of  the 
sovereign  immunity  issue  is  therefore  ‘un- 
necessary.’” Deeming  that  defense  to  be 
waived  the  district  court  moved  to  other 
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issues,  and  held  the  defendants  could 
not  be  sued  in  their  individual  capacities 
under  the  ADA.  Thus,  the  only  remaining 
defendant  in  the  suit  would  be  the  New 
Hampshire  DOC. 

In  regard  to  exhaustion  of  admin- 
istrative grievances,  Kiman  had  been 
released  from  prison  before  filing  suit; 
thus,  the  PLRA  provisions  re  exhaus- 
tion did  not  apply.  But  the  court  held 


that  disabled  prisoners  must  put  prison 
officials  on  notice  of  the  alleged  Title  II 
violations  by  filing  a complaint  with  “a 
DOC  official  with  the  authority  to  act  on 
the  request,”  which  would  give  prison  staff 
an  opportunity  to  provide  the  requested 
accommodations.  By  filing  numerous  in- 
mate request  slips  regarding  his  medical 
care,  Kiman  had  provided  such  notice; 
he  was  not  required  to  use  or  exhaust  the 


prison’s  grievance  system. 

Kiman’s  claims  regarding  his  shower 
chair  and  the  denial  of  his  lower  bunk 
pass  were  dismissed  by  the  district  court. 
The  remaining  claims  were  scheduled  to 
go  to  trial  on  March  18,  2008.  The  case 
subsequently  settled  under  a confidential 
settlement  agreement.  See:  Kiman  v.  New 
Hampshire  Dept,  of  Correction,  USDC 
NH,  Case  No.  01-cv-134-JD. 


Ohio  Man  Receives  $600,000  for  Wrongful  Imprisonment 


During  mediation,  a settlement  of 
$600,000  was  reached  between 
Kenneth  Moore  and  the  State  of  Ohio  in 
a claim  of  wrongful  imprisonment.  Moore 
had  sued  Ohio  for  damages  incurred  in  his 
defense  at  trial  and  post-conviction  proceed- 
ings related  to  the  criminal  charges,  damages 
for  the  time  period  he  was  incarcerated. 

After  pleading  guilty  to  charges 
related  to  a 1995  fatal  shooting,  Moore 
was  sentenced  to  prison.  He  received  15 
years  to  life  on  an  aggravated  murder 


charge  and  1 8 months  for  having  weapons 
under  a disability  charge.  Subsequent  to 
sentencing,  Moore  successfully  challenged 
his  conviction  on  grounds  his  attorney  was 
ineffective  in  not  telling  him  about  all  the 
evidence  that  supported  his  defense. 

At  an  August  2004  trial,  a jury  acquit- 
ted Moore.  He  was  released  after  serving 
more  than  nine  years  in  prison,  and  the 
Pike  County  Court  of  Common  Pleas 
certified  in  December  2004  that  Moore 
was  a wrongfully  imprisoned  individual 


under  R.C.  2743.48.  The  state’s  appeal  of 
that  order  failed. 

Moore  then  brought  his  lawsuit  that 
sought  damages  for  the  9.33  years  he  spent 
in  prison,  lost  wages,  and  his  attorney 
fees.  A settlement  was  reached  on  Febru- 
ary 4,  2008.  Moore  was  ably  represented 
by  attorneys  Marie  Moraleja  Hoover,  R. 
Tracy  Hoover,  and  Anthony  A.  Moraleja. 
See:  Moore  v.  State  of  Ohio,  Ohio  Court 
of  Claims,  Franklin  County,  Case  No: 
2006-21 88- WI.  FJ 


Native  American  Reservations  in  Dire  Need  of  Better  Jails, 

Get  Money  to  Build  More 


i 


"n  August  2008,  the  Bureau  of  Indian 
.Affairs  (BIA)  closed  its  jail  in  Pine 
Ridge,  South  Dakota  due  to  deteriorating 
conditions,  saying  the  jail  was  unsafe  for 
prisoners  and  guards  alike.  The  prisoners 
were  temporarily  transferred  to  the  tribal- 
owned  Convicted  Offenders  Facility.  “The 
BIA  deemed  the  old  jail  unsafe  for  human 
occupation  because  of  health  and  safety, 
and  security  issues,”  stated  Joe  Herman, 
Oglola  Sioux  Tribe  Police  Chief. 

U.S.  Senator  John  Thune  said  Native 
American  reservations  in  South  Dakota  and 
other  states  are  facing  an  ever-increasing 
problem  with  their  criminal  justice  systems. 
Thune  has  been  pushing  for  more  money 
for  justice-related  resources  on  reservations; 
he  lobbied  for  an  amendment  to  a spending 
bill  that  would  provide  federal  funds  for  Na- 
tive American  law  enforcement  programs, 
including  detention  centers. 

“It  sounds  like  that  jail  was  just  a train 
wreck  in  terms  of  a facility,”  said  Thune. 
“There  has  been  so  much  neglect  for  such 
a long  time  we  have  detention  facilities  on 
the  reservations  that  are  in  complete  states 
of  despair.”  The  BIA  plans  to  build  a 
temporary  detention  center  at  Pine  Ridge 
while  awaiting  a more  permanent  solu- 
tion. “We  need  to  improve  the  criminal 
justice  system  on  that  reservation  so  that 
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people  have  a basic  level  of  safety  and 
security  that  every  citizen  of  this  country 
deserves,”  Thune  stated. 

Senator  Jon  Kyi,  who  co-sponsored 
Thune’s  spending  bill  amendment,  noted 
a 2008  study  by  the  Dept,  of  the  Interior, 
the  Shubnum  report,  found  that  tribal 
jails  were  overcrowded,  posed  a risk  to 
prisoners  and  staff,  and  were  in  need  of 
substantial  improvements. 

In  July  2008,  the  U.S.  Senate  approved 
$2  billion  for  public  safety,  health  care  and 
water  supply  projects  on  Native  American 
reservations  (S.  2731).  Of  that  funding, 
$680  million  will  go  to  the  BIA  and  U.S. 
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Dept,  of  Justice  for  law  enforcement  pur- 
poses, including  building  new  jails  and 
improving  or  replacing  existing  facilities. 

Recently,  Corrections  Corp.  of  Amer- 
ica (CCA),  the  nation’s  largest  for-profit 
prison  company,  has  been  lobbying  the 
BIA  - presumably  sensing  a potential  mar- 
ket for  privatizing  BIA-run  jails.  Now  that 
millions  have  been  allocated  for  detention 
centers  on  Native  American  reservations, 
CCA  will  likely  intensify  its  efforts  to  get 
a piece  of  that  lucrative  pie.  FJ 

Sources:  Rapid  City  Journal,  Congres- 
sional record 
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South  Dakota  Guard  Liable  for  Prisoner’s  Electrocution  Death 


The  Eighth  Circuit  Court  of  Ap- 
peals has  held  that  a prison  work 
crew  guard  was  not  entitled  to  qualified 
immunity  in  an  Eighth  Amendment 
suit  alleging  he  failed  to  protect  a pris- 
oner from  death  by  electrocution  due  to 
a downed  power  line. 

This  lawsuit,  brought  by  the  estate  of 
South  Dakota  prisoner  Neil  Ambrose,  was 
filed  against  three  prison  officials:  Major 
Darin  Young,  Warden  Douglas  Weber  and 
Maintenance  Supervisor  Mark  Tisland. 

South  Dakota’s  Department  of  Cor- 
rections (SDDOC)  maintains  emergency 
response  teams  (ERTs)  to  respond  to 
natural  disaster  clean-up  sites.  Ambrose 
was  qualified  and  participated  in  the  ERT 
program,  which  could  result  in  a sentence 
reduction  by  the  Governor  upon  recom- 
mendation by  SDDOC.  The  only  training 
he  received  was  watching  a chainsaw 
safety  video. 

In  late  July  2002,  severe  storms  dam- 
aged property  in  Sinai,  South  Dakota. 
SDDOC  sent  several  ERTs  to  assist  in 
removing  downed  trees  and  other  debris. 
Because  Tisland  lived  in  Sinai,  he  offered 
to  assist  in  the  clean-up.  Young  supervised 
the  prisoners  on  the  Sinai  ERT  work 
crews. 

At  approximately  3:45  p.m.  on  July 
3 1 , 2002,  Ambrose’s  ERT  was  working  on 
Tisland’s  property.  A dump  truck  with  its 
truck  box  lifted  drove  under  a power  line. 
The  truck  box  hooked  and  dragged  the 
live  power  line,  which  eventually  snapped 
free  and  dangled  from  the  power  pole  at 
chest  height.  The  damaged  power  line 
ignited  a small  grass  fire. 

A guard,  Darin  Ewer,  told  the  prison- 
ers running  towards  the  fire,  “Stop!  Down 
power  lines!  Watch  the  power  lines!”  The 
group  stopped.  After  Young  ascertained 
they  could  put  out  the  fire,  he  instructed 
the  prisoners  to  “be  careful  and  just  stomp 
the  fire’s  outer  edge.”  When  the  fire  was 
extinguished,  Young  told  the  prisoners, 
“Back  off,  the  fire  is  out.”  As  the  prison- 
ers backed  away,  Ambrose  lost  his  balance 
and  came  in  contact  with  the  dangling 
power  line.  The  line  gripped  Ambrose, 
violently  shaking  his  burning  body  for  one 
to  two  minutes.  Young  ordered  the  other 
prisoners  to  stay  clear  and  rejected  all 
suggestions  to  help  Ambrose,  saying  “we 
cannot  save  him,  I can  only  save  you!” 

After  everyone  backed  off  to  a safe 
distance,  the  power  line  finally  broke, 
dropping  Ambrose’s  body  to  the  ground. 


The  fire  started  up  again  but  no  one  acted 
to  extinguish  it  or  to  approach  Ambrose’s 
lifeless  body,  on  Young’s  orders. 

Ambrose’s  estate  filed  a civil  rights 
action  for  failure  to  protect  Ambrose 
from  electrocution  and  failure  to  properly 
train  ERT  crew  supervisors.  The  district 
court  denied  the  defendants’  motion  for 
summary  judgment  based  upon  qualified 
immunity,  and  they  took  an  interlocutory 
appeal. 

The  Eighth  Circuit  held  the  deliberate 
indifference  standard  applied.  It  was  clear 
that  Young  had  deliberated,  albeit  briefly, 
to  consider  the  circumstances  before  or- 
dering the  prisoners  to  stomp  out  the  fire. 
Deliberate  indifference  applies  when  of- 
ficials are  not  confronted  with  competing 
obligations  or  exigent  circumstances  when 
they  are  responsible  for  prisoner  safety. 


The  Seventh  Circuit  U.S.  Court  of 
Appeals  has  upheld  a prisoner’s 
Eighth  Amendment  complaint  of  delib- 
erate indifference  to  his  serious  medical 
condition  when  he  alleged  that  the  prison 
doctor  called  to  treat  his  injuries  chose 
to  attend  a New  Year’s  party  instead  of 
providing  prompt  medical  treatment. 

Wayne  Edwards,  incarcerated  at 
Big  Muddy  River  Correctional  Center 
in  Illinois,  injured  his  finger  while 
playing  basketball  on  New  Year’s  Eve 
in  2000.  The  injury  dislocated  a bone, 
pushing  it  severely  backwards  and 
puncturing  the  skin.  Dr.  Brian  Ruiz 
was  not  at  the  prison  but  responded  to 
nurses’  calls  two  hours  later  to  admit 
Edwards  to  the  infirmary.  The  doctor 
did  not  order  X-rays  or  reset  the  bone; 
instead  he  only  prescribed  antibiotics 
and  pain  medication  until  after  the  New 
Year’s  holiday.  On  January  2,  Dr.  Ruiz 
surgically  reset  Edwards’  finger  and 
ordered  physical  therapy. 

In  early  2001,  Edwards  filed  a 
grievance  claiming  that  the  delayed 
and  insufficient  treatment  of  his  finger 
left  him  disfigured  and  with  impaired 
mobility.  After  his  grievance  was  denied 
he  filed  suit.  His  42  U.S.C.  § 1983 
complaint  was  dismissed  as  frivolous 
by  the  U.S.  District  Court  (S.D.  111.)  on 


Prison  officials  are  deliberately  indif- 
ferent when  they  knowingly  compel  “an 
inmate  to  perform  labor  that  is  beyond 
the  inmate’s  strength,  dangerous  to  his 
or  her  life  or  health,  or  unduly  painful.” 
Young  was  aware  that  a substantial  danger 
existed,  but  still  told  prisoners  “to  stomp 
out  a non-threatening  fire  within  arms 
reach  of  an  obviously  unstable  and  live 
power  line.”  This  constituted  deliberate 
indifference  to  a known  and  substantial 
risk;  as  such,  the  denial  of  qualified  im- 
munity as  to  Young  was  proper. 

The  Court  of  Appeals  found  that 
neither  Weber  nor  Tisland  had  any  role 
in  the  incident,  and  that  they  were  prop- 
erly granted  qualified  immunity.  As  such, 
the  district  court’s  order  was  affirmed  in 
part  and  reversed  in  part.  See:  Ambrose  v. 
Young,  474  F.3d  1070  (8th  Cir.  2007).  FI 


preliminary  screening;  the  court  held 
that  “[n]one  of  the  facts  alleged  provides 
even  a viable  basis  for  finding  that  any 
Defendant  was  deliberately  indifferent 
to  [Edwards’]  medical  needs,  in  violation 
of  his  constitutional  rights.”  Edwards’ 
supplemental  state  law  claims  were  also 
dismissed. 

The  Seventh  Circuit  analyzed  how 
complaints  might  be  susceptible  to 
dismissal  for  failure  to  state  a claim.  It 
recognized  two  categories:  one  where 
the  plaintiff  alleged  too  little  to  meet 
minimal  federal  pleading  requirements  as 
set  forth  in  Fed.R.Civ.Proc.  Rule  8;  and 
the  other  where  the  plaintiff  contended 
too  much,  literally  pleading  himself  out 
of  court  by  alleging  facts  that  precluded 
recovery. 

In  this  case  the  appellate  court 
found  that  Edwards  had  met  the  minimal 
pleading  requirements  by  providing  a 
“short  and  plain  statement  of  the  claim 
sufficient  to  notify  the  defendants  of  the 
allegations  against  them  and  enable  them 
to  file  an  answer.”  That  is,  he  averred  that 
his  disfigurement,  loss  of  mobility  and  the 
infliction  of  unnecessary  pain  stemmed 
from  Dr.  Ruiz  not  wanting  to  interrupt 
his  holiday,  which  together  stated  a claim 
for  deliberate  indifference. 

As  to  whether  Edwards  pled  too 
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much  by  alleging  facts  that  defeated  an 
essential  element  of  his  claim,  the  appeals 
court  held  that  Edwards’  allegations  met 
both  the  objective  serious-risk-of-harm 
test  and  the  subjective  culpable  state- 
of-mind  test.  Importantly,  regarding  the 
latter,  the  court  stated  that  “receipt  of 
some  medical  care  does  not  automatically 
defeat  a claim  of  deliberate  indifference 
if  a fact  finder  could  infer  the  treatment 
was  ‘so  blatantly  inappropriate  as  to 
evidence  intentional  mistreatment 
likely  to  seriously  aggravate’  a medical 
condition.” 

Reviewing  the  record  before  it,  the 
Seventh  Circuit  rejected  the  defendants’ 
argument  that  Edwards’  complaint 
contained  a grievance  response  stating  he 
had  received  medical  treatment  “within 
reasonable  and  acceptable  standards  of 
care,”  and  had  thus  pled  too  much.  The 
court  noted  that  the  record  was  silent  as 
to  the  central  issue  (i.e.,  why  Edwards  was 
made  to  wait  two  days  for  treatment). 
Thus,  the  complaint  did  not  foreclose 
the  possibility  that  Dr.  Ruiz  knew  of 
the  harm  to  Edwards  in  delaying  proper 
treatment.  Accordingly,  the  appeals  court 
reversed  the  dismissal  by  the  district 
court  and  remanded  for  consideration 
of  Edwards’  deliberate  indifference  claim 
and  state-law  negligence  claims.  See: 
Edwards  v.  Snyder,  478  F.3d  827  (7th 
Cir.  2007). 

On  remand,  the  district  court 
dismissed  most  of  Edwards’  claims  in  an 
Order  dated  March  26, 2008,  based  partly 
on  his  having  failed  to  file  a sufficient 
affidavit  as  required  by  735  ILCS  5/2- 
619.  Claims  against  several  defendants, 
including  Dr.  Ruiz  and  Wexford  Health 
Sources,  survived  the  defendants’  motions 
to  dismiss.  The  case  is  pending.  See: 
Edwards  v.  Snyder,  U.S.D.C.,  S.D.  111., 
Case  No.  02-1196-MJR.  P 


In  a 5-4  ruling,  the  Supreme  Court 
for  the  State  of  Washington  has  held 
that  the  Washington  Department  of  Cor- 
rections (WDOC)  has  authority  to  collect 
court-ordered  legal  financial  obligations 
(LFOs)  from  all  prisoners,  regardless  of 
sentence,  from  non-work  related  income. 

Before  the  Court  was  an  action 
brought  by  Clallam  Bay  Corrections  Cen- 
ter prisoners  John  Anderson  and  Frank 
Nordlund,  both  of  whom  were  sentenced 
to  life  without  parole  or  release  (LWOP). 
Their  lawsuit  argued  that  LFO  deduc- 
tions are  not  allowed  under  Washington 
law  when  a prisoner  is  serving  an  LWOP 
sentence  or  has  been  sentenced  to  death. 

The  Clallam  County  Superior  Court 
dismissed  the  suit  and  the  prisoners  appealed. 
Division  Two  of  the  Court  of  Appeals,  on  its 
own  motion,  certified  the  case  to  the  Supreme 
Court.  Anderson  and  Nordlund  agreed  to  be 
represented  on  appeal  by  counsel  from  the 
University  of  Washington  Law  School. 

In  2003,  WDOC  began  taking  20 
percent  of  non-work  related  income 
deposited  into  prisoners’  accounts  from 
outside  sources  to  satisfy  LFOs.  In  May 
2004  that  policy  was  suspended,  but  it 
resumed  in  September  2004.  WDOC 
contended  that  LFO  deductions  from 
non-work  related  income  were  mandatory 
for  all  prisoners  regardless  of  sentence. 

At  issue  were  several  statutes.  An- 
derson and  Nordlund  argued  that  RCW 
72.09.480(7)  “unambiguously  omits  LFO 
deductions  from  the  list  of  deductions  to 
be  made  from  non  work  related  income 
received  by  inmates  not  subject  to  release.” 
That  statute  provides  that  when  an  LWOP 
prisoner  receives  non-work  related  funds, 
WDOC  is  to  deduct  “five  percent  to  the 


public  safety  and  education  account  for 
the  purpose  of  crime  victims’  compensa- 
tion, twenty  percent  to  the  department  to 
contribute  to  the  cost  of  incarceration,  and 
fifteen  percent  to  child  support  payments.” 
LFO  deductions  are  not  mentioned. 

The  prisoners  also  argued  that  because 
RCW  72.09.480(2)  “clearly  included  an 
LFO  deduction  in  the  list  of  mandatory 
deductions  from  non  work  related  income 
received  by  inmates  that  are  subject  to  re- 
lease,” the  legislature  intended  to  prohibit 
the  WDOC  from  applying  such  LFO  deduc- 
tions to  LWOP  prisoners.  WDOC,  however, 
countered  that  RCW  72. 1 1 .020  unambigu- 
ously grants  the  Secretary  of  the  WDOC 
authority  to  “disburse  money  from  [an 
inmate’s]  personal  account  for  the  purpose 
of  satisfying  a court-ordered  [LFO].” 

The  Washington  Supreme  Court 
agreed  with  WDOC’s  position  and  found 
the  statutes  did  not  conflict.  If  RCW 
72.09.480(7)  prohibited  LFO  deductions 
from  LWOP  prisoners,  the  statute  would 
necessarily  repeal  RCW  72.11.020.  The 
Court  held  that  was  not  the  legislature’s 
intent,  and  if  the  legislature  had  intended 
to  exclude  LWOP  prisoners  from  LFO 
deductions  it  could  have  done  so  when  it 
excluded  them  from  the  ten  percent  deduc- 
tion for  personal  savings  accounts. 

As  such,  the  state  Supreme  Court  ruled 
that  Washington  law  includes  an  (unwrit- 
ten) “specific  mandatory  LFO  deduction 
for  LWOP”  prisoners.  In  a stinging  dissent, 
four  justices  wrote  that  the  majority  had 
“rewritten]  the  statutes  to  find  a general  power 
not  found  in  the  detailed  statutory  scheme.” 

The  Superior  Court’s  order  dismissing  the 
case  was  affirmed.  See:  Anderson  v.  Washington, 
159  Wash.2d  849, 154  R3d  220  (Wa.  2007).  ¥* 


$250,000.00 


Kenneth  IVlichael  Trentadue  was  tortured  and  murdered  in  August 
1995,  while  incarcerated  at  the  Federal  Transfer  Center  in  Oklahoma  City, 
Oklahoma.  He  was  strangled  with  plastic  handcuffs  or  “flexicuffs.”  Kenneth 
Trentadue’s  family  believes  that  he  was  murdered  by  agents  of  the  Federal 
Bureau  of  Investigation,  and  are  prepared  to  pay  a reward  of  Two  Hundred 
Fifty  Thousand  Dollars  ($250,000.00)  to  the  person  who  provides  new 
evidence  resulting  in  final  felony  convictions  of  those  who  committed  this 
crime.  For  terms  and  conditions  of  this  offer  of  reward,  go  to: 
www , kiTitre  ward . c om 
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Massachusetts  DOC  Ordered  to  Provide  Vegan 
Meals  to  Buddhist  Prisoner 


On  June  1 1 , 2008,  following  a non- 
jury trial  in  an  action  brought 
under  the  Religious  Land  Use  and  Institu- 
tionalized Persons  Act  (RLUIPA),  a U.S. 
District  Court  directed  the  Commissioner 
of  the  Massachusetts  Department  of 
Corrections  (DOC)  to  provide  a Buddhist 
prisoner  with  a vegan  diet. 

Daniel  Yeboah-Sefah,  a devout 
practitioner  of  the  Quan-Yin  Pure  Land 
method  of  Buddhism,  sued  the  DOC 
under  RLUIPA  alleging  that  his  sincerely 
held  religious  beliefs  were  substantially 
burdened  by  the  DOC’s  refusal  to  accom- 
modate his  dietary  needs. 

Under  the  Quan-Yin  Pure  Land 
method  of  Buddhism,  practitioners  are 
prohibited  from  “taking  the  life  of  Sentient 
Beings.”  Adhering  to  this  precept  requires 
strict  observance  of  a vegan  diet. 


Over  the  course  of  six  years,  Yeboah- 
Sefah  made  repeated  requests  to  the 
DOC  for  vegan  meals.  Unfortunately  his 
requests  were  met  with  ridicule,  laughter 
and  verbal  abuse  by  prison  officials. 

Eventually  the  DOC  offered  Ye- 
boah-Sefah a “Lacto-diet,”  but  that  was 
unacceptable  because  it  required  him  to 
eat  eggs  and  dairy  products,  and  was  pre- 
pared with  utensils  that  came  into  contact 
with  prohibited  foods. 

Yeboah-Sefah  asked  prison  officials 
to  provide  him  with  a vegan  diet  by  con- 
tracting with  a vendor  that  “follows  the 
proper  handling,  preparation,  cooking, 
and  serving  of  vegan  meals.”  Yeboah- 
Sefah  pointed  to  the  DOC’s  provision  of 
Kosher  meals  to  Jewish  prisoners  through 
an  outside  vendor.  Regardless,  his  request 
was  denied. 


Because  DOC  officials  refused  to 
provide  Yeboah-Sefah  with  a vegan  diet, 
he  lost  significant  amounts  of  weight  and 
was  forced  to  survive  off  peanut  butter 
purchased  from  the  commissary. 

U.S.  District  Court  Judge  Mark  L. 
Wolf  conducted  a bench  trial  on  Yeboah- 
Sefah’s  claims.  Following  the  trial,  the 
court  entered  judgment  in  his  favor,  find- 
ing that  the  DOC  had  violated  his  rights 
under  RLUIPA  “by  denying  him  a vegan 
diet.” 

Accordingly,  the  court  directed  the 
DOC,  beginning  on  June  20,  2008,  to 
provide  Yeboah-Sefah  with  “vegan  meals 
(which  exclude  all  animal  products,  in- 
cluding eggs  and  dairy  products),  served 
in  the  dining  hall.”  See:  Yeboah-Sefah  v. 
Clarke,  U.S.D.C.  (D.  Mass.),  Case  No. 
l:02-cv- 10494. 


Tenth  Circuit:  Procedural  Defense  to  Federal  Prisoner’s  ETS  Suit 
Fails  on  Inadequate  Grievance  Record-Keeping 


The  Tenth  Circuit  U.S.  Court  of 
Appeals  reversed  a summary 
judgment  order  in  a federal  prisoner’s 
pro  se  Environmental  Tobacco  Smoke 
(ETS)  suit  against  private  prison  contrac- 
tor Cornell  Corrections,  Inc.,  because 
Cornell’s  grievance  record-keeping  was 
so  inadequate  that  the  question  of  ad- 
ministrative exhaustion  could  not  be 
resolved. 

In  reversing  the  lower  court,  the 
Tenth  Circuit  noted  that  the  intervening 
U.S.  Supreme  Court  decision  in  Jones  v. 
Bock,  127  S.Ct.  910  (2007)  [PLN,  May 
2007,  p.36]  made  the  burden  of  prov- 
ing exhaustion  an  affirmative  defense, 
which  overruled  prior  Tenth  Circuit 
precedent. 

Federal  prisoner  Ethan  Roberts  was 
housed  in  Cornell  Corrections’  Santa  Fe 
[New  Mexico]  County  Adult  Detention 
Center  from  April  1999  to  June  8,  2000. 
He  sued  Cornell  on  June  9,  2003  in  U.S. 
District  Court  under  42  U.S.C.  § 1983  for 
irreparable  lung  damage  caused  by  his 
exposure  to  saturated  ETS  14-20  hours 
per  day.  Cornell  defended  on  two  grounds: 
That  the  statute  of  limitations  had  ex- 
pired and  Roberts  had  not  exhausted 
administrative  remedies.  The  district  court 
dismissed  the  case  on  Cornell’s  motion  for 


by  John  E.  Dannenberg 

summary  judgment. 

The  Tenth  Circuit  found  Roberts’ 
3-year-and-one-day  filing  was  timely 
under  New  Mexico’s  controlling  tolling 
statute,  § 37-1-8,  which  provides  three 
years  to  file  suit,  not  counting  the  day  of 
release.  Robert’s  claim  that  while  incarcer- 
ated Cornell  had  not  provided  him  with 
law  library  access  to  research  his  filing 
deadlines  was  discounted  by  the  Court 
when  it  observed  that  Roberts  nonetheless 
had  two  years  after  his  release  to  conduct 
legal  research. 

The  crucial  remaining  question 
revolved  around  Roberts’  claim  that  he 
had  exhausted  administrative  remedies  by 
filing  14  grievances,  versus  Cornell’s  claim 
that  he  never  did  so.  Roberts  did  not  have 
copies  because  he  was  denied  access  to  the 
law  library  while  incarcerated,  but  he  did 
have  affidavits  from  numerous  prisoner 
witnesses  who  observed  him  filling  out 
and  mailing  the  grievances.  Moreover, 
he  submitted  copies  of  federal  Bureau  of 
Justice  investigative  reports  on  Cornell’s 
Santa  Fe  facility,  which  had  reprimanded 
Cornell  for  repeated  “failure  to  document 
its  actions  in  response  to  inmates’  com- 
plaints and  failure  to  let  the  inmate  know 
how  it  has  responded.” 

From  this,  the  Court  of  Appeals 


concluded  that  the  defendants  “virtually 
admit  that  the  institution’s  record-keeping 
is  so  incomplete  that  it  cannot  conclu- 
sively deny  that  Mr.  Roberts  filed  the 
grievances.” 

To  make  matters  worse,  Roberts  was 
never  provided  with  any  Cornell  grievance 
policy,  but  used  a form  that  appeared  to 
the  Court  to  correspond  to  an  earlier  pro- 
cedure that  had  been  revised  in  November 
1999.  The  Tenth  Circuit  found  the  applica- 
ble grievance  process  was  so  unclear  as  to 
defeat  any  defense  claiming  that  Roberts 
had  used  the  wrong  procedure. 

Noting  that  Roberts  had  no  affirma- 
tive duty  to  prove  exhaustion  under  Bock, 
the  appellate  court  allowed  the  defendants 
to  raise  exhaustion  as  an  affirmative 
defense  on  remand.  But  meeting  that 
burden  would  prove  difficult.  Cornell’s 
grievance  records  search  turned  up  only 
six  of  Roberts’  grievances,  none  of  which 
were  among  the  14  he  claimed  were  related 
to  ETS.  Moreover,  the  Bureau  of  Justice 
reports  provided  compelling  evidence  that 
Cornell’s  record-keeping  was  facially  inad- 
equate. Following  remand,  the  case  settled 
on  July  29,  2008  for  an  unknown  amount 
to  be  used  by  Roberts  “for  law  school  or 
college.”  See:  Roberts  v.  Barreras,  484  F.3d 
1236  (10th  Cir.  2007).  F* 
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EAJA  Permits  Recovery  of  Fees  for  Paralegal  Services 
at  Market  Rates,  US  Supreme  Court  Holds 


The  Equal  Access  to  Justice  Act 
(EAJA)  authorized  prevailing  par- 
ties to  obtain  reimbursement  of  fees  expended 
on  paralegal  services  at  market  rates,  the  U.S. 
Supreme  Court  held  June  2, 2008. 

Richlin  Security  Service  Co.,  a con- 
tract security  provider  for  the  federal 
government,  won  a contract  dispute  in  the 
Department  of  Transportation’s  Board 
of  Contract  Appeals  (Board)  against  the 
government.  Thereafter,  Richlin  sought 
$45,145.10  in  fees  under  the  EAJA  for 
paralegal  work  performed  on  its  contract 
claim  and  $6,760  for  paralegal  work  per- 
formed on  the  EAJA  application  itself. 

The  Board  granted  Richlin’s  fee  re- 
quest in  part.  While  the  EAJA  authorizes 
recovery  of  fees  for  paralegal  services, 
reimbursement  is  limited  to  the  actual 
cost  for  such  work,  the  Board  held,  as 
opposed  to  the  rate  billed  by  a law  firm. 
Accordingly,  the  Board  limited  Richlin’s 
fee  recovery  for  paralegal  services  to  $35 
per  hour,  the  average  hourly  wage  for  a 
paralegal  in  Washington,  D.C.,  instead 
of  $50  to  $95  per  hour,  the  prevailing 
market  rates. 

Richlin  appealed  the  Board’s  decision 
to  the  U.S.  Court  of  Appeals  for  the  Fed- 
eral Circuit.  A divided  panel  of  the  court 
affirmed.  According  to  the  Court,  the 
EAJA  authorized  recovery  at  “prevailing 
market  rates”  for  only  fees  of  “attorneys, 
experts,  and  agents.”  The  Supreme  Court 
granted  certiorari  and  reversed. 

A “straightforward  reading”  of  the 


EAJA,  the  Court  held,  “leads  to  the 
conclusion  that  Richlin  was  entitled  to 
recover  fees  for  the  paralegal  services  it 
purchased  at  the  market  rate.”  The  gov- 
ernment’s argument  that  fees  for  paralegal 
services  are  not  “fees”  under  the  EAJA, 
but  rather  “other  expenses”  recoverable 
at  only  “reasonable  cost”  stemmed  from 
a “fractured  interpretation”  of  the  statute 
and  was  “unpersuasive.” 

Moreover,  adoption  of  a market- 


The  Ninth  Circuit  Court  of  Appeals, 
in  a California  state  prisoner’s 
challenge  to  statutory  amendments  that 
increased  the  rate  of  collections  for  resti- 
tution fines  from  20%  of  prison  wages  to 
50%,  upheld  the  U.S.  District  Court’s  (N.D. 
Cal.)  dismissal  of  his  42  U.S.C.  § 1983  com- 
plaint for  failure  to  state  a claim. 

As  part  of  a 1989  plea  agreement, 
Alvin  Quarles  agreed  to  pay  a restitution 
fine  of  $10,000,  to  be  collected  pursuant 
to  California  Penal  Code  § 2085.5.  At 
that  time,  § 2085.5  included  a 20%  cap 
for  deductions  from  prisoners’  wages.  In 
1992,  § 2085.5  was  amended  to  increase 
the  cap  to  50%.  Quarles  objected  when  he 
was  subsequently  dunned  33%  for  restitu- 
tion payments;  he  filed  suit,  which  was 


based  rule  was  supported  by  policy 
grounds.  A cost-based  rule,  the  court 
explained,  would  create  accounting  prob- 
lems as  the  salary  a paralegal  receives  does 
not  include  other  costs,  such  as  benefits 
and  perks,  that  are  also  borne  by  law  firms. 
“Market  practice,”  on  the  other  hand,  is 
a “more  transparent  basis  for  calculating 
a prevailing  party’s  recovery  under  the 
EAJA.”  See:  Richlin  Security  Service  Co. 
v.  Chertoff,  128  S.  Ct.  2007  (2008). 


dismissed  by  the  district  court. 

The  Ninth  Circuit  denied  Quarles’ 
ex  post  facto  claim  because  the  amended 
statute  “did  not  impose  additional  punish- 
ment.” His  punishment  was  the  amount 
of  the  fine,  not  its  rate  of  collection. 
Similarly,  the  Court  rejected  Quarles’ 
claim  that  his  plea  agreement,  which  was 
based  upon  § 2085.5,  had  been  violated 
by  the  amendment.  The  appellate  court 
noted  that  Quarles  did  not  claim  that  his 
plea  agreement  specified  an  exact  wage 
deduction  percentage.  Rather,  he  only 
agreed  to  have  payments  deducted  per  the 
statute.  In  so  agreeing,  “he  assumed  the 
risk  that  the  statute  might  be  amended.” 
See:  Quarles  v.  Kane,  482  F.3d  1154  (9th 
Cir.  2007),  cert,  denied.  FJ 


Ninth  Circuit:  Statutory  Increase  in 
Restitution  Payment  Rate  Does  Not  Violate 
Plea  Agreement  and  is  Not  Ex  Post  Facto 
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New  York  Sex  Offenders’  Settlement  Agreement 
Superseded  by  New  Registration  Law 


The  Second  Circuit  U.S.  Court  of 
Appeals  dealt  a blow  to  sex  of- 
fenders in  New  York  state  when  it  ruled 
that  despite  an  earlier  suit  and  settlement 
agreement  that  required  sex  offender  reg- 
istration procedures  to  be  consistent  with 
earlier  laws,  new  and  harsher  registration 
laws  enacted  by  the  state  superseded  the 
offenders’  hard-won  settlement. 

New  York  first  enacted  Sex  Offender 
Registration  Act  (SORA)  laws  in  1996. 
The  least  restricted  SORA  class  regis- 
trants could  discharge  their  “scarlet  letter” 
burden  after  ten  years;  the  mid-level  class 
also  had  to  wait  10  years  but  were  subject 
to  enhanced  community  notification, 
while  the  most  restricted  class  (predators) 
had  to  register  for  life.  A group  of  sex  of- 
fenders sued  to  challenge  the  1996  law  on 
Ex  Post  Facto  grounds,  but  lost.  See:  Doe 
v.  Pataki,  120  F.3d  1263  (2nd  Cir.  1997). 

In  March  2002  the  SORA  classifica- 
tion process  was  procedurally  changed, 
which  created  three  new  categories  that 
required  lifetime  registration.  Dissatisfied, 
the  offenders  sued  again,  this  time  on  due 
process  grounds,  and  entered  into  a Stipu- 
lation Agreement  with  the  state  in  June 
2004.  The  Agreement  provided  for  proper 
hearing  processes  and  preserved  the  length 
of  an  offender’s  registration  period  at  the 
pre-2002  levels  if  his  or  her  offenses  pre- 
dated the  classification  changes. 

New  York  legislators  tightened  the 
noose  again  in  January  2006,  extending 
sex  offender  registration  periods  to  20 
years,  30  years  (or  life)  and  life,  respec- 
tively, for  the  three  classes  of  sex  offenders. 
Further,  in  June  2006  state  lawmakers 
broadened  the  public  notification  process 
for  all  registrants.  But  the  final  blow  was 
that  while  New  York  made  its  registration 
conditions  more  onerous,  it  reneged  on  its 
earlier  2004  Agreement.  That  is,  the  state 
in  effect  voided  its  Agreement  by  amend- 
ing its  laws. 

The  U.S.  District  Court  (S.D.N.Y.) 
initially  ruled  for  the  plaintiff  prisoners, 
holding  that  they  were  contractually  en- 
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titled  to  the  benefits  they  had  bargained 
for  in  good  faith.  But  the  Second  Circuit, 
on  an  appeal  by  the  state,  disagreed.  The 
appellate  court  looked  at  the  language 
of  the  Agreement  and  found  that  it  only 
described  the  earlier  statutory  registration 
limitation  periods.  It  did  not  find,  as  it 
determined  it  must,  any  language  wherein 
the  state  gave  up  its  right  to  later  change  its 
laws.  This  turned  on  the  maxim  that  fed- 
eral courts  sit  only  to  rule  on  questions  of 
federal  statutes  or  the  U.S.  Constitution; 
they  cannot,  as  requested  by  the  plaintiffs 
in  this  case,  rule  on  the  state’s  waiver  of  its 
sovereignty  to  enact  new  laws  from  time 
to  time  unless  the  state  unmistakably  sur- 
rendered that  right  in  the  Agreement. 


The  Tenth  Circuit  U.S.  Court  of 
Appeals  realigned  its  jurispru- 
dence to  comport  with  the  U.S.  Supreme 
Court  ruling  in  Jones  v.  Bock,  111  S.Ct. 
910  (2007)  [see:  PLN,  May  2007,  p.36], 
which  held  that  failure  to  exhaust  admin- 
istrative remedies  in  a prisoner’s  42  U.S.C. 
§ 1983  civil  rights  action  is  an  affirmative 
defense.  The  Tenth  Circuit  had  previously 
held,  in  Steele  v.  Federal  Bureau  of  Pris- 
ons, 355  F.3d  1204  (10th  Cir.  2003),  that 
exhaustion  is  a burden  that  falls  to  the 
prisoner  to  plead  and  prove  in  the  initial 
complaint. 

Colorado  state  prisoner  Russell  Free- 
man appealed  a U.S.  District  Court’s 
dismissal  of  his  § 1983  complaint  that 
alleged  six  violations  of  his  constitutional 
rights:  due  process  denial  in  disciplinary 
convictions,  cruel  and  unusual  punishment 
in  conditions  of  confinement,  retaliation, 
ethnic  discrimination,  loss  of  property, 
and  denial  of  access  to  the  courts.  The 
district  court  found  that  Freeman  had 
at  most  exhausted  his  administrative 
remedies  as  to  just  one  of  the  six  claims. 
Following  Tenth  Circuit  precedent,  the 
court  dismissed  the  entire  complaint 
without  prejudice  to  either  Freeman’s  full 
exhaustion  or  his  voluntary  withdrawal  of 
the  five  unexhausted  claims. 

While  Freeman’s  appeal  of  this  dis- 
missal was  pending,  the  U.S.  Supreme  Court 


Dubbing  this  the  “unmistakably”  doc- 
trine (derived  from  U.S.  Supreme  Court 
precedent),  the  Second  Circuit  found 
that  absent  such  language  the  Agreement 
only  stood  for  the  “recitation  of  existing 
statutory  provisions”  and  was  therefore 
insufficient  to  empower  a federal  court 
to,  in  effect,  abate  the  state’s  sovereignty 
in  regard  to  passing  new  laws. 

Accordingly,  the  Second  Circuit  va- 
cated the  district  court’s  injunction,  leaving 
all  New  York  State  sex  offender  registrants 
at  the  peril  of  past  statutory  amendments 
and  any  other  Draconian  changes  that 
tough-on-crime  legislators  might  choose 
to  enact  in  the  future.  See:  Doe  v.  Pataki, 
481  F.3d  69  (2nd  Cir.  2007).  ¥* 


decided  Bock,  which  had  the  effect  of  over- 
ruling Steele.  Citing  Bock,  the  Tenth  Circuit 
agreed  that  “if  a complaint  contains  both 
good  and  bad  claims,  ...  court(s)  proceed 
with  the  good  and  leave  the  bad.”  Thus,  the 
appellate  court  held  that  Freeman  no  longer 
had  the  duty  of  pleading  exhaustion  and  the 
district  court  could  no  longer  demand  such 
from  him.  The  Court  of  Appeals  addition- 
ally noted  that  according  to  its  post -Bock 
ruling  in  Aquilar-Avellaveda  v.  Terrell,  478 
F.3d  1223  (10th  Cir.  2007),  a district  court 
retains  the  authority  to  raise  the  exhaus- 
tion requirement  sua  sponte.  Thus,  under 
42  U.S.C.  § 1997e(c)(l)  and  28  U.S.C.  §§ 
1915  and  1915A,  the  court  could  request 
additional  information  from  Freeman. 
However,  the  Tenth  Circuit  did  not  rule  on 
that  issue  here. 

The  Court  of  Appeals  also  reviewed 
Freeman’s  in  forma  pauperis  (IFP)  ap- 
plication, which  the  district  court  had 
denied  pursuant  to  Fed.R.  App.Proc.  24(a) 
(2)  - without  adequate  explanation,  ac- 
cording to  Freeman.  In  an  abundance  of 
caution,  because  the  district  court’s  de- 
nial had  likely  rested  on  the  Tenth  Circuit’s 
now-overruled  precedent  related  to  ex- 
haustion requirements,  the  appellate  court 
granted  Freeman’s  IFP  application  but 
reminded  him  of  his  partial  payment  fee 
obligations.  See:  Freeman  v.  Watkins,  479 
F.3d  1257  (10th  Cir.  2007).  FJ 


Tenth  Circuit  Follows  Jones  v.  Bock,  Reverses 
Full-Exhaustion  Predicate  in  § 1983  Cases 
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Washington  Court  Invalidates  Pretrial  Substance  Abuse  Conditions 


The  Court  of  Appeals  for  the  State  of 
Washington  has  held  that  pretrial 
conditions  for  release  on  personal  recognize 
that  require  a defendant  to  undergo  an 
alcohol  evaluation,  comply  with  any  recom- 
mended treatment  and  attend  three  weekly 
self-help  meetings  were  not  authorized  by 
court  rule  and  violated  the  United  States 
and  Washington  Constitutions. 

Robert  Butler  was  charged  with  a 
DUI  after  he  rear-ended  a King  County 
Sheriff’s  vehicle.  A test  revealed  that  But- 
ler had  a blood  alcohol  reading  of  .20. 
When  released  on  his  own  recognizance, 
the  state  district  court  imposed  the  above 
conditions  for  Butler  to  remain  on  release 


pending  trial.  A superior  court  denied 
Butler’s  habeas  petition  challenging  the 
conditions,  but  entered  an  order  prohib- 
iting the  state  from  using  any  statements 
he  might  make  during  the  evaluation 
against  him. 

The  appellate  court  found  that  the 
pre-release  conditions  amounted  to 
post-conviction  penalties  that  might  be 
imposed  on  a probationer.  The  Court 
stated  such  requirements  “could  involve 
serious  restrictions  on  [Butler’s]  consti- 
tutional rights.”  Specifically,  the  Court 
found  the  conditions  were  “direct  com- 
mands” that  constrained  Butler’s  right  to 
autonomous  decision  making,  his  right 


against  self-incrimination  and  his  right 
to  confidentiality. 

When  Butler  tried  to  comply  with  the 
evaluation  condition  under  the  protec- 
tion order,  the  evaluator  terminated  the 
interview  and  complained  to  the  district 
court  that  Butler  would  not  cooperate. 
The  Court  of  Appeal  cited  this  as  a clear 
violation  of  Butler’s  right  against  self- 
incrimination, as  the  counselor  wanted 
him  to  discuss  the  crime  he  was  accused  of 
committing  before  he  went  to  trial. 

The  conditions  were  vacated  as  not 
permitted  by  law.  See:  Butler  v.  Kato,  137 
Wash.App.  515, 154  P.3d  259  (Wash.App. 
Div.  1,  2007).  P 


No  Filing  Fee  Lien  Allowed  in  Florida  Mandamus  Cases 


In  two  rulings,  Florida’s  First  Dis- 
trict Court  of  Appeal  has  held  a 
circuit  court  departed  from  the  essential 
elements  of  law  when  it  placed  a lien  on  a 
prisoner’s  trust  account  to  satisfy  the  filing 
fee  for  a mandamus  petition. 

Florida  prisoner  James  R Anderson 
filed  a mandamus  petition  challenging  the 
Department  of  Corrections’  recalcula- 
tion of  his  maximum  sentence  expiration 
following  revocation  of  his  release  on  con- 
ditional supervision.  The  First  District  held 
the  Leon  County  Circuit  Court’s  denial  of 
the  petition  on  its  merits  was  proper. 

However,  the  appellate  court  found  that 
because  Anderson’s  challenge  was  effectively 
one  related  to  the  length  of  his  sentence,  it 
was  a collateral  criminal  proceeding  that  was 
exempt  from  Florida’s  Prisoner  Indigency 
Statute.  Thus,  the  case  was  remanded  to 
remove  the  lien  placed  upon  Anderson’s 
prison  trust  account  and  to  refund  any 
payments  that  had  been  taken  to  satisfy  the 
lien.  See:  Anderson  v.  McDonough,  958  So.2d 
1110  (Fla.App.  IDist.,  2007). 

In  a separate  case,  the  First  District 
Court  of  Appeal  found  no  distinction 
between  an  action  challenging  the  loss 
of  gain-time  for  disciplinary  proceedings 
and  gain-time  forfeited  for  other  reasons 
under  Florida’s  Prison  Indigency  Statute. 
Prisoner  Dennis  W.  Turner  had  filed  a pe- 
tition for  writ  of  mandamus  challenging 
gain-time  forfeiture  after  his  probation 
was  revoked. 

As  in  Anderson,  the  First  District 
found  that  denial  of  the  petition  for  man- 
damus was  proper.  However,  the  Court 
held  Turner  was  entitled  to  certiorari 
review  on  his  challenge  to  a lien  imposed 

Prison  Legal  News 


to  cover  the  filing  fee  for  the  mandamus 
action.  The  Circuit  Court  had  ruled  the 
issue  moot  because  the  hen  had  been  paid 
in  full,  and  Turner’s  reliance  on  Schmidt 
v.  Crusoe,  878  So.2d  361  (Fla.  2004)  mis- 
placed since  he  lost  gain-time  due  to  a 
probation  revocation  rather  than  through 
disciplinary  action. 

The  First  District  held  that  Schmidt 


does  not  authorize  a lien  when  the  ac- 
tion challenges  the  length  of  a prisoner’s 
sentence.  Moreover,  until  the  funds  are 
reimbursed,  the  matter  could  not  be 
considered  moot.  The  Circuit  Court  was 
ordered  to  remove  the  lien  and  reimburse 
all  funds  that  had  been  withdrawn  to  sat- 
isfy same.  See:  Turner  v.  McDonough,  949 
So.2d  1106  (Fla.App.  1 Dist.,  2007).  P 
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Arkansas:  On  June  9,  2008,  Rolanda 
Barron,  33,  the  director  of  nursing  at  the 
Tucker  unit  prison  was  arrested  after  a 
search  disclosed  she  was  smuggling  tobac- 
co into  the  prison  as  well  as  cell  phones, 
cell  phone  chargers  and  batteries,  all  of 
which  are  prohibited  in  the  maximum 
security  prison.  Barron  is  employed  by 
Correctional  Medical  Services  which  is 
contracted  to  provide  medical  care  at  the 
prison. 

Brazil:  On  June  2, 2008,  police  raided 
the  Salvador  prison  cell  of  alleged  drug 
kingpin  Genilson  Lino  da  Silva  and 
confiscated:  a plasma  TV,  a DVD  player, 
two  refrigerators,  several  guns,  gym  equip- 
ment, $172,000  in  cash  and  his  king  sized 
bed.  Paulo  Gomes,  a state  prosecutor  said: 
“We  will  investigate  if  the  leaders  of  the 
prison  were  conniving  in  this.” 

California:  In  the  last  week  of  May, 
2008,  prison  officials  halted  transfers  and 
extended  family  visits  after  numerous  pris- 
oners were  diagnosed  with  syphilis.  All  the 
prisoners  lived  in  the  same  living  unit. 

California:  On  June  17,  2008,  40 
prisoners  at  the  Pelican  Bay  State  Prison 
were  involved  in  a fight  that  left  several 
prisoners  stabbed  and  at  least  one  shot 
by  guards. 

California:  On  June  3,  2008,  over  300 
prisoners  were  involved  in  three  distinct 
riots  over  a five  hour  period  hat  left  13 
prisoners  stabbed  or  injured.  The  riots 
occurred  at  the  Soledad  prison. 

Colorado:  On  April  21,  2008,  jurors 
rejected  the  death  penalty  and  sentenced 
David  Bueno,  44,  to  life  in  prison  after 
convicting  him  of  the  murder  of  Jeffrey 
Heird,  40,  when  both  were  prisoners 
at  the  Limon  Correctional  Facility  in 
2004.  Prosecutors  claim  Heird  was  killed 
because  he  did  not  warn  other  prisoners 
of  a drug  search  and  because  he  was  an 
informant. 

Florida:  On  June  20,  2008,  Patrick 
Rosemellia,  45,  a frequent  prisoner  in 
the  Collier  county  jail,  was  sentenced 
to  two  concurrent  three  year  probation 
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News  in  Brief: 

sentences  for  acting  as  an  unlicensed  bail 
bondsman  and  driving  with  a suspended 
license.  Rosemellia  and  another  frequent 
jail  prisoner,  Craig  Richardson,  42,  agreed 
to  testify  for  the  prosecution  against  local 
bail  bondsman  Joe  Houston  by  claim- 
ing they  steered  business  to  Houston  in 
exchange  for  hundreds  of  dollars  of  pay- 
ments to  their  jail  commissary  accounts 
which  they  then  used  buy  Honeybun 
pastries.  Houston  called  the  claims  against 
him  bogus  and  made  only  because  he  is 
black  and  successful.  State  law  prohibits 
bondsmen  from  soliciting  business  in  or 
around  jails. 

Florida:  On  June  24,  2008,  Luis 
Camacho  Mendoza  escaped  from  the 
Crawford  county  jail  by  breaking  open  a 
lock  on  the  jail’s  kitchen  door  where  he 
worked.  He  left  behind  a rose  made  out 
of  toilet  paper  because  he  felt  sorry  for  the 
jail  captain  for  escaping.  He  was  recap- 
tured the  next  day,  after  police  received  a 
tip  from  an  informant.  He  was  hiding  in 
the  closet  of  a home  in  a pile  of  clothes 
with  a pillowcase  over  his  head. 

Florida:  On  October  24, 2008,  Jeffrey 
King,  a guard  at  the  Okeechobee  County 
jail  helped  two  female  prisoners  escape 
and  went  with  them.  King  later  called 
police,  admitted  to  helping  the  prison- 
ers escape  and  taking  them  to  a home  in 
Lauderhill.  King  took  police  to  the  home 
where  the  escapees  were  later  arrested. 
Both  the  prisoners  and  King  face  numer- 
ous charges. 

France:  On  October  24,  2008,  Sghair 
Lamiri,  a prisoner  at  the  jail  in  Grenoble, 
was  shot  and  killed  by  a sniper  while  in 
the  jail  exercise  yard.  Lamiri  had  been 
scheduled  to  be  questioned  about  a mur- 
der case  when  he  was  shot.  Police  arrested 
the  suspected  sniper  shortly  afterwards 
with  the  rifle  used  in  the  killing.  Another 
prisoner,  who  tried  to  help  Lamiri,  was 
wounded  in  the  hand. 

Idaho:  On  June  23,  2008,  Twin  Falls 
jail  prisoner  Robert  Rackham  was  charged 
with  trying  to  mail  methamphetamine 
out  of  the  jail  to  his 
father.  Jail  guards 
opened  the  letter 
and  discovered  the 
drug  when  it  did  not 
have  the  addressee’s 
name  on  the  enve- 
lope. More  drugs 
were  discovered  in 
Rackham’s  cell. 
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Kansas:  On  June  19,  2008,  Amber 
Goff,  24,  a former  state  prison  guard  was 
sentenced  to  five  years  in  prison  for  help- 
ing prisoners  Steven  Ford  and  Jesse  Bell 
escape  from  the  El  Dorado  Correctional 
Facility  on  October  28, 2007.  The  trio  was 
arrested  in  Grants,  New  Mexico  on  Octo- 
ber 31.  Goff  was  sentenced  for  pleading 
guilty  to  federal  firearms  charges  after  she 
gave  Ford,  her  paramour,  a pistol. 

Kentucky:  On  June  13,  2008,  a fed- 
eral grand  jury  indicted  Fayette  county 
jail  guards:  Sgt.  John  McQueen,  Cpl. 
Clarence  McCoy,  Cpl.  Scott  Tyree,  Sgt. 
Anthony  Estep  and  Lt.  Kristine  Lafoe  on 
charges  that  they  beat  prisoners  without 
cause  and  then  conspired  to  cover  up  the 
beatings.  The  brutality  charges  were  laid 
out  in  the  indictment  which  involved  five 
different  incidents  and  six  prisoners  being 
brutally  beaten  while  handcuffed.  All  the 
beatings  occurred  in  the  jail  intake  area. 
At  least  one  prisoner  was  beaten  to  death 
in  the  jail’s  intake  area  but  that  was  not 
part  of  the  indictment. 

Maine:  The  town  of  Skowhegan  has 
announced  that  in  December,  2008,  its 
jail,  built  in  1897,  will  be  put  up  for  sale 
for  $200,000  when  the  town’s  new  jail 
opens.  The  big  selling  point  for  the  14,000 
square  foot  structure  is  it  sits  in  the  middle 
of  downtown  with  no  zoning  restrictions 
on  its  use.  The  sales  price  includes  razor 
wire. 

Michigan:  On  June  12,  2008,  Fred 
Topous  Jr.  45,  a registered  sex  offender, 
won  the  state’s  Mega  Millions  lottery 
jackpot  worth  $57  million.  He  opted  to 
take  a $34  million  lump  sum  payment. 
Topous  said  he  planned  to  buy  a house, 
send  his  children  to  college  and  have  fun 
with  the  jackpot. 

New  York:  On  April  23,  2008,  Ken- 
neth Duncan,  40,  a guard  at  the  Rikers 
Island  jail  in  New  York  City,  was  shot  and 
killed  outside  his  East  Flatbush  home. 

Oklahoma:  On  June  19, 2008,  Eugene 
Bond,  42,  a prisoner  at  the  Joseph  Harp 
Correctional  Institution  was  charged  with 
molesting  his  8 year  old  daughter  in  the 
prison  visiting  room  during  a visit.  The 
child’s  mother,  Rebecca  bond,  40,  the 
child’s  mother,  was  charged  with  enabling 
child  abuse.  The  abuse  was  video  taped  by 
visiting  room  cameras.  Eugene  has  several 
prior  convictions  for  child  molestation. 
The  DOC  stated  this  was  the  first  known 
instance  of  child  sexual  abuse  in  a prison 
visiting  room  and  it  was  reviewing  its  visit- 
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ing  policies  as  a result. 

Oregon:  On  June  25,  2008,  John 
Brown,  40,  a prisoner  at  the  Coffee  Creek 
Correctional  Facility  took  an  unidentified 
prison  employee  hostage  for  90  minutes. 
The  prison  was  placed  on  lockdown  until 
Brown  released  the  hostage  unharmed. 

Oregon:  On  October  23,  2008, 
Multnomah  county  jail  prisoner  Shawn 
McGinnis,  45,  was  charged  with  running 
an  identity  theft  ring  from  the  jail.  While 
all  the  calls  were  recorded,  no  one  listened 
to  the  recordings  and  McGinnis  was  able 
to  buy  and  sell  personal  information  to 
associates  outside  the  jail.  He  was  later 
convicted  of  federal  firearms  charges  and 
sent  to  federal  prison  before  he  was  in- 
dicted in  state  court  on  the  theft  charges. 

Russia:  On  June  19,  2008,  four  pris- 
oners in  the  Chelyanbinsk  region  of  the 
Urals  Mountains  were  beaten  to  death  by 
guards  after  they  allegedly  tried  to  stab 
a guard. 

Virginia:  On  June  23,  2008,  William 
Morva,  26,  was  sentenced  to  death  for 
killing  a hospital  security  guard  and  a 
sheriff’s  deputy  when  he  escaped  from 
jail  custody  while  being  taken  to  a local 
hospital  for  treatment. 

Washington:  On  May  29,  2008,  Billy 


Aschenbrenner,  a prisoner  at  the  Civil 
Commitment  Center  on  McNeil  Island 
was  charged  with  first  degree  arson  and 
fourth  degree  assault  for  setting  two  fires  at 
the  sex  offender  prison.  In  one  incident  he 
set  his  t shirt  alight,  in  another  his  blanket 
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and  bed  sheet.  Aschenbrenner  is  facing  life 
in  prison  as  a third  striker  if  convicted  on 
the  arson  charge.  He  said  he  wanted  to 
return  to  the  Department  of  Corrections 
rather  than  languish  at  the  Civil  Commit- 
ment Center  for  the  rest  of  his  life.  FI 
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UnCommon 

Law 


At  UnCommon  Law,  we’re  fighting  to  protect 
prisoners’  rights.  Our  attorneys  and  advocates  have  a 
long  history  of  successfully  challenging  illegal  prison 
and  parole  policies. 

We  can  help  you  in  the  following  ways: 


• We  prepare  you  for  your  parole  consideration 
hearing  and  challenge  any  unlawful  decisions, 
including  the  Impact  of  California’s 
Proposition  9 

• We  handle  Classification  Matters,  Transfers, 
Gang  Validation  and  Disciplinary  Matters 

• We  help  you  get  through  the  Administrative 
Appeals  (602)  process 

• We  bring  legal  challenges  in  both  state  and 
federal  courts  to  protect  your  rights 

Call  or  Write  to  us!  We  are  your  partners  in  the  pursuit 
of  justice,  providing  the  professionalism  you  deserve. 


220  4th  Street,  Suite  201  ♦ Oakland,  CA  94607 
Ph:  (510)271-0310  ♦ Fax:(510)271-0101 
www.theuncommonlaw.com 
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$635,000  Settlement  in  Wisconsin  Woman 


The  family  of  a Wisconsin  pris- 
oner who  committed  suicide  has 
agreed  to  accept  a $635,000  payment  from 
the  state  to  settle  a federal  lawsuit.  The 
suit  claimed  that  Taycheedah  Correctional 
Institution  (TCI)  prisoner  Angela  Enoch 
was  able  to  strangle  herself  with  torn 
pieces  of  her  pillow  despite  pleading  for 
psychiatric  help  for  days. 

Enoch,  18,  did  not  receive  needed  ob- 
servation or  mental  health  care  that  could 
have  prevented  her  death.  After  her  estate 
and  two  minor  sisters  filed  suit  seeking  $10 
million,  settlement  talks  ensued  but  stalled. 
The  state  then  offered  to  resolve  the  matter 
for  $635,000;  the  offer  of  judgment  was 
accepted  by  the  plaintiffs  and  entered  by 
the  court  on  August  12,  2008  pursuant  to 


Federal  Rule  of  Civil  Procedure  68.  The 
state  did  not  admit  liability  in  the  case. 

“Our  goal  is  the  care  of  the  family.  Of 
course,  we  could  have  held  out  for  more 
money.  It  is  a substantial  sum  of  money 
for  the  family,”  said  the  plaintiffs’  attorney, 
James  Gende.  $625,000  of  the  settlement 
will  go  to  Enoch’s  estate,  while  $10,000 
will  go  to  her  sisters. 

Gende  then  filed  a motion  for  $328,740 
in  attorney  fees  and  costs.  On  Nov.  3, 
2008,  the  district  court  awarded  only 
$100,000  in  combined  fees  and  costs,  with 
the  reduction  based  on  limited  success  in 
the  case  relative  to  the  $10  million  in  dam- 
ages that  was  sought  in  the  complaint.  The 
court  also  awarded  $1,500  in  fees  to  the 
guardian  ad  litem  appointed  to  represent 


Other  Resources 


ACLU National  Prison  Project 

Handles  state  and  federal  conditions  of  con- 
finement claims  affecting  large  numbers  of 
prisoners,  as  well  as  sexual  assaults  against 
prisoners.  Publishes  the  bi-annual  NPP  Journal 
and  the  online  Prisoners’ Assistance  Directory. 
Contact:  ACLU  NPP,  915  15th  St.  NW,  7th  FL, 
Washington,  DC  20005  (202)  393-4930.  www. 
aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International, 
5 Penn  Plaza,  New  York  NY  10001  (212)  807- 
8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP  Provides  information 
related  to  HIV  - contact  them  if  you  are  not 
receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact: 
CHJ,  8235  Santa  Monica  Blvd.  #214,  West 
Hollywood,  CA  90046.  HIV  Hotline:  323-822- 
3838  (collect  calls  from  prisoners  OK),  www. 
healthjustice.net 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  incarceration. 
Provides  resources  in  three  areas:  education, 
family  reunification,  and  services  for  incarcer- 
ated parents  and  their  children.  Contact:  CCIP, 
P.O.  Box  41-286,  Eagle  Rock,  CA  90041  (626) 
449-2470.  www.e-ccip.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers 
in  prison,  etc.  Contact:  F&CN,  93  Old  York 
Road,  Suite  1 #510,  Jenkintown,  PA  19046 
(215)  576-1110.  www.fcnetwork.org 


FAMM-gram 

Quarterly  magazine  of  FAMM  (Families  Against 
Mandatory  Minimums),  which  includes  info 
about  injustices  resulting  from  mandatory  mini- 
mum laws  with  an  emphasis  on  federal  laws.  $10 
yr  for  prisoners.  Contact:  FAMM,  1612  K Street 
NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

Florida  Prison  Legal  Perspectives 

A bi-monthly  newsletter  that  includes  court 
rulings,  administrative  developments  and  news 
related  to  the  Florida  DOC.  $10  yr  prisoners,  $15 
yr  individuals,  $30  yr  professionals.  Contact: 
FPLP,  P.O.  Box  1069,  Marion,  NC  28752.  www. 
floriaprisons.net 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues. 
Contact:  The  Fortune  Society,  29-76  Northern 
Blvd.,  Long  Island  City,  NY  11101  (212)  691- 
7554.  www.fortunesociety.org 

Gay  & Lesbian  Prisoner  Project 

Provide  limited  pen  pal  services  and  information 
for  GLBT  prisoners,  and  publishes  Gay  Commu- 
nity News  several  times  a year,  free  to  lesbian  and 
gay  prisoners.  Volunteer-run  with  limited  services. 
G&LPP,  P.O.  Box  1481,  Boston,  MA  02117 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are 
at  the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  100  Fifth  Avenue, 
3rd  FL,  New  York,  NY  10011  (212)  364-5340. 
www.innocenceproject.org 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrong- 


Prisoner’s Suicide 

the  interests  of  Enoch’s  sisters.  See:  Estate 
of  Enoch  v.  Tienor,  U.S.D.C.  (E.D.  Wis.), 
Case  No.  2:07-cv-00376-RTR. 

Beyond  the  settlement,  there  is  still 
controversy  regarding  medical  treatment 
at  TCI.  The  prison  is  the  subject  of  a 
separate  federal  class  action  lawsuit  that 
says  health  care  for  prisoners  is  “grossly 
deficient.”  The  suit  claims  that  the  700 
women  at  the  facility  are  vulnerable  to 
contagious  diseases  and  medical  errors 
that  result  in  suicide  or  painful  disabilities. 
In  2006,  the  U.S.  Department  of  Justice 
threatened  to  sue  after  finding  that  TCI’s 
mental  health  care  system  violated  prison- 
ers’ constitutional  rights. 

Additional  source:  Journal  Sentinel 


ful  convictions,  and  how  and  why  they  occur. 
Six  issues:  $10  for  prisoners,  $20  all  others,  $3 
for  sample  issue  or  a first  class  stamp  for  more 
info.  Contact:  Justice  Denied,  P.O.  Box  68911, 
Seattle,  WA  98168  (202)  335-4254.  www. 
justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants 
(CURE)  is  a national  organization  with  state 
and  special  interest  chapters  that  advocates  for 
rehabilitative  opportunities  for  prisoners  and 
less  reliance  on  incarceration.  Publishes  the 
CURE  Newsletter.  Contact:  CURE,  P.O.  Box 
2310,  National  Capitol  Station,  Washington, 

DC  20013  (202)  789-2126.  www.curenational. 
org 

November  Coalition 

Publishes  the  Razor  Wire  newsletter  four  times 
a year,  which  reports  on  drug  war-related  is- 
sues, releasing  prisoners  of  the  drug  war,  and 
restoring  civil  rights.  Yr  sub:  $6  for  prisoners, 
$25  all  others.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA99114  (509)  684- 
1550.  www.november.org 

Partnership  for  Safety  and  Justice 

Publishes  Justice  Matters,  a quarterly  newsletter 
that  reports  on  criminal  justice  issues  in  OR, 
WA,  ID,  MT,  UT,  NV  and  WY.  $7  yr  prisoner, 
$15  all  others.  Contact:  PSJ,  P.O.  Box  40085, 
Portland,  OR  97240  (503)  335-8449.  www. 
safetyandjustice.org 

Just  Detention  Int’l 

(formerly  Stop  Prisoner  Rape) 

Seeks  to  end  sexual  violence  against  prisoners. 
Provides  counseling  resources  for  imprisoned 
and  released  rape  survivors  and  activists  for 
almost  every  state.  Specify  state  with  request. 
Contact:  Stop  Prisoner  Rape,  3325  Wilshire 
Blvd.  #340,  Los  Angeles,  CA  90010  (213)  384- 
1400.  www.justdetention.org 
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Subscribe  to  PLN  for  4-Years  and  choose  ONE  BONUS! 

1.  Twelve  (12)  FREE  Issues  for  60  total!  ($18  to  $60  value!) 

2.  Writing  to  Win:  The  Legal  Writer  ($23.95  value!) 
Prisoners’  Guerrilla  Handbook,  2nd  Ed  ($30.99  value!) 

4.  Prison  Profiteers  ($27.95  value!) 

Writing  to  Win:  The  Legal  Writer,  Steven  D.  Stark.  Broadway  Books,  $17.95. 

Explains  the  writing  of  effective  complaints,  responses,  briefs, 

motions  and  other  legal  papers.  1035  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  & Canada,  2nd  Ed, by  Jon  Marc  Taylor,  $24.95.  Includes  contact 
info  & outlines  courses  offered  by  over  250  education  providers.  Info 
on  high  school,  vocational,  paralegal,  law,  college  and 
graduate  courses.  One  of  a kind  prisoner  resource.  1047  

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel;  $21.95.  This  is  the  third 
and  latest  book  in  a series  of  PLN  anthologies  that  examines  the  reality  of  mass 
imprisonment  in  America.  [The  other  two  titles  are  The  Celling  of  America  & 
Prison  Nation  shown  below].  Prison  Profiteers  is  unique  from  other  books  because 
it  exposes  and  discusses  who  profits  and  benefits  from  mass  impris- 

onment,  rather  than  who  is  harmed  by  it  and  how.  1 063  

% 

The  Celling  of  America:  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright;  Common 
Courage  Press,  264  Pages.  $22.95.  Prison  Legal  News  anthology  that  in  49 
essays  presents  a detailed  “inside”  look  at  the  workings  of  the  F 
American  criminal  justice  system.  1001  

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara  Herivel 
and  Paul  Wright,  332  pages.  $29.95.  Exposes  the  dark  side  of  I j 

U.S.’s  ‘lock-em-up’  political  and  legal  climate.  1041  

The  Citebook,  24th  ed.,  by  Tony  Darwin,  Starlite,  310  pages  $49.95, 
This  plain  language  legal  manual  lists  positive  cases  (cases  that  give  you 
a right,  not  take  one  away)  and  gives  a short  synopisis 
detailing  with  each.  1057  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System, 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sen- 
tencing, & what  your  rights  are  at  each  stage  of  the  process. 

Uses  an  easy  to  understand  question  & answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  Attorneys 
Paul  Bergman  & Sara  Berman-Barrett;  Nolo  Press,  528  pages.  $39.99.  Breaks 
down  the  trial  process  in  easy-to-understand  steps  so  you  can  effectively  rep- 
resent yourself  in  court.  The  authors  explain  what  to  say,  in  court,  how  to  say 
it,  where  to  stand,  etc.  (written  specifically  for  civil  cases — but 
it  has  much  material  applicable  to  criminal  cases).  1037  

The  Blue  Book  of  Grammar  and  Punctuation,  Jane  Straus,  208  pages, 
8-1/2  x 11.  $13.95.  Self-teaching  guide  on  all  aspects  of  grammar  and 
punctuation  by  an  educator  with  experience  teaching  English  skills  to 
prisoners.  Is  both  a reference  and  a workbook  with  exer- 
cises  and  answers  provided.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  12th  ed.,  by 
Stephen  Elias  and  Susan  Levinkind;  Nolo  Press,  568  pages.  $39.99.  Excel- 
lent for  anyone  searching  for  information  in  a real  or  virtual  law  library 
(including  paralegals,  law  students,  legal  assistants,  journalists  and  pro  se 
litigants),  Legal  Research  outlines  a systematic  method  to  T 
find  answers  and  get  results.  1059  

Marijuana  Law:  A Comprehensive  Legal  Manual,  by  Richard  Boire, 

271pages.  $17.95.  Invaluable  information  on  legal  defenses,  I 

search  and  seizures,  surveillance  and  asset  forfeitureg.  1008  

Criminal  Injustice:  Confronting  the  Prison  Crisis,  by  Elihu  Rosenblatt; 
South  End  Press,  374  pages.  $19.00.  A radical  critique  of  the 
prison  industrial  complex. 


Subscribe  to  PLN  for  3-Years  and  choose  ONE  BONUS! 

• 1.  Eight  (8)  FREE  Issues  for  44  total!  ($12  to  $40  value!) 

\ 2.  Actual  Innocence  ($17.99  value) 

• 3.  Roget’s  Thesaurus  and  English  Dictionary  (21.98  value!) 

• (Spanish-English/English-Spanish  Dictionary  can  be  substituted) 

• Actual  Innocence:  When  Justice  Goes  Wrong  and  How  To  Make  It  Right, 

: updated  pb.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  432  pages.  $11.99. 

• Two  of  O.J.’s  attorney’s  explain  how  defendants  are  wrongly  convicted  on  a 
: regular  basis.  Detailed  explanation  of  DNA  testing  and  how  it  works  to  free  the 

• innocent.  Devastating  critique  of  police  and  prosecutorial  miscon- 

: duct  and  the  system  that  ensures  those  abuses  continue.  1030  

I Roget’s  Thesaurus,  717  pages.  $7.99.  Over  11,000  words  listed  alphabeti- 

• cally  linked  to  over  200,000  synonyms  and  antonyms.  Sample  sentences  and 
’ parts  of  speech  shown  for  every  main  word.  Covers  all  levels 

; of  vocabulary  and  identifies  informal  and  slang  words.  1045  

: Webster’s  English  Dictionary,  Newly  revised  and  updated.  75,000+ 

• entries.  $7.99.  Includes  tips  on  writing  and  word  usage,  and  has  updated 
I geographical  and  biographical  entries.  Includes  latest  busi- 

: ness  and  computer  terms.  1033  

% 

Capital  Crimes,  by  George  Winslow,  360  pages.  $19.00.  Explains  how 

economic  policies  create  and  foster  crime  and  how  corporate 

and  government  crime  is  rarely  pursued  or  punished.  1 024  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  Verso,  290  pages.  $17.00.  Documented  and  has  first  hand  reporting 
on  law  enforcement’s  war  on  the  poor.  Covers  paramilitary 
policing  and  SWAT  teams,  the  INS  and  prisons.  1002  

The  Perpetual  Prisoner  Machine:  How  America  Profits  from  Crime,  by 

Joel  Dyer,  318  pages.  $19.00.  Exposes  how  private  prisons,  banks,  investors 
and  small  companies  profit  from  the  prison  industrial  complex, 

and  prison  growth  adds  to  revenue  & profits.  1 025  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $14.95. 
Refutes  arguments  in  favor  of  prison  building  as  a crime  solution.  Dem- 
onstrates crime  is  driven  by  poverty  and  discusses  proven, 
effective  means  of  crime  prevention.  1019  

Worse  Than  Slavery:  Parchman  Farm  & the  Ordeal  of  Jim  Crow  Justice, 

by  David  Oshinsky,  306  pgs  $14.00.  Analysis  of  prison  labors  roots  in  slavery. 

Focuses  on  prison  plantations  and  self  sustaining  prisons.  Must 

reading  to  understand  prison  slave  labor  today.  1 007  

States  of  Confinement:  Policing,  Detention  and  Prison,  revised  and 
updated  edition,  by  Joy  James;  St  Martins  Press,  368  pages.  $19.95. 
Activists,  lawyers  and  journalists  expose  the  criminal 
justice  system’s  deeply  repressive  nature.  1032  

Seize  the  Day!  7 Steps  to  Achieving  the  Extraordinary  in  an  Ordinary 
World,  by  Danny  Cox  & John  Hoover,  256  pages,  $15.99.  Provides  7 common 
sense  steps  to  changing  your  expectations  in  life  and  envisioning 
yourself  as  being  a successful  and  respected  person.  1 052  

BOP  Occupational  Training  Programs  Directory,  124  pgs.  $10.00. 
Directory  listing  vocational  and  education  programs  available  to  prisoners 
in  every  federal  prison.  Includes  contact  info  for  BOP  national,  regional 
and  CCM  offices,  and  BOP  facilities.  Invaluable  if  consid- 
ering  a training  or  education  transfer.  1053  

Women  Behind  Bars:  The  Crisis  of  Women  in  the  U.S.  Prison  Sys- 
tem, by  Silja  Talvi,  Seal  Press,  295  pgs, $15. 95.  Best  book  available  ex- 
plaining  and  covering  the  issues  of  imprisoned  women 

1066  

Spanish-English/English-Spanish  Dictionary,  60,000+  entries,  Random 
House,  $7.99  Two  sections,  Spanish-English  and  English- Spanish.  All 
entries  listed  from  A to  Z.  Hundreds  of  new  words.  In- 
eludes  Western  Hemisphere  usage.  1034  
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Hepatitis  and  Liver  Disease:  What  you  Need  to  Know,  2004  Rev  Ed,  by 

Melissa  Palmer,  MD,  470  pages.  $16.95.  Describes  symptoms  & treatments  of 

hepatitis  B & C and  other  liver  diseases.  Includes  medications 

to  avoid,  what  diet  to  follow  and  exercises  to  perform.  1031  

All  Things  Censored:  Mumia  Abu-Jamal,  ed.  by  Noelle  Hanrahan,  303  pgs. 
$14.95.  Includes  75  articles  by  Abu-Jamal.  Attacks  capital 
punishment  & critiques  the  dehumanizing  prison  system.  1040  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin, 
Penguin,  1998,  368  Pages.  $13.95.  From  Jack  London  to  George  Jack- 
son,  this  anthology  provides  a selection  of  some  of  the  best 
writing  describing  life  behind  bars  in  America.  1022  |__| 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson;  Lawrence  Hill  Books,  368  pages.  $16.95.  Lucid  explanation  of 
the  politics  of  prison  by  a well-known  prison  activist.  More 
relevant  now  than  when  it  first  appeared  30  years  ago.  1016  

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

April  2003  Rev  Ed,  by  Alfred  McCoy;  Lawerence  Hill  Books,  734  pages. 

$34.95.  Latest  Edition  of  the  scholarly  classic  documenting 

U.  S . government  involvement  in  drug  trafficking.  1014  

No  Equal  Justice:  Race  and  Class  in  the  American  Criminal  Justice 

System,  David  Cole;  The  New  Press,  218  pages.  $15.95.  Shows  how  the 
criminal  justice  system  perpetuates  race  and  class 
inequality,  creating  a two  tiered  system  of  justice.  1028  |__| 

Ten  Men  Dead:  the  story  of  the  1981  Irish  hunger  strike,  by  David  Beres- 
ford,  334  pages.  $15.50.  Relies  on  secret  IRA  documents  and  letters  smug- 
gled out  from  the  IRA  political  prisoners  during  their  1981 
hunger  strike  at  Belfast’s  infamous  Long  Kesh  prison.  1006  

Law  Dictionary,  Random  House,  525  pages.  $19.95.  Up-to-date  law  dic- 

tionary  includes  over  8,500  legal  terms  covering  all  types  of 

law.  Explains  words  with  many  cross-references.  1036  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  2nd  Rev  Ed.,  352 
pages,  $34.99.  How-to  handbook  for  anyone  who  will  conduct  a 
deposition  or  be  deposed.  Valuable  info,  tips  & instructions.  1054  

NOTE!  All  books  ordered  AT  THE  SAME  TIME  as  a 3 or  4 yr  sub 
will  be  mailed  at  no  charge  to  the  same  address  as  the  sub  bonus  book. 

Subscription  Rates  1 year  2 years  3 years  4 years 

Prisoners  $18  $ 36  $ 54  $ 72 

Individuals  $25  $ 50  $ 75  $100 


Everyday  Letters  For  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any 
purpose,  including  letters  to  government  agencies  and 
officials.  Lots  of  tips  for  writing  effective  letters  1048  

Finding  the  Right  Lawyer,  by  Jay  Foonberg;  American  Bar  Assoc.,  256 
pages.  $19.95.  Provides  guidance  for  hiring  a lawyer,  including  how  to 
determine  your  legal  needs,  fee  payments,  how  to  evaluate 
a lawyer’s  qualifications,  and  much  more.  1015  

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $14.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances - like  being  an  ex-con.  Includes  how  to  develop  a winning  atti- 
tude, write  attention  grabbing  resumes,  prepare  for  inter- 
views  and  answering  questions.  1056  

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars,  by  Terry  Kupers, 
245  pages.  HARDBACK  ONLY.  $30.00.  Psychiatrist  writes  about  the 
mental  health  crisis  in  American  prisons  and  jails.  Covers  all  aspects  of  mental 
illness,  rape,  racism,  negative  effects  of  long  term  isolation  in 

control  units  and  much  more.  HARDBACKONLY  1003  

Capitalist  Punishment:  Prison  Privatization  & Human  Rights,  edited  by  An- 
drew Coyle,  Allison  Campbell  & Rodney  Neufeld,  235  pages.  $19.95.  Ana- 
lyzes and  describes  all  the  pitfalls  of  private  prisons  and 
privatized  prison  medical  care.  1058  

PLN  Article  Indexes  provide  detailed  information  about  all  PLN  articles 
including  title,  author,  issue,  page  number,  topics  covered,  case  names,  and 
citations,  the  state  or  region  covered  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects,  such  as  medical  neglect  and  sexual  assault. 

1996-1998  Cumulative  Index,  $22.50  | 1 2002  Index,  $10.00  I I I 

1999-2001  Cumulative  Index,  $22.50  I I 12003  Index,  $10.00  I I I 

2002-2004  Cumulative  Index,  $22.50  I 1 2004  Index,  $10.00  I I I 

I FREE  SHIPPING  ON  ALL  BOOK  AND  INDEX  ORDERS  OVER  S50!  I 

$6  mailing  charge  only  applies  to  orders  of  $50  or  less! 

I (Free  shipping  policy  effective  January  1,  2008  until  further  notice) 

| Subscription  Bonuses 

I 2 years  4 bonus  issues  for  28  total 

I 3 years  8 bonus  issues  (44  total)  OR  a bonus  book  offer  listed  on  pg  45 
I 4 years  12  bonus  issues  (60  total)  OR  a bonus  book  offer  listed  on  pg  45 
I All  subscription  bonuses  are  provided  in  addition  to  the  normal  12  yearly 
| issues.  (All  subscription  rates  and  bonus  offers  are  valid  through  July  31,  2009) 


Mail  payment 

and  order  to: 

Prison  Legal  News 

2400  NW  80th  St.  #148 
Seattle,  WA  98117 

Purchase  with  a Visa  or  MasterCard  by  phone 


206-246-1022 

Or  buy  books  and  subscriptions  online  at 

www.prisonlegalnews.org 

Please  Change  my  Address  to  what  is  entered  below  EH 
Please  send  Info  about  PLN  to  the  person  below  EH 

Mail  Order  To: 

Name: 

DOC  #: 

Suite/Cell: 

Agency/Inst: 

Address: 

City/State/Zip: 


All  purchases  must  be  pre-paid.  Payments  by  prisoners  with 
new  stamps  and  pre-stamped  envelopes  accepted. 

Subscribe  to  Prison  Legal  News  $ Amount 

6 month  Subscription  (Prisoners  only)  $9  

1 yr  Subscription  (12  issues)  

2 yr  Subscription  (4  bonus  issues  for  28  total!)  

3 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  8 bonus  issues  for  44  total! 

4 yr  Sub  ( Write  below  which  FREE  book  you  want!)  

or  12  bonus  issues  for  60  total! 

Sample  Issue  of  PLN  ($2.50) 

Books  or  Index  Orders  (No  S/H  on  3 & 4 

yr  sub  special  books  OR  book  orders  OVER  $50!)  Qty- 


Add  $6.00  S/H  To  Book  Orders  UNDER  $50 
WA  Residents  ONLY  Add  8.9%  To  Book  Cost 
Total  Amount  Enclosed 
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Challenging  Disciplinary 

Convictions 


The  Disciplinary  Self-Help  Litigation 
Manual  is  the  only  manual  of  its  kind.  It 
discusses  how  prisoners  should  prepare  for 
and  conduct  disciplinary  hearings.  It 
provides  guidance  for  prisoners  in 
determining  whether  the  disciplinary 
punishment  created  an  "atypical  ana 
significant  hardship"  requiring  that  federal 
Due  Process  protection  be  provided  prior 
to  being  found  guilty.  The  DSHLM  provides 
a state-by-state  discussion  of  the  rights 
prisoners  have  in  a particular  state,  and  the 


procedural  aspect  of  litigating  a disciplinary 
guilty  finding  in  that  particular  state  court. 
The  DSHLM  was  recently  denied  a grant 
that  would  have  provided  free  copies  to 
prison  law  libraries  because  it  speaks  the 
truth  of  how  the  prison  disciplinary  process 
works. 

Even  though  the  DSHLM  was  first  printed 
in  February  of  2004,  a supplement  was  done 
to  explain  the  recent  United  States  Supreme 
Court  decision  in  Muhammad  v.  Close.  There 
is  no  additional  cost  for  this  supplement. 


Prisoners  have  stated  the  following  as  to  the  DSHLM: 

CA.  prisoner:  " It  is  an  absolutely  superb  book  that  I believe  is  essential  for  all  prisoners  no 
matter  what  state  they  are  in.  It  has  helped  me  a great  deal  to  untangle  and  understand  the  federal 
case  law.  Even  though  I have  little  experience  in  the  law,  I now  feel  confident  I can  submit  a Writ 
and  have  a good  chance  of  success  — all  because  of  your  book!" 

N.J.  prisoner:  "As  a 26-year  veteran  ' counsel  substitute'  at  disciplinary  hearings  it's  helpful 
to  know  the  various  state  standards  in  attempting  to  persuade  New  Jersey  courts  to  change." 

VA.  prisoner:  "I've  been  reading  the  Disciplinary  Self-Help  Litigation  Manual  with  great 
interest.  It's  a uniquely  valuable  resource." 


The  Disciplinary  Self-help  Litigation  Manual  is  written  by  Daniel  E.  Manvile,  Co-Author  of 
the  Prisoners'  Self-Help  Litigation  Manual  (3rd  edition).  The  DSHLM  has  332  pages  of 
text.  It  is  sold  only  in  paperback.  The  price  of  $34.95  to  prisoners  includes  the  price  of 
postage.  The  price  of  $64.95  to  non-prisoners  includes  the  price  of  postage. 


Print  Clearly: 

Name:  

Address:  

City:  State:  Zip: 

Detach  and  send  check  or  money  order,  payable  to  Daniel  E.  Manville,  PC.,  to: 

Daniel  E.  Manville,  P.C. 

P.O.  Box  20321 
Ferndale,  Ml.  48220 

Phone  - (248)  890-4720  Fax  - (248)  282-0569  Email  - DSHLM@comcast.net 
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CLN  WILL  BUY  YOUR  STAMPS 

CONVERT  YOUR  POSTAGE  STAMPS  INTO  CASH 

Upon  receipt  of  your  stamps,  we  immediately  (within  48  hours)  send  a money  order  - 
as  you  direct  - for  your  Trust  Account,  or  to  a family  member  or  friend,  to  an 
outside  account,  or  to  order  a package  to  be  sent  in. 


WE  HAVE  RAISED  OUR  REIMBURSEMENT  RATES 


65%  of  FACE  VALUE 

For  complete  books  or  sheets  of  new  41 -cent  stamps 

55%  of  FACE  VALUE 

For  all  other  denominations  of  unused  stamps  (strips,  partial  books  or  sheets, 
individual  stamps,  or  USPS  stamped  envelopes) 

We  accept  unlimited  amounts  of  stamps.  Reimbursement  rates  include  our  cost  of  the  money  order  and  postage. 

PLEASE:  Give  us  the  complete  name  and  address  where  you  want  your  funds  sent. 

Provide  any  special  instructions  or  forms  that  your  system  may  require. 

DO  NOT  send  used,  torn  or  damaged  stamps. 

DO  NOT  apply  tape  of  any  kind  to  the  stamps. 

DO  NOT  send  stamps  with  a face  value  of  less  than  20  cents  each. 

DO  NOT  request  money  orders  for  less  than  $15.00  each. 

CLN,  P.O.  BOX  687,  WALNUT,  CA  91788 

CLN  (CALIFORNIA  LIFER  NEWSLETTER)  is  an  established,  repjtable  entity  that  provides  services  to  prisoners  in  all  state  and  federal  jurisdictions.  Yoj  may  write  for  details  about 
subscriptions  and  the  paralegal  services  we  provide.  We  don't  rip  you  off  like  some  stamp  services  we've  heard  about;  we  don't  know  of  a single  dissatisfied  customer.  Purchasing 
stamps  at  these  rates  helps  to  defray  the  cost  of  publishing  and  distributing  our  Newsletter,  CLN,  and  to  underwrite  expenses  in  litigating  prisoner  suits. 


Subscription  Renewal 

Change  of  Address 

Subscriptions  expire  after  the  issue  shown  on  the  label  is  mailed. 

If  you  move  or  are  transfered,  please 

For  example,  if  the  label  says:  EXPIRES  02/2006,  then  the  sub- 

notify PLN  as  soon  as  possible  so  your 

scription  expires  after  the  February  2006  issue  is  mailed.  Please 

issues  can  be  mailed  to  your  new  ad- 

renew at  least  2 months  before  the  expiration  date.  IF  THE  LA- 

dress! PLN  only  accepts  responsibility 

BEL  SAYS  EXPIRES:  12/2008  THIS  IS  YOUR  LAST  ISSUE. 

for  sending  an  issue  to  the  address  pro- 

Please renew  immediately  to  avoid  missing  any  issues. 

vided  at  the  time  an  issue  is  mailed! 
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